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AD  VERTISEMENTS. 


Ill 


The  Merchants  Bank 


OF     CANADA 


ESTABLISH  ED 


Capital  Paid  Up  - 

Reserve  Fund  and  Undivided  Profits 

Total  Deposits,  over    - 

Total  Assets,  over 

HEAD  OFFICE,      - 


$6,000,000 

4,267,400 

33,000,000 

-       53,000,000 

MONTREAL 


BOARD     OF     DIRECTORS: 

President,  SIR  H.  MONTAGU  ALLAN  (Allan  Line  Royal  Mail  S.S.  Co.) 
Vice-President,  JONATHAN  HODGSON,  Esq.  (Messrs.  Hodgson,  Sumner  &  Co.) 

Directors  : 
THOS.  LONG,  Esq.  (Messrs.  Thos.  Long  &  Bros.,  Collingwood.) 
CHAS.  F.  SMITH,  Esq.  (President  Jas.  McCready  Co.,  Ltd.) 
HUGH  A.  ALLAN,  Esq.  (of  Allan  Line  Royal  Mail  S.S.  Co. ) 
C.  M.  HAYS.  Esq.  (General  Manager  Grand  Trunfc  Railway.) 

ALEX.  BARNET  Esq.,  Renfrew,  Ont.  (Wholesale  Lumber  Merchant  and  Saw  Mills). 
F.  ORR  LEWIS,  Esq.  (of  Lewis  Bros.,  Limited.) 

E.  F.  HEBDEN,  General  Manager 
T.  E.  MERRETT,  Supt.  of  Branches  and  Chief  Inspector. 


ONTARIO 

Acton 

Alvinston 

Athens 

Belleville 

Berlin 

Bothwell 

Brampton 

Chatham 

Chatsworth 

Chesley 

Creemore 

Delta 

Eganville 

E  ora 

Elgin 

Finch 

Fort  William 

Gait 

Gananoque 

Georgetown 

Glencoe 

Gore  Bay 

Granton 

Hamilton 

Hanover 

Hespeler 


BRANCHE8    AND    AGENCIE8 : 

Sherbrooke 
St.  Jerom# 
St.  Johns 
St.  Jovite 


MANITOBA 

Brandon 

Car  berry 

Gladstone 

Griswold 

MacgregOr 

Morris 

Napinka 

Neepawa 

Oak  Lake 


Ingersoll 

Tilbury 

Kincardine 

Toronto 

Kingston 

Parl't.  St 

Lancaster 

Walkerton 

Lansdowne 

Watford 

Leamington 

West  Lome 

Little  Current 

Westport 

London 

Wheatley 

Lucan 

Williamstown 

Markdale 

Windsor 

Meaford 

Yarker 

Mildmay 
Mitchell 

QUEBEC 

Napanee 

Beauharnois 

Oakville 

Lachine 

Orillia 

Montreal  Hd. Office 

Ottawa 

St.  James  Street 

Owen  Sound 

"  1255  St.    Cath. 

Park  dale    . 

St.  East 

Perth 

"    320   St.   Cath. 

Prescott 

St.  West 

Preston 

"1330     St.  Law. 

Renfrew 

Boulevard 

Stratford 

Town  of  St.  Louis 

St.  George 

Quebec, 

St.  Thomas 

"  St.  Sauveur 

Tara 

Rigaud 

Thame8ville 

Shawville 

Leduc 

Lethbridge 

Medicine  Hat 

Olds 

Red  Deer 

Sedgewick 

Stettler 

Tofield 

Vegreville 

Wainwright 

Wetaskiwin 

SASKATCHEWAN 

Areola 
Carnduff 


Portage  la  Prairie  Gainsboro 
Russell  Maple  Creek. 


Souris 
Winnipeg 

ALBERTA 

Calgary 

Camrose 

Caratairs 

Daysland 

Edmonton 


Melville 
Oxbow 
White  wood 

BRITISH  COLUMBIA 

Vancouver 
Victoria 

UNITED  STATES 


Fort  Saskatchewan  New  York— 
Lacombe  63  &  65  Wall  St 


A  General  Banking  Business  transacted.  Interest  at  3  per  cent,  per  annum 
allowed  on  Savings  Bank  Deposits  of  $1.00  and  upwards. 

Commercial  Letters  of  Credit  issued,  available  in  China,  Japan,  and  other 
Foreign  Countries. 

Letters  of  Credit  issued  to  Travellers,  payable  in  all  parts  of  the  World. 

Drafts  sold  available  in  any  city  or  banking  town  in  the  United  Kingdom 
or  United  States. 

Agents  in  Great  Britain-  THE  ROYAL  BANK  OF  SCOTLAND. 
New  York  Agency-63  and  65  WALL  STREET. 
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THE  CANADIAN    BANK 
OF  COMMERCE 


Paid-up  Capital  -  -  $10,000,000 

Assets    -  5,000,000 


Head  Office        -  -     TORONTO 

B.  E.  WALKER,  President. 
ALEX.  LAIRD,  Gen.  Manager. 


Branches  throughout  Canada  and 
in  the  United  States  &  England. 


LONDON  (ENGLAND)  OFFICE  :  2  Lombard  Street,  E.C. 
S.  Cameron  Alexander,  Manager. 

NEW  YORK  OFFICE  :  16  Exchange  Place 

Wm.  Gray  and  C.  D.  Mackintosh,  Agents. 


BANKERS    IN    GREAT    BRITAIN: 
The  Bank  of  England, 

Bank  of  Scotland, 

Lloyds'  Bank  Limited, 
The    Union   of   London   and    Smith's    Bank,    Limited. 


MONTREAL.     BRANCH 
A  GENERAL  BANKING  BUSINESS  TRANSACTED 

H.    B.    WALKER, 

M  ANAQER. 


ADVERTISEMENTS. 


BANK  OF  MONTREAL 


(ESTABLISHED     1817.) 

CAPITAL  fall  paid  up) 


REST 
UNDIVIDED 


PROFITS 


Incorporated  by  Act  of  Parliament, 

$14,400,000.00 

12,000,00000 

2  17,62836 


HEAD    OFFICE 


MONTREAL 


BOARD    OF    DIRECTORS: 

Rt.  Hon.  Lord  Strathoona  and  Mount  Koval,  G.C.M.G.,  Honorary  President. 
Ho.v.  Sir  George  A.  Drummond,  K.C  M,<4.  C.V.O.,  President.  Sir  ii.dwa.rd  Clouston,  BART.,Vice-Pres. 
A.  T.  Paterson,  Esq.  E.  B.  Greenshields,  Esq,  Sik  William  C.  Macdonald 

R.  B.  Angus.  Esq.  James  Ross,  Esq  David  Mobrioe,  Esq. 

Hon,  Robt.    Mackay.       Sir  T.  G.  Shaughnessy,  K  C.V.O.  C.  R.  Hosmer. 

Sir  Edward  Clouston,  Bart.,  General  Manager 
A.  Macnidkr,  Chief  Inspector  and  Superintendent  of  Branches. 
H.  V.  Meredith,  Assistant  General  Manager,  and  Manager  at.  Montreal. 
C.  Sweeny,  Superintendent  of  Branches,  British  Columbia.      W.  E.  Stavert,  Superintendent  of  Branches 

Maritime  Provi-ces 

F.  J.  Hunter,  Inspector  N.  West  &  B.  C.  Branches     E.  P.  Wins  low,  Inspector  Ontario  Branches. 

D.  R.  CLARhK,  Inspector  Maritime  Provinces   and  Newfoundland  Branches. 


BRANCHES: 


PROVINCE  OF  ONTARIO 

Alliston 

Almonte 

Aurora 

Belleville 

Bowmanville 

Brantford 

Brock  ville 

Chatham 

Collingwood 

Cornwall 

Deseronto 

Eglinton 

Fenelon  Falls 

Fort  William 

Goderich 

Grimsby 

Guelph 

HAMILTON 

H  olstein 

King  City 

Kingston 

Lindsay 

London 

Millbrook 

Mount  Forest 

Newmarket 

OTTAWA 

•*  Bank  Street 

u  HULL,  P.Q 

Paris 

Perth 

Peterborough 

Picton 

Port  Arthur 

ST.  JOHN'S, 


IN 

Port  Hope 

Sarnia 

Stirling 

Stratford 

St.  Mary's 

Sudbury 

TORONTO 

Carlton  St. 
'•        Dundas  St. 
"        Queen  St. 
•«        Richmond  St. 
Yonge  St. 

Trenton 

Tweed 

Wallaceburg 

Warsaw 

Waturfcrd 
PROVINCE  OF  QUEBEC. 

Buckingham 

Cookshire 

Danville 

Fraserville 

Grand'Mere 

Levis 

Megantic 

MONTREAL 
'•        Hochelaga 
"       Papineau  Ave. 

Peel  St 
'•        Point  St.  Charles 
"        Seigneurs  St. 
"  Ste.\nne  dedellevue 
"        St  Henri 
'•        West  End 
' '        Westmount 

IN 

Bank  of  Montreal. 


CANADA 

QUEBEC 


St.  Roch 
Upper  Town 
Sawyerville 
St.  tlyacinthe 
PROV,  OF  NEW  BRUNSWICK 
Andover 
Bathurst 
Chatham 
Edmunston 
Fredericton 
Grand  Falls 
Hartland 
Marysville 
Moncton 
Shediac 
St.  John 
Woodstock 

PROV.  OF  NOVA  SCOTIA 
Amherst 
Bridge  water 
Canso 
Glace  Bay 
HALIFAX 

North  End 
Lunenburg 
Mahone  Bay 
Port  Hood 
Sydnev 
Wolfville 
Yarmouth 

PRIM  E  EDWARD  ISLAND 
Charlottetown 
NORTH   WEST    PROVINCES 
Altona.  Man 


NORTH    WEST    PROVINCES 

{Continued) 
Calgary,  Alta. 
Cardston,  Alta. 
Edmonton,  Alta 
Gretna,  Man. 
Indian  Head,  Sask. 
Leihbridge,  Alta. 
Magrath,  Alta. 
Medicine  Hat,  Altn. 
Oakville,  Man. 
Portage  la  Prairie, 
Raymond.  Alta. 
Regina.  Sask. 
Rosenfeld,  Man. 
Saskatoon.  Sask. 
WINNIPEG,  Fort  Rouge 
1 '  Logan  Av 

PROV.  «P  BRITISH  COLUMBIA. 
Armstrong 
Chilliwack 
Enderby 
Greenwood 
Hosmer. 
Kelowna 
Nelson 
New  Denver 
New  Westminster 
Nicola 
Rossland 
Sununerland 
VANCOUVER 

•'        Westminster  Ave.. 
Vernon 
Victoria 


Brandon,  Man. 
NEWFOUNDLAND 

BIRCHY  COVE,  BAY  OF  ISLANDS,  Bank  of  Montreal 


IN    CREAT    BRITAIN: 

LONDON,  Bank  of  Montreal,  47  Threadneedle  Street,  E.C.,  F.  W.  Taylor,  Manager. 
IN    THE    UNITED    STATES: 
NEW  YORK,  R.  Y,  Hebden.  W.  A.  Bog  and  J.  T.   Mouneaux,  Agents.  31  Pine  Street. 
CHICAGO,  Bank,  of  Montreal,  J.  M.  Gkeata,  Manager. 

IN    MEXICO: 
MEXICO,  D.  F.  —  T.  S.  C.  Saunders.  Manager. 
BANKERS    IN    CREAT    BRITAIN: 


SPOKANE,  Wash.,  Bank  of  Montreal 


LONDON,  The  Bank  of  England.  The  Union  of 
London  and  Smith's  Bank,  Ltd.  The  London  and 
Westminster     Bank,     Ltd.  The     National 

Provincial  Bank  of  England,  Ltd. 

BANKERS    IN    THE 

NEW  YORK,  The  National  City  Bank.  The  Bank  of 
New  York,  N.B.A.  National  Bank  of  Commerce 
in  New  York.    National  Park  Bank. 

BOSTON.  The  Merchants  National  Bank. 


LIVERPOOL,  The  Bank  of  Liverpool,  Ltd. 

SCOTLAND,  The  British  Linen   Bank 
and  Branches 

UNITED    STATES: 

BUFFALO,  The  Marine  National  Bank. 

SAN    FRANCISCO,  The  First  National  Bank.     The 
Auglo-Californian  Bank,  Ltd. 
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Merch.  Tell.  311 


Bell  Tel.  Main  207  &  208 


Alex.  Mc Arthur  &  Co.,  Ltd. 

82  ricQill  Street,  flontreal. 


BUILDING  PAPERS- 

BlacK  Diamond  Brand  (Registered) 
"Cyclone"  (Registered! 
"Crown" 


TARRED  FELT— 

2  and  3  Ply  Ready  Roofing 


Grey  and  Straw  Sheathing 

Tarred  and  Dry. 

CARPET    FELT 

PITCH    and    ROOFING  CEMENT 
DISTILLERS  of  COAL  TAR 


MANUFACTURERS    OF 

Wall,  News,  BooK.  and  Colored 
Paper.  Manilla,  Brown,  Fibre  and 
Grey  Wrapping's,  etc. 


MILLS:    JOLIETTE,    QUE. 
Felt    Factory:  cor.  Harbour   and   Logan   Sts.,  MONTREAL. 

Address  all  Correspondence  to  Head  Office. 


M)\  F.irnXEUEXTH.  VII 


WHEN  ordering  your  next  supply  of    «^— «™«™ 
Stationery,  ask   your  Printer  for    BURMESE 

Easy  to  write  on,  and  easy  to  type  on.  ^^ 

BOND 

NEW    PHOTO    BOOK  __M, 

Favorite  Paper  for  Catalogue  Work.    Stocked  in  usual  weights 
and  sizes.    Samples  gladly  supplied  on  application. 

Canada  Paper  Company,  Ltd. 

MONTREAL 

A  New  Double  Magazine  Mergenthaler 

Tbe  "  QUICK  CHANGE  "  Model  4.         Both  Magazines  Instantly  Removable 

It    meets    every         Tne  new  machine  carries  360  characters      Nearly  all  the  prin- 
a  a     *  4-k  Four   complete   fonts.      In  2  minutes         ciple  offices  in 

demand   01  tile  tV,-v  r-,n   he-   rpnlarpH  hv   300   «>ntir<>1v         Canada    a 


re    ncn 


they  can  be  replaced  by  300  entirely  u^Lrf  the 

Composing  Room        different  characters  :  :     AmericaU  Machines 

THE  MERGENTHALER  COMPANY,  Ltd., 

35-39    Lombard   Street,    Toronto. 


AGENTS  FOR 
Mergenthaler  Linotype  Company  of  New  York. 

THE  CANADA  METAL  Co. 

(REGISTERED) 

W.  G.  Harris,  General  Manager. 


Manufacturers  and  Importers 


BABBITT,  BATTERY  ZINC,  SOLDER,  PIG  LEAD, 
LEAD  PIPE,  ANTIMONY,  INGOT  TIN,  STEREO^ 
.  TYPE  AND  ALL  WHITE  METAL  MIXTURES.  . 

31  William  Street         -         Toronto,  Ont. 


VIII  ADVERTISEMENTS. 


Geo.  D.  ROSS  &  Co., 

moollen  Commission  merchants 
and  manufacturers'  Agents. 


ACENTS     FOR 


John  Dew  hurst  &  Sons,  Ltd., 

Cotton  Threads, 

Lindsay  Thompson  &Co.,  Ltd., 

Linen  Threads. 

Paton's  Boot  *  Shoe  Laces 

Hard  ash  9  Bonds  Cotton  Tapes 

Milward's  Needles, 

Etc.,  Etc. 

142  Craig  Street  West, 

Old  No.  648 

MONTREAL. 


>»t£ 


LOVELLS 


COMMERCIAL    COMPENDI 


IPOH 


19  09,  // 


STATUTES  COMPILED  AND  EDITED 

BY 

JOHN    DELATRE     FALCONBRIDGE,     M.A.,     LL.B. 

OF    OSGOODE    HALL,  TORONTO 

BARRISTER-AT-I«AW 

AUTHOR  OF.  "BANKING  AND  BILLS  OF  EXCHANGE." 


MONTREAL 

JOHN  LOVELL  &  SON,  LIMITED,   PUBLISHERS 


Entered  according  to  Act  of  Parliament  in  the  year  one  thousand  nine  hundred  and  nine,  by 
JOHN  LOVELL  &  SON,  LIMITED,  in  the  office  of  the  Minister  of  Agriculture  and  Statistics  at 
Ottawa. 
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MILLER   BROS.   &  TOMS, 

MACHINISTS    AND    MILLWRIGHTS, 

MONTREAL. 


EVERY    CLASS    OF    JOBBING    MACHINE     WORK. 


Special    flachinery    built    to    Specifications. 


THE  NORTHERN  MILLS  COMPANY 

Manufacturers    of 

Book,  Lithographic  and  Writing  Papers 
Mechanical  Wood    Pulp 


Quebec    Warehouse:    39    St.    PAUL   STREET. 

Montreal  Warehouse  and  Office  :   278  ST.  PAUL    STREET. 

MILLS:  SAINT-ADELE  STATION,  P.Q. 

The  J.    L.    MORRISON   Co., 

MAKERS    AND    IMPORTERS    OF 

Bookbinders',  Printers',   Lithographers',  Boxmakers' 
Machinery  and  Supplies. 


445-447    King  Street   West,  TORONTO,   Ontario. 


ADVERTISEMENT. 
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EVERYTHING  IN  THE 
STATIONERY   LINE! 


Mcrtci),  Phillips  <S  Co., 

Stationers,  Blank  Book  Makers  and  Printers. 


115-117 

Notre  Dame  Street  West 

Montreal 


Index  to  Advertisers, 


Armstrong  Edgar,  N.,  B.A.,  B.C.L.,  Montreal.  14 

Bailey  &  Voorhees,  Sioux  Falls 54 

Bank  of  Hamilton,  Hamilton 17 

Bank  of  Montreal,  Montreal 5 

Brosseau,  Brosseau  &  Tansey,  Montreal. 12 

Budden  Hanbury  A     14 

Canada  Metal  Co.,  The  (Registered),  Toronto. .    7 

Canada  Paper  Co.,  Limited,  Montreal 7 

Canadian  Bank  of  Commerce,  The,  Toronto. . .  4 
Carr,  Beggs  &  Steinmetz,  Philadelphia,  Pa.  .  53 
Cassels,  Brock,  Kelley  &  Falconbridge/Toronto  1G 

Cottle,  Catford  &  Co.,  Bridgetown  54 

Daly,  Crichton  &  McClure,  Winnipeg  16 

Donovan  Jos.  M„  Sioux  Falls 53 

Fetherstonhaugh  &  Co.,  Montreal 14 

Frazier  &  Mabry,  Tampa,  Florida    54 

Goad  Chas.  E.,  Montreal  and  Toronto 16 

Gonthier  Geo 83 

Mackay  John  &  Co.,  Montreal 19 

Marlatt  &  Armstrong  Co..  The,  Ltd.,  Montreal  15 

McArthur  Alex.  &  Co.,  Montreal ...    6 

McGibbon,    Casgrain,    Mitchell   &   Surveyer, 
Montreal ..14 


Page 
Merchants  Bank  of  Canada,  The,  Montreal ....  3 
Mergenthaler  Co.,  The,  Limited,  Toronto*.  —     7 

Miller  Bros.  &  Toms,  Montreal 10 

Molsons  Bank,  The,  Montreal 2 

Montgomery  &  H  all,  Omaha,  Neb , 63 

Morrison  &  Co. ,  The  J.  L.,  Toronto 10 

Morton,  Phillips  &  Co.,  Montreal  11 

Mulock,  Lee,  Milliken  &  Clark,  Toronto 12 

Northern  Mills  Co.,  The,  Montreal 10 

Queen  City  Printing  Ink  Co.  of  Canada,  The, 

Limited,  Toronto  .... 16 

Ridout  &  Maybee,  Montreal 15 

Ross  Geo  D.  &  Co.,  Montreal  8 

Royal  Bank  of  Canada,  The,  Montreal 96 

Sadler  &  Haworth,  Montreal 13 

Short,  Ross,  Selwood  &  Harvie,  Calgary 16 

Stackhouse  Russell  H.,  Montreal    53 

Standard  Life  Assurance  Co.,  Montreal 11 

Sullivan  Chas. ,  M.A.,  Naw  York  City 53 

Toronto  Type  Foundry,  Toronto 15 

Traders' Bank,  The,  Toronto 18 

Waldeck  Dr.  Hugo,  Berlin  54 

Wilson-Smith  R.,  Montreal 17 


Established  1825. 


Standard  Life  Assurance  Co., 


Of  Edinburgh,  Scotland 

Head  Office  for  Canada         - 

Subsisting  Assurances 

Invested  Funds 

Annual  Income 

Bonuses  Distributed 

Investments  under  Canadian  Branch 


Low  Rates.        Absolute  Security. 

D.  M.  McGOUN, 

Manager  for  Canada. 


Unconditional  Policies. 


MONTREAL 

$143,530,000 

60,000.000 

7,400,000 

35,000,000 

17,000,000 

Prompt  Settlement  of  Claims. 


WM.  H.  CLARK  KENNEDY 
Secretary. 
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William  Mulock  Geo.  H.  D.  Lee  William  B.  Milliken 

Herbert  A.  Clark  Henry  E.  Redman 


Mulock,  Lee,  Milliken  &  Clark 

Dominion  BanK.  Chambers 

S.  W.  Cor.  King  and  Yonge  St- 

Cable  Address:  "Mulocks"  -»^.^^^.«»^ 

abc  Code TORONTO,  Ont. 

GENERAL,  TABLE  OF  CONTENTS. 


Assignments  and  Preferences  by  Insolvent  Persons,  Voluntary  and  Fraudulent 

Conveyances,  Statute  of  Frauds      . 
Bank  Act  .  .  .  •< 

Bills  of  Exchange  Act      ...... 

Bills  of  Sale  Act    .      #     . 

Copyright  Act,  Imperial  ...... 

"  "      Canadian 

Directorates  of  Canadian  Chartered  Banks  and  Incorporated  Companies 
Interest  Act  ......... 

Limitation  of  Actions  and  Prescriptions  .... 

List  of  Chartered  Accountants    ...... 

"     Banks 

"     Lawyers  ...  ... 

"     Notaries  and  Bailiffs         .  .  ... 

Lord's  Day  Act      ........ 

Money  Lenders'  Act        ....... 

Patent  Act.  ........ 

Succession  Duty  Acts       ....... 

Timber  Marking  Act         ....... 

Trade  Mark  and  Design  Act         ...... 

Trustees,  Executors  and  Administrators,  Trustee  Relief  Act,  Investment 
Trustees         .....  ... 

Wills  Act 

Winding  Up  Act    ........ 


by 


383 

855 

963 

293 

191 

205 

1075 

283 

561 

92 

19 

55 

82 

288 

286 

225 

97 

277 

267 

639 
789 
501 


Telephones.  Cable  Address:  Codes: 

Main  1490  "Aucled."  Western  Union 

1491  Liebers 

A.B.C.     4th  Edition 

Brosseau,  Brosseau  &  Tansey 

T.  BROSSEAU.  K.C. 

BERNARD  BROSSEAU  160  St.  James  Street, 

THOS.  M.  TANSEY.  B.C.L.  »mxTq,n „  A  T 

EUGENE  R.  ANGERS.  LL.L.  MUN  I  REAL 


A  D  VER  TISEMENTS. 
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M&HiM 


LACE  LEATHER 
VALVE  LEATHER 

HYDRAULIC  LEATHER 
MECHANICAL  LEATHER 
BELT  DRESSING 
BELT  CEMENT 
BELT  FASTENERS 


USE  OXJR 

"AMPHIBIA" 

WATERPROOF 

LEATHER 

BELT  FOR 
WET  PLACES 


Cable  Address : 

SADLER 
Western  Union 
and  Private 
Codes  used 


miontreal 


Toronto 
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Edgar   N.   Armstrong,   b.a.,   b.c.l. 

Aitaaraie ,  larrister,  ^flltritor,  (EnmmtBatnttrr 

Bank  of  Ottawa  Building 

2  22  ST.  JAMES  STREET 

Telephone  :  Main  1120 

Cable  Address  :  "  Armen  "  MONTREAL 

Telephone  Main  1694  Cable  Address:  "  Brevet,  Montreal  "  Directory  Code  Used 

Ianbury  A.    Bidden 

of  Patent  Agents. 
Attorney,  No.  1088. 

Aimoraie,  Patent  Ag*ttt 


F.  M.  Chartered  Institute  of  Patent  Agents. 
United  States  Registered  Attorney,  No.  1088. 


NEW  YORK  LIFE  BUILDING 
MONTREAL 


Th.  Chase-Casgrain,  K.C.  Ed.  Fabre  Surveyer  J.  W.  Weldon 

Victor  E.  Mitchell  A.  Chase-Casgrain  Errol  M.  McDougall 


McGibbon,  Casgbain,  Mitchell  &  Surveyed 

Aitaflrafts,  Sarrusftns,  rtr. 


Canada    Life    Building, 

MONTREAL  Bell  Telephone  Main  4341 

Offices :  Montreal,  Ottawa,  Winnipeg  and  Vancouver,  Canada  ;  and  Washington, 
D.C.,  United  States. 


Fetherstonhaugh  &  Co. 

$at*ttt    Sarrifit^rB,    gnimtarB    attb    £xju>riu 


Head  Office,  Canada  Life  Building, 

TORONTO.  MONTREAL. 


ADVERTISEMENT. 
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J.  C.  Ridout,  C.E.,  Barrister,  etc. 


J.  Edward  Maybee.  Mech.  Eng. 


Ridout  &  Ma  ybee 

^Strlixitars  of  CanaM&ti  att&  ^foreign  ^cticttts 

Patent  Trade  Mark,  Design  and  Copyright  Suits  conducted 
as  Solicitor  or  Council.  Expert  evidence  given  before  the  Courts 


Head  Office— 

103  Bay  Street,  Toronto 

Cable  Address  M  Ridbee." 


Branch  Office- - 

605,  7th  Street 

Washington,  D.C. 


Bell  Telephone  Main  2394 


The  riarlatt  &  Armstrong  Co.,  Ltd. 

TANNERS  &  LEATHER  MERCHANTS 
305  Craig  St.  West,  MONTREAL 


The  Queen  City  Printing  Ink  Go.  of  Canada,  Ltd. 

TORONTO,     ONT.  

.     .     •     Makers  of     • 

JOHN    LCVELL 

PRINTING  &  LITHO.  INKS   *  son,  ltd. 

OUR    SPECIALS.  VSE      CVR     ISKS 

"Imperial"  and  "Premier"  CUT  BLACKS       ^i!!f tGrefat 

•     Satisfaction     - 
Also  PRINTERS'  ROLLERS  made  in  QATLINQ  OUNS.         ^=-— ^— — — — — 

CANADIAN   LINOTYPE   MACHINES 

ARE    THE    BEST 

Send  for  description    of 

OUR    LATEST    MODEL,    No.    6 

Double  Magazine  Linotype 

Canadian-American  Linotype  Corporation 

....  Limited 

70  YORK  STREET    -      -    TORONTO,  Canada 
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CHAS.   E.  GOAD 

CIVIL    ENGINEER 

Dominion  Guarantee    Building  Merchants  Bank  Chambers 

302  ST.  JAMES  STREET  15  WELLINGTON  ST.  WEST 

MONTREAL  TORONTO 

AND  AT  53  NEW  BROAD  STREET,  LONDON,  E.C.,  ENGLAND. 

Hamilton  Cassels,  K.C.  R.  S.  Cassels.  Henry  BrocK. 

Geo.  M.  Kelley.  John  D.  Falconbridge. 

Cassels,  Brock,  Kelley  s  Falconbridge 


Union  BanK.  Chambers, 
Cable  Address,  19  Wellington  St.  West, 

"  SCOUGALL,  Toronto."  TORONTO 

Telephone  3027.  Cable  Address  :  *•  Dalcri.' 


DALY.  CR1CHTON  &  McCLURE, 
UarrtBterB,  ^nltritnra,  etr. 

T.  Mayne  Daly,  K.C.  W.  Madeley  Crichton, 

Roland  W.  McClure.  E.  Arakie  Cohen. 

Offices  : 
Canada  Life  Chambers, 

Winnipeg,  Man. 

JAMES  SHORT,  K.C,  Crown  Prosecutor.  GEORGE  H.  ROSS    LL.B. 

FREDERICK  S.  SELWOOD,  B.A$  AlyAN  D.  HARVIE 


Shout,  Ross,   Selwood  &  Harvie 

Samatera,  &nliritnra,  2fatarifa 

CALGARY,  ALBERTA 

Solicitors  for  Imperial  BanK  Canada 
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Bank  of  Hamilton 

HEAD  OFFICE,  HAMILTON 

HON.  WM.  GIBSON,  President.  /.  TVRNBVLL,  Gen.  Mgr. 


Capital  Paid  Up  -  -  $2,500,000 
Reserve  and  Undivided  Profits  -  $2,800,000 
Total  Assets     -        -        -      $32,000,000 

95  Branches  in  the  Dominion 

Correspondents  in  Great  Britain — National  Provincial  Bank  of  England,  Ltd. 
CORRESPONDENTS  IN  THE  UNITED  STATES  : 

New  York— Hanover  National  Bank.  Fourth  National  Bank.  Boston  — International 
Trust  Co.  Buffalo— Marine  National  Bank.  Chica  ;o— Continental  National  Bank  and 
First  National  Bank.  Detroit— Old  Detroit  National  Bank.  Minneapolis— Security  Bank 
of  Minnesota.  Philadelphia— Merchants  National  Bank.  Kansas  City— National  Bank  of 
Commerce.  St.  I/)uis— Third  National  Bank.  Sau  Francisco— Crocker  National  Bank. 
Pittsburgh— Mellon  National  Bank. 

Savings  Banks  at  all  Offices  ^t  &  Correspondence   Solicited. 


Dominion  and  Provincial  Government  StocKs  and  Bonds 
Municipal  Railway  and  Industrial  Securities 
Offering's  of  Securities  submitted  on  application 
Investment  of  Trust  Funds  and  for  Estates  a  Specialty 


R.     WlLSON  SniTH 

litani  Srnker  att&  itfinattrial  Arjntt 


160  St.  James  Street  BONDS  and  STOCKS 

MONTREAL  .    BOUGHT  and  SOLD 


XVIII 


AD  TERTI8EMENT. 


The 


TRADERS  BANK 

OF  CANADA 
Head  Office  -  Toronto 

CAPITAL  PAID  UP  .  -  -  =  $  4,350,000 

REST  -  2,000,000 

ASSETS       -  34,000,000 

(C.  D.  WARREN,  Esq.,  President.  HON.  J.  R.  STRATTON,  Vice-Pres. 
C.  KXOEPFER,  Esq..  Guelph.       W.  J.  SHEPPARD,  Esq.,  Wabaushene. 
C.  S.  WILCOX,  Esq.,  Hamilton.     E.  F.  B.  JOHNSTON,  Esq.,  K.C.,  Toronto. 
H.  S.  STRATHY,  Esq.,  Toronto. 

OFFICERS: 

STUART  STRATHY, 

Gen.  Manager. 
N.  T   HILARY, 

Ass't  Gen.  Manager. 
J.  A.  M.  AI^EY,  Secretary 
P.  SHERRIS,  Inspector. 
J.  Iy.  WIUTS, 

Directors'  Auditor. 

BANKERS: 

GREAT  BRITAIN, 
The  London  City  and  Mid- 
land Bank,  limited. 
NEW  YORK, 
The  American  Exchange 
National  Bank. 

CHICAGO, 
First  National  Bank.  > 

BUFFALO, 
Marine  National  Bank. 

MONTREAL, 
The  Merchants  Bank. 


74  BRANCHES 
IN  ONTARIO 


Including 
Guelph.'i 
Branches), 
Sault     Ste 
Toronto 


Fort  William, 
Hamilton  (2 
North  [Bay, 
Marie,  Sarnia, 
(5     Branches) 


Windsor  and  Woodstock, 

Also  Branches  at  Winnipeg 
arid  West  Selkirk,  Mani- 
toba; Regina,  Saskat- 
chewan ;  and  Calgary,  Ed- 
monton "and  Stettler,  Al- 
berta. 

Best  of  facilities  for  mak- 
ing collections  throughout 
the  Dominion  of  Canada. 


BANKS  AND  THEIR  AGENCIES 

OF  THE  DOMINION  OF  CANADA 


Royal  Bank  of  Canada, 

Atobotsford,  B.C. 
Bank  of  Hamilton,  Abernetny,  Sask. 
Merchants  Bank  of  Canada.  .Acton,  U. 
eastern  Townships  Bank,  Actonvale,  U. 
Metropolitan  Bank..  .  .Agincourt,  O. 
Standard  Bank  of  Canada, 

Ailsa  Craig,  U. 
Union  Bank  of  Canada.  .Airdrie,  Aita- 
Northern  Crown  Bank,  Alameda,  Sask. 

Royal    Bank Aiberni,    B.C. 

Canadian  Bank  of  Commerce, 

Alberton,  P.E.I. 
Bank  of  British  North  America, 

Alexander,  Man. 
Bank  of  Ottawa  . .  . .  Alexandria,  0. 
Union  Bank  of  Canada.  .Alexandria,  O. 
Sterling  Bank  of  Canada  ..Alfred,  O. 
Bank  of  Toronto  ....  Allandale,  Unt. 
Farmers   Bank   of   Can.  .Allentord,    0. 

Bank  of  Montreal Alliston,  O. 

Home  Bank  of  Canada, 

AHliston,  Ont. 

Bank  of  Montreal Almonte,  O. 

Sterling  Bank  of   Canada   .. 

Bank  of  Hamilton   ..    ..    Alton,   Unt 

Bank  of  Monteal  .  .  .  .Altona,  Mail. 
Merchants  Bank  of  Canada, 

Alvinston,    O. 

Molsons  Bank Alvinston,  O. 

Metropolitan  Bank  . .  Ameliasburg,  O. 
Bank  of  Monteal  ..  ..Amherst,  N.S. 
Bank  of  Nova  Scotia. .  Amherst,  N.S. 
Canadian    Bank    of    Commerce, 

Amherst,  N.S. 
Union  Bank  of  Halifax.  .Amherst,  N.S. 
Royal   Bank   of   Canada, 

Amherst,  N.S. 

Molsons  Bank Amherstburg,  O. 

Imperial  Bank  of  Canada. 

Amherstburg,   O. 

Banque  Nationale Amqui,  Q. 

Bank  of  Hamilton Ancaster,  O. 

Bank  of  Monteal  ..  .  .Andover,  N.B. 
Union  Bank  of  Halifax, 

Annapolis,  N.S. 
Bank  of  Nova  Scotia, 

Annapolis  Royal,   N.S. 


Bank  of  Nova  Scotia, 

Antigonish,    N.S. 
Canadian  Bank  of  Commerce, 

Antigonish,  N.S. 
Royal  Bank  of  Canada 

Antigonish,  N.S. 
Merchants    Bank   of   Canada, 

Areola,  Sask. 
Union  Bank  of  Canada.  .Areola,  Sask. 
Farmers'  Bank  of  Canada ..  Arden.  0. 
Union  Bank  of  Halifax, 

Arichat,  N.S. 
Farmers'  Bank  of  Canada.  .Arkona,  0. 
Bank  of   Montreal. .  Armstrong,  B.C. 

Bank  of  Ottawa Arnprior,  O. 

Bank  of  Nova  Scotia   .^  Arnprior,  O. 
Imperial  Bank  of  Canada, 

Arrowhead,   B.C. 

Molsons  Bank Arthabaska,   Q. 

Imperial  Bank  of  Canada, 

Athabaska  Landing,  Alta. 
Royal  Bank  of  Canada..  .. Arthur,  0. 
Traders'   Bank   of   Canada, 

Arthur,  0. 
Bank  of  British  North  America, 

Ashcroft,  B.C. 
Union  Bank  of  Canada,Asquith,  Sask. 
Farmers'  Bank  of  Canada ..  Athens,  C\ 
Merchants  Bank  of  Canada.  .Athens,  O. 

Bank  of  Hamilton Atwood,  O. 

Sterling  Bank  of  Canada,  Auburn,  O. 
Sterling  Bank  of  Canada 

Aultsville,  0 

Bank  of  Montreal Aurora,  O. 

Bank  of  Toronto Aurora,  P. 

Bank  of  Ottawa Avonmore,  0. 

Molsons  Bank Aylmer,  0. 

Traders'   Bank   of   Canada, 

Aylmer,  0. 
Northern  Crown  Bank,  Aylmer  East,  Q. 
Eastern  Townships  Bank, 

Ayers   Cliffe,  Que. 
Canadian    Bank    of    Commerce, 

»  Ayr,  O. 
Traders'   Bank   of   Canada, 

Ayton,  0. 
Union  Bank  of  Halifax, 

Bad^eck,   C.B. 
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Dominion  Bank Baden,  O, 

Banque  Nationals. .  ..Baie  St.  Paul,  Q. 
Northern  Crown  Bank,  Balcarres,  Sask. 
Union  Bank  of  Canada.  .Baidur,  Man. 
Imperial  ±*ank  of  Canada, 

Balgonie,  Sask. 
Metropolitan  Bank..  ..Bancroft,  O. 
Imperial  Bank  of  Canada, 

Banff,  Alta. 
Bank  of  Nova  Scotia,  Barrie,  0. 
Bank  of  Toronto .  .  .  .  Barrie,  0. 
Canadian    Bank    of    Commerce, 

Barrie,  0. 
Union    Bank    of    Canada, 

Barrie,  0. 
Canadian  Bank  of  Commerce, 

Barrington,  N.S. 
Union  Bank  of  Halifax, 

Barrington  Passage,  N.b. 

Northern  Crown  Bank Bath,  0. 

Bank  of  Montreal  .  .iBathurst,  I>i.B- 
Royal  Bank  of  Canada.  .Bathurst,  N  B. 
Bank  of  British  North  America, 

Battleford,  Sask. 
Bank  of  Hamilton,  Battleford,  Sask. 
Canadian  Bank  of  Commerce, 

Bawlf,  Alta 
Bank  of  Montreal,  Bay  of  Islands,  Nfld 
Bank  of  Ottawa..  ..  Beachburg,  Ont. 
Bank  of  Hamilton..  .  .Beamsville,  0. 
Union  Bank  of  Halifax, 

Bear  River.  N.S. 
Banque  Nationale..  .  .Beauceville,  Q. 
Merchants  Bank  of  Canada, 

Beauharnois,  Q. 
Eanque  Provinciale  du  Canada, 

Beauport,  Q. 
Northern  Crown  Bank 

Beausejour,  Man. 
Standard  Bank  of  Canada, 

Beaverton,  Q. 
Eastern  Townships  Bank, 

Bedford,  Q. 
Eastern  Townships  Bank, 

Beebe  Plain.  Q. 
Traders*    Bank    of    Canada, 

Beeton.  0. 
Home  Bank  of  Canada, 

Belle  River,  0. 
Bank  of  Hamilton,  Belle  Plaine,  Sask. 
Bank  of  Montreal Belleville,  O. 

Canadian  Bank  of  Commerce, 

Belleville,   0. 
Dominion   Bank 

Belleville,  0. 
Merchants*   Bank   of   Canada, 

Belleville,  0. 


SU-ndard  Bank  of  Canada, 

Belleville,  0. 
Farmers'  Bank  of  Canada, 

Belleville,  Ont. 
United  Empire  Bank*  Bellevine,  o. 
Bank  of  British  North  America, 

Belmont,  Man. 
Bank  of  Nova  Scotia. ..  .Belmont,  O. 
ii^stern  Townships  Bank.  .Beioen,   y. 

Bank  of  Nova  Scotia Berlin,   O. 

Bank    of    Hamilton.  .     .  .  merlin,  0. 

Bank   of   Toronto Berlin,  O. 

Canadian    Bank    of    Commerce, 

Berlin,  0. 

Dominion   Bank Berlin,   0. 

Merchants'    Bank    of    Canada, 

Berlin,  0. 
Banque  d'Hochelaga,  Berthierville,  Q. 
Banque  Provinciale  du  Canada, 

Bertnierville,   Q. 
Union   Bank  of   Halifax, 

Berwick,  N.b. 
Farmers  Bank  of  Canada,  Bethany,  0. 
Eastern    Townships    Bank, 

Bic.  Que 
Northern  Crown  Bank, 

Binscarth,  Man. 
Bank  of  Montreal.  .Birchy  Cove,  N fid. 
Union  Bank  of  Canada,  Birtle,  Man. 
Eastern  Townships  Bank, 

Bishops  Crossing,  Q. 
Eastern  Townships  Bank, 

Black  Lake,  Q. 

Quebec  Bank Black  Lake,  Q. 

Western    Bank   of    Canada, 

Blackstock,  Ont. 
Union  Bank  of  Canada, 

Blairmore,  Alta. 
Canadian  Bank  of  commerce, 

Blenheim,  0. 
Standard  Bank  of  Canada, 

Blenheim,  O 
Traders'   Bank    of    Canada, 

Blind  River,  O. 
Standard  Bank  of  Canada, 

Bloomfield,  O. 
Bank  of  British  North  America, 

Bobcaygeon,  Ont 

Bank  of  Hamilton Blyth,  0. 

Dominion  Bank,  . .   Boissevain,  Man. 
Union   Bank  of  Canada, 

Boissevain,  Man. 
Imperial  Bank  of  Canada.. Bolton,  0. 
Standard  Bank  of  Canada, 

Bond  Head,  0. 
Merchants  Bank  of  Canada, 

Bothwell,  0. 
Union  Bank  of  Canada,  Bowden,  Alta. 
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Bank  of  MontreaJl..  ..Bowmanville,  O. 

Royal  Bank  of  Canada, 

Bowmanville,   0. 
Standard  Bank  of  Canada, 

Bowmanville,   O. 
Bank  of  Ottawa..    ..    BracebrMge,  O. 

Northern  Crown  Bank, 

Bracebridge,  O. 
Bank  of  Toronto..    ..    ..Bradford,  O. 

Standard  Bank  of  Canada, 

Bradford,  O. 
Bank  of  Hamilton,  Bradwardine,  Man. 

Dominion  Bank Brampton,  O. 

Merchants  Bank  of  Canada, 

Brampton,  O. 
Bank  of  British  North  America, 

Brandon,  Man. 
Bank  of  Hamilton  ..  Brandon,  Man. 
Bank  of  Montreal..  ..Brandon,  Man. 
Canadian   Bank   of   Commerce, 

,  Brandon.   Man. 

Dominion  Bank Brandon,  Man. 

Imperial  Bank   of   Canada, 

Brandon,    Man. 

Merchants  Bank  of  Canada, 

Brandon,   Man. 

Northern  Crown  Bank,  Brandon,  Man. 
Union  Bank  of  Canada, 

Brandon,  Man. 
Bank  of  British  North  America, 

Brantford,  Ont. 
Bank   of   Hamilton.  .     Brantford,  0. 

Bank  of  Montreal Brantford,  O. 

Bank  of  Nova  Scotia.  .  .Brantford,  O. 
Bank  of  Toronto.  .  •  Brantford,_  0. 
Canadian    Bank    of    Commerce, 

Brantford,  Ont. 
Imperial   Bank   of   Canada, 

Brantford,  0. 
Standard  Bank  of  Canada, 

Brantford,  Ont. 
Standard   Bank  of  Canada,  Brechin,  O. 

Metropolitan  Bank Brigden,  u. 

Traders'    Bank    of    Canada, 

Bridgeburg,  0. 
Bank  of  Nova  Scotia, 

Bridgetown,  N.S. 
Union  Bank  of  Halifax, 

Bridgetown,  N.S. 
Bank  of  Montreal. .  .Bridgewater,  N.S. 
Canadian  Bank  of  Commerce, 

Bridge  water,  N.S. 
Royal  Bank  of  Canada, 

Bridgewater,  N.S. 
Union  Bank  of  Halifax, 

Bridgewater,  N.S. 


Western  Bank  of  Canada,  Bright,  0; 
Metropolitan  Bank,  Brighton,  unt. 
Standard   Bann.   of   Canada, 

Brighton,    O. 
Imperial  Bank  of  Canada, 

Broadview,  Sask. 

Bank  of  Montreal Brockville,  O. 

Bank  of  Toronto Brockville,  O. 

Northern  Crown  Bank,  Brockville,  0. 
Metropolitan  Bank. .    . .   Brockville,  O. 

Molsons  Bank Brockville,  0. 

Eastern  Townships  Bank.  .Brome,  Q. 
Eastern    Townships    Bank, 

Bromptonville,   Q. 
Western  Bank  of  Canada, 

Brooklin.  Ont 
Bank  of  Hamilton .  Brownlee,  Sask. 
Traders'    Bank    of    Canada, 

Brownsville,  0. 
Farmer's  Bank  of  Canada, 

Bruceneld,  O. 
Traders'  Bank  ....  Bruce  Mines,  Ont. 
Metropolitan  Bank  . .  Brussels,  Ont. 
Standard  Bank  of  Canada, 

Brussels,  O. 
Bank  of  Montreal..  .. Buckingham,  Q. 
Bank    of    Ottawa  ..  .Buckingham,   Q. 

Bank  of  Toronto Burford,  0. 

Northern  Crown  Bank.  .Burford,  Ont. 
Farmers'  Bank  of  Canada, 

Burgessville,  O. 
Royal  Bank  of  Canada, 

Burk's  Falls,  O. 
Bank  of  Nova  Scotia.  .Burlington,  O. 
Traders'    Bank    of    Canada, 

Burlington,  .  O. 

Quebec  Bank Cache  Bay,  Ont. 

Bank  of  British  North  America, 

Cainsviile,  O. 
Western  Bank  of  Canada, 

Caledonia,  O. 
Bank  of  Montreal..    ..Calgary,  Alta. 
Bank  of  British  North  America, 

Calgary,  Alta. 
Bank  of  Nova  Scotia,  Calgary,  Alta. 
Canadian  Bank  of  Commerce, 

Calgary,  Alta. 
Dominion   Bank  .  .Calgary,   Alta. 

Imperial  Bank  of  Canada, 

Calgary,  Alta. 
Imperial  Bank  of  Canada, 

East  End,  Calgary,  Alta. 
Merchants  Bank  of  Canada, 

Calgary,  Alta. 

Molsons  Bank Calgary,  Alta. 

Nortkern  Crown  Bank, 

Calgary,  Alia. 
Royal  Bank  of  Canada,  Calgary,  Alta. 
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Traders'   Bank   of   Canada, 

Calgary,  Alta. 
Union  Bank  of  Canada, .  Calgary,  Alta. 
Farmers*  Bank  of  Canada, 

Camden,  East,  0. 
Bank  of  British  North  America, 

Campbellford,  Ont 
Standard  Bank  of  Canada, 

Campbellford,  Ont. 
Bank  of  Nova  Scotia, 

Campbellton,  N.B. 
Bank   of  New  Brunswick, 

Campbellton,  N.B. 
Bank  of  Ottawa  . .  Campbell's  Bay,  Q. 
Merchants  Bank  of  Canada, 

Camrose,  Alta. 
Bank  of  Nova  Scotia. .  Canning,  N.S. 
Home  Bank  of  Canada.  .Cannington,  0. 
Standard  Bank  of  Canada, 

Cannington,  Ont. 
Canadian  Bank  of  Commerce, 

Canora,  Sask. 
Bank  of  Montreal..  ..Canso,  N.S. 
Banque  Nationale,  Cap  St.  Ignace,  Q. 
Bank  of  Hamilton..  ..Carberry,  Man. 
Merchants'  Bank  of  Canada 

Carberry,  Man. 
Union  Bank  of  Canada, 

Carberry,  Man. 
Bank  of  Toronto.  ..  Cardinal,  Ont. 
Bank  of  Montreal.  Cardston.  Alta. 
Union  Bank  of  Canada, 

Cardston,  Alta. 
Traders'   Bank   of   Canada, 

Cargill,  Alta. 
Bank  of  Hamilton.  .Carievale,  Sask. 
Union  Bank  of  Canada, 

Carlyle,  Sask. 
Bank  of  Ottawa  . .  Carleton  Place,  O. 
Union  Bank  of  Canada, 

Carleton  Place,  O. 
Bank  of  Hamilton  ..  Carman,  Man. 
Canadian  Bank  of  Comsmerce, 

Carman,  Man. 
Union  Bank  of  Canada.  .Carman,  Man. 
Merchants  Bank  of  Canada, 

Carnduff,  Sask. 
Union  Bank  of  Canada, 

Cardston,  Alta. 

Bank  of  Ottawa Carp,   Ont. 

Bank    of    Hamilton..     ..Caron,    Sask. 
Merchants  Bank  of  Canada, 

Carstalrs,  Alta. 
Union  Bank  of  Canada, 

»  Carstairs,  Alta. 

Bank  of  Toronto.   . . Cartwright,  Man. 
Standard  Bank  of  Canada, 
•  Castleton,  0. 


Canadian  Bank  of  Commerce, 

Cayuga,  Ont. 
Bank  of  Hamilton  ....  Cayley,  Alta. 
Banque  Provinciale  du  Canada, 

Cedar  Hall,  Que. 
Bank  of  Montreal, 

Charlottetown,    P.E.I. 
Bank  of  New  Brunswick, 

Charlottetown,  P.HJ.l. 
Bank  of  Nova  Scotia,  * 

Charlottetown,  P.E.I. 
Canadian  Bank  of  Commerce, 

Charlottetown,  P.E.I. 
Royal  Bank  of  Canada, 

Charlottetown,  P.E.I. 
Union  Bank  of  Halifax, 

Charlottetown,  P.E.I. 
Bank  of  Montreal .  .  .  Chatham.  0. 
Canadian    Bank    of    Commerce, 

Chatham,  Ont. 
Dominion  Bank .  .  .  .  Chatham,  0. 
Merchants'    Bank    of    Canada, 

Chatham,  Ont. 
Standard  Bank  of  Canada, 

Chatham,  Ont. 
Bank  of  Montreal  ..Chatham,  N.B. 
Bank  of  Nova  Scotia.  .Chatham,  is. a. 
Merchants  Bank  of  Canada, 

Chatsworth,  0. 
Farmers'  Bnk  of  Canada, 

Cheltenham,  Ont. 
Bank  of  Hamilton  ..  ..Chesley,  Ont 
Merchants  Bank  of  Canada, 

Chesley,  Ont. 
Bank  of  Ottawa..  .  .Chesterville,  O. 
Molsons  Bank  ..  ..Chesterville,  O. 
Banque    Nationale..     .  .Chicoutimi,   Q. 

Molsons  Bank Chicoutimi,  Q. 

Bank   of   Montreal.  .Chilli wack,  B.C. 
Royal  Bank  of  Canada 

Chilliwack.  B.O. 
Bank  of  New  Brunswick, 

Chipman,  N.B. 
Royal  Bank  of  Canada, 

Chippawa,  0. 
Standard  Bank  of  Canada, 

Claremont,  O. 
Eastern  Townships  Bank, 

Clarenceville,   Que. 
Canadian  Bank  of  Commerce, 

ClareshoLm,  Alta- 
Union   Bank   of   Canada, 

Claresholm,  Alta. 
Union  Bank  of  Halifax, 

Clarke's  Harbour,  N.S. 
Traders'   Bank   of   Canada, 

Clifford,  0. 
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Molsons  Bank Clinton,  0. 

Royal  Bank  of  Canada..  Clinton,  Oat. 
Eastern  Townships  Bank, 

Coaticook,    Que. 
Banqne    Nationale,  Coaticook,    Q. 

Bank  of  Ottawa Cobalt,  Ont 

Canadian  Bank  of  Commerce, 

Cobalt,  O. 
Imperial  Bank  of  Canada,  Cobalt,  O- 
Royal  Bank  of  Canada, 

Cobalt.  Ont. 

Bank  of  Ottawa Cobden,  O. 

Metropolitan  Bank Cobourg,  0. 

Bank  of  Toronto,     ..      .  .Cobourg,  0. 

Dominion   Bank Cobourg,  0. 

Standard    Bank    of    Canada, 

Cobourg,  0. 
United  Empire  Bank  of  Canada, 

Cobourg,  0. 
Union   Bank   of  Canada, 

Cochrane,  Alta. 
Standard  Bank  of  Canada, 

Colborne,  Ont 

Bank  of  Toronto Collborne,  O. 

Bank  of  Toronto   . .    . .   Coldwater,  O. 
Eastern  Townships  Bank. 

Coleman,  Alta. 
Bank  of  Toronto..  ..  Collingwood,  O. 
Bank  of  Montreal  Ctllingwood,  0. 
Canadian    Bank    of    Commerce, 

Collingwood,  O. 
Traders'    Bank    of    Canada, 

Collingwood.  0. 
Northern  Crown  Bank..  ..Comber,  O. 
Standard  Bank  of  Canada. 

Consecon,  Q. 

Bank  of  Montreal CooksMre,  Q. 

Eastern  Townships  Bank. 

Cookshlre,   Q. 
Union  Bank  of  Canada, 

Cookstown.  O. 
Bank  of  Toronto  ..  .'.  Copner  Cliff,  O. 
Wank  of  Montreal.  .  .  Cornwall.  O. 
Royal  Bank  of  Canada, 

Cornwall.  0. 
Sterling  Bank  of  Canada, 

Cornwall.  Ont. 
Banque    Provinciale    du    Canada, 

Coteau  Station,  Q    I 
Sterling  Bank  of  Canada. 

Courtrighfc.  Ont  \ 
Eastern  Townships  Bank. 

Cowansville,  One. 
TTnion  Bank  of  Canada.  .Cowley,  Alta. 
Urnon  Bank  of  Canada. . .  .Cralk,  Sask. 
Canadian  Bank  of  Commerce, 

Cranbrook,   B.C.  | 


'    Imperial  Bank  of  Canada, 

Cranbrook,    #0. 

Northern  Crown  Bank,  Crandall,  Man. 
Canadian  Bank  of  Commerce, 

TT  .       _  Crediton,   O. 

Union  Bank  of  Halifax, 

m.      .  „  Crapaud,  P.E.I. 

Merchants  Bank  of  Canada, 

Creemore,   Ont 
Bank     of  Toronto  ..    ..   Creemore,  O. 
Canadian    Bank   of    Commerce, 
^  Creston,  B.  C. 

Canadian  Bank  of  Commerce, 

Crossfie'ld,  Alta  ' 
Union  Bank  of  Canada..  .  .Crysler,  O. 
Union  Bank  of   Canada, 

Crystal  City,  Man. 
Royal  Bank  of  Canada, 

Cumberland,  B.C. 
Union  Bank  of  Canada,Cupar,  Sask. 
Union  Bank  of  Canada, 

Cypress  River,  Man. 
Royal  Bank  of  Canada, 

Dalhousie,  N.B. 

Bank  of  Montreal Danville,   Q 

I    Eastern  Townships  Bank.  « 

|    Bank  of  British  North  America, 

Darlingford'  Man  I 
;    Bank  of  Nova  Scotia, 

Dartmouth,  N.S. 
Union  Bank  of  Halifax, 

Dartmouth,  N.S. 
Farmer's  Bank  of  Canada, 

_     ,  Dashwood,    O. ' 

Bank  of  Ottawa Dauphin,  Man. 

Canadian  Bank  of  Commerce, 

Dauphin.  Man. 
Union  Bank  of  Canada.  .Dauphin,  Man. 
Bank  of  British  North  America, 

Davidson.  Sask. 
Bank   of   British   North   America.      ,,.; 
Dawson,  Yukon. 
Canadian  Bank  of  Commerce, 

Dawson   City;   Yukon. 
Merchants  Bank  of  Canada, 

Daysland.  Altai 
Rank  of  Hamilton  ..   ..   .  4  Delhi;  Ont'v 
Canadian    Bank    of    Commerce, 

DelisleK  Sask.  ■> 
Dominion  Bank  ....  Deloraine,  Man.  - 
Union  Bank  of  Canada. 

Deloraine.   Man. 
Merchants  Bank  of  Canada.  .Delta,  a 
Banque  Nationale.    .  .Deschaillons,   Q.  ' 
^ank  n*  Tvro«tr*»qi   .   ..Deseronto   O. 
Standard  Bank  of  Canada. 

DeserontOj  Q.- 
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Union  Bank  of  Canada,  Didsbury,  Alta, 
Bank  of  Nova  Scotia..    .  .Digby,  N.S. 

Union  Bank  of  Halifax Digby,  N.S. 

Banque  Provincial  du  Canada, 

D' Israeli,  Que 
Eastern  Townships  Bank 

Dixville,  Que. 
Union  Bank  of  Halifax, 

Dominion,  C.B. 
Royal  Bank  of  Canada, 

Dorchester,  N.B. 
Bank  of  Toronto  ..  ..Dorchester,  0 
Traders'    Bank    of    Canada, 

Drayton,  Ont. 
Canadian  Bank  of  Commerce, 

Dresden,  Ont. 

Dominion   Bank Dresden,  0. 

Canadian   Bank  of   Commerce, 

Drinkwater,   Sask. 
Bank   of  British   North  America, 

Duck   Lake,   Sask. 

Molsons  Bank Drumbo,  O. 

Western  Bank  of  Canada, 

Dublin,  O. 
Bank  of  British  North  America, 

Duncans,  B.C. 
Molsons  Bank..  ..Drummo.ndville,  Q. 
Banque  de  St   Hyacinthe, 

Drummonuville,  Que. 
Bank  of  Hamilton..  .  .Dundalk,  Ont. 
Canadian  Bank  of  Commerce, 

Duhdas,  Ont. 
Bank  of  Hamilton..  ..  Dundas,  Ont 
Bank  of  Hamilton  . .  Dundurn,  Sask. 
Northern    Crown    Bank, 

Dundurn,  Sask. 
'Sterling  Bank  of  Canada, 

Dungannon,  O. 
Eastern  Townships  Bank,  Dunham,  Q. 
Bank  of  Hamilton  ....  Dunnville,  u. 
Canadian  Bank  of  Commerce, 

Dunnville,  Ont 
Bank  of  Hamilton  ....  Dunrea,  Man 
Canadian  Bank  of  Commerce, 

Durban,  Man. 
Standard  Bank  of  Canada, 

Durham,  Ont 
Traders'    Bank   of   Canada, 
■  '  "'  '    i  Durham,  O. 

Farmers  Bank  of  Canada, 

Dunsford,  Ont. 

Malison's  Bank Dutton,  O. 

Traders'   Bank   of   Canada, 

Dutton,  0. 
Northern  Crown  Bank  Earl  Grey,  Sask, 
Banqne    Nationale, 

East  BrougMon,  Q. 


Eastern  Townships  Bank, 

East  Broughton,  Q. 
Bank  of  New  Brunswick, 

East  Florenceville,  N.B. 
Eastern  Townships   Bank, 

East  Hatley,  Que. 
Metropolitan  Bank.. East  Toronto,  u. 
Traders'    Bank   of    Canada, 

East  Toronto. 
Eastern  Townships'  Bank, 

Eastman,  Q. 
Northern  Crown  Bank.  .Eburne,  B.C. 
Northern  Crown  Bank, 

Edmonton,  Alta. 
Banque  d'Hochelaga,  Edmonton,  Alta. 
Bank  of  Hamilton ...  Edmonton,  Alta. 
Imperial  Bank  of  Canada, 

Edmonton,  Alta. 
Bank  of  Montreal,  .  Edmonton,  Alta, 
Bank  of  Nova  Scotia, 

Edmonton,  Alta. 
Canadian  Bank  of  Commerce, 

Edmonton,  Alta. 
Dominion  Bank,  ..Edmonton,  Alta. 
Merchants  Bank  of  Canada, 

Edmonton,  Alta. 
Molsons  Bank  ..  ..Edmonton,  Alta. 
Northern    Crown    Bank, 

Edmonton,  Alta. 
Royal  Bank  of  Canada, 

Edmonton,  Alta. 
Traders'    Bank   of   Canada, 

Edmonton,  Alta. 
Union  Bank  of  Canada, 

Edmonton,  Alta. 
Bank  of  Montreal.  .Edmundston,  N.B. 
Royal  Bank  of  Canada, 

Edmundston,  N.B. 
Merchants  Bank  of  Canada, 

Eganville,  O. 
Bank  of  Montreal .  .  .  Eglinton,  0. 
Canadian  Bank   of   Commerce. 

Elbow,  Sask. 
Canadian  Bank  of  Commerce, 

Elgin,  Man. 
Merchants  Bank  of  Canada.  .Elgin,  O. 
Canadian  Bank  of  Commerce, 

Elkhorn,  Man. 
Royal  Bank  of  Canada, 

Elk  Lake,  Ont. 
Bank  of  Hamilton,  Elm  Creek,  Man. 
Metropolitan    Bank..  Elmira,  0 

Traders'    Bank    of    Canada, 

Elmir?..  0. 
Western  Bank  of  Canada, 

Elmvale,  Ont. 
Bank  of  Toronto  ..  ..  Elmvale,  Ont 
Royal  Bank  of  Canada.  ..Elm wood,  O. 
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Merchants  Bank  of  Canada.  .Elora,  0. 
Traders'  Bank  of  Canada  Elora,  0. 
Farmers'    Bank    of    Canada, 

Embro,  Ont. 
Traders'    Bank   of    Canada, 

Embro,  0. 

Bank  of  Ottawa Emerson,  Man; 

Bank  of  Montreal,.  ..Enderby,  B.C. 
Union  Bank  of  Canada, 

Englehart,    Ont. 
Northern  Crown  Bank,  Enterprise,   0. 

Union  Bank  of  Canada Erin,  0. 

Imperial  Bank  of  Canada..  ..Essex,  0. 
•  Inion  Bank  of  Canada, 

Esterhazy,  Sask. 
Bank  of  British  North  America, 

Estevan,  Sask. 
Home  Bank  of  Canada..  ..Everett,  0. 

Molsons  Bank Exeter,  O. 

Canadian    Bank  of  Commerce, 

Exeter,  0. 
Bank  of  New  Brunswick, 

Fairville,  St.  Johns  Co.,  N.B. 
Eastern  Townships  Bank,  Farnham,  Q. 
Banque   d'Hockelaga, 

Farnham,  Que. 
Banque  de  St.  Hyacinthe, 

Farnham,  Q 

Quebec  Bank Famham.    Q. 

Banque  Nationale, 

Faubourg  St.  Jean,  Q. 

Bank  of  British  North  America. 

Fenelon  Falls.  O. 

Bank  of  Montreal FeneV.on  Falls,  0. 

Union  Bank  of  Canada Fenwick,  0. 

Imperial  Bank  of  Canada, 

Fergus,  Ont. 
Traders'  Bank  of  Canada, 

Fergus,  O. 

Bank  of  Hamilton Fernie,  B.C. 

Canadian  Bank   of   Commerce. 

Fernie,  B.  C. 
Home  Bank  of  Canada.  .Fernie.  B.C. 
Union  Bank  of  Canada,  Fillmore,  Sask. 
Merchants  Bank  of  Canada,  Finch,  O. 
Farmers  Bank  of  Canada, 

Fingal,   0. 
Standard  Bank  of  Canada, 

Flesherton,  O. 
Northern  Crown  Bank,  Fleming,  Sask. 
Northern  Crown  Bank,  Florence,  Ont. 
Northern  Crown  Bank, 

Foam   Lake,  Sask. 
Imperial   Bank   of    Canada, 

»  Fonthill,  O. 

Bank  of  Hamilton  ..  ..Fordwich,  O 
Canadian   Bank  of  Commerce, 

Forest,  Ont. 


Standard  Bank  of  Canada,  Forest,  0. 
Bank  of  Ottawa,  ..Fort  Coulonge,  Q. 
Sterling  Bank  of  Canada, 

Fort  Erie,  (X 
Canadian   Bank   of    Commerce, 

Fort  Frances.  0 
Union  Bank  of  Canada, 

Fort  Saskatchewan,  Alta. 
Bank    of    Montreal, 

Fort  Willam,  O. 
Canadian    Bank    of    Commerce, 

Fort  William,  O. 
Dominion  Bank..  ..Fort  Wililiam,  O- 
Imperial    Bank    of    Canada, 

Fort  William,  0. 
Merchants  Bank  of  Canada, 

Fort  William,  O. 
Northern    Crown    Bank, 

Fort  William,  O. 
Traders'    Bank    of    Canada, 

Fort  William,  O- 
Union  Bank  of  Canada, 

Fort  William,  O. 
Bank  of  Hamilton..  ..Francis,  Sask. 
Union  Bank  of  Canada.  .Frank,  Alta. 
Farmers    Bank   of    Canada, 

Frankfort,    lOrit. 

Molsons  Bank Frankford,  O. 

Bank  of  Montreal..  ..Fraserville,  Q. 
Banque   Nationale..    ..Fraserville,    Q. 

Molsons  Bank Fraserville,  Q. 

Bank  of  British  North  America, 

Fredericton,  N.B. 
Bank  of  Montreal,. Fredericton,  N.B. 

Bank  of  Nova  Scotia, 

Fredericton,  N.B. 
Bank   of   New  Brunswick, 

Fredericton,  N.B. 
Bank  of  Nova  Scotia..    ..        " 
Royal    Bank   of   Canada, 
Merchants  Bank  of  Canada, 

Gainsborough,  Sask. 
Canadian    Bank    of    Commerce, 

Gait,  Ont. 
Imperial    Bank    of    Canada, 

Gait.  Ont. 

Bank  of  Toronto' Gait,  0. 

Merchants  Bank  of  Canada, 

Gait,  0 
United  Empire  Bank  of  Canada, 

Gait,  0. 
Bank  of  Toronto,  .  ..Gananoque,  0. 
Merchants'  Bank  of  Canada, 

Gananoque,  Ont 

Bank  of  Toronto Gaspe,  Q. 

Banque  Provinciale   au  Canada, 

Gentilly,    Que. 
Bank  of  Hamilton..  ..Georgetown,  0 
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Merchants  Bank  of  Canada, 

Georgetown,  0. 
Canadian  Bank  of  Commerce, 

Gilbert  Plains,  Man 
Bank  of  Montreal..  ..Glace  Bay,  N.S. 
Union  Bank  of  Halifax, 

Glace   Bay,   N.S 

Bank  of  Nova  Scotia 

Glace  Bay,  N.S 
Merchants  Bank  of  Canada, 

Gladstone,  Man 

Bank  of  Hamilton " 

Canadian    Bank    of    Commerce, 

Gleichen,  Alta 
Northern  Grown  Bank,  Glenboro,  Man. 
Union  Bank  of  Canada, 

Glenboro,  Man. 
Traders'   Bank   of   Canada, 

Glencoe,  0. 
Merchants'  Bank  of  Canada, 

Glencoe,  Ont 
Northern  Crown  Bank, 

Glen  Ewen,   Sask. 

Bank  of  Montreal,  . .    . .  Goderich,  O. 
Sterling  Bank  of  Canada, 

Goderich,  0. 
Imperial  Bank  of  Canada, 

Golden,    B.C 
Merchants  Bank  of  Canada 

Gore  Bay.  0 
Farmers'  Bank  of  Canada, 

Gormley,  Ont. 
Bank  of  Hamilton..  ..  Gorrie,  Ont 
Northern  Crown  Bank,  Govan,  Sask. 
Standard  Bank  of  Canada, 

Grafton,  Ont. 
Bank  of  Montreal, 

Grand  Falls,  N.B. 
Eastern  Townships  Bank, 

Grand   Forks,   B.C 
Royal  Bank  of  Canada  ....     " 
Bank  of  New   Brunswick, 

Grand  Manan,  N.B. 
Bank  of  Montreal..  . .  Grand'Mere,  Q. 
Eastern  Townships  Bank,  Granby,  Q. 

Bank   of   Ottawa " 

Banque  Nationale,  Grand  River,  Que. 
Traders'    Bank    of    Canada, 

Grand  Valley,  0 
Canadian  Bank  of  Commerce, 

Grandview,    Man. 
Merchants  Bank  of  Canada, 

Granton,  0. 
Canadian  Bank  of  Commerce, 

Granum,  Alta. 
Dominion  Bank  . .  .*.  Gravenhurst,  O. 
Bank  of   British   North   America, 

Greenwood,  B.C. 


Bank  of  Montreal. .   .. Greenwood,  B.C. 
Canadian  Bank  of  Commerce, 

Greenwood,  B.C. 
Dominion  Bank  ....  Grenl'ell,  Sask. 
Bank  of  Hamilton   ..    ..    Grimsby,  O 

Bank  of  Montreal Grimsby,  0. 

Merckants   Bank   of   Canada, 

Griswold.  Man. 
Bank  of  Montreal.  .  .  .  Guelph,  0. 
Canadian    Bank    of    Commerce, 

Guelph,  0. 

Dominion  Bank Guelph,  0- 

Metropolitan  Bank...   ...... Guelph,  0. 

Royal   Bank  of   Canada,    «juer.tm,  O. 
Traders'  Bank  of  Canada, 

Guelph,  0. 
Royal  Bank  of  Canada, 

Guysboro,  N.S. 
Bank  of  Hamilton ....  Hagersville,  0. 

Bank  of  Ottawa Haileybury,  0. 

Union  Bank  of  Canada,  Haileybury,  0. 
Royal  Bank  of  Canada, 

Haibrite,  Sask. 
Sterling  Bank  of  Canada, 

Haliburton,  Ont. 
Bank   of  British  North  America, 

Halifax,  N.S 
Bank  of  Montreal, 

North  End  Branch,  Halifax.- 
Bank  of  Montreal..    ..Halifax,  N.S. 

Bank  of  Nova  Scotia * 

Canadian  Bank  of  Commerce, 

Halifax,  N.S. 
Royal  Bank  of  Canada, 

Halifax,  N.S. 
Royal  Bank  of  Canada,  South  End, 

Halifax,    N.S. 
Union  Bank  of  Halifax,  Head  Office, 
Halifax.  N.S. 
Union  Bank   of   Halifax,    North     End 

Branch Halifax,  N.S. 

Bank  of  New  Brunswick, 

Halifax,  N.S. 
Bank   of   Britisk   Nortk   America, 

Hamilton,   0 
Bank  of  Br'tish  North  America,  West- 
inghouse  Ave..    ..Hamilton,    O. 
Bank  of  British  North  America, 

Victoria  ave.,  Hamilton.  0. 
Bank  of  Hamilton  Head  Office, 

Hamilton,   O- 

See   adrt.   p.   854   facing   "The   Bank 

Act." 

Bank  of  Hamilton,  East  End  Branch 

Hamilton,  O. 

Bank  of  Hamilton,  Barton  St.  Branch 

Hamilton,  0. 

Bank  of  Hamilton,  Deering  Br., 

Hamilton,  O. 
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Bank  of  Hamilton,  West   End, 

Hamilton,  Ont. 
Bank  of  Montreal .  .  .  Hamilton.  O. 
Bank  of  Montreal,  (Sherman  Ave.) 
Hamilton,  0. 
Bank  of  Nova  Scotia. . 
Canadian    Bank    of    Commerce, 

Hamilton,  0. 
Dominion  Bank  ..  ..Hamilton,  O. 
Imperial   Bank  of  Canada, 

Hamilton.  0. 
Merchants  Bank  ol  Canada, 

Hamilton,  0. 
Molsons  Bank  (James  St.) 

Hamilton,  0. 
Mdlsons  Bank  (Market  Branch), 

Hamilton,  0. 
Traders'   Bank   of   Canada, 

East  Hamilton,  0. 
Traders'   Bank    of   Canada, 

Hamilton,  0. 
United  Empire  Bank  of  Canada, 

Hamilton,     0. 
United  Empire  Bank,  Locke  St. 

Hamilton.  0. 
Bank  of  Hamilton..  Hamiota,  Man 
Union  Bank  of  Canada 

Hamiota  ,Man. 
Northern  Crowni  Bank,  Hanley,  Sask. 
Merchants  Bank  of  Canada, 

Hanover,  0 
Royal  Bank  of  Canada. .  .  .Hanover,  0. 
Bank    of    Nova    Scotia, 

Harbor  Grace,  Nfld 
Canadian  Bank  of  Commerce, 

Hardisty,  Alta. 
Bank  of  Nova  Scotia, 

Harrietsville,   O. 
Standard  Bank  of  Canada. .    . . 

Harriston.  0 
Traders'   Bank    of    Canada, 

Harriston,  Ont. 
Imperial  Bank  of  Canada,  Harrow,  0. 
Metropolitan  Bank, 

Harrowsmith,  Ont. 
Bank  of  Montreal..  ..Hartland,  N.B 
Union  Bank  of  Canada,  Hartney,  Man. 
Bank   of   Toronto . .    . .    . .  Hastings,  0. 

Union  Bank  of  Canada Hastings,  O. 

Bank  of  Toronto, .  .     .  .Havelock,    0. 
Bank  of  Ottawa..    .  .Hawkesbury,  0. 
Bank  of  British  North  America, 

Hedley,  B.C. 
Eastern  Townships  Bank, 

Hemmingford,   O. 

Molsons  Bank Hensall,  0. 

Traders'    Bank    of    Canada, 

Hepworth,  O. 


Dominion  Bank. ,   . .    .,    .  .Hespeler,  0. 
Merchants  Bank  of  Canada, 

Hespeler,  O 
Western  Bank  of  Canada, 

Hickson,  Ont. 

Molson's  Bank „  .Highgate,  O. 

Canadian  Bank  of  Commerce, 

High  River,  Alta. 
Northern  Crown  Bank, 

High   River,  Alta. 
Union  Bank  of  Canada, 

High  River,  Alta. 
Union  Bank  of  Canada, 

Hillsburg,  Ont.. 
Northern  Crown  Bank, 

Hintonburgh,   Ont. 
Union  Bank  of  Canada, 

Holland,    Man 

Bank  of  Montreal Holstein,  O. 

Eastern  Townships  Bank,  Howick,  Q. 

Bank  of  Montreal Hull,  .Q. 

Bank    of    Ottawa 

Hull,  Q. 
Bank  of  Ottawa,  Bridge  St.  . .  Hull,  Q. 
Banque  Provinciale  du  Canada, 

Hull,  Q< 
Canadian  Bank  of  Commerce, 

Humboldt,   Sask. 
Union  Bank  of  Canada, 

Humboldt,  Sask. 

Dominion  Bank Hunteville,  0. 

Eastern  Townships  Bank, 

Huntingdon,  Que. 
Banque  de   St.  Hyacinthe, 

Iberville,  Q 
Eastern  Townships  Bank,  Iberville,  Q. 
Home  Bank  of  Canada.  .Iluerton,  O. 
Bank  of  Montreal.  .Indian  Head,  Sask. 
Union  Bank  of  Canada, 

Indian  Head,  Sask. 
Imperial  Bank  of  Canada, 

Ingersoll,  0 
Royal   Bank   of   Canada, 

Ingersoll,  0. 
Merchants  Bank  of  Canada- 

Ingersoll,  O. 
Traders'    Bank    of    Canada, 

Ingersoll,  p. 
Northern  Crown  Bank,  Inwood,  Ont. 
Northern  Crown  Bank 

Inglewood,   Ont. 
Western  Bank  of  Canada, 

Innerkip,    Ont. 
Canadian  Bank  of  Commerce, 

Innisfail,  Alta. 
Union  Bank  of  Canada.  Innisfail,  Alta 
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Canadian    Bank    of    Commerce 

Innisfrae.  Alta. 

Quebec   Bank Inverness,    Que. 

Union    Bank    of    Halifax.. 

Inverness,  N.S. 
Northern  Crown  Bank,  Inwood.   Ont. 

Molsons   Bank Iroquois,  U. 

United  Empire  Bank  of  Canada, 

Islington,    O. 
Farmers    Bank    of    Canada, 

Janetville,    Ont. 

Bank  of  Hamilton Jarvis,  0 

Bank  of  Ottawa Jasper,   O 

Union  Bank  of  Canada..    ..Jasper,  O. 
Banque  Provinciale  du  Canada, 

Jeunne  Lorette,  Q. 
Banque    d'Hochelaga. .     . .Joliette,    Q. 

Banque    Nationale Joliette,    Q. 

Sterling  Bank  of  Canada, 

Jordon,  Ont. 
Bank  of  British  North  America, 

Kalso,  B.C. 

Bank  of  Hamilton Kamploops,  B.C. 

Canadian  Bank  of  Commerce, 

Kamloops,  B.C 
Imper'al  Bank  of  Canada, 

Kamloops,  B.C. 
Canadian  Bank  of  Commerce, 

Kamsack,  Sask. 
Sterling  Bank  of  Canada, 

Kearney,   Ont. 

Bank  of  Toronto Keene,  Ont. 

Bank   of  Ottawa..    ..    ..Keewatin.    O 

Bank  of  Montreal Kelowna,  B.C 

Royal  Bank  of  Canada, 

Kelowna,  B.  C. 
Bank  of  Ottawa..  ..  Kemptville,  0 
Union   Bank   of   Canada, 

Kemptville,  O. 
Royal  Bank  of  Canada, 

Kenilworth,  Ont. 

Bank  .of  Ottawa Kenmore,  Ont. 

Bank  of  Ottawa Kenora,  O. 

Imperial  Bank  of  Canada,  Kenora,  O. 
Traders'    Bank    of   Canada, 

Kenora,  0. 
Bank  of  New  Brunswick, 

Kensington,  P.E.I. 
Bank  of  Nova  Scotia.  .Kentville,  N.S. 
Union  Bank  of  Halifax,  Kentville,  N.S. 
Eastern  Townships  Bank, 

Keremeos,  B.C. 
Bank  of  Nova  Scotia.  Kentville,  N.S. 
Union  Bank  of  Halifax,  Kentville,  N.S. 
Bank  of  Hamilton,  Kenton,   Man. 

Farmers'  Bank  of  Canada, 

Kerwood,   Ont. 


Sterling  Bank  of  Canada, 

Kilalloe. 
Bank  of  Hamilton  . .  Killarney,  Man. 
Union  Bank  of  Canada, 

Killarney,  Man 
Union  Bank  of  Canada,..  .Kinburn,  0. 
Merchants  Bank  of  Canada, 

Kincardine,  0 
Traders'    Bank    of    Canada, 

Kincardine,  O- 

Bank  of  Montreal King  City,  0. 

Bank  of  British  North  America, 

Kingston,  0 
Bank    of    Montreal.  .     .  . 

Kingston,  0. 
Canadian    Bank    of    Commerce, 
Northern   Crown   Bank, 

Kingston,    O. 
Merchants  Bank  of  Canada, 

Kingston,  Ont. 
Standard    Bank    of    Canada, 

Kingston,  0. 

Molsons  Bank Kingsville,  O. 

Union  Bank  of  Canada,  Kingsville,  O. 
Farmers  Bank  of  Canada, 

Kinmount.  0. 
Sterling  Bank  of  Canada,  Kirkfield. 
Northern  Crown  Bank, 

Kleinburg,   Ont. 

Molsons  Bank Knowlton,  Q. 

Eastern  Townships  Bank, 

Knowlton,  Q. 
Banque    Provinciale   du    Canada, 

Lachine,  Que. 
Merchants'  Bank  of  Canada, 

Lachine.  Q 

Molson's  Bank Lachine.  Que. 

Bank  of  Ottawa Lachute,  Q. 

Eastern  Townships  Bank,  Lacolle,   Q. 
Merchants  Bank  of  Canada, 

Lacombe,  Alberta. 
Union  Bank  of  Canada,  Lacombe,  Alta. 
Royal   Bank  of  Canada, 

Ladner,  B.  C. 
Canadian  Bank  of  Commerce, 

Ladysmith,  B.C 
Traders'    Bank    of    Canada, 

Lakefield 
Bank  of  Montreal,  Lake  Megantic,  Q. 
Farmer's   Bank   of   Canada, 

Lakeside,  Q. 
Eastern   Townships   Bank, 

Lake   Megantic,    Q. 

Bank  of  Ottawa Lanark,  0 

Merchants'  Bank  of  Canada, 

Lancaster,  0. 
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Union  Bank  of  Canada, 

Langdon,  Alta. 
Canadian  Bank  of  Commerce, 

Langham,  Sask. 
Northern  Crown  Bank, 

Langham,  Sask. 
Bank  of  Toronto.  Langenburg,  Sask. 
Canadian  Bank  of  Commerce, 

Lanigan,  Sask. 
Union  Bank  of  Canada, 

Lanigan,  Sask. 
Merchants   Bank  of   Canada, 

Lansdowne,  Ont. 
Banque  d'Hochelaga,  Laprairie,  Que. 
Bank   of    Hamilton, 

La    Riviere,    Man. 
Banque  d'Hochelaga, 

L'Assomption,  Q. 
Banque  de  St.  Hyacinthe, 

L'Assomption,    Q. 
Canadian  Bank  of  Commerce, 

Lashburn,  Sask. 
Canadian  Bank  of  Commerce, 

Latchford,  Ont. 
Royal  Bank  of  Canada.  .Lauder,  Man. 
Union  Bank  of  Halifax, 

Laurencetown,   N.S 
Eastern  Townships  Bank, 

Lawrenceville,  0. 
Home  Bank  of  Canada, 

Lawrence  Station,  Ont. 
Merchants'  Bank  of  Canada, 

Leamington,  0 
Traders'   Bank   of    Canada, 

Leamington,  Ont. 
Union  Bank  of  Canada, 

Leamington,  Ont. 
Merchants  Bank  of  Canada, 

Leduc.  Alta. 
Sterling  Bank  of  Canada,  Lefroy,  Ont. 
Union  Bank  of  Canada 

Lemberg,  Sask. 
Eastern  Townships  Bank, 

Lennoxville.    Q. 

Bank   of  Ottawa Lenore,   Man. 

Banque  Provinciale  du  Canada, 

L'Epiphanie,   Q. 
Bank   of   Montreal.  .Lethbridge,    Alta. 
Molson's    Bank..     ..Lethbridge,    Alta. 
Union   Bank   of   Canada,    " 
Canadian  Bank  of  Commerce, 

Lethbridge,  Alta. 
Merchants'   Bank   of  Canada, 

Lethbridge4,   Alta. 
Bank   of   British   North   America, 

Levis,  Q. 
Bank  of  Montreal.  .  .  .  Levis,  Q. 
Banque  Nationale .  .  .  .  Levis,  Q. 
La  Caisse  d'Economie  de 


N.-D.  de  Quebec Levis,  Q 

Bank  of  Montreal Lindsay,  O. 

Canadian  Bank  of  Commerce, 

Lindsay,  Ont. 
Farmers'  Bank  of  Canada, 

Lindsay,  0. 

Dominion    Bank Lindsay,   O. 

Standard  Bank  of  Canada, 

Lindsay,  Ont. 

Dominion  Bank Linwood,  0. 

Traders'    Bank    of    Canada, 

Lion's  Head,  0. 
Royal  Bank  of  Canada,   Lipton,  Sask. 

Banque    Nationale L'Islet,    Q. 

Bank  of  Hamilton Listowel,  0. 

Imperial   Bank  of  Canada,        " 
Western   Bank  of  Canada, 

Little  Britain,  Ont. 
Merchants'   Bank  of   Canada, 

Little  Current,  0. 
Bank  of  Nova  Scotia,  Liverpool,  N.S 
Union  Bank  of  Halifax,  «• 

Canadian  Bank  of  Commerce, 

Lloydminster,   Sask. 
Northern  Crown  Bank, 

Lloydminster,  Sask. 
Union  Bank  of  Halifax   ..    .. 

Lockeport,   N.S. 
Bank  of  British  North  America, 

London,  Ont. 
Bank  of  British  North  America,  Ham- 
ilton Road London,  0. 

Bank     of     British     North     America, 
Market   Sq.    (Sub.    Branch), 

London,  O. 

Bank  of  Montreal London,  0. 

Bank  uf  Toronto " 

Bank    of  Toronto,    London    East, 

London,  0. 
Bank  of  Toronto,  London  North, 

London,  0. 
Bank  of  Nova  Scotia..  ..London,  O. 
Canadian  Bank  of  Commerce, 

London.    0 

Dominion  Bank " 

Imperial    Bank    of    Canada, 

London,  0. 
Merchants  Bank  of  Canada.  London,  0. 
Home    Bank    of    Canada.  .London,    O. 

Morons  Bank London,  0. 

Bank  of  Toronto..  ..London  East.  O 
Bank  of  Toronto  ..London  North,  0. 
Royal  Bank  of  Canada. 

Londonderry    N.S 
Bank  of  British  North  America. 

Longueuil,   Q. 
Sterling  Bank  of   Canada. 

L'Original,  Q. 
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Royal  Bank  of  Canada, 

Louisburg,  N.S. 
Sanque  d'Hochelaga,  Louiseville,  Q 
Merchants  Bank  of  Canada,  Lucan,  O. 
Standard  Bank  of  Canada,  " 

Bank  of  Hamilton   . .    . .  Lucknow  O. 

Molsons  Bank Lucknow,  O. 

Union  Bank  of  Canada, 

Lumsden,  Sask. 
Bank  of  Montreal.  .Lunenburg,  N.S. 
Royal  Bk  of  Canada,  Lunenburg,  N.S. 
Union  Bank  of  Halifax, 

Lunenburg,   N.    S. 

Home  Bank  ." Lyleton,  Sask. 

Union  Bank  of  Halifax,  .Mabou,    N.S. 
Merchants  Bank  of  Canada, 

Macgregor,  Man. 
Canadian  Bank  of  Commerce, 

Macleod,  Alta. 
Northern  Crown  Bank,  Macleod,  Alta. 
Union  Bank  of  Canada,  Macleod,  Alta. 
Northern  Crown  Bank,  Macoun,  Sask. 
Dominion    Bank..     ..     ..Madoc,    Ont. 

Eastern  Townships  Bank   . .  Magog,  Q. 

Bank  of  Montreal 

Magrath,  Alta. 
Bank  of  Montreal,  Mahone  Bay,  N.S. 
Bank  of  Toronto,  Maisonneuve,  Que. 
Molsons  Bank  ..  .  .Maisonneuve,  Q. 
Banque    d'Hochelaga, 

Maisonneuve,  Q. 
Royal  Bank  of  Canada,  Maitland,  N.S 
Northern  Crown  Bank, 

Mallorytown,  Ont. 
Bank  of  Hamilton  ..  Manitou,  Man. 
Union  Bank  of  Canada,  Manitou,  Man. 

Bank  of  Ottawa Maniwaki,  •* 

Northern  Crown  Bank,  Manor,  Sask. 
Union  Bank  of  Canada,  Manotick,  0. 
Easter  Townships  Bank, 

Mansonville.  Que. 
Standard  Bank  of  Canada,  Maple,  O. 
Sterling  Bank  of  Canada,  Maple,  O. 
Merchants  Bank  of  Canada, 

Maple  Creek,  Sask. 
Union  Bank  of  Canada, 

Maple  Creek,  Sask. 
Eastern   Townships    Bank, 

Marbleton,  Q. 
Eastern  Townships  Bank, 

Marieville,  Q. 
Merchants  Bank  of  Canada, 

Markdale,  O 
Metropolitan  Bank..  ..Markham,  O. 
Standard  Bank  of  Canada. 

Markham,   O 

Dominion  Bank Marmora,  O. 

Bank  of  Ottawa.  .  .Martintown,  O. 
Bank  of  Montreal  . .   Marysville,  N.B. 


Traders'    Bank    of    Canada, 

Massey,  O. 
Banque  Nationale. .  ..Matane,  Que. 
Bank   of  Hamilton,  Mather,    Man. 

Bank   of  Ottawa....    ..Mattawa,   Ont. 

Bank  of  Ottawa Maxville,   O 

Metropolitan   Bank, . .   Maynooth,  Ont. 
Merchants   Bank   of   Canada 

Meaford.  Ont. 

Molsons  Bank Meaford,   O. 

Bank  of  Montreal,  Medicine  Hat,  Alta. 
Canadian  Bank  of  Commerce, 

Medicine    Hat,    Alta. 
Merchants  Bank  of  Canada, 

Medicine  Hat.   Alta. 
Union  Bank  of  Canada, 

Medicine  Hat.  Alta. 
Bank  of  Montreal.  ..Megantic,  Que. 
Home  Bank  of  Canada,  Melbourne,  O 
Union  Bank  of  Canada,  Melbourne,  O 
Northern  Crown  Ban..Melita,  Mali. 
Union  Bank  of  Canada,  Melita,  Man. 
Bank  of  Hamilton. ..  .Melfort,  Sask. 
Canadian  Bank  of  Commerce, 

Melfort,  Sask. 
Canadian  Bank  of  Commerce, 

Melville.    O. 

Merchants'  Bank  of  Canada, 

Melville,    O. 

Molsons  Bank Merlin  O. 

Union  Bank  of  Canada, 

MeTrickville,  O. 
Union  Bank  of  Canada.  .Metcalfe.  O. 
Bank  of  Hamilton  ..  ..Miami.  Man 
Imperial  Bank  of  Canada,  Michel,  0. 
Canadian  Bank  of  Commerce, 

Middleton,  N.S. 
Union  Bank  of  Halifax. 

Middleton,  N.S. 
Bank  of  British  North  America, 

Midland.    O 

Bank  of  Hamilton Midland.  O 

Western    Bank    of    Canada,       " 

Midland.  0. 
Eastern  Townships  Bank,  Midway,  B.C.. 
Merchants  Bank  of  Canada. 

Mildmay,.  0, 
Farmers'  Bank  of  Canada. 

Bank  of  Montreal Millbrook,  0. 

Bank  of  Toronto Millbrook,  O 

Sterling  Bank  of  Canada. 

Mille  Roches,  0. 

Bank  of  Hamilton Milton,  0. 

Farmers  Bank  of  Canada. .  .Milton,  0. 

Metropolitfin  Bank ■  " 

Bank   of  Hamilton,  Milverton,  .0. 

Metropolitan    Bank..     ..Milverton..   0. 
Northern  Crown   Bank . .  Miniota,  Man. 
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Bank  of  Hamilton  ..Minnedosa,  Man 
Union  Bank  of  Canada, 

Minnedosa,  Man 

Union  Bank  of  Canada Minto,  Man. 

Canadian  Bank  of  Commerce, 

Mission  City,  B.C. 

Bank  of  Hamilton Mitchell,  U 

Merchants  Bank  of  Canada, 

Mitchell,   0. 
Canadian  Bank  of  Commerce, 

Monarch,  Alta. 
Bank  of  Montreal.  .  .Moncton,  N.B. 
Bank  of  New  Brunswick, 

Moncton,  N.  B. 

Bank  of  Nova  Scotia 

Moncton,    N.   B. 
Royal  Bank  of  Canada,  Moncton,  N.B. 

Sterling  Bank Monkton,  Ont. 

Canadian  Bank  of  Commerce, 

Montague,    P.E.I 
Banque  Nationale..   ..Montmagny,   Q. 

Quebec   Bank Montmagny,    Que. 

Bank    of    British    North    America, 

Head  Office,  Montreal. 
Bank    of    British    North   America, 

365    St.    Catherine   W. 
Bank   of    Montreal, 

Head   Office Montreal,  Que. 

See  adv.  p.    5. 
Bank  of   Montreal,  West  End  Br., 

430    St.    Catherine    W., 
Bank  of  Montreal,  261  Peel 
Bank  of   Montreal, 

Branch, 
Bank  of  Montreal,  924  Notre 

Dame  W.,   Seigneurs   St.  Br. 
Bank    of   Montreal  934  St.  Cath 

erine  E.,  Papineau  Ave..    .. 
Bank  of  Montreal.  604  Welling- 
ton  Point   St.   Charles   Br. 
Bank  of   Montreal, 

St.  Henri  Ward 
Bank  of  Montreal,  Westmount  Branch, 

299  Green  Av 

Bank    of    Nova    Scotia.  . 

Bank  of  Ottawa " 

Bank    of    Toronto, 

262  St.  James 

Bank      of      Toronto,  121   St. 

Etienne,    Pt.   St.    Charles.. 

Bank     of    Toronto,     777     St 

Catherine  West. '* 

Bank   of     Toronto,    Board   of 

Trade " 

Banque    d'Hochelaga, 

Head  Office 

Banque    d'Hochelaga, 
711   St.    Catherine   East    ....       " 


Banque  d'Hochelaga,* 

1671  St.   Catherine  East..    Montreal 

Banque    d'Hochelaga,  1835 
Notre  Dame   West    . .    . . 

Banque    d'Hochelaga,   (Mile   End    Br.) 

Banque    d'Hochelaga, 

272     St.     Catherine     E.,    Br. 

Banque  d'Hochelaga, 
629    Notre    Dame    W.    Br.      •• 

Banqne    d'Hochelaga, 
1950  St.  James,  St.  Henri 
Ward    Br 

Banque  d'Hochelaga,  210  Cen- 
tre Point  St  Charles 

Banque    d'Hochelaga, 
Mount    Royal    Av.,      cor. 
St.  Denis 

Banque   Nationale,     cor.  St. 
James     and     Place     d'Armes 
hill " 

Banque    Frovinciale    du    Canada, 
Head  Office " 

Banque  Provinciale  du  Cana- 
da,  rue  Beaubien 

Banque  Provinciale  du  Canada 
849  Notre  Dame  West..    .. 

Banque    Provinciale   du  Canada, 
1333  Notre    Dame   West 

Banque  Provinciale  du  Canada 
316  Rachel 

Banque   Provinciale   du   Cana- 
da, 103  Roy 

Banque   Provinciale   du   Cana- 
da,   Eastern   Abattoirs,   742 
Ontario  East 

Canadian    Bank    of    Commerce, 

Montreal 

Set    adrl.    p.    .'/. 
Canadian  Bank  of   Commerce, 

(Delorimier  Br.) " 

Canadian    Bank    of    Commerce, 

Montreal 

460    St.    Catherine   West 
City  and;  District  Savings  Bank 

Head  Office  176  St.  James..     " 
City  and  District  Savings  Bank 

504  St.  Catherine  St.  East..     " 
City  and  District  Savings  Bank 

381   St.    Catherine   St.   West    " 
City  and  District  Savings  Bank 

1398  Notre  Dame  Street  East    " 
City  and  District   Savings  Bank, 

750  Notre  Dame  Street  West 

Branch Montreal 

City  and  District  Savings  Bank 

Point  St.  Charles  Branch  cor. 

Centre,    Oonde     and    Grand 

Trunk  Streets " 
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City  and  District  Savings  Bank, 

946  St.  Denis Montreal 

City  and  District  Savings  Bank 
cor    Ontario    and     Maison- 

neuve ** 

City  and  District   Savings  Bank, 

962  St.  Lawrence Montreal 

City  and  District  Savings  Bank 

2010  St.  James ..    ..       " 

City  and  District  Savings  Bank 

1505  St.  James 

Dominion    Bank.  ...  '< 

Dominion    Bank, 

Bleury  St.       «* 
Eastern    Townships    Bank, 

183   St.  James   St 

Eastern    Townships    Bank, 
St.   Catherine  East   Branch 
Eastern   Townships  Bank, 

St.  Catherine   St.   West  Br. 
Imperial   Bank   of   Canada, 
St.  James,  cor.  McGill..    .. 
Merchants'    Bank    of    Canada, 

Montreal  Br 

Merchants'    Bank    of    Canada, 

Head  Office.  See  culvt.  p.  3..       " 
Merchants'.  Bank    of    Canada, 

320  St.   Catherine  St.    West 
Merchants  Bank  of  Canada, 

1255  St.  Catherine  St.  E... 
Merchants'  Bank  of  Canada, 

1330  St.    Lawrence    Blvd.,         " 
Molsons    Bank, 

Head  Office.   Xce  advt.   p.  2..     " 
Molsons  Bank,   St.   James   St. 
Molsons   Bank, 

Maisonneuve  Br.,        " 
Molsons   Bank, 

525  St.  Cath- 
erine St.  West " 

Molsons    Bank,      4073      Notre 

Dame,  St.  Henri  Ward  Br.        " 
Molson's  Bank,   Market  and. 
Harbour  Br.,   212  St.  Paul. 
Qnebec   Bank, 

Place  d'Armes 
Qnebec  Bank  , 

St.  Henri  Ward     " 
Qnebec    Bank, 

560  St-   Catherine   St.    East.     " 
Royal  Bank  of  Canada, 
Head  Office,  St.  James  St.     See  advt. 
p.  s.3Jt  05pp.  The  Bank  Act 
Royal  Bank   of   Canada, 

Main  Office, 
Royal   Bank   of    Canada, 

Notre   Dame  West   Branch        " 


Royal   Bank   of   Canada,       Montreal 

St. 

Catherine    West    Branch..         '* 
Royal   Bank  of  Canada  West 

End  Branch " 

Royal  Bank  of  Canada,  St. 

Paul   St 

Royal  Bank  of  Canada  Mont- 

treal   Annex " 

Sterling  Bank  of  Canada,  '• 

Union   Bank  of    Canada,  '» 

Union  Bank  of  Canada, 

Daihousie  Station  Montreal 
Bank  of  Hamilton,  Moorefield,  Ont. 
Bank  of  Ottawa..  ..Moose  Creek,  O. 
Royal    Bank    of    Canada, 

Moose  Jaw,  Sask. 
Northern  Crown  Bank, 

Moose  Jaw,  Sask. 
Union  Bank  of  Canada, 

Moose  Jaw,  Sask. 

Bank  of  Hamilton " 

Canadian   Bank   of    Commerce, 

Moose  Jaw,  Sask. 
Canadian   Bank   of   Commerce, 

Moosomin,  Sask. 
Union  Bank  of  Canada, 

Moosomin,  Sask. 
Bank  of  Hamilton..  ..Morden,  Man. 
Union  Bank  of  Canada,  Morden,  Man. 
Merchants  Bank  of  Canada, 

. .  Morris  Man 

Molsons  Bank Morrisburg,  O. 

Bank  of  Ottawa  . .  . .  Morrisburg,  O. 
Bank  of  Hamilton,  Mortlack,  Sask. 
Sterling  Bank   of   Canada, 

Mountain,   Ont. 
Farmers'  Bank  of  Canada, 

Mountain  Grove,  0. 
Dominion  Bank..  ..Mount  Albert,  O. 
Union   Bank   of    Canada, 

Mount  Brydges,  O. 
Bank  of  Montreal..  ..Mt.  Forest,  O. 
Traders'    Bank    of    Canada, 

Mount  Forest,  O. 
Banque  Nationale  ..  Murray  Bay,  Q. 
Canadian  Bank  of  Commerce, 

Nanaimo,    PC 
Royal  Bank  of  Canada..    ..     " 
Bank   of   Hamilton . .    . .  Nanton,   Alta. 
Oanadion  Bank  of  Commerce 

Nanton,  Alta 
Northern  Crown  Bank,  Napanee,  Ont. 

Dominion   Bank 

Napanee,  O. 
Merchants    Bank    of    Canada, 

Napanee,  O. 
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Canadian    Bank    of    Commerce, 

Neepawa,  Man. 
Merchants  Bank  of  Canada, 

Napinka,  Man. 
Merchants  Bank  of  Canada, 

Neepawa,  Man 
Union  Bank  of  Canada 
Canadian  Bank  of  Commerce, 

Neison,  B.C 

Bank  of  Montreal Nelson,  B.C. 

Imperial   Bank   of   Canada. 

Royal  Bank  of  Canada Nelson,  B.C. 

Farmers  Bank  of  Canada, 

Nestletorn  0. 
Bank  of  Hamilton,  Neustadt,  Ont. 
Union  Bank  of  Canada. .  .Newboro,  0. 
Banque    Nationale, 

New  Carlisle,  Que. 
Bank  cf  Nova  Scotia,  Newcastle,  N.B. 
Royal   Bank    of    Canada,  " 

Standard   Bank   of   Canada, 

Newcastle,  0. 
Traders'  Bank  of  Canada, 

Newcastle,  0 
Bank  of  Montreal.  .New  Denver,  B.C. 
Dominion  Bank . .  . .  New  Dundee,  0. 
Bank   of   Nova   Scotia, 

New  Glasgow,  N.S 
Canadian  Bank  of  Commerce, 

New  Glasgow,  N.S. 
Union  Bank  of  Halifax, 

New  Glasgow,  N.S. 
Bank  of  Hamilton,  New  Hamburg,  O. 
Western  Bank  of  Canada, 

New  Hamburg 
Sterling  Bank  of  Canada, 

Newington,  0. 
union   Bank   of   Canada, 

New  Liskeard,  0 
Imperial  Bank  of  Canada, 

New  Liskeard,  Ont. 
Bank  of  Toronto .  .  Newmarket,  0. 
Bank  o<f  Montreal . .  . .  Newmarket,  0. 
Bank   of   Nova   Scotia. 

New   Richmond,    Que. 

Farmers'  Bank Newton,  Ont. 

Standard  Bank  of  Canada, 

Newtonville,  0. 
Farmers'  Bank . .  New  Toronto,  Ont. 
Bank  of  Montreal, 

New   Westminster,  B.C. 
Canadian  Bank  of  Commerce, 

New  Westminster,  B.C. 
Northern  Crown  Bank, 

New  Westminster,  B.C. 
Royal  Bank  of  Canada, 

New  Westminster,  B.C. 
Bank  of  Hamilton,  Niagara  Falls,  O. 
Imperial    Bank    of    Canada, 

Niagara  Falls,  O. 


Royal   Bank   of   Canada, 

Niagara  Falls,  0. 
Imperial  Bank  of  Canada, 

Niagara  Falls,   (Upper  Bridge)  0. 
Royal   Bank   of    Canada, 

Niagara  Falls  Centre,  0. 
Bank  of  Hamilton, 

Niagara  Falls  South,  0. 
Bank  of  Montreal,  ..  ..Nicola,  B.C. 
lia  Banque  Nationale  ..Nicolet,  Q 
Union  Bank  of  Canada,  Ninga  Man. 
Northern  Crown  Bank  Nokomis,  Sask. 
Canadian  Bank  of  Commerce, 

Nokomis,   Sask. 
Metropolitan  Bank, 

North   Augusta,  0 
Bank  of  British  North  America, 

North  Battleford,  Sask. 
Canadian  Bank  of  Commerce, 

North  Battleford,  Sask. 
Imperial   Bank  of   Canada, 

North  Battleford,  Sask. 

Bank  of  Ottawa North  Bay,  O 

Imperial    Bank    of    Canada,     •' 
Traders'    Bank    of    Canada, 

North  Bay,  0. 
Union  Bank  of  Canada, 

North  Gower,  0. 
Eastern  Townships  Bank, 

North  Hatley,  Q. 
Bank  of  Nova  Scotia, 

North  Sydney,  C.B. 
Union  Bank  of  Halifax, 

North  Sydney,  N.S. 
Bank  of  British  North  America, 

North  Vancouver,  B.C. 
Farmers    Bank    of    Canada, 

Norval,  0. 
Molsons  Bank,  North  Williamsburg,  0. 

Molsons  Bank Norwich,   0. 

Traders'    Bank    of    Canada, 

Norwich,  O- 
Union  Bank  of  Canada,  Norwood,  0. 
Merchants  Bank  of  Canada, 

Oak  Lake,  Man 
Bank  of  Montreal..    ..Oakville,   Man. 

Bank   of   Toronto Oakville,   0 

Merchants  Bank  of  Canada, 

Oakville,  0 
bank  of  British  North  America 

Oak  River,  Man. 
Bank  of  Toronto,  ..Oil  Springs,  0. 
Merchants'  Bank  of  Canada, 

Okotoks,  Alta. 
Union  Bank  of  Canada, 

Okotoks,  Alta. 
Northern  Crown  Bank..  ..Odessa,  0, 
Merchants  Bank  of  Canada, 

Olds,   Alta. 
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Bank    of    New    Brunswick, 

O'Leary,  P.E.I. 

Bank  of  Toronto Omemee,   0 

Bank  of  Hamilton.,    . .  Orangeville,  0. 
Canadian    Bank    of    Commerce, 

Orangeville,  0. 
Sterling  Bank  of  Canada, 

Orangeville,  O. 

Dominion    Bank ,  Orillia,  0. 

Merchants  Bank,'  of  Canada, 

Orillia,  O. 
Traders'  Bank   of   Canada, 

Eastern  Townships  Bank, 

Ormstown,  Q 
Standard  Bank  of  Canada  ..Orono,  O 
Union  Bank  of  Canada, 

Osgoode,  Station,   O. 

Dominion  Bank Oshawa,  0 

Royal  Bank  of  Canada, 

Oshawa,  Ont. 
western    Bank   of   Canada, 

Head   Office,   Oshawa 
Stirling  Bank  of  Canada, 

Osnabruck  Centre,Ont. 
Bank  of  British  North  Amer- 
ica  Ottawa.  O 

Bank   of    Montreal 

Bank  of  Montreal,   Sub  br. 
Bank   of    Nova    Scotia.  . 
Bank    of    Ottawa, 

Head  Office " 

Bank   of   Ottawa, 

Bank   St.    Branch *' 

Bank   of    Ottawa, 

Rideau  St.  Branch " 

Bank  of  Ottawa,  Somerset  st    " 
Bank  of  Ottawa   ..   Lloyd  St.,  Ottawa 
Bank    of    Ottawa,    Bank    St. 

and   Gladstone   av ** 

Bank  of  Ottawa,    Bank   St. 

and  4th  Av 

Banque   Nationale " 

Canadian    Bank    of    Commerce, 

Ottawa,  0. 
Canadian    Bank    of    Commerce, 

Bank  St Ottawa 

Northern  Crown  Bank, 

Rideau  Street. .    . .  Ottawa,    O. 

Northern  Crown  Bank,        Sparks  st 

Dominion   Bank 

Imperial    Bank    of    Canada, 

Ottawa,  0. 
Imperial   Bank  of    Canada 

Bank   St ..     " 

Merchants    Bank   of    Canada, 

Ottawa,    0. 

Molsons    Bank        

Quebec    Bank " 


Royal  Bank  of  Canada Ottawa 

Royal      Bank      of      Canada, 

Bank   St " 

Royal   Bank   of   Canada, 

Market  Branch " 

Traders   Bank   of   Canada. 
Union  Bank  of   Canada, 
Standard  Bank   of   Canada, 

Standard     Bank    of    Canada 

Dalhousie  St 

Union   Bank   of    Canada, 

(Market   Branch) . .    . .     . .     . .     " 

Traders*    Bank    of    Canada, 

Otterville,  0. 
Canadian  Bank  of  Commerce, 

Outlook,  Sask. 
Union  Bank  of  Canada,  Outlook,  Sask. 
Bank  of  Hamilton,  Owen  Sound,  0. 
Merchants  Bank  of  Canada, 

Owen  Sound,  0 

Molsons  Bank Owen  Sound,0. 

Traders'    Bank    of    Canada, 

Owen  Sound,  O. 
Union  Bank  of  Canada,  Oxbow,  Sask. 
Merchants  Bank  of  Canada, 

Oxbow,  Sask. 
Bank  of  Nova  Scotia..  ..Oxford,  N.S. 
Traders'    Bank    of    Canada, 

Paisley,  0. 
Western  Bank  of  Canada,  Paisley,  0. 
Union  Bank  of  Canada,  Pakenham,  0. 
Bank  of  Hamilton,  Palmerston,  0 
Sterling   Bank   of   Canada, 

Palmerston,  Ont. 
Farmers'  Bank  of  Canada,  Parham,  0. 

Bank   of   Montreal Paris,  0. 

Canadian  Bank  of  Commerce,  Paris,    0 
Merchants'    Bank    of    Canada, 

Parkdale.  0 
Metropolitan  Bank,  . .  Parkdale,  0. 
Sterling    Bank    of    Canada, 

Parkdale,  O. 
Canadian  Bank  of  Commerce, 

Park  Hill,  0 
Standard  Bank  of  Canada, 

Park  Hill,  O. 
Bank  of  Nova  Scotia,  Parrsboro,  N.S. 
Canadian  Bank  of  Commerce, 

Parrsboro,  N.S. 
Union   Bank   of   Halifax, 
Bank  of  Ottawa..    ..Parry  Sound,   0 
Bank  of  Toronto..   ..Parry  Sound,  O. 
Canadian    Bank    of    Commerce, 

Parry  Sound,  O. 
Bank  of  Nova  Scotia,  Paspebiac,  Q. 
Western  Bank  of  Canada, 

Pefferlaw.  0. 


BANKS  AND  THEIR  AGENCIES. 


Bank   of   Ottawa    ..     ..Pembroke,    0. 

Quebec  Bank..    .      

Royal   Bank    of    Canada, 
Western   Bank   of    Canada, 

Penetanguishene,  (J 
Union  Bank  of  Canada,  Pense,  Sask. 
Canadian  Bank  of  Commerce, 

Penticton,  B-C 
Union   Bank   of    Canada, 

Perdue,  Sask. 
Bank  of  Montreal.  .  .  Perth,  0. 
Merchants  Bank  of  Canada. 

Perth,  0. 

Bank  of  Ottawa .  .Perth,  0. 

Bank   of   Ottawa,..    Peterborough,   0. 
Bank  of  Ottawa  (South  Br.), 

Peterborough,  0 
Bank    of    Nova    Scotia   Peterboro',    O. 

Bank  of  Toronto Peterboro,  0. 

Bank  of  Montreal .  .  Peterboro,  0. 
Dominion  Bank,  Peterborough,  Out. 
Royal  Bank  of  Canada, 

Peterborough,  Ont. 
Canadian  Bank  of  Commerce, 

Peterborough   O. 

Bank  of  Toronto Petrolia,  O. 

Metropolitan   Bank " 

Eastern  Townships  Bank, 

Philipsburg,  Que. 
Farmers'  Bank  of  Canada, 

Philipsville,  0. 
Eastern  Townships  Bank, 

Phoenix,  B'.C 
Western  Bank  of  Canada, 

Pickering,    0 

Bank  of  Montreal Picton,  0. 

Metropolitan    Bank..     .... 

Standard   Bank  of  Canada. 
United   Empire   Bank   of  Canada, 

Picton,  Ont. 
Bank  of  Nova  Scotia. .  .Pictou,  N.S 
Royal  Bank  of  Canada,  Pictou,  N.S. 
Banque  Provinciale  du  Canada, 

Pierreville,  Q. 
Northern  Crown  Bank,  Pierson,  Man. 
Bank  of  Hamilton,  Pilot  Mound,  Man 
Bank  of  Toronto,  Pilot  Mound,  Man. 
Canadian  Bank  of  Commerce, 

Pincher  Creek,  Alta. 
Union  Bank  of  Canada, 

Pincher  'Creek,  Alta. 
Northern  Crown  Bank. 

Pipestone.   Man. 
Union  Bank  of  Canada, 

Plantagenet,    O. 
Western   Bank  of  Canada, 

Plattsville,    0 
Banque  Nationale..    ..Plessisville,    Q. 


Royal  Bank  of  Canada, 

Plumas,    Man. 
Canadian  Bank  of  Commerce, 

Ponoka,  Alta. 
Farmers    Bank    of   Canada, 

Pontypool,  0. 
Canadian    Bank    of    Commerce, 

Port   Arthur,    O. 

Moisons    Bank 

Port  Arthur,  0. 
Bank  of  Montreal,  Port  Arthur,  0. 
Imperial   Bank   of   Canada, 

Port  Arthur,  0. 
Sterling  Bank  of  Canada, 

Port  Burwell,  0. 
Imperial  Bank  of  Canada, 

Pt.  Colborne,  0 
Sterling  Bank  of  Canada, 

Port  Credit,  O. 
Sterling  Bank  of  Canada, 

Port  Dalhousie,  0. 
Northern   Crown   Bank, 

Pt.  Dover,  0. 
Bank  of  Hamilton..  ..  Port  Elgin,  0. 
Metropolitan  Bank..  ..Port  Elgin,  0. 
Bank  of  Nova  Scotia,  Port  Elgin,  N.B. 
Royal   Bank  of  Canada, 

Port  Essington,  B.C. 
Royal  Bank  of  Canada, 

Port  Hawkesbury,  N.S. 
Bank  of  Hamilton,  Port  Hammond,  B.C 
Bank  of  Montreal,  Port  Hood,  N.S. 
Traders'    Bank    of    Canada, 

Port  Hope,  Ont. 
Bank  of  Montreal,  Port  Hope,  0. 
Bank  of  Toronto  . .  .  .Port  Hope,  0. 
Union  Bank  of  Canada,  Portland,  0. 
Royal  Bank  of  Canada, 

Port  Moody..  B.C. 
Canadian  Bank  of  Commerce, 

Port  Perry,  O. 
Western  Bank  of  Canada, 

Port  Perry,  0 
Bank  of  Hamilton..  ..Port  Rowan,  0 
Sterling  Bank  of  Canada, 

Port  Stanley,  0. 
:    Bank  of  Montreal, 

Portage  La  Prairie,  Man. 
j    Bank  of  Ottawa, 

Portage  la  Prairie,  Man 
Bank  of  Toronto, 

Portage  La  Prairie,  Man. 
Canadian  Bank  of  Commerce, 

Portage   la   Prairie,   Man. 
Imperial  Bank  of  Canada, 

Portage   la   Prairie,   Man. 
Merchants'  Bank  of  Canada, 

Portage  la  Prairie,  Man 


BANKS  AND  THEIR  AGENCIES. 


Farmers   Bank    of   Canada, 

Shannonville,  0. 
Farmers'  Bank  of  Canada, 

Sharbot  Lake,  0. 
Quebec  Bank.  Shawinigan  Falls,  Que. 
Banque  Nationale,  Shawinigan  Fall,  Q. 
Merchants  Bank  of  Canada, 

Shawville,  Q 

Bank  of  Montreal Shediac,  N.B. 

Sterling  Bank  of  Canada, 

Shedden,    0. 

Northern  Crown  Bank,  Sheho,  Sask. 
Bank  of  Toronto..  .Shelburne,  N.S. 
Canadian  Bank  of  Commerce, 

Shelburne,  N.S. 
Union  Bank  of  Canada,  Shelburne,  O 
Bank  of  Montreal  .  .  Sherbrooke,  Q. 
Banque   d'Hochelaga, 

Sherbrooke,  Q. 
Banque    Nationale, 

Sherbrooke,  Q. 
Eastern    Townships    Bank, 

Head  Office  Sherbrooke,    Q. 

Eastern  Townships  Bank, 

Br.   Office-  Wellington  St " 

Merchants   Bank   of   Canada.. 
Union  Bank  of   Halifax, 

Sherbrooke,  N.S. 
Union  Bank  of  Canada, 

Shoal  Lake,  Man 
Royal      Bank       of      Canada, 

Shubenacadie,  N.S. 

Bank   of   Hamilton 

Simcoe,  0. 
Canadian    Bank    of    Commerce, 

Simcoe,  O 

Molsons  Bank Simcoe,  0. 

Union  Bank  of  Canada, 

Sintaluta,   Sask. 

Molsons  Bank Smith's  Falls,  0. 

Bank  of  Ottawa " 

Union  Bank  of  Canada  Smith's  Falls,  0 
Union  Bank  of  Canada  Smithville,  O. 
Sterling  Bank  of  Canada.  .Sombra,  0. 
Northern  Crown   Bank, 

Somerset,   Man. 
Bank  of  Hamilton   . .  Snowflake, ,  Man. 

Banque  d'Hochelaga Sorel,  Q. 

Molsons  Bank Sorel,  Q. 

Merchants  Bank  of  Canada, 

Souris,  Man  i 
Union   Bank  of  Canada,   Souris,   Man. 
Canadian   Bank   of  Commerce, 

Souris.   P.B.I,  j 
Farmers*  Bank  of  Canada 

Southampton,   Ont. 
Bank   of   Hamilton,    Southampton,   0 


Royal  Bank  of  Canada, 

South  River,  0. 
Sterling  Bank  of  Canada  ..  ..Sparta 
Northern  Crown  Bank,  Sperling,  Man. 
Farmers'  Bank  of  Canada, 

Spring  Brook,  0. 
Traders'    Bank    of    Canada, 

Springfield,  0. 
Bank  of  Nova  Scotia,  Springhill,  N.S. 
Union    Bank  of   Halifax, 

Springhill,  N.S. 
Canadian  Bank  of  Commerce, 

Springhill,  N.S. 
Merchants'  Bank  of  Canada, 

Ste  Agathe  des  Monts,  Que. 
Banque    Nationele, 

St.  Anne  de  la  Pocatiere. 

Banque  Nationale St.  Aime,  Q. 

Bank  of  Hamilton,       St.  Albert,  Alta. 
Banque  Provinciale  du  Canada, 

St.  Anseime,  O 

Bank  of  Nova  Scotia 

St.  Andrews,  N.B. 
Bank  of  Ottawa,      St   Andrews,  Que. 
Eastern  Townships  Bank, 

St.  Armand,  Que. 
Banque    d'Hochelaga, 

St.  Boniface..   Man 
Northern  Crown  Bank, 

St.    Boniface,    Man. 

Banque    Nationale St.    Casimir,    Q. 

Bank  of  Nova  Scotia, 

St.  Catharines,  Ont. 
Bank  of  Toronto,  Sit.  Catharines,  O. 
Canadian    Bank    of  Commerce 

St   Catharines,    O 
Imperial   Bank   of   Canada, 

St.   Catharines,   O. 
Sterling  Bank  of  Canada,  M 

St.  Jovi'te,  Q. 
Traders'    Bank    of    Canada, 

St.  Catharines,  O. 
Banque  de  St.  Hyacinthe, 

St.  C^saire.  Q 

Molsons  Bank St.  Cesaire,  Q. 

Banque  Nationale, 

St.    Charles     (Bellechasse)    Q. 
Eastern  Townships  Bank, 

St.  Chrysostome,  Q. 
Western   Bank  of  Canada. 

St.  Clements,  0. 
Banque  Provinciale,       St.    Croix,    Q. 
Ranque   Provinciale   du   Canada, 

St  Denis  River,  Richelieu. 
Banque  Nationale, 

St.   Evariste   Station,   Que. 
Banque  Provinciale  du  Canada, 

St.  Eustache,  Q. 


BANKS  AND  THEIR  AGENCIES. 


Eastern   Townships   Bank, 

St.  Felix   de  Valois,   Q. 
Eastern  Townships  Bank, 

St.  Ferdinand  d'Halifiax,  Q. 
Molsons  Bank,  St.  Flavie  Station,  Q. 
Banque  Provinciale  du  Canada, 

St.  Flavien,  Q. 
Banque  Nationale, 

St.  Francois  du  Lac,  Q 
Eastern  Townships  Bank, 

St.  Gabriel  de  Brandon,  Q 
Merchants'  Bank  of  Canada, 

St.   George,  O 
Eastern  Townships  Bank, 

St.  George,  Beauce,  Q. 
Quebec  Bank,   St.   George    Beauce,   Q. 

Bank  of  Nova  Scotia 

St.   George,  N.B. 
Banque  Provinciale  du  Canada, 

St.  Gertrude,  Que. 
Banque  Provinciale  du  Canada, 

St.  Guillaume  d'Upton,  Q 
Eastern    Townships    Bank, 

St.  Hyacinthe,  Q 
Banque  de  St.  Hyacinthe, 

St.   Hyacinthe,   Q. 
Banque    d'Hochelaga, 

St.   Hyacinthe,   Q. 
Banque    Nationale, 

St.   Hyacinthe,   Q. 
Bank  of  Nova  Scotia,  St.  Jacobs,  Ont. 
Banque  d'Hochelaga  St.  Jacques  Co. 

Montcalm.  Q. 
Banque    Provinciale, 

St-    Jean,    Port   Joli,    Q. 
Merchants  Bank  of  Canada, 

St.  Jerome,  Q 
Banque  d'Hochelaga..   ..St.  Jerome,  Q. 

Bank  of  British  North  America, 

Union  St..  St.  John,  N.B. 
Bank  of  British  North  America, 

St.  John,  N.B. 
Bank  of  Montreal . .  . .   . .  St.  John,  N.B. 

Bank   of   Now   Brunswick, 

Head  Office St  John,  N.B. 

Bank  of  New  Brunswick, 
North  End  Branch..    ....     " 

Bank  of  New  Brunswick,  West 

End " 

Bank   of   Nova  Scotia, 
Bank  of  Nova  Scotia, 

Charlotte  St 

Bank    of    New    Brunswick, 

North    End    Br 

Bank  of  New  Brunswick, 

Market  Br..  St.  John.- N.B. 
Canadian    Bank    of    Commerce, 

St.  John,   N.B. 


Royal  Bank  of   Canada, 

St.  John,  N.B. 
Royal  Bank   of   Canada, 

North  End, 
Union  Bank  of  Halifax,  St.  John,  N.B. 
Bank  of  Montreal,     St.  John's,  Nrld. 
Bank  of  Nova  Scotia..  •• 

Newfoundland  Savings  Bank, 

St.   John's,   Nfld. 
Royal  Bank  of  Canada,  " 

Banque  de  St.  Jean,  Head  Office, 

St.  Johns,  Q 

Banque  Nationale St.  Johns,  Q. 

Eastern  Townships  Bank,  St.  Johns,  Q. 
Merchants  Bank   of  Canada, 

St.  Johns,  Q 
Eastern  Townships  Bank, 

St.   Joseph,   Beauce,   Q 
Merchants  Bank  of  Canada, 
Bank  of  Toronto. ...   St.  Lambert.  Q. 
Banque   Nationale, 

Ste.  Marie  de  la  Beauce,  Q 

Bank  of  Montreal St.  Mary's,  0. 

Bank  of  Nova  Scotia.. St.  Mary's  N.B. 
Traders'    Bank   of    Canada, 

St.  Mary's,  N.B. 

Molsons  Bank St.  Ours,  Que. 

Banque  National,..    ..St.   Pascal,  Que. 
Banque  Provinciale  du  Canada, 

St  Pascal.  Que. 
Royal    Bank    of    Canada, 

St.  Paul,  Que. 
Union   Bank   of  Halifax, 

St.  Peters,  C.B. 
Banque  d'Hochelaga, 

St.  Pierre,  Man. 
Union   Bank  of  Canada, 

St.   Polycarpe,   Que. 
Banque  Provinciale  du   Ca.nada, 

■St.  Raphael,  Q. 
Banque  Nationale,  St.  Raymond,  Q. 
Eastern  Townships  Bank,  St.  Remi,  Q. 

Bank   of  Montreal 

St.  Roch,  Q. 

Banque    d'Hochelaga 

St.  Roch,  Q. 

Banque    Nationale 

St.  Roch,  Q. 

Quebec    Bank 

St.  Roch,  Q. 
Merchants   Bank   of   Canada, 

St.   Sauveur,   Que. 
Bahque  Provinciale  du  Canada, 

St.   Scholastique.  Q 
Banque    Provinciate  du  Canada, 

St.  Stanislas,  Q. 
Bank  of  Nova  Scotia. 

St.  Stephen,  N.B. 


BANKS  AND  THEIR  AGENCIES. 


Farmers   Bank   of   Canada, 

Shannonville,  0. 
Farmers'  Hank  of  Canada, 

Sharbot  Lake,  0. 
Quebec  Bank.  Shawinigan  Falls,  Que. 
Banque  Nationale,  Shawinigan  Fall,  Q. 
Merchants  Bank  of  Canada, 

Shawville,  Q 

Bank  of  Montreal Shediac,  N.B. 

Sterling  Bank  of  Canada, 

Shedden,    0. 

Northern  Crown  Bank,  Sheho,  Sask. 
Bank  of  Toronto..  .Shelburne,  N.S. 
Canadian  Bank  of  Commerce, 

Shelburne,  N.S. 
Union  Bank  of  Canada,  Shelburne,  0 
Bank  of  Montreal  ..Sherbrooke,  Q. 
Banque   d'Hochelaga, 

Sherbrooke,  Q. 
Banque    Nationale, 

Sherbrooke,  Q. 
Eastern    Townships    Bank, 

Head  Office  Sherbrooke,    Q. 

Eastern  Townships  Bank, 

Br.   Officev  Wellington  St " 

Merchants   Bank   of  Canada.. 
I'n ion  Bank  of   Halifax, 

Sherbrooke,  N.S. 
Union  Bank  of  Canada, 

Shoal  Lake,  Man 
Royal      Bank      of      Canada, 

Shubenacadie,  N.S. 

Bank  of  Hamilton 

Simcoe,  0. 
Canadian    Bank    of    Commerce, 

Simcoe,  0 

Molsons  Bank Simcoe,  0. 

Union  Bank  of  Canada, 

Sintaluta,   Sask. 

Molsons  Bank Smith's  Falls,  0. 

Bank  of  Ottawa 

Tnion  Bank  of  Canada  Smith's  Falls,  0 
Union  Bank  of  Canada  Smithville,  0. 
Sterling  Bank  of  Canada.  .Sombra,  0. 
Northern  Crown    Bank, 

Somerset,   Man. 
Bank  of  Hamilton   . .  Snowflake,  „  Man. 

Banque  d'Hochelaga Sorel,  Q. 

Molsons  Bank Sorel,  Q. 

Merchants  Bank  of  Canada, 

Sonris,  Man 
Union  Bank  of  Canada,  Souris,  Man. 
Canadian   Bank  of  Commerce, 

Souris.   P.E.I. 
Farmers*  Bank  of  Canada 

Southampton,   Ont. 
Bank   of   Hamilton,    Southampton,   0 


Royal  Bank  of  Canada, 

South  River,  0. 
Sterling  Bank  of  Canada  ..  ..Sparta 
Northern  Crown  Bank,  Sperling,  Man. 
Farmers'  Bank  of  Canada, 

Spring  Brook,  0. 
Traders'    Bank    of    Canada, 

Springfield,  0. 
Bank  of  Nova  Scotia,  Springhill,  N.S. 
Union    Bank   of   Halifax, 

Springhill,  N.S. 
Canadian  Bank  of  Commerce, 

Springhill,  N.S. 
Merchants'  Bank  of  Canada, 

Ste  Agathe  des  Monts,  Que. 
Banque    Nationele, 

St.  Anne  de  la  Pocatiere. 

Banque  Nationale St.  Aime,  Q. 

Bank  of  Hamilton,       St.  Albert,  Alta. 
Banque  Provinciale  du  Canada, 

St.  Anselme,  O 

Bank  of  Nova  Scotia 

St.  Andrews,  N.B. 
Bank  of  Ottawa,      St.   Andrews,  Que. 
Eastern  Townships  Bank, 

St.  Armand,  Que. 
Banque    d'Hochelaga, 

St.  Boniface..  Man 
Northern  Crown  Bank, 

St.    Boniface,   Man. 

Banque    Nationale St.    Casimir,    Q. 

Bank  of  Nova  Scotia, 

St.  Catharines,  Ont. 
Bank  of  Toronto,  St.  Catharines,  0. 
Canadian    Bank    of   Commerce 

St    Catharines,   o 
Imperial   Bank   of   Canada, 

St.  Catharines,  0. 
Sterling  Bank  of  Canada 

St.  Jovite,  Q. 
Traders'    Bank    of    Canada, 

St.  Catharines,  0. 
Banque  de  St.  Hyacinthe. 

St.  C^snire.  O 

Molsons  Bank St.  Cesaire,  Q. 

Banque  Nationale, 

St.    Charles     (Bellechasse)    Q. 
Eastern  Townships  Bank, 

St.  Chrysostome,  Q. 
Western   Bank  of  Canada. 

St.  Clements,  0. 
Banque  Provinciale,       St.    Croix,    Q. 
banque   Provinciale'  du   Canada, 

St.  Denis  River,  Richelieu. 
Banque  Nationale, 

St.   Evariste   Station,   Que. 
Banque  Provinciale  du  Canada, 

St.  Eustache,  Q. 


I 


BANKS  AND  THEIR  AGENCIES. 


Eastern   Townships   Bank, 

St.  Felix   de  Valois,   Q. 
iiaster.n  Townships  Bank, 

St.  Ferdinand  d'Halifiax,  Q. 
Molsons  Bank,  St.  Flavie  Station,  Q. 
Banque  Provinciale  du  Canada, 

St.  Flavian,  Q. 
Banque  Nationale, 

St.  Francois  du  Lac,  Q 
Eastern  Townships  Bank, 

St.  Gabriel  de  Brandon,  Q 
Merchants'  Bank  of  Canada, 

St.  George,  O 
Eastern  Townships  Bank, 

St.  George,  Beauce,  Q. 
Quebec  Bank,   St.   George    Beauce,   Q. 

Bank  of  Nova  Scotia 

St.   George,   N.B. 
Banque  Provinciale  du  Canada, 

St.   Gertrude,  Que. 
Banque  Provinciale  du  Canada, 

St.  Guillaume  d'Upton,  Q 
Eastern    Townships    Bank, 

St.  Hyacinthe,  Q 
Banque  de  St.  Hyacinthe, 

St.   Hyacinthe,   Q. 
Banque    d'Hochelaga, 

St.   Hyacinthe,   Q. 
Banque    Nationale, 

St.   Hyacinthe,   Q. 
Bank  of  Nova  Scotia,  St.  Jacobs,  Out. 
Banque  d'Hochelaga  St.  Jacques  Co. 

Montcalm.  0. 
Banque   Provinciale, 

St.   Jean,    Port   Joli,    Q. 
Merchants  Bank  of  Canada, 

St.  Jerome.  Q 
Banque  d'Hochelaga..    ..St.  Jerome,  Q. 

Bank  of  British  North  America, 

Union  SU  St.  John,  N.B. 
Bank  of  British  North  America, 

St.  John,  N.B. 
Bank  of  Montreal. .  . .   .  .St.  John,  N.B. 

Bank   of   Now   Brunswick, 

Head  Office St  John,  N.B. 

Bank  of  New  Brunswick, 

North  End  Branch " 

Bank  of  New  Brunswick,  West 

End 

Bank   of   Nova  Scotia, 
Bank  of  Nova  Scotia, 

Charlotte  St 

Bank    of    New    Brunswick, 

North    End    Br 

Bank  of   New  Brunswick, 

Market  Br.,  St.  John,- N.B. 
Canadian    Bank    of    Commerce, 

St.  John,   N.B. 


Royal  Bank  of   Canada, 

(St.  John,  N.B. 
Royal  Bank   of   Canada, 

North  End, 
Union  Bank  of  Halifax,  St.  John,  N.B. 
Bank  of  Montreal,    St.  John's,  N'ild. 
Bank  of  Nova  Scotia..  ** 

Newfoundland  Savings  Bank, 

St.  John's,   Nfld. 
Royal  Bank  of  Canada,  " 

Banque  de  St.  Jean,  Head  Office, 

St.  Johns,  Q 

Banque  Nationale St.  Johns,  Q. 

Eastern  Townships  Bank,  St.  Johns,  Q. 
Merchants  Bank  of  Canada, 

St.  Johns,  Q 
Eastern  Townships  Bank, 

St.   Joseph,   Beauce,   Q 
Merchants  Bank  of  Canada, 
Bank  of  Toronto. .    . .   St.  Lambert.  Q. 
Banque   Nationale, 

Ste.  Marie  de  la  Beauce,  Q 

Bank  of  Montreal St.  Mary's,  0. 

Bank  of  Nova  Scotia.. St.  Mary's  N.B. 
Traders'    Bank   of    Canada, 

St.  Mary's,  N.B. 

Molsons  Bank St.  Ours,  Que. 

Banque  National,..    ..St.   Pascal,  Que. 
Banque  Provinciale   du  Canada, 

St  Pascal.  Que. 
Royal    Bank    of    Canada, 

St.   Paul,   Que 
Union   Bank  of  Halifax, 

St.  Paters,  C.B 
Banque  d'Hochelaga, 

St.  Pierre,  Man 
Union   Bank   of  Canada, 

St.   Polycarpe,   Que 
Banque  Provinciale  du   Canada, 

St.  Raphael,  Q 
Banque  Nationale,  St.  Raymond,  Q 
Eastern  Townships  Bank,  St.  Remi,  Q 

Bank   of  Montreal 

St.  Roch,  Q 

Banque    d'Hochelaga 

St.  Roch,  Q 

Banque    Nationale 

St.  Roch,  Q 

Quebec    Bank 

St.  Roch,  Q 
Merchants   Bank   of   Canada, 

St.   Sauveur,   Que 
Bahque  Provinciale  du  Canada, 

St.   Scholastique.  Q 
Banque   Provinciale  du  Canada, 

St.  Stanislas,  Q. 
Bank  of  Nova  Scotia. 

St.  Stephen,  N.B. 
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St.  Stephen's  Bank,  St.  Stephen,  N.B. 

Molsons  Bank St.   Therese,   Q. 

Dominion  Bank,.    ..   .St.  Tnomas,  O. 
Home    Bank  of    Canada, 

St.  Thomas,  O. 
Imperial   Bank  of   Canada, 

St.  Thomas,  O 
Imperial  Bank  of  Canada, 

East   End    branch 

Merchants  Bank  of  Canada, 
Molsons    Bank, 

West  end  Branch,  St.  Thomas^  O. 
Molsons  Bank 

East  end  Branch,  St.  Thomas,  0. 

Banque   Nationale St.   Tite,  Q. 

Eastern  Townships  Bank, 

Stanbridge  East,  Q. 

Quebec    Bank. 

Stanfold,  Q. 
Eastern  Townhips  Bank,  Stanstead,  Q. 
Bank  of  Hamilton,    Starbuck,   Man. 
Canadian    Bank    of    Commerce, 

Stavely,  Alta. 

Bank   of   Toronto Stayner,    0 

Bank  of  British  North  America, 

St.  Stephen,  N.  B. 
Northern  Crown  Bank,  Steveston,  B.C. 
Sterling  Bank  of  Canada, 

Stevensville,   0. 
Bank  of  Nova  Scotia,  Stellarton,  N.S. 
Union  Bank  of   Halifax, 

Stellarton,   N.S. 
Merchants  Bank  of  Canada, 

Stettler,   Alta. 
Traders'    Bank   of   Canada, 

Stettler,  Alta. 
Bank   of  Montreal..  .. .    ..Stirling,    O. 

United    Empire    Bank    of    Canada, 

Stirling,  Ont. 
Union   Bank   of   Canada, 

Stittsville,    O. 
Bank  of  Hamilton,  . .  Stonewall  Man. 
Northern  Crown  Bank, 

Stonewall,    Man. 
Traders'    Bank    of    Canada, 

Stoney  Creek,  0 
Canadian  Bank  of  Commerce, 

Stony  Plain,  Alta 
Farmers  Bank  of  Canada, 

Stouffville,  Ont. 
Metropolitan   Bank..     ..Stouffville,   0. 

Standard  Bank  of  Canada, 

Stouffville.  O 
Bank  of  Ottawa  . .  Stouglrton,  Sask. 
Union   Bank   of   Canada, 

Strassbourg,  Sask. 
Bank    of    Montreal.  .  .  Stratford.  O. 


Canadian    Bank    of    Commerce, 

Stratford,  0 
Merchants'    Bank    of    Canada, 

Stratford,  0. 
I    Traders'    Bank    of    Canada, 

Stratford,  0. 
Union  Bank  of  Canada, 

Strathclair,  Man. 
Dominion  Bank..  . . Strathcona,  Alta. 
Canadian    Bank    of    Commerce, 

Strathcona,  Alta. 
Imperial  Bank  of  Canada, 

Strathcona,  Alta. 
Union   Bank  of   Canada, 

Strathmore,  Alta. 
Canadian  Bank  of  Commerce, 

Strathroy.   0 
Standard    Bank   of    Canada, 
Traders'    Bank   of    Canaia, 

Strathroy,  0. 
Metropolitan  Bank,  Streetsville,  O. 
Bank  of  Ottawa,  Stroughton,  Sask. 
Traders'    Bank   of   Canada, 

Sturgeon  Falls,  0 
Quebec   Bank..    ..Sturgeon   Falls,   Q. 

Bank  of  Toronto Sudbury,  u 

Bank  of  Montreal Sudbury,  0. 

Traders'   Bank   of   Canada, 

Sudbury,  0. 
Bank  of  Montreal.  .Summerland,  B.C. 
Bank  of  Nova  Scotia, 

Summerside,  P.E.I. 
Canadian  Bank  of  Commerce, 

Summerside,  P.E.I. 
Bank  of  New  Brunswick,       M 
Royal  Bank  of  Canada, 
Western  Bank  of  Canada, 

Sunderland,  O 
Bank  of  Nova  ScOtia. .  Sussex,  N.B. 
Bank  of  New  Brunswick,  " 
Eastern  Townships  Bank,  Sutton,  Q. 
Metropolitan  Bank,  Sutton  West,  0. 
Bank  of  Toronto, 

Swan  River,  Man. 
Canadian  Bank  of  Commerce, 

Swan  River  Man 
Bank  of  Hamilton, 

Swan  Lake,  Man. 
Eastern   Towships   Bank, 

Sweetsburg,  Q. 
Union  Bank  of  Canada, 

Swift   Current,    Sask. 
Union  Bank  o»f  Canada,  Sydenham,  0. 

Bank   of   Montreal 

Sydney,  N.S 
Royal   Bank   of   Canada, 

Sydney,  N.S. 
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Canadian    Bank    of    Commerce, 

Sydney,  C.B. 
Union  Bank  of  Halifax,  Sydney,  C.B. 
Bank  of  Nova  Scotia, 

Sydney  Mines,  N.S 
Union  Bank  of  Halifax, 

Sydney  Mines,  N.S. 
Eastern  Townships  Bank,  Taber,  Alta. 
Canadian  Bank  of  Commerce, 

Fagaske,  Sask. 
Sterling  Bank  of  Canada, 

Tamworth,  Ont. 
Merchants  Bank  of  Canada,  Tara,  0. 
Traders'    Bank    of    Canada, 

Tavistock,  0 
Western  Bank  of  Canada, 

Tavistock,   O 
Home    Bank  of  Canada,  Teoumseh,  O. 
Sterling  Bank  of  Canada,      Temworth 
Banque  Provinciale  du  Canada, 

Terrebonne,  Q. 
Bank  of  Hamilton..  .  .Teeswater,  0 
Canadian   Bank   of  Commerce, 

Thedford,    O. 
Eastern  Townships  Bank, 

Thetford  Mines,   Q. 
Eastern   Townships   Bank, 

Thetford    Mines   West,   Que. 
Quebec  Bank  ..    ..  Thetford  Mines,  Q. 
;  Traders'    Bank    of    Canada, 

Thamesford,  0 
Merchants  Bank  of  Canada, 

Thamesville,  0 
Imperial  Bank  of  Canada, 

Thessalon,  Ont. 
Union  Bank  of  Canada, 

Theodore,  Sask.  | 
Bank  of  Toronto  . .  . .  Thornbury,  0  ! 
Home  Bank  of  Canada, 

Thorndale,   O. 
Sterling  Bank  of  Canada, 

ThornihilJ,   0. 
Union  Bank  of  Canada,  Thorntom  0. 

Quebec  Bank Thorold,  0. 

Quebec    Bank Three  Rivers  I 

Banque  Provincial  du   Canada, 

Three  Rivers,  Que. 
jaanque  i\auonaie. .  .rnree  stivers,  w 
Banque  d'Hochelaga. .    .  .Three  Rivers 

Dominion  Bank Tilbury,  0. 

Merchants  Bank  of  Canada, 
Royal  Bank  of  Canada,  Tilsonburg, 
Traders'   Bank    of    Canada, 

Tilsonburg,  O 
Western    Bank    of    Canada, 

Tilsonburg,  O. 
Bank  of  Ottawa     ...  .Tisdale,  Sask. 


Western  Bank  of  Canada, 

Tiverton,  Ont. 
Merchants   Bank  of  Canada, 

Toneia,    ^.iia. 
Bank  of  British  North  America, 

Toronto 
Bank   of    British    North   America, 
Bloor  &  Landowne. .      .  .Toronto,  0. 
Bank    of    British    North   America, 
King  *nd  Dufferin  Sts. .  Toronto,   O. 

Bank  o£  Hamilton 

Toronto,  0. 
Bank  of  Hamilton,  Queen    and 

Spadina " 

Bank  of  Hamilton,   College  St. 

Branch *• 

Bank   of   Hamilton 

Cor.  Yonge    and   Gould  .    . .  " 
Bank  of  Montreal, 

Yonge  St., 

Toronto 

Bank  of  Montreal 

(Ontario    Bank  Branch). 

Wellington  St 

Bank  of  Montreal, 

(Ontario    Bank  Branch). 

xuchmond   St 

Bank  of  Montreal, 

(Ontario    Bank   Branch). 

Carlton  St Toronto 

Bank  of  Nova  Scotia, 

King  St., 

Toronto 
Bank  of  Nova  Scotia, 

Dun- 
das  St.  Branch 

Bank    of    Ottawa, 

King  St., 

Toronto,   0. 
Bank      of      Ottawa      Broadview     and 

Gerrard  Sts Toronto 

Bank   of   Toronto, 

Head  Office,  Toronto. 
Bank     of     Toronto,  King    and 

Bathurst  Sts 

Bank    of  Toronto,    Elm    St. . .       " 
Bank  of  Toronto,   205  Yonge  St.     " 

Toronto 
Bank  of  Toronto,  cor  Queen  St. 

East  and  Bolton " 

Bank     of  Toronto,     Queen    St 

West  and  Spadina  Ave..    ..     " 
Bank  of  Toronto,   Queen  East 

and    Parliament    Sts " 

Bank  of  Toronto. 

Wellington  St.  E.  cor.  Church  " 
Canadian    Bank    of    Commerce, 
Head  Office Toronto 
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Canadian   Bank    of    Commerce, 

College    St.    Branch Toronto 

Canadian    Bank    of    Commerce, 

Parliament  St.    Branch..     ..Toronto 
Canadian    Bank    of    Commerce, 

King  St.  E.,  Market  Branch,  Toronto 
Canadian    Bank    of    Commerce, 

Queen   corner  Bathurst..    ..Toronto 
Canadian  Bank  of  Commerce, 

Queen   St.  W.   Parkdale  Br.,    " 
Canadian    Bank    of    Commerce, 

Bloor  and  Yomge   St- 
Canadian    Bank    of    Commerce, 
Yonge  North  of  Queen,    " 
Canadian    Bank    of    Commerce, 

Yonge  St.  

Northern    Crown    Bank . . 
Northern  Crown  Bank,  Agnes 

St 

Northern    Crown    Bank, 

Spadina  &   College,    " 
Dominion  Bank, 

Head  Office, 

Toronto 
Dominion  Bank,     City    Hall.. 
Dominion   Bank, 

Bloor  St.     Branch, 

cor.     Bloor    and    Bathurst.  .Toronto 

Dominion     Bank,     Queen     St.     West, 

Toronto 
Dominion  Bank,   Sherbourne   St., 

Toronto,   O. 
Dominion  Bank, 

Yonge  and  Cotting- 

ham  Sts Toronto 

Dominion  Bank, 

Avenue  Road, 

Toronto 
Dominion   Bank, 

Dovercourt  Road, 
Toronto,    O. 
Dominion   Bank, 

Esther  St.  Br., 

Toronto 
Dominion  Bank, 

Dun  das  St., 

Toronto 
Dominion  Bank, 

Market  Branch, 

Toronto.- 
Dominion  Bank,  Union  Stock  Yard, 
Dominion   Bank, 

Spadina  av., 
'  Toronto 

Dominion  Bank, 

Broadview   av., 

Toronto.  0. 


Dominion   Bank, 

Victor :a  St., 

Toronto,  0 
Farmers'  Bank  of  Canada,  " 

Head  Office 
Home    Bank   of   Canada, 

Head  Office,  8  King  St.  West,  Toronto 
Home  Bank  of  Canada, 

Bloor    and    Bathurst    Sts. 
Home  Bank  of  Canada, 

Church    St 

Home    Bank   of   Canada, 

Queen    and    Bathurst    Sts.. 
Home    Bank   of   Canada, 

Queen    and   Ontario " 

Home  Bank  of  Canada, 

Dundas  St.  West 

Imperial   Bank  of  Canada, 

Market  and   Front " 

Imperial   Bank   of   Canada, 

Bloor  &  Lansdowne  Br 

Imperial  Bank  of  Canada, 

King   and   Sherbourne " 

Imperial   Bank  of   Canada, 

Head  Office Toronto 

Imperial   Bank   of   Canada, 

Yonge  and  Queen  Sts.  " 

Imperial   Bank  of   Canada, 

Yonge  and  Bloor  Sts.  " 

Imperial   Bank  of   Canada, 

King  and   Spadina   Branch    " 
Imperial   Bank  of   Canada, 

King  and  York  Sts 

Merchants'    Bank    of   Canada,  « 
Merchants'    Bank    of   Canada, 

Parliament  St " 

Metropolitan    Bank, 

corf,  College    and    Bathurst    Sts.  « 
Metropolitan  Bank,  Broadview 

and  Danf orth  Aves " 

Metropolitan    Bank, 

cor   Dundas    and   Arthur    Sts     " 
Metropolitan   Bank 

Queen  St.  W  and  Dunn  Av    " 
Metropolitan  Bank, 

Queen  St.  E.  and  Lee  av     " 
Metropolitan    Bank, 
corner  Queen  and  McCaul  Sts 
Metropolitan    Bank, 

44-46 

King  St.  West 

Molsons    Bank 

Bay  Street,  Toron 

Molsons    Bank 

Queen    St.      West     Br.     '' 
Penny  Bank  of  Toronto   ....     " 
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Quebec    Bank Toronto 

Royal  Bank  of  Canada, 

Royal  Bank  ....  Dundas  St.,        " 
Standard  Bank  of  Canada, 

Head   Office 

Standard    Bank    of    Canada, 

Bay  St.   Temple  Building 
Standard   Bank    of    Canada, 
King  and   West,  Markets  Sts,.. 
Standard   Bank  of  Canada, 

Parkdale  Branch.     •  • 
Standard    Bank     of     Canada, 

Yonge  St 

Sterling  Bank  of  Canada, 

Head   Office 

Sterling    Bank    of    Canada, 

Adelaide  and   Simcoe   Sts. . . 

Traders'    Bank    of    Canada, 

Head  •  Office.     See     advt.    p.      facing 
List  of    Banks,   p.    19  Toronto 

Traders'    Bank    of    Canada, 
Queen  and     Broadview..    .. 
Traders'    Bank    of    Canada, 
Av.     road      and      Davenport 

road " 

Traders'    Bank    of    Canada, 

cor.   King   and    Spadina    av 

Traders'    Bank    of    Canada, 

Yonge  and  Bloor  Sts 

Union  Bank  of  Canada " 

United  Empire   Bank  of  Canada, 

Montreal   Branch 

Toronto,   O. 
Bank  of  British   Nortk  America, 

Toronto  June,  0. 
Bank  of  Hamilton.  .  Toronto  June. 
Canadian    Bank    of    Commerce, 

Toronto  Junction,    0 
Dominion    Bank    of    Canada, 

Toronto  Junction,  O.  ; 
Molsons    Bank.  .Toronto  Junction,   .0. 
Sterling   Bank    of    Canada, 

Toronto  Junction,   Ont. 
Traders'    Bank    of    Canada, 

Tottenham,  0  | 
Bank   of  British   North   Amer- 
ica, Sub-Branch,  Trail,  B.C. 
Canadian  Bank  of  Commerce, 

Treherne.  Man 

Molsons  Bank Trenton,  0. 

Bank  of  Montreal Trenton,   0. 

Farmers'  Bank  of  Canada, 

Trenton,  Ont.  j 
Banque   Nationale.  .Trois   Pistoles*    Q. 
Canadian  Bank  of  Comimerce, 

Truro,   N.S. 
Bank  of  Nova  Scotia..    ..        " 
rcoval  Bank  of  Canada..   ..       " 
Union  Bank  of  Hailifax  . .  .  .Truro,  N.S. 


Bank  of  Hamilton,         Tuxford,    Sask. 

Bank  of  Montreal Tweed,  0. 

Traders'    Bank    of    Canada, 

Tweed,  0. 
Standard  Bank  of  Canada, 

Unionville,  Out. 
Eastern   Townships   Bank,    Upton,    Q 

Dominion  Bank Uxbridge,  0 

Sterling  Bank  of  Canada, 

Uxbridge,  0. 
Eastern  Townships  Bank,  Valcourt,  Q 
Banque    d'Hockelaga, 

Valleyfield,  Q. 
Banque  Provincial  du  Canada, 

Valleyfield,  Q. 
Sterling  Bank  of  Canada. .  .Varna,  0. 
Bank  of  British  North  America, 

Vancouver,  B.C. 
Bank  of  Hamilton..  ..Vancouver,  B.C. 
Bank  of  Montreal..    ..Vancouver,  B.C. 

Hank  of  Nova  Scotia " 

Canadian  Bank  of   Commerce, 

Vancouver,  B.C. 
Canadian   Bank    of   Commerce, 

Park    Drive .Vancom  er,B.C. 

Dominion  Bank   ..     ..Vancouver,   B.C. 
Eastern  Townships  Bank,  " 

Imperial  Bank  of  Canada, 
Merchants  Bank  of  Canada, 

Molsons  Bank Vancouver,  B.C. 

Northern  Crown  Bank, 

Vancouver,  B.C. 
Northern  Crown  Bank,  Granville   St., 

Vancouver,  B.C. 
Northern  Crown  Bank,  Mt.  Pleasant, 

Vancouver,  B.C. 

Royal   Bank   of   Canada 

Royal   Bank   of     Canada,    East 

End " 

Royal  Bank  of  Canada,  Granville  St., 

Vancouver^  B.C.' 
Royal    Bank   of   Canada. 

Mount  Pleasant-        " 
Royal  Bank  of  Canada,     Cordova  St., 
Royal  Bank  of  Canada.  Bridge  St., 

Vancouver,  B.C. 
Union  Bank  of  Canada. 

Vancouver,  B.C. 
Canadian  Bank  of  Comimerce, 

Vancouver  East,   B.C. 
Canadian  Bank  of  Comimerce, 

South    Vancouver,  B.C. 
Banque  d'Hoehelaga. 

Vankleek  Hill.   O 

Bank  of  Ottawa..    ..   , *• 

Sterling  Bank  of   Canada.     Varna,  O 
Canadian  Bank  of  Commerce. 

Vegreville,  Alta. 
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Merchants  Bank  of  Canada, 

„  Vegreville.    Alta. 

Banque  Provinciale  du   Canada, 

Vercheres,   Q. 
Canadian  Bank  of  Commerce, 

-.,     „       _  Vermilion,   Alta. 

Sterling  Bank  of  Canada,  Verner,  Ont. 

Bank  of  Montreal Vernon,  B.C. 

Royal  Bank  of  Canada, Vernon,  B.C. 
Banqne  d'Hochelaga.  Viauville,  Que. 
Canadian  Bank  of  Commerce, 

Victoria,   B.C. 
Bank  of  British   North   America, 

Victoria,  B.C. 

Bank  of  Montreal Victoria,  B.C. 

Northern    Crown    Bank.. 
Imperial   Bank  of  Canada,        " 
Merchants'   Bank    of   Canada, 

Victoria.   B.C. 
Royal  Bank  of  Canada, 

Victoria    B  C 
Western  Bank  of  Canada. 

Victoria  Harbour    B  C 

Molsons  Bank Vietoriaville,  Q. 

Qnebec  Bank       ..    ..Victoriaville,  Q. 

Ouehec   Bank Ville    Marie,    Q. 

Banque    Provinciale  du   Canada, 

Ville  St.  Laurent,  Q. 
Banque    d'Hochelaga, 

Ville  St.  Louis,   Q. 
Merchants'    Bank    of    Canada, 

Ville  St   Louis,  Q. 

Bank  of  Ottawa Virden,  Man. 

Union  Bank  of  Canada,  Virden,  Man 
Canadian   Bank  of  Commerce, 

Vonda,    N.W.P. 

Molsons  Bank Wales,  0. 

Merchant's  Ba.nk  of  Canada, 

Wainwright,  Alta. 
Canadian   Bank   of   Commerce, 

Walkertoni.  0. 
Merchants  Bank  of  Canada. 

Walkerton,   O 
Canadian  Bank  of  Commerce 

Walkerville,   O 
Home  Bank  of  Canada. 

Walkerville,  0. 
Canadian   Bank  of  Commerce, 

Wadena.  Sask. 
Bank  of  Montreal..  .  .Wallaceburg,  0. 

Bank   of  Toronto " 

Standard  Bank  of  Canada,  Walton,  0. 
Bank  of  Hamilton..  .  .Warman,  Sask. 
Bank  of  Montreal  . .  . .  Warsaw,  O. 
"Tnion  Bank  of  Canada. 

Wapella,    Sask. 
Union  Bank  of  Canada..    .. 

Warkworth,   0 


Banque    Provinciale    du    Canada, 

Warwick,  Q. 
Union  Bank  of  Canada, 

Waskada,  Man. 
Traders'    Bank    of    Canada, 

Waterdown,  O. 
Bank    of   Montreal..     . .  Waterford,   U. 

Bank    of    Toronto 

Waterloo.  0. 
Canadian    Bank    of    Commerce, 

Waterloo,   O 

Molsons    Bank Waterloo.  0. 

Eastern  Townships  Bank,  Waterloo,  Q. 
Eastern    Townships    Bank, 

Waterville,  Que. 
Merchants  Bank  of  Canada, 

Watford,  O 
Sterling  Bank  of  Canada,  WatTord,  O- 
Canadian    Bank    of    Commerce, 

Watrous,  Sask. 
Canadian  Bank  of  Commerce, 

Watson,  Sask. 
Union  Bank  of  Canada, 

Wawanesa.  Man 
Dominion  Bank  .  .  .  .Wawota,  Sask. 
Traders'    Bank    of    Canada, 

Webbwood,  Ont. 
Eastern  Townships  Bank.  Weedon,  0. 
Bank  of  Nova  Scotia.  .Welland,  Ont. 

Bank    of    Toronto Welland.  0. 

Imperial   Bank    of    Canada, 

Welland,  0. 
Royal  Bank  of  Canada.  Welland,  O. 
Sterling  Bank  of  Canada, 

Wellandport,  Ont. 
Western  Bank  of  Canada..  Wellesler 
Union   Bank    of   Canada,  " 

Metropolitan  Bank.     Wellington,  Ont 
Standard   BanK   of   Canada,      " 
Union  Bank  of  Canada. 

Wellwood,  Man. 
Merchants  Bank  of  Canada, 

West  Lome.  0. 
Bank  of  Ottawa..  .  .Westmeath,  Ont. 
Bank  of  Montreal..  .  .Westanount.  Q. 
Royal   Bank  of  Canada, 

4848  Sherbrooke  cor  Victoria  ave, 
Westmount,    Q. 
Royal    Bank    of    Canada, 

Green   A  v.    Br Westmount.   Q. 

Bank  of  British  North  America. 

Weston 
Merchants  Bank  of  Canada. 

YWstport,  O 

Eastern  Townships W.  Shefford,  0. 

Bank  of  British  North   America, 

West  Toronto.  0. 
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Home    Bank   of    Canada, 

West  Toronto,   0.  ; 
Bank  of  Nova  Scotia,  Westville,  N.S. 
Canadian  Bank  of  Commerce, 

Wetaskiwin,   Alta. 
Imperial  Bank  of  Canada,  " 

Merchants   Bank  of  Canada, 
Canadian   Bank   of   Commerce, 

Weyburn,    Sask. 
Union  Bank  of  Can..  Weyburn,  Sask.  i 
Royal  Bank  of  Canada, 

Weymouth,   N.S-  ' 
Merchants/  Bank  of  Canada, 

Wheatley,   Ont. 
Union  Bank  of  Canada, 

Wheatley,    Ont. 
Dominion   Bank    . .    ....    Whitby,   0.  I 

Western   Bank   of   Canada,    . .     " 
Canadian  Bank  of  Commerce, 

White  Horse,  Yukon 
Canadian  Bank  of  Commerce, 

Wiarton.   0 
Union  Bank   of  Canada.     Wiarton,  0  j 

Molsons  Bank Williamsburg,  0.  ' 

Union  Bank  of  Canada.  Wilkie,  Sask. 
Merchants  Bank  of  Canada. 

Williamstown,  Ont. 
Farmers  Bank  of  Canada, 

Williamstown,  Ont 
Merchants  Bank..  .  .Whitewood,  Sask. 
Union   Bank   of  Can..   Winchester  0. 

Bank  of  Ottawa Winchester,  0. 

Canadian    Bank    of    Commerce, 

Windsor.  O 
Dominion    Bank 

Merchants  Bank  of  Canada. 

Windsor,    u. 

Traders'    Bank    of    Canada. 

Windsor.  0. 
Bank  of  Nova  Scotia.     Windsor,  N.S. 

Union  Bank  of  Halifax " 

Canadian  Bank  of  Commerce. 

Windsor,  N.S. 
Commercial   Bank   of  Windsor. 

Windsor.  N.S. 
Eastern  Townships  Windsor  Mills,  Q. 
Union  Bank  of  Canard. 

Wrndtborat.  Sask. 
Canadian  Bank  of  Commerce. 

Wingham,    O. 

Dominion    Bank Windham.    0. 

Bank   of  Hamilton    . .    Winkler,   Man. 
Bank    of   British   North    America, 

Winnipeg,  Man 
Bank    of    Hamilton .... 

Winnipeg,  Man. 


Bank  of  Hamilton. .   .  .Winnipeg,  Man. 

Grain    Exchange    Branch..    " 
Bank  of  Montreal 

Fort  Rouge  Branch  Winnipeg  Man. 
Bank  of   Montreal .... 

Winnipeg,  Man. 
Bank    of    Montreal, 

Logan  av..  Winnipeg,  Man. 
Bank    of    Ottawa.  ..... 

Winnipeg,  Man. 
Bank  of  Nova   Scotia,..    ..        " 

Bank    of   Toronto 

Winnipeg,  Man. 
Banque    d'Hochelaga.  . 

Winnipeg,  Man. 
Canadian  Bank  of  Commerce, 
Canadian  Bank  of  Commerce, 

North    End    Branch    ..     ..     " 
Canadian  Bank  of  Commerce, 

Elmwood  St.,  Winnipeg,  Man. 
Canadian    Bank    of    Commerce, 

Alexander  av,  Winnipeg!  Man. 
Canadian    Bank    of    Commerce, 

Blake  St.,  Winnipeg,  Man. 
Canadian    Bank    of    Commerce, 

Fort    Rouge,    Winnipeg,   Man. 
Canadian  Bank  of  Commerce, 

Portage  av.,  Winnipeg,  Man. 
Canadian  Bank  of  Commerce, 

Norwood  St.,  Winnipeg 
Canadian  Bank  of  Commerce, 

Ross  Av.,  Winnipeg 
Dominion    Bank, 

40  Main,  Winnipeg 
Dominion    Bank. 

corner  Nena  and 

Notre  Dame Winnipeg,  Man. 

Dominion    Bank, 

North   End    Br.)    Winnipeg,    Man. 
Dominion    Bank, 

Portage   av.,   Winnipeg,   Man. 
Eastern    Townships    Bank, 

Winnipeg,  Man. 

Home    Bank  of   Canada, 

Winnipeg,  Man. 

Imperial   Bank   of   Canada, 

Winnipeg,  Man. 
Imperial   Bank   of   Canada, 

North  End,  Winnipeg,  Man. 

Merchants  Bank  of  Canada, 

Winnipeg,  Man. 

Molsons    Bank 

Winnipeg,  Man. 

Northern    Crown    Bank, 

Head  Office,  Winnipeg,  Man. 


BANKS  AND   THEIR  AGENCIES. 


Northern    Crown    Bank, 

Main     St. 
and  Selkirk  Av.  Br.,  Winnipeg,  Man. 
Northern    Crown    Bank, 

Nena   St.  Branch.    ..Winnipeg  Man. 
Northern   Crown   Bank,    cor.    Portage 
av.  and  Furby  St..  .Winnipeg,    Man. 
Royal   Bank   of    Canada, 

Winnipeg,  Man. 
Traders'    Bank    of    Canada, 

Winnipeg,  Man. 
Union    Bank    of    Canada, 

Winnipeg,  Man. 
Union    Bank    of    Canada,    Logan    Av. 

Branch Winnipeg,  Man. 

Union  Bank  of    Canada,    North    End 

Branch Winnipeg,  Man. 

Union   Bank   of  Canada,    Sargent   av. 

Branch Winnipeg,  Man. 

Traders'    Bank    of    Canada, 

Winona,  0. 
Bank  of  Montreal..  ..Wolfville,  N.S. 
Union  Bank   of   Halifax, 

Wolfvllle,   N.S. 
Bank  of  Toronto..    ..Wolseley,   Sask. 
Northern  Crown  Bank, 

TT   .        n  Wolseley,    Sask. 

Union   Bank  of  Can.,  Wolseley,  Sask. 
Northern  Crown  Bank, 

Woodbridge,  0. 
Bank  of  Montreal  ..Woodstock,  N.B. 
Bank  of  Nova  Scotia,  Woodstock  N.B. 


Royal  Bank  of  Canada, 

Woodstock,  N.B. 
Bank  of  Nova  Scotia,  Woodstock,  Ont, 
Canadian  Bank  of  Commerce, 

Woodstock,  O. 
Northern  Crown  Bank,  Woodstock,  0. 
Imperial   Bank   of    Canada, 

Woodstock.  O- 

Molsons    Bank Woodstock,   O. 

Traders'    Bank    of    Canada,  , 

Woodstock,   0. 
Standard  Bank  of  Canada, 

Woodville,  0. 
Bank  of  Hamilton . .  . .  Wroxeter,  0. 
Bank  of  British  North  America, 

Wynyard,  Sask. 

Bank  of  Toronto Wyoming 

Banque     Provinciale . .  Yamachiche,  .  Q. 
Merchants'  Bank  of  Canada. 

Yarker,  0. 
Bank  of  Nova  Scotia,  Yarmouth,  N.S. 
Bank  of  Montreal..    .. 
Union  Bank  of  Halifax 
Canadian  Bank  of  Commerce, 

Yellowgrass,  Man, 

'Bank  of  B.  N.  A Yorkton,  Sask. 

Bank  of  Toronto   .... 

Union  Bank  of  Canada 

Union  Bank  of  Canada 

_  Zealandia,  Sask. 

Farmers'  Bank  of  Canada, 

Zephyr,  Ont. 
Molsons  Bank Zurich    Q. 


LAW  CARDS— U.S. 


Charles  Sullivan,  m.a. 

Atinrtwg  atti  (Etmwtlat  at  ffilam  mb  Notary  ^ublir 

'346  Broadway,   New   York    Life  Building 

Fully  equipped  Collection  Department.     Personal  NF\A/    YORK    PITY 

demand  in  all  cases.      Decedent  Estates.  Pro-  INt-VV      I  yr\I\    V^I  1    I 

bate  and  Corporation  Law, 

References:— New  York  Brass  Foundrv,  New  York  City.  National  Button  Works,  New 
York  City.  Judge  Thomas  C.  O'Sullivan,  NewYork  City.  Electrolytic  Art  Metal  Co.,  Trenton, 
N.J.  Jos.  Brown  &  Co..  Chicago,  111.  Estelle  Cotton  Mills,  Seltna,  Ala.  Hibbard  &  Richardson 
Co.,  Milwaukee,  Wis.    The  lawyer  and  Banker,  Tacoma,  Wash.,  and  others  on  application. 

George  Wentworth  Carr  Robert  A.  Beggs,  Jr.  Alfred  T.  Steinmetz 

Carr,   Beqqs  &  Steinmetz 

Barristers   nub  ^"itltrttvxrs 

60J-610  Provident  Buildi?ig 

PHILADELPHIA,  Pennsylvania 

Practice  in  all  State  and  Federal  Courts. 

REFERENCES— New  York  :  National  Cash  Register  Company.  Philadelphia  :  Provident 
Life  and  Trust  Company ;  Philadelphia  Trust  Safe,  Deposit  and  Insurance  Company ;  United 
States  Fidelity  and  Guaranty  Company  ;  John  &  James  Dobson  ;  Pittsburgh  Plate  Glass.Com- 
pauy  ;  Supplee  Hardware  Company. 

MONTGOMERY    &    HALL 

Attorneys  and  Counsellors 

608-11  N.  Y.  Life  Building,  1624  Farnam  Street       -  Omaha,  Neb. 

Carroll  S.  Montgomery,  M.A.,  LIv-B.,  '5i-'72. 

Matthew  A.  Hall,  Lly.B  ,  '62-'88  (British  Vice  Consul).  Oscar  E.  Johnson,  LIv.B.,  '78~'oi 

General  Civil  Practitioners 

An  efficient  corps  of  Lawyers.  Notaries  and  Stenographers  in  office. 

Local  Attorneys  for  and  refer  to :  Omaha— Omaha  National  Bank,  Omaha  Rubber  Shoe  Co. , 
Bemis  Omaha  Bag  Co.,  C.  N  Dietz  Lumber  Co.  Baltimore— Maryland  Casualty  Co.  Boston — 
Be  mis  Bros  Bag  Co.,  Clark- Hutchinson  Co.,  Whol  Shoes,  Boston  Rubber  Shoe  Co.  Chicago— 
Marshall  Field  &  Co.,  C.  M.  &  St.  P.  Ry.  Co  Prairie  National  Bank  Milwaukee— David  Adler 
&  Sons  Clothing  Go.,  Pabst  Brewing  Co.  New  York— American  Surety  Co.,  U  S.  Rubber  Co., 
Mutual  Life  Ins.  Co..  The  H.  B.  Claffin  Co.,  Union  Trust  Co.,  Edison  Phonograph  Co.,  Chemical 
National  Bank.  Philadelphia—  Penn.  Mutual  Life  Ins.  Co.  ''Portland— Union  Mutual  Life  Ins.  Co. 
St.  Louis— Meyer  Bros.  Drug  Co.,  Simmans  Hardware  Co. /National  Lumber  Mfrs.  Credit  Corpt'n. 

Also  refer  to  •  Montreal— Greenshields,  Greenshields  &  Languedoc;  Foster,  Martin,  Maun 
&  Mackinnon,  Advocates.  Quebec—  Hon.  Mr.  Justice  McCorkill.  Toronto— Dewart,  Young 
&  Maw  ;  Clark,  McPherson,  Campbell  &  Jarvis,  Barristers  ;  J.  S.  Fullerton,  K.C.,  City  Counsel. 

Author  of  "Marriage,  Annulment,  Domicile,  Divorce,"  giving  laws  on  these  subjects  in  force 
in  every  state  and  territory  of  the  United  States.    October  1st,  1908.  Post  Paid,  One  Dollar. 


LA  W  OFFICES  OF 

Joseph   Mitchell   Donovan 

Practice  in  State  and  Federal  Courts  of  North  and  South  Dakota,  Mianesota,  Nebraska, 
Illinois  and  Missouri.  Specialist  in  Statutory,  Interstate,  Private,  International,  Commercial 
and  Domestic  Relations.    Law  Prosecution  or  Defense  of  Litigated  Causes.    Notary  Public. 

Cable  Address  :  SK) UX  FALLS, 

"navonod,  siouxfaiis."  SOUTH  DAKOTA,  U.S. 


LAW  CARDS— U.  S. 


C.  O.  BAILEY  J.  H.  VOORHEES  P.  G.  HONKGGER  F.  B.  EATON 

Bailey  &  Voorhees 
Attorneys   ana   Counsellors  ■  at  ■  Caw 

Rooms  401-406  and  418-424  Syndicate  Bldg . 
SIOUX  FALLS,  S.  D. 

Attorneys  for'Illinois  Central  R.R.  Company  ;  Western  Union  Telegraph  Company  ; 
R.  G.  Dun  &  Co.  ;  Sioux  Falls  National  Bank  ;  and  American  Surety  Co. 

Represented  in  New  York  by  Bradford  A.  Bullock,  220  Broadway.     Represent  Leading 
Mercantile  Agencies  and  Legal  Directoi  ies. 

Frazier  &   Mabry 

JOSEPH  W.  FRAZIER  GIDDINGS  E.  MABRY 

Atiunmj0  $c  (Eomtrillora 

TAMPA,  FLA. 

Local  References  :— Exchange  National  Bank,  American  National  Bank,  Citizens 

Bank  and  Trust  Co. 

New  York  References  : — Tefft  Weller  Co.,  330  Broadway  ;  Charles  Broadway  Rouse, 

549  Broadway  ;  American  Surety  Co.,  100  Broadway. 

R.  P.  PILE  J.  W.  C  CATFORD,  M-C.P.,  J.P-  F.  G-  B    KING 

Commissioner  of  Probates  and   King's  Solicitor 


Cottle,   Cat  ford  &  Co. 

17  High  Street 

BRIDGETOWN    BARBADOS 

Cable  Address:  "  Cottle  Barbados."       A  BX  Code 

Dr.   Hugo  Waldecr 

Rechtsanwalt  bei  den  Koniglichen  Landgerichten 
Solicitor  and  Barrister 

58     MOHRENSTRASSE,     BERLIN    W 

Corresponds  in  English,  French,  German,  Italian  and  Russian. 

CABLE  ADDRESS:   «'  RECHTSANWALT   WALDECK,   BERLIN." 


LAWYERS  OF  THE  DOMINION 


Lawyers  of  the  Dominion  of  Canada. 


caUBBBO. 


Mailhot  M ••    ..Acton 

Methot  &  Laliberte,  J.  E.Methot,  W. 

Laliberte Arthabaska 

WALSH,  J.  F 

Creueau  &  Jodoin  L-  P-  Cre- 

peau,  Henri  Jodoin ti 

Mailhot,  A 

Perrault  &  Perrault 

QagnonE Baie  St.  Paul 

Gagnon  Chas u 

Bouchard  M •  • 

DionneJ.  A ,Beauceville 

Fortin  J.  E •  •  • 

Letellier  Blaise • 

Bergeron  J.  G.  H Beauharnois 

Seers  L.  A.,  K.C n  Jif«„i 

Capsey  George Bedford 

Constantineau  S.,K.C ff 

Cornell  Z.  E..  K.C ••••     .       ... 

Allard  Victor! ........ Berthieryille 

Berard  &  Dens,  L.  B.  Berard,  C.R.,  Jean 

J.  Denis H 

PietteJ.A •••        _    . 

McCulley,   C.   J Black  Lake 

Baker- Bradford 

Branchaud  A (I 

Pariseau  C.  A ■•'       .    .,  ^ 

Thorneloe  W.  E.  G Bracebridge 

Barry  D.  R.,  K.C Bryson 

Rolland  M v.**,.     , 

Beaudry  &  Langlois Buckingham 

Lamontagne  Yvon  >,V"Yi     tj„„-„ 

Geoff  r  ion Arthur     Chambly^  Basin 

Meunier  &  Meunier  ... 

Hamel  C  N. ,  K.C Charlesbourg 

Alain  Ludger  Chicouitimi 

Belley  L.  G u 

Lapointe  Simon.  •   • 

Levesque   &  Tremblay,   Elzear    Leves- 

que,  Onesime  Tremblay ■ . .  • 

Savard  A  Tremblay,  J.  E.  Savard,  J.     ( 

A.  Tremblay •       ..       , 

Beaulne  Joseph Coaticook 

Cleveland  J.  B      

HANSON,   A.  C 

Shurtleff  W.  L. ••••• 

St.  Pierre  &    Verret,   G.  H.  St  Pierre, 

K.  C,  Hector  Verret " 


Charbonnel  L.  E Cookshire 

Deguire  A.  S Cote  des  Neiges  Ouest 

O'lialloran  J Cowansville 

Westover  &  Cotton.    E.  W.  Westover, 

A\r.  U.Cotton 

GarceauNap  Drummondville 

Marceau  J.  V.   " 

Pare  A.  T " 

Giroux  F.  X.  A  Farnham 

LefebvreJ.  E " 

Poulin  J.  S •« 

Chagnon  G.  J Fraserville 

Cimon  E.  Horace " 

LANGLAIS  J 

LAPOINTE    &     SL'EIN.Ernest     La- 
pointe, M.  P .  for  county  of  Kamour- 

aska  ;  Adolphe  Stein " 

Potvin  W.  Adelard " 

Pouliot  J.  Caroille ,      •• 

RIOU    &    BEKUBE.      S.  C.    Biou,    G. 

Berube " 

McKeown  & Boivin Granby 

Beliveau  Arthur Grand'Mere 

Blondin  &  Dalphond  «' 

Brooke,  Chauvin  &  Devlin,  C.J.  Brooke, 

H.Chauvin,E.    B.Devlin  Hull 

Champagne  J,  A ; " 

Cousineau  Louis •' 

De SALABERRY  R 

J)esjardins  Art " 

Foran  T.  P.,  K.C " 

GOYETTE      &      PARENT,      H.      A. 

Goyette,  K.C.,  Alberic  Parent " 

Graham  C.  K •' 

Le  Due  L.  A " 

McCONNELL  ARTHUR  «' 

McDougall  J.  M.,  K.  C      " 

MAJOR  &  FORTIER    (C.  B.    MAJOR 

K.C..H.  A.  FORTIER) •« 

Ste.  Marie  J.W..     " 

Wrierht,   Geo-  C " 

TBTREAU,    N " 

Mitchell  A.  E„  K.C Huntingdon 

Dionne  J.  B Inverness 

Dubeau  J.  A Joliette 

Ducharme  J.  P.  Leon " 

DUGAS  &  HEBERT,  ^F.O.  Dugas,  K.C. 
E  rnest  Hebert) " 


LAWYERS    OF    THE  DOMINION 


Fontaine  A  •. Joliette 

Gaudet  Adbnias 

Marsolais  A.  L " 

Martineau,    Alphonse " 

Iienaud   &  Guilbault,    J.    A.   Renaud, 

K.C..J.  A.  Guilbault " 

Tellier   &   Ladouceur   (J.    M.   Tellier, 

K.C.,  J.  E.  Ladouceur) " 

Trudeau  Hector " 

Fay  J.  E Knowlton 

Mackay  Alfred  ...  Lachine 

McKay  A " 

Bampton  G.  E..  K.C Lachute 

Legault  L.  L " 

Palliser  J " 

Becigneul  A.  M Lake  Meganti* 

Gaudet  J.  Adelard ..      " 

Faribault  Jos.  Edouard,  K.C. L'Assomption 

Normandeau,   J.  E.   B 

Piche  Anthime  . . .  •*  " 

Gauthier  L.  J Lauren  tides 

Pagnuelo,   Tiamcrede L'Epiphanie 

Belleau,  Belleau  &  Belleau,  I.  N.  Bel- 
leau,  K.C,  E.  Belleau,  K.C.,  N. Belleau  Levis 

Bernier  Alphonse,  K.C u 

Chabot  J.  E " 

Darveau    &    Darveau,  C.  Darveau,  V. 

Darveau " 

Gelly  Emile " 

Roy  J.  Eugene .....".. " 

Chapleau  J.  E , Limoilou 

Lamarre  Jos ,.   " 

BelandGedeon Louiseville 

Tourigny  A Magog 

Angers  Charles Malbaie 

D'Auteuil  Pierre " 

•  uggan  Ed.  J " 

Kane  George  " 

Fournier  L.  P Marieville 

McCullyC.  J " 

D'Anjou  L.  E Matane 

Bender  Albert  Joseph,  K.C    Montmngny 

Choquette  Galipeault  &  Metayer..  . " 

RoyE  ...    " 

LAVERGNE    &  TASCHEREAU " 

Rousseau  Maurice M 

Adam  Joseph,  C.R  Montreal 

Allan  James  C " 

ANGERS,    DeLORIMIER    &    GODIN. 
Hon.  A.  R.  Angers,   K.  C,  A.  E.  de 

Lorimier,  Eug.    H.    Godin • 

Archambeault  A.  S  *' 

Archambault  C.  Aug " 

Archambault  J.  B  "        ' 

ARCHAMBAULT  JOS  " 

Archambault  J.  L.,  K.  C " 

ARCHER,    PERRON     &    TASCHE- 
REAU,   Chas.   Archer,   J.    L.    Per- 
ron,   K.C,    R.     Taschereau    ..     .. 
ARMOUR  DOUGLAS '« 

Armstrong  Edgar  N.     See  card 

V  14 " 

Atwater     Buclos,      Bond     & 

Meaerher,   Hon.   A.   W.  Atwater, 

K.C,  C  A.  Duclos,  K.  C.,  William  L. 

Bond,  John  J.  Meagher ** 

Bagg  R.  Stanley " 

Baker  W.  A « 

Barnard  &  Dessaulles,  C  A.    Barnard, 

Casimir  Dessaulles ..       .      " 

BASTIEN,       BERGERON      COUSI- 

NEAU  &  Jasmin,  F.  de  S.  Bastien,  K. 

C,  J.  G.  H.  Bergeron,  P.  Cousineau 

A.  Jasmin,  L.L " 

Bazin  Adolphe  ... " 

BEAUBIEN    &    LAMARCHE,     C.    P. 

Beaubien,  J.  A.  Lamarche " 

Beauchamp  E.   •« 

Beauchamp  J.  J  ,  K.  C " 


BEAUCHESNE  Arthur  Monti 

BEAUD1N,  LOKANGEB,  ST.  GER- 
MAIN &  GUERIN,  S.  Beaudin,  K.C, 

L.  J.  Loranger,  P.  St.  Germain " 

BEAUDRY  &  BEAUDRY " 

Beaulieu  Germain " 

BeaulieuJ.A «• 

Beaulieu  L.  E ....  " 

BEAURKGARO.  RAINVILLE  &'ST. 
JUL1EN,   L.   E.   Beauregard,  J.    H. 

Rain ville,  Raoul  St.  Julien " 

Beckett  A.  E.,  G.  T.  R.  Solicitor " 

BElQUE,TURGi:ON,&  BEIQUE.  Hon. 
Fred,  L.  Beique,  K.  C,  Ed.  L.  Tur- 
geon,  L.  J.  Beique,  F.  A,  Beique,  H. 

A,  Beique,  '• 

BELANGEKL « 

Benoit  B     " 

BERNARD  &  CHALIFOUX " 

BerardJos.  B  " 

Bernard  J.  A " 

BESSETTE  WILFRID " 

BETHUNE   STRACHAN,  K.C " 

Bickerdike.  Frank  A.       ..    .       " 

BIGGAR  W.  H.,  K.C.,  G.  T.  R.  Solicitor  " 
BISAILLON    &   BROSSARDF.  J.    Bis- 
aillon    K.C,    Art.    Brossard,    K.C, 

Hector  Roaunes  Bisaillon,  LL.B " 

Bissonnette  J.  B " 

Blair  &  Laverty.     John  W.  Blair,  F.  J. 

Laverty ** 

Boissonnault  J.  G M 

Bonin  Alex.  L " 

Boarbonniere  F " 

\  Boudreault  J.  B " 

Boudreault  P.  A " 

Brodeur  Donat  " 

Brodeur  J.  A.  A u 

Bowie  D.  E " 

Brosseau.    Brosseau   &  Tansev 
T.  Brosseau  K.C,  Bernard  Brosseau, 

Thos.  A.  Tansey,  B.CL    See  card  p.  12  " 
BROWN,    MONTGOMERY    &    McMI- 
CHAEL,  A.  J.  Brown,  W.  P.    Sharp, 
George     H     Montgomery,    Robt.    C. 

McMicihael,    D.    James   Angus..    ..  " 

Bruchesi  Chaiies  " 

Buchan  J.  S.  K.  C ,   ...  " 

BRUNET  JOSEPH  A.,  M.P " 

Bumbray  J.  E.  C     .    " 

Budden  Hanbury  A.  See  Card 

P    14 " 

Busteed  &  Lane,  E.  B.  Busteed, 

K.C,   C.   Lane, " 

BUTLER  T.  P.(Col)  K.C " 

BUTLER  WILLIAM  H  " 

CAMERON  J.  D 

Camnbell,  Meredith,  Mac- 
vherson  Haeue  &  Holden 
C  S.  Campbell,  K.C.  F.  E.  Mere- 
dith, K.C,  K.  R.  Macpherson, 
K.  C,  H.  J.  Hague,  A.  R.  Hold- 
en '" 

Carmichael  Saumarez " 

Caron  H.  S.  M. " 

Casgrain,  Hon.  J.  P.  B     '' 

Chambers  A.  H " 

Chauvin  &   Baker,    Henry    N. 

Chauvin,     Geo.      H.       Baker ' 

CholetteH.  A •« 

Christin  Alp " 

CINQ-MARS   &   CINQ -MARS.     Alfred 

Cinq-Mars,  Alex  Cinq-Mars " 

Claxton  &  Ker.    A.  G.  B.  Claxton,  T.  R. 

Ker " 

Cloran  Hon.  H.  J.,  K.C   " 

CODERRE,    CEDRAS    &    CODERRE, 
Louis  Coderre,  J.  L.  Cedras " 
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McMASTER   &   BRODIE,  John 
\V    Cook,   Andrew   R.   McMaster,  H 

BoraceBrodie Montreal 

i u  &  Bissonnet 

owan  M.  K.,K.C ' 

•ter  J., K.C 

&  Ewing.    G.   B.  Cramp,  K.C.,     ^ 

A.  .1.  Ewing ,* 

rankshaw  Jas : •.••• 

nan  A.  R..  K.C ... ....... 

RESSE    &  DESOARRIES.    L.    G.    A. 
jse,  J.  A.  Descarries,  K.C.,  M.P.P. 
IROSSHon.  A.  G \t 

Sruickshank*  W."  G.  K.'  C.V. . .. ! 

•urran  F.J  " 

)'Amour  Jean 4< 

)albec  &  Dalbec • (( 

)auiphou8se  J.  H 

Dandurand,  Hibbard,   Boyer 
&    Gosselin,     Hon.   Raoul    Dan- 
durand,  K.C.    F.    W.    Hibbard,    K. 
C,    Louis    Boyer,     Louis    Gosselin 

'David  J.  A " 

David  L.  O. ±;~:y~ 

Davidson  &  Ritchie,  L.   H.  Davidson 

K  C,  W.    K.Ritchie 

DAVIDSON  &  WAINWRIGHT.    Peers 

Davidson,  Arnold  Wainwright ' 

De  Belief euille  E.L.,  K.C 

DECARIE    &  DECARY.     Jeremie  L. 

Decarie,  Alphonse  Decary u 

Deguire  A.  S „ 

DelfausseR     — (i 

.  Delisle  Arthur     tf 

DeLorimier  L.  R i( 

De  Lorimier  Raoul  G.  de  Lorimier (f 

Demers  Hector. f| 

Demers  O.. 4I 

Denis  Urgel  A u 

Depocas  G.  E tt 

Dequoy  J .  A.  H (( 

Desaulniers  E.  L. u 

Desbois  D.    L     t, 

Desilets  Adolphe M 

Desjardins  Art.  sen.  >( 

Desjardins  Hon.  Alph  " ..     * 

Deajardins  M.  C tl 

De^marais  J M 

Desrosiers  Ernest 

DION  J.  A.  E  .•••A"« 

Dorais    &   Dorais.    A.  P.  Dorais,  O.  P.     u 

Dorais  I4 

Doutre  Jean  B M 

Drouin  J.  O tl 

Drouin  Art ,. 

Drouin  Joseph. M 

Dubreuil  George M 

DupreL.P - „ 

Durand  Nephtalie    

DUSSAULT  &  MERCIER  '( 

DuTremblay  P.  R 

Elliott   &  David,    H.   J.   Elliott, 

L.  A.  David 

Emard  St  Emard,  J.  u.Eruard  K. 

cV,  L'Hon.  J.  Aid.  Ouimet,  Chas. 
Emard 

EnrightF.T 

Ethier  L.  J..  K.C,  joint  city  atty 

Faribault  Leon  ••• 

Fauteux  &  Fauteux • 

Ferguson    John  M 

Fetnerstonhaugh  ACo.Canada 
Life  Bldg.  See  card    p.  14  .....        ....       , 

FLEET,  FALCONER.  WILLIAMS  & 
BOVEY.  C.  -J.  Fleet,  Alex.  Fal- 
coner, H.  S.  Williams " 

FONTAINE  &  LABELLE.  Z.Fontaine, 
J.  A.  Labelle 


ForgetA Montreal 

FortinA.  F ,t 

Fortin  Anthime ■•• 

Foster,  Martin,   Mann   &    MacKinnon. 
Geo.  G.  Foster,  K.C  ,  J.  E.  Martin,  K.       f 
C,  J.  A.  Mann,  G.  G.  MacKinnon  ....     t( 

Fournier  J.  O „ 

Gagne  A ,t 

Gagne  &  SPERBER u 

Gagnon  Chs.  E „ 

GaudetChasD „ 

Gaudet  Victor M 

Gauthier  Z        • ti 

GAUTHIER  THOMAS M 

Genereux  F.  A -„";•■••  v  "AVio 

GEOFFRION,     GEOFFRION    &    C US- 
SON.    V.  Geoff rion,  K  C,  Aime  Geof-     w 

frion,  K.C,  Victor    Cusson (| 

Geoffrion  &  Beau  champ  ...........  •  •  ■ ■  ■  • 

GILMAN  &   BOYD.     Hon    F.  E.   Gil-     u 

man,  K.  C  ,  Leslie  H.  Boyd,  K.C (€ 

GLASSL.  G. « 

Globensky  Arthur ,■•••;•••:.   ••■ 

GOLDSTEIN    &    BEULLAC,    Max- 
well Goldstein,    K.C,  Pierre   Beu-      M 

lac i< 

GOSSELIN  L....  „ 

Gosselin  &  Lamarche  . . .  •■•••••  „•  ■  ■  £ 
GOUIN,  LEMIEUX,  MURPHY  & 
BERARD.  Hon.  Lomer  Gouin,  K.  C., 
Hon.  Rodolphe  Lemieux,  K.G..  D.  n. 
Murphy.  K.C,  L.  P.  Berard,  K.C,  J. 
O    Drouin,  K.C,  Evariste  Brassard,     » 

Gourre  Eugene <i 

Goyette  C  Aimee... ••■      „ 

Goyette  &  Ouimet  Lli'V j!l ' 

Creenshlelds,   Cre«nshields 

&     LanguedOC       J     N.    Green 
shields,  K.C,  R.  A.  E.   Greenshields, 

E.  Languedoc ,4 

Grenier  Armand  „ 

Grenier  A.  W ti 

Guerin  Hon.  Edmund „ 

Guertin  C  A •  *'  M 

Hall  A.  Rives „ 

Hebert  Jos.  A „,",v  ■••;•■* 

HEN EK ER  &  DUFF.    R.T.  Heneker, 

A.  H.  Duff  i( 

HOLDEN  A.  R „ 

Holt  Chas „ 

Honan  M t 

Houle  L — , 

Hurteau  &  Gibeault.'  *  J.'  *  A."  Hurteau,     §  § 

A.  Gibeault 

HUTCHINS  H.  A.,  K.  C H 

Internoscia  Jorome M 

lies  Charles A'Vtr'V'il 

Jacobs  &  Carneau.  s.  W.Jacobs    n 

Leon  Garneau •  •  • 

JALBERT  &  AUDET.    J.  W.   Jalbert  u 

H.  E u 

Jarry  J-  A 

Jasmin  V.  F rt 

Joanette  J.  H it 

Jodoin  &''Renaudi*Tancrede'  jodoin, 

Gustave  Renaud , 

Joseph  E  • „ 

Julien  &  Berard -'1211''' 

K.C,  Paul  Lacoste, tt 

Kirby  Jas.,  K.C  ... H 

Lachapelle  &  .Archambault^ _  . . . . » 


Lacombe  &  Pilon,    G. 

A.  Pilon     

Lacoste  Alexandre. 
LACROIX  J.  O.  . . 
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Laflamme  &  Mitchell.  N.  K.  Laflamme,  Montreal 
Lafleur;    MacDougall     Mac- 
Farlane  &   Pope.    e.    Lafleur, 

K.C.,      Gordon      W.        Macdougall, 
Lawrence     MacFarlane,   Charles    A. 

Pope " 

Laf ortune  D.  A " 

Lamarche  &  Lawrencelle " 

LAMARRE  &  BRODEUR,  Joseph  I.  La- 

marre,  J.  A.  A.  Brodeur " 

LAMOTHE     &      CHAMPOUX,    J.   C. 

Lamothe,  Chs.  Champoux " 

Lamothe  &  St.  Jacque6,  Gusitave 
Lamothe,  K.  C,  J.  L.  St.  Jacques.  ..      " 

Lapierre  Omer . . . " 

Laporte  Clovis    " 

Laramee  Arthur " 

Larivee   Raoul  " 

Lariviere  M.  J.  C " 

LarochelleM.  G.,  K.  C...     " 

Larose  &  Lalonde,  Vital  Lalonde,  Wil- 
frid Lalonde " 

LAURENDEAU,  PELLETIER  <z  PEL- 
LETIER,  Charles  Laurendeau,  Hor- 
misdas  Pelletier.Alphonse  S.  Pelletier     H 

Lavall6e  Charles  Hector " 

LAVALLEE  &  DELFAUSSE,  Louis 
Arsene    LavaMee,     Romuald     Del- 

faoisse  J.  Desinaxaiis " 

LeBeuf  Calixte '! 

Leduc  A " 

LEBLANC    &    BROSSARD.       Hon. 
P.      E.     Leblanc,     K.C.,     Edmond 

Brossaird " 

Lefebvre    L.  A.,    K.C " 

Lefebvre  L.  J " 

Leonard  &  Patenaude,  J.  E.  E.  Leonard, 

1    E.  L.  Patenaude,  J.N.  Decarie. " 

LIGHTHALL  &  HARWOOD.  W.  D. 
Lighthall,     M.A.,    C.    A.    Harwood, 

A.  McN.  Stewart " 

Lonergan  M.  S  " 

Loranger  J.  H " 

Lussler  Edmond " 

Lyman  &  Dunlop,  F.  S.  Lyman,  John  H. 

Dunlop   *' 

MACKAY  ALFRED,  K.C " 

MACKAYHUGH " 

Maclennan  F.  S " 

McLennan, Howard  &Aymler 

F.  S.  McLennan,    K.    C,  E.    Edwin 

Howard,   H.   U.   P.   Aylmer.  " 

MajoMaster    Hickson,     &     Campbell, 

Donald     MacMaster,     K.C,    J.    C. 

Hickson,  Geo.  A.  Campbell..  ..  " 
McCord  David  R.,  K.C. " 

Mccormick  &  lebourveau « 

McClbbon,  Casgrain,  Mit- 
chell &  Surveyer,  Th.  Chase 
Casgrain,  K.  C,  V.  E.  Mitchell, 
Edouard  Fabre  Surveyer,  A.  Chase 
Casgrain,  J.  W.  Weldon,  Errol  M. 
McDougall.  See  card  p.  14  

McGoun  Arch,  K.C 

Marceau  J.  O 

MARECHAL  &  LANDRY 

MarsanG.  A.,  LL.B .. 

MARTINEAU  VICTOR  

Masson  Louis,   K.C 

Mathieu  J.  U 

Mercier  Wilfrid,  K.C 

Meunier  L.  C,  B.  A 

M ignault  P.  B . ,  K.C 

Millette  N.  A  

Moffat  George  U 

Molleur  Geo , 


Monk  F.  D.,  K.C. Montroa 

MONTY  &  DURANLEAU.    Rodolphe 

Monty,  Alfred  Duranleau " 

Morgan  E.  A.  D. " 

Morrison  G.  A « 

Morrison  &    Hatchett ...  4* 

MOUNTW.  E «« 

Mousseau  &  Gasne " 

Mullin  &  Mathieu « 

OgdenC.G " 

OUGHTRED,  &  PHELAN,  A.R.  Ough- 

tred,  K.C,  M.  A.  Phelan .  « 

Ouimet  J.  Adelard " 

Pagnuelo  T " 

Pagneulo  W » 

Papillon  J.  H.  O » 

Pariseault  C  A " 

Patterson  &  Astle " 

PauzeJ.  X « 

Payette  &  Brosseau  — ,     ",. 

Pelissier,  Wilson  &,  St.  Pierre. 

Ernest  Pelissier,  K.C.  C  A.   Wilson, 

K.C..  G.  St.  Pierre " 

PellandJ.  O •« 

Pelletier  Jos " 

PELLETIER  &  LETOURNEAU.    L.  C. 

Pelletier.  K.  C,  S.  Letourneau «« 

Piche  Camille,  K.C " 

Pilon  Anthime  . .  •* 

PilonJ.  W 

PILON  &  PILON.  —  Pilon,  J.  A.  Pilon, 

jun •* 

Place  E.  G ....   ..'..  '• 

PlourdeG.H <• 

Poliquin  Geo «« 

Pruneau  &  Lacasse " 

Rainville,    Archambeault,    Gervais    & 

Rainville.    Hon.  H.  B.  Rainville,    K. 

C,  Hon.  Horace  Archambeault,  K.C, 

Honore  Gervais,  K.C,  Paul  Rainville.  " 

Raynes  Chas.     , »• 

Renaud  Zotique ** 

Rheaume  T »« 

RIELLE  &  BOND '.  •' 

Rinf  ret  A.  L  ** 

RITCH1EW.F '« 

Rivet,  Handfield&  Handfield " 

Robert  &  Robert " 

ROBILLARD  &  TETRAULT.    J.   Al- 

deric  Robillard,  E.  D.  Tetrault " 

Robitaille  Clement " 

Rodier  Charlemagne " 

ROY  &  MOLLEUR.     C.  S.  Roy,  J.  A. 

Molleur " 

Roy  F.X..L.L.B " 

SEMPLE  G.  H " 

Senecal  Oscar «« 

ShortR  '« 

Sicotte  Louis •« 

Savignac  J.  A " 

SMITH.  MARKEY,   &  SKINNER,    R. 

C.  Smith,  K.C,  F.  H.  Markey,  Waldo 

W.  Skinner «« 

St.  Julien  &  Theberge.  J.  A.  St.  Julien, 

Albert  Theberge ' 

Stackhouse     Russell   T,' u 

Staveley  W.  R  " 

STEPHENS     &     HARVEY.       C     H. 

Stephens,  Alfred  E.  Harvey " 

Sullivan,  J.  A •' 

TAILLON,  BONIN   &  MORIN.  Hon.  L. 

O.  Taillon,  K.  C,  J.  A.  Bonin,  K.C, 

L.  J-  S.  Morin u 

TetreauE    " 

TremblayF.P  " 

Trihey,    Bercovitch     &     Kearney.    H. 

Trihey,  P.  Bercovitch " 
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I  'RUDEL  HENRI 

"rudeau  J.  C.  H 

'rudeau  L.  T.  A 

'RUELL  II.  V 

i'ucker  Henry  J 

,'andal  Philippe. 

/illeneuve  Fred 

Vineberg  A.  H •••••!•'•": 

PIPOND  &  VIPOND.  Ernest  Vipond, 
1  i erbert  S.  Vipond •••••• 

Walsh  &  Walsh,  J.  C.  Walsh,   lhos.  E. 

Walsh 

WEINFIELD  HENRY 

^Weir,  MacAllister  &  Cotton 

Whelan  John  P.,  jun 

White     Sl    Buchanan 

White,  K.C..    A.    \V 


Montreal 


W.     J. 

.Buchanan, 


JEHWa :::.".v..:::::  :::::»«  mm. 

Kelly     J.   H u 

Mousseau,   J.  A „ 

MILL.  JAMES   E „ 

B3S^w"::..v..::..v...v..::.::.::jnffi- 

Comeau  L.  H  „ 

Ichlm  Honore;" "  \\" .. ' \ V  ".  .Nornininkue,  Que. 

Mackay Aug. S PaPineaJK££ 

Garneau  A.    S.,  K.C .Perce 

Flynn,  W.  A.  E piJriBville 

Houde  Louis PJf"w 

Amyot&  Fremont Q«f,bec 

AvlwinT.  C  {t 

Beaubien  L.   Omer 

BEDARD,  CHALOULT  &  PREVOST. 
,los.  E.  Bedard,K.C.,V.  Chaloult,  J.  A.      ^ 

Prevost.LL.L   ...        •••  •- r"'v 

Belleau,    Belleau   &    Belleau      I.    N. 
Belleau,    K.C,    Eusebe    Belleau,    N.      ^ 

Belleau „ 

Belleau  Ste.  Foye 

BKRNIERALPH u 

Boivin  Henri M 

Campbell  R „ 

CANTIN  J.  P M 

Carbray  T.  J 

Caron,    Cibsone     &    Dobell, 

George  F.  Gibsone,  Alfred  C.  Dobell.      ' 
CASGRAIN,     LAVERY,    RIVAKL)    & 
CHAUVEAU.      Hon.    Thorn.    Chase 
Casgrain,  C.R..   J.   S.    Lavery,   C.R  ,       ^ 

A.  Rivard,  A.  Chauveau (( 

ChauveauC.  A....  ..     •    U,%m"'j£ 

Choquette,      Calipeault       & 

Metayer.     Hon  p-  A-  choquette, 

C  R    LL.D.,  Ex-Judge  Superior  Court, 
Quebec,  Antonin  Galipeault,  Alphonse     ^ 

Metaver. •  •  •  •  •. 

Cimon,Sevigny&  Parent.     H.    Cimon, 

A.  Sevigny,  E.  Parent . 

COOK    W.    &  A.    H.    W.Cook,  K.C, 
A  H.  Cook.  Arch.  Laurie,  F.  Murphy. 

CORRIVEAUAPP f| 

Corriveau  P.  A •  •  •  • •  •   -  •  •  ■  • 

Darveau  &  Darveau.    C.  Darveau,  C.  V.     §| 

DAVIDSON" &  DESRIVTERES'.'   W.'  H. 

Davidson,  E.  Desrivieres u 

Deguise  Chas H 

Delisle  Oscar ^'A"Vi 

DEFERS  &DEMERS.    L.  G.    Demers.     u 

A.  Demers 


Dion  Aime Quebec 

Dionne  C.  E.  L. " 

Dorion    &    Marchand.      C.    E.    Dorion, 

A.  Marchand  .... 

Drouin  F " 

Drouin,  Pelletier,  Baillargeon 

&  St.  Laurent.  F.  X.  Drouin,  K. 
C,  Hon.L.  P.  Pelletier,  K.C.  Elzear 
Baillargeon,  L.  St.  Laurent " 

Fiset  Elz.  L " 

Flynn  Hon.  E.  J.,  K.C ...  " 

Fortin  J.  E       " 

Francceur  J.  N ' 

French  Peter  —        " 

GAGNE  &  GAGNE.    J.  C.  &  J.  Arthur 

Gagne 

Gagnon  J.  A.  M 

Galipeault  A  

Gelly  Emile 

Gosselin  Jean " 

Guay&Hudon.    Rodolphe  Guay,  J.  A. 

Hudon " 

HamelC    N *' 

Jolicoeur  P.  J ' 

Jones  G.  E.  Allan " 

Lachance  &  Ahern.  A.  Lachance,  M.  J. 

Ahern " 

LANE  &  CANTIN.   J.  A.  Lane,  P.  Can 

tin " 

LangloisP.  W  " 

Lavergne  &  Taschereau     Ar- 

mand  Lavergne  ,M.P.,  AlleynTasche- 
reau 

Leclerc  Felix M 

MorinL  D  

O'Sullivan  H 

PACAUD,  BOIVIN  &  BERNIER. 
Lucien  Pacaud,  H.  Boivin,  J.  Bte. 
Bernier       :' 

PaquetE.  T  : % 

Patrv  Jules     ........     

PAYMENT  &  PAQUET,  L.  E.  O.  Pay- 
ment, E    T.  Paquet 

Pelletier.  Hon.  SirC.  A.  P.,  K.  C 

Pentland,  Stuart  &Brodie,  c. 

A.   Pentland,  G.    G.    Stuart,    C.     E. 

Brodie. " 

PrinceJ.E 

Rheaume  A.  A 

ROBERTSON  ALEXANDER " 

Robitaille  Hon.  Amedee  ...    ] 

Rochette  J.  A  •  -•   

Roy  J.  P.  ••     - , 

Roy  Hon.  L.  R 

SEVIGNY  ALBERT |J 

Smith  Chas 

STAFFORD  LAWRENCE,  K.C " 

Taschereau  Roy,  Cannon  & 

Parent.  L.  A.  Taschereau,  K.C, 
Ferdinand  Roy,  L.  A.  Cannon,  Geo.       ( 

Parent '••.•••;, — 

Tessier  &  Couillard.  Hon.  Jules  Tessier, 

Antonio  Couillard  u 

Tousignant  J.  O.  •••• 

TURCOTTE  H.  AD  JUTOR  .K.C ... ...      " 

TURGEON.ROY&  LANGLAIS.    Hon. 
L.  A.  Turgeon,  J.  Ernest  Roy,  Romeo     ^ 

Langlais ■•■     „ 

VidalJ.  L.  O H 

Vien  Thomas •     _  , 

BedardE.  J Richmond 

Mclver  W.  E (i 

McKENZIEP.  S.G 

Martin  J.  P 
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StJulienR.T Rigaud 

Asselin  L    N.,  K.C " 

Begin  P.  A llimouski 

Fiset,     Tessier    &    Tessier      H.      R. 

Fiset,  Aug.  Tessier  jr.    E.  Tessier     " 
Gagnon  &  Sasseville.   S.  Gagnon,  E. 

Sasseville " 

Martin  J.  P " 

Pouliot  J.    N.,K.C " 

Tache  Louis " 

Riou   &  Berube Riv.iere  du  Loup 

Langlais  L.  A Roberval 

BoilyArmand  " 

Lef ebvre  Thomas " 

ValleeJ.  D.  V. " 

HOVE Y  HORACE  M  Rock  Island 

DeLaRondeR.  P St  Andrews 

Baribeault  J.  E St  Anne  de  la  Perade 

Berube  L,  Omer St  Anne  de  la  Pocatiere 

Talbot  L.  A St  Ephrem  de  Tring 

Champagne  Hector,  K.C St  Eustache 

Fauteau  A " 

Allard  Jules  St  Francois  du  Lac 

BarilZ " 

Godbout  Arthur St.  George  de  Beauce 

Bolduc    Remi 

Godbout  Arthur , St  George  East 

Fortin  Arthur *' 

Beauchemin  A.  O.  T St  Hyacinthe 

Beauregard,  J.  O " 

BE  AUPARL  ANT  &  MARIN...     A.M. 

Beauparlant,  M.  Marin " 

Blanchet     Denis 

FONTAINE  V.  E u 

LU5SIER,  GENDRON  &  GUIMOND 

L.  Lussier,  L.  A.  Gendron,  Ernest 

Guimond       " 

Morison,    L.    F.,   K.C " 

DeMartigny  J.  C.  L St.  Jerome 

Leonardi  J.  Victor " 

Marchand  C.  E  " 

Nantej  W.  B.,  K.C " 

PREVOST,  RINFKET  &  M  4RCHAND      " 

Rinfret  Tbibaudeau " 

Rochon  Gedeon  " 

Belanger,     L.   C St.     Johns 

Careau  J.  P 

Cartier  J. " 

Chasse  P.    A.  K.C " 

DELAND   &   BRASSARD " 

DEMERS    &   FORTIN.     Joseph   De- 

mers,    Georges   Fortin..    ...     ..     .. 

DoreP.  J " 

Fournier,    J.    O 

Girard  A.  D ...     " 

Gosselin  &  Poulin  *' 

Laimoureux     E.    J.    M " 

Marchand  Gabriel '* 

MESSIER,    J.    S.,    K.C " 

Prairie    A " 

Roy  Philippe «• 

Saint-Cyr    J.    F " 

Bouffard  Pierre St  Joseph[de  la  Beauce 

Bruneau  Ernest " 

Doran  Daniel " 

DufourF.  X M 

Pacaud  &  Morin.    A.  Pacaud,  L.  Morin.     " 

Talbot  L.U 

Vezina  Elzear " 

Sylvestre  Joseph -  - St  Julienne 

Gauthier  L.  J St  LinTdes'Laurentides 

Fortier  H  St  Marie,  Beauce 

Morency  J.  A " 

Beaulieu  Emery St.  Martine 

Marchildon  Alfred , St  Pierre  les  Becquets 


Trudeau,    L.    T.    A St   Remi 

Cantin  Pierre .  St  Komuald 

Etbier  &  Lalande.      J.   A..  C.    Fthier, 

K.C,  G.  D.  Lalande St  Scholastique 

Leduc  J.  D , " 

Dufresne  &  St.  Jacques " 

Tousignant  J.  A/. . .        St.  Sopbie  de  Levrard 

Guindon  J.  L.  N St  Vital  de  Lambton 

Demers  J.  N Shawinigan  Falls 

PAQUETTEA.E •« 

McConnell  Arthur Shawville 

BELANGER  LOUIS  C,  K.C Sherbrooke 

Broderick  J.  S " 

Cabana  C.  C ....      " 

Camirand  J.  A " 

CAMPBELL  &  GENDRON " 

Cate,  Wells  &  White.    C.  W.  Cate,  J.      " 

P.  Walls,  C.  D.  White  " 

DUFFETT  H.J >< 

Hurd,  Fraser.  Macdonald  &  Rugg.  Au- 
gusta E.  S.  Hurd,  K.  C,  H.  B.  Fraser, 
—  Macdonald,  F.  S.  Rugg " 

Lawrence,  Morris  <fc  Mclver, 

H.  D.  Lawrence,  W.  Morris,  K.C.      Sherbrooke 

LEONARD  JOHN « 

O'Bready  M " 

PANNETON  &  LEBLANC.  L.E.  Panned 

ton,  J.  E.  Leblanc " 

Pigeon  Arthur «' 

Rioux  V.  Emile .  .........'     *« 

Allard,  Lanctot  &  Magnan.    J.  Allard, 

A.  Lanctot,  G.  Magnan  Sorel 

Broueseau  J.  B »« 

Bruneau  A.  A.   «' 

Ethier  &  Lefebvre.     L.    Ethier,  F.  Le- 

febvre " 

Lanctot  Adelard " 

Mathieu  — •• 

Vanasse  A.  P " 

Villiard  J.  A " 

WurteleC.  J.  C •« 

Bergeron  T.  J .  Stanstea  * 

Hackett  Hon.  M.  F.,  K.  C " 

Giroux,    F.    X.   A Sutton 

Baker  &  Baker.    Hon.  G.  B.   Baker,  K. 

CG.H.Baker     Sweetsburg 

Cotton  &  Cotton,  C.  M.  &  W.  U.  Cotton,.     " 

Giroux  F.  X.  A " 

Lamoureux  E.  M.  J .....     " 

Leonard  A.  J.  E u 

Lynch  W.A ...Sweetsburg 

Racicot  E.,  K.C " 

Westover  E.  W " 

Gaudet  Victor Terrebonne 

DESCHAMPS   SAM Thetiford   Mines 

Girouard  A " 

Legare  T " 

TalbotL.A " 

Barnard  Joseph Three  Rirer» 

BIQUE  PHILLIPPE. " 

BLONDIN  &  DESY " 

Bourgeois  Charles •* 

Boisclair  E.  D  " 

Bureau  &  Beaudry " 

Comeau  J.  A " 

GUILI.ETL.P " 

HOULD  J.  B.  L.,  K.C " 

MARTEL  &  DUPLESSIS,  P.  N.   Mar- 

tel,  N.  L.  Duplessis " 

Methot  Geo " 

Comeau    &    Ogden " 

PAQUIN  L.  D 

Tesgier  J.  A " 

Tourigny  F.  S;,  K.  c - 
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Russell  T.   Stackhouse, 

A&trorate,  Sarrteter,  IMtritar, 


204  ST.  JAMES  STREET, 

MONTREAL. 


Tel.  Main  2433 


Brossoit  Numa Valleyfleld 

JOROX,    R.    S " 

Codebecq  L " 

Laurendeau  J.  G  " 

Legault,   J.  A 

PapineauL.  J.,  K.C " 

Plante  Artb " 

Achin     Z Vaudreuil 


Belanger  Francois  Ville  Marie 

Cherrier  Andre     '• 

Cougineau  &  Triulel u 

Cloutier  Komulus Waterloo 

Laliberte,    W Victoriaville 

McCABE  E.  P.  F Windsor  Mills 

Heroux  J    E.G ..  Yamacbiche 


OlSTTJ^RXO. 


Mackinnon  A.  J Acton 

Meredith,    Judd  &    Meredith   (London 

Branch) Ailsa  Craig 

Macdonell  &  Costello.    J.  A.  Macdonell 

K.C,  F.  T.  Costello Alexandria 

Munro    M " 

Smitb  A.  L. " 

Tiffany  E.  H 

Evanturel  Hon  Alfred  Alfred 

Fisber  &  Bell.  W.  G.  Fisber,W.  A.J.  Bell  Alliston 
Lennox,  Cowan  &Brownf  Barrie  branch)     " 
Greig  &  Greig.  A.  M.  Greig,  P.  A.  Creig. Almonte 

Jamieson  Harold 

Kirkland  J.  T. ,  D.C.L '• 

Stafford  W.  H «« 

Hanna,  La  Sueur  &  Price  Alvinston 

Pardee  &  Burnbani " 

Davis  Delos  R Aniherstburg 

DavisFred  H.  A " 

Hough  F.  A , M 

K  enrick  Edward Ancaster 

Fitzgerald  \V.  E Arkona 

Bur wasb  Arthur  Arnprior 

Dulmage  Charles  A.  R 

Grout  T.  H " 

Slatery  R.  J..  LL.  B " 

Tompson  J.  E  " 

WilkinsM Ar  L 

Beale   Thos.   R Athens 

Lennox  &    Choppin.    T.    H.    Lennox, 

H.E.Chopin Aurora 

Haines   Alfred    E Aylmer 

Miller  &  Backus.    E.  A.  Miller,  A.  H. 

Backus   " 

Stevens   W.  E ; «« 

Ault  Wellington  Barrie 

Hewson   &  Creswicke.  C.  E.  Hewson,  K. 

C,  A.  E.  H.  Creswicke,  K.C " 

Lennox,  Cowan  &  Brown.  H.  Lennox, 
K.C,  A.  Cowan,  Geo.  E.  J. 
Brown " 

McCarthy,  boys  &  murchisox, 

W.  A.  Boys,  1).  C.  Murchison " 

Radenhuret  Geo.  A " 


Ross  Donald    Barrie 

Stewart    &     Stewart.      H.     D.    &     D. 

M.  Stewart *• 

Strathy  &  Esten.    H.  II.  Stratby,  K.C.. 

G.H.Esten 

Roach  M.  H. Beaverton 

McCarthy  &  Co.  <br) Beeton 

Anderson  P.  J.  M Belleville 

BogartC " 

BullS.  J " 

Butler  Edward  J Belleville 

Clute&Morden " 

Denmark   (I   *' 

Diamond  W.  J  '• 

Flint  John  J.  B " 

FOKINP.McL   " 

MASSGN  STEWART .      " 

MIKLL  W.C •« 

Northrup    &    Roberts.     W.    B.  North- 

rup,  A.  A.  Roberts ....      " 

O'Flynn  F.  E " 

Ponton  W.  X " 

Porter  &  Carnew.    E.  G.   Porter,   Win. 

Carnew " 

Thomas  H.  P « 

Thomas  J.  P .      ** 

Wallbridge  K.  S " 

Walker  Alex " 

WILLS  &  WRIGHT.     J.   F.   Wills,  M. 

Wright  " 

Williams  John " 

Bitzer,  A Berlin 

Bowlby  W.H..K.C " 

Bowlby  D.  S " 

Clement  &  Clement.  E.  P.  Clement,  K. 

C,  W.  Clement " 

Cram  W.  M 

Millar  &  Sims.      A.  Millar,  K.C,  H.  J. 

Sims " 

Reade  W.  M  " 

Scellen  &  Weir.    J.  A.  Scellen,  J.  J.  A. 

Weir " 

Gosnell  R.  L Blenheim 

Shillington  P.  S " 
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Laidlaw,   W.    B Blind   River 

McArthur.    G.     J " 

White  T.  A " 

Lee,  O'Donohue  &  O'Connor  (Toronto 

Branch)  Bolton 

HickeyW.R.     ...     Bothwell 

Galbraith  Donald  G.  M Bowman ville 

Loscombe  R.  R  " 

McLaughlin  A.  E " 

Simpson  &  Blair.    D  B.  Simpson,  Chas.     " 

P.  Blair  " 

Arnold  U.  M    Bracebridge 

Godson  i\  E  " 

Johnson  T " 

.VlahaffyA.A " 

Mahaffy  George M 

Thomeloe  W.  E " 

EVANS  T.  W.  W Bradford 

Scanlon  Mark  &  A.     E.  " 

Blain  T.  J Brampton 

Graham  E.  G " 

Heggie,   R.   E " 

Justin  B.  F " 

Manning  J.  J  " 

McFadden  W.  H " 

Morphy  W.  S 

PringleR.  H " 

BAIRD  &  BROWN.    A.  L.  Baird.L.  W. 

Brown Brantford 

Bowlby  J.  W.,  K.C " 

Brewster,   Muirhead  &  Heyd.      W.   S. 

Brewster,  K.C.,  G.  H.  Muirhead,  G.D. 

Heyd '•    « 

Charlton  W.  M " 

Barley  &  Sweet.    J.  Harley,  K.C.,  E. 

Sweet,  Harry  Hewitt " 

Heyd,   Louis  F.,   K.C ,      " 

Hollinrake  W.  A  " 

MuirM.  F " 

Read  E.  R " 

Tapscott  Chas.  S 

WadeT.  S " 

Watts  A.  E-... M 

Wilkes  &  Henderson.    A.  J.  Wilkes,  K. 

C,  W.T.  Henderson " 

Woodyatt  Thos " 

Grant  &  Roach Brechin 

D.ie wry  George Brighton 

Lear     W.  E 

BKOWN  M.M Brockville 

Buell     &     Botsford.    W.     S.     Buell,      " 

J.  H.  Botsford ". 

Deacon  Chas  R 

Deacon  Jos.,  K.C " 

FulfordC.C  " 

HardyA.C...         4l 

Hutcheson  &  Fisher.    Jas    A.   Hutche- 

son,  A.  A.  Fisher " 

Lewis  W.  A " 

O'Brien    &    O'Brien.     D.    O'Brien,    J. 

O'Brien " 

Page  J.  Albert " 

Stewart  H.  A  " 

PETERSON  N.  H Bruce  Mines 

McLean  D.  R B urk 's  Falls 

Cleaver  E.  H Burlington 

Kerns  F.  A " 

Arrell&  Lewis  Caledoni? 

Colville  A.  B Campbellf ord 

Lynch  D.  J 

Payne    G.   A   ' 

Reid  Archibald  J Cannington 

French  F  J.,  K.  C.  (Branch  office) Cardinal 

MclNTOSB  COLIN.  B.C.L.,  L.L...Carleton  Place 

McNeeley  J.  S.  L. ..' " 

PATTERSON  &  FINLAY.    Robt.  Pat- 
ter on,  G.H.  Findlay " 


Colter  &  Goodman.    R.  S.   Colter,  A. 

K.Goodman  Cayuga 

Snider  T.  A " 

Thompson  &  Murphy  " 

Arnold  S.  B  Chatham 

ATKINSON  CHAS.  R.,  K.C " 

Gallagher,  E.  E " 

HOUSTON   &  CLARK,   M.    Houston 

Alex  Clark " 

Kerr  J.  G " 

Lewis    &    Richards.    O.     L.     Lewis, 

K.C,  W.   G.  Richards " 

McKeough  Wm.  E " 

MARTIN  GEO.  G " 

Martin  VV.  J « 

Robinson  W.  H " 

Sayer  Geo.  A " 

SCULL ARD  THOS.  S " 

Smith  H.D " 

SmithW.F     " 

Stanworth  Ward " 

Stone,    Gundy   &  Brackin,    F.    Stone 

W.    E.   Gundy,   R.   L.     Brackin     ..  " 

Walker  J.  A.,  K.C M 

White  J.  W " 

WILSON  &  PIKE.    M.  Wilson,  K.C, 

J.M.Pike " 

George  A.  D  Chesley 

Lawson,    W.    B Chesterville 

BRYDONEW Clinton 

Graham,    H.    D Cobalt 

Hall,  Alfred " 

McDougall  McNairn-Hall " 

Mitchell,   G " 

Ross,   George " 

Ryckman,  Kerr,  Maclnnes  &, 
Mahon " 

Slaght,  AG " 

White,   S : " 

Armstrong  A.  J Cobourg 

BoggsF.  D " 

Field  F.  W.     See  card  p  13 " 

HUYCKE  E.  C.  S.i  K.C   ..; " 

Holland  H.  F " 

Kerr  W.  F " 

McColl  &  Keith.    J.  B.  McColl.  J.  F. 

Keith  • 

Payne  Wm.  L.,  K.C.     See  card 

p.  13     ...      :  

Webb  F.    L 

Allan,   W.    T 

Birnie    John,    K.C 

Birnie  John,  K.C     ...    M 

Bruce  &  Fair.  G.  W.  Bruce,  R.  E.  Fair.     " 

Moberly   George " 

Robertson  Henry,  K.C     Collingwood 

McCarthy  &  Co.  (H.  C  Barrio")  Cookstown 

Mercer  &  Bradford  (Toronto  Branch).. .Cooksville 

Burritt  W.  E  Copper  Cliff 

CHISHOLM  JOHN  A Cornwall 

Danis  &  Primeau.  D.  Danis,  J.  A.  Primeau  •' 

Dingwall  Jas ,. 

Gogo     &     Harkness,     G.     T.     Gogo 

J.    G.    Harkness 

Milligan,  J.  C " 

Pringle  &  Cameron.    R.  A.   Pringle,   J. 

A.  C  Cameron  B.A.,  LL.B ...      " 

MacLennan,  Cline  &  MacLennan.  D.  B.      *' 
MacLennan,  C.  H.  Cline,  F.  J.  Mac- 
Lennan    " 

Smith  &  Langlois.    Robt.   Smith,  Alex. 

Langlois " 

StilesGeo.  A " 


Colborne 

.    .  .Collingwood 


I 
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Lennox      Cowan     &,    Brown      (Barrie 

Branch)  Creemore 

Danis  &  Primeau  (br) Crysler 

Reams  John  McKeown Drayton 

Lown  A .  S " 

Sharpe  Jas.   W  K.C Dresden 

'Weir  Geo.  E * 

sCwyn  H.  C  Dundas 

Know'es  W.  E.  S " 

■I  m i  mi  in  T  TT 

Wardell  A.  R " 

Lamon  James Dundalk 

Lucas,  Wright  &  McArdle ,' 

Mackay,    Telford    &  Grosch 

Bradford  &  Bradford.    S.  K.  Bradford, 

K.C.  Kobt.  Bradford Dunnville 

Moore,   H.   C " 

SwayzeW.  D " 

Mackay,  A.   G " 

Telford  J.  P " 

Barnum   W.  Harold  Dutton 

Leitch  C.  St  Clair '* 

Lawson  W Eganville 

]vr*-it.]ip8oii  i^  a  ** 

M  cCarthy  &  'Co.  (H.  O.  Barrie)  '..'.'.'... '.  .Elmvale 

PlaxtonC.W " 

Wissler  H Elora 

McDowell  W Erin 

Geddes  F.  B Essex 

Wisnier  E.  A " 

Dickson  &  Carling.    L.  H.  Dickson,  I. 

K.  Carling  Exetei 

Gladinan  &  Stanbury.     F.  W.  Gladman, 

J.  G.  Stanbury,  B.A " 

Wilson  J.   A Fergus 

Harkness  &  Milligan Finch 

Owens  W.  G ' Forest 

Porte  W  J " 

KEATING  W.J  Fort  Francis 

SissonsH.  J.  F " 

MATHESON  W.A Fort  William 

BYEKS  D.Fv " 

Douler,  W.  W " 

MORRIS  &  BABE " 

MORTON  W  L M 

Swinburne  J.  E. " 

Boldrick,    H.    L Frankford 

Blake  J.  R Gait 

Dalzell    &  Barrie.      John  B.   Dalzell, 

Kobt.  Barrie " 

HANCOCK  JOHN " 

Jamieson,    J.    M " 

Kellcher  Geo.  F  " 

SecordM.  A " 

Balfour  Mudie Gananoque 

Carroll  Wm.  B « 

Jackson  J.  A  •« 

Boss  James  C. " 

Campbell  W.  A.  F Georgetown 

Blackburn  &  Weeks Glenco© 

Elliott  J.  C  «' 

Stuart  &  Moss.    Alex.  Stuart,  K.  C.,  W. 

D.  Moss Cornwall 

Cameron   &   Killoran.     M.  G.  Cameron,     '• 

J.  L.  Killoran  Goderich 

Dancey  L.  E. •• 

Dickinson  &  Garrow.  E.  L.  Dickinson, 

Chas  G arrow ■« 

Johnston  M .  O «• 

Lewis  E.  N ,      •' 

Proudfoot   Hays  &,  Blair.  Wm. 

Proudfoot,    K.C,  R.  C.  Hays,   G.    F. 
Blair  " 


Craig  John  IT Gore  Bay 

McCullough  J.  W " 

McKessock  &  McRae " 

Murray  A.  G.,  LL.  B  "     ""' 

Titus  F.  E " 

Hornsby  Frank Gravenhurst 

Lancaster  &  Campbell  Grimsby 

McConachie,    G.    B " 

Buckingham  W .    E Guelph 

Cutten  W.  H " 

DUNBAR  CHAS.  L        » 

DUNBAR   &   DUNBAR " 

GUTHRIE  &  GUTHRIE.    D.  Guthrie, 

K.C.  Hugh  Guthrie " 

JEFFREY  NICOL     " 

MACDONALD  &  DREW.     A.  H.  MAC- 
DONALD,  K.C,  J.  J.  DREW '« 

Maclean    &   Maclean,   Kenneth  Mac- 
lean  Douglas   Maclean " 

McKlNNON  &  HOW1TT     R.   L.   Mc- 

Kinnon,  J.  R.  Howitt     " 

Mowat  J.A.  " 

Peterson  H.  W " 

Saunders  T.  W " 

WATT       &     WATT     James       Watt 

Frederick  Watt " 

Lindsay  S.  E Hagersvllle 

Day,  Kerguson  &  Day Haileybury 

ElliotF " 

Graham,  Kearney  &  Wright " 

McDougall  &  Hall « 

Ghent  C.  A Havelock 

Gamble  &  Smiley  (br) Hillsburg 

Beasly  A.  C Hamilton 

Bell  &  Pringle.    W.  Bell.R.  A.  Pringle.  " 

Boyd  E.  W •' 

BIGGAR  &  McBRAYNE.  S.  D.  Biggar, 

W.  S.  McBrayne " 

BROWN  A.  W. " 

Bruce.  Bruce  &  Counsell.   A.  Bruce,  K. 

C,  Ralph  R.  Bruce,  J.  L.  Counsell. ...  " 

BURKHOLDER,    C    E " 

CARPENTEK  HENRY ♦« 

Cahill  &  Soule.    E.  D.  Cahill,  John  II. 

Soule " 

Chisholm  &  Logie.    Jas.  Chisholm,  W. 

A.  Logie " 

Crerar,    Crerar  &   Bell,  P.  d. 

Crerar,  T.  H.  Crerar,    C  W.   Bell,  B. 

A " 

DuffW.A.H  « 

Evans  Walter 

Farmer  &  Schelter,  T.  D.  Farmer,  J.  L. 

Scheler " 

Gibson,  Osborne,  O'Reilly  &  Levy.  Hon. 

J.M.Gibson,  K.C,   W.  W.   Osborne, 

M.  J.  O'Reilly,  G  H.  Levy    " 

HARRISON,    JOHN; " 

HASLE1TT.  C 

Jones  J.  W " 

KERR  &  THOMSON.  GEO.  S.  KERR, 

GEO.  C  THOMSON « 

Lazier    &    Lazier.    S.  F.  Lizier,  K.C., 

E.  Lazier    Harold  Lazier.   , " 

Lee  &  Farmer.  Lyman  Lee,  J.  G.  Farmer     " 
LEES,    HOBSON    &    STEPHENS.     W 

Lees,Thos.  Hobson,  L.  F.Stephens,  H. 

S.  Lees " 

Lemon  Charles " 

Lewis  &  Arrell,    A.M.Lewis ..   ....      " 

McClemont  &  Bicknell,   W.  M.  McCle- 

mont,  H.  H.  Bicknell " 

Malone  Martin " 

Martin  F.  R " 

MARTIN       &      MARTIN,       Kirwan 

Martin,   D'Arcy   Martin " 
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Mewburn  &  Ambrose.    S.  C.  Mewburn,Uaniilton 

E.  II.  Ambrose 

Nesbitt,   Gawld  &  Dickson.    Jobn  W. 
Nesbitt,    K.C,    J.   G.    Gauld,  James 

Dickson  " 

PETttlEH  D " 

Publow  &  Ogilvie.    J.  H.  Publow,  J.  A. 

Ogilvie M 

Ross  W.   L * 

Scott  &  Robertson.    J.  J.  Scott,  K.  C, 

H.  H.  Robertson " 

StanionJ.  P " 

Staunton,    O'Heir    &    Morison.     G.   L. 

Staunton,  A.  O'Heir,  F.  Morison " 

Waddell  F.  R  " 

WardropeW.  H " 

Wasbington  &  Martin,  S.  F.  Washing- 

ton,  F.  R.  Martin  " 

Campbell  Arcb.  G Harriston 

Spott on  Anson " 

Mnrpby  &  Co.    (br)  Harrow 

Clarry  L.  Fred  Hastings 

Ghent  C.  A Havelock 

Lawlor  H.  W  Hawkesbury 

Cooke  H.  J.  D Hensall 

GrantDonald  M Huntsville 

HowellAlfred •« 

Hutcheson  S.  A " 

Wilgress  G.  S " 

GIBSON,    J   GARFIELD Ingersoll 

Hegler  JC..K.C  ». 

Holcroft,   W.   W " 

Walsb  Michael  K.C " 

Wells  TbomasK.C " 

Davy  G.  H Iroquois 

Murdoch  J.  Y Jarvis 

Allan  Thos.  K Kemptville 

Ferguson  G.  H  " 

Kinney,    J.    A Kenora 

McGdilLivray,      &    Machin    J    F     Mc- 

GilMvray,   H.  A.  C.   Machin Kenora 

McLellan  A  ' 

Mackenzie  P.  E  " 

Loscombe  W.  C  Kincardine 

Macpherson  J.  A " 

Stewart  R.  J " 

Bawden  Jos Kingston 

Cunningham  &  Lyon.    A.  B.  Cunning- 
ham, H.  Lyon " 

Givens  &  Givens  D.  A.  &  W.  R «* 

Kirkpatrick,   Reeers    &    Nickle,  R.  V. 

Rogers,   K.C,  W.  F.  Nickle " 

Macdonnell  &  Farrell.    G.  M.  Macdon- 

nell,  K.C,  J.  M.  Farrell " 

Macnee  Jas.  H " 

Mclntyre  &  Mclntyre.  John    Mclntyre, 

K.O.,  D.  M.  Mclntyre " 

Mowat  John  McD " 

Mundell  Wm " 

Rigney  T.  J " 

Smyth,  King  &  Smyth.    E.  H.  Smyth, 

K.C,  F.vKing,  G.  H.  Smyth •« 

Snook  Tunis  L " 

Sullivan  W.  H.... »• 

Walkem  &  Walkem,  R.  T.  &  J.  B H 

Webster  Chas.  R •' 

Whiting  J.  L..K.C  " 

Goodeve  G.  S KingsTille 

Smith  \V.  A " 

Langley  O.  A      Lakefield 

Macdonald  J.  S Lancaster 

Stewart  Wm " 

Davis  J.   S.   Latchford '  * 

Scott,   Scott  &  MacGregor 

Boles  A.  T Leamington 

Barton  W.  T " 

Devlin  A.  P  Lindsay 

Hopkins   &    Hopkins,    G.     H.     Hop- 
kins, K.C,  F.  H.  Hopkins " 


KnightL.R Lindsay 

McIMarmid  &  Weeks.  F.  A.  McDiarmid, 

CE.  Weeks '« 

McLaughlin  &  Peel.  R.J.  McLaughlin. 

K.C,  Jas.  A.  Peel " 

Moore  &  Jackson.     F.  D.  Moore,  Alex. 

Jackson    .... ...     " 

Stewart  &  O'Connor.    Thomas  Stewart, 

L.  V.  O'Connor u 

WeldonT.E " 

Blewett  &  Bray Listowell 

Hamilton  J.  Cecil,  B. A " 

Morphy     &     Carthew.      H.     B.      Mor- 

phy,  K.C.  J.  M.  Carthew ' 

Terhune  J.  E " 

Atkinson  Charles  R Little  Currant 

Bartlett  P.  H London 

Bartram  W.  H " 
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Murphy  &    Fisher,    Charles     Murphy, 

Harold  Fisher  .. .     " 

Nellis,  Matheson  &  Thompson.  T.  F. 
Nellis,  R.  B.  Matheson, J.  T.  C.  Thomp- 
son   " 

O'Connor  Daniel,  K.C.  ....   " 

O'Meara  &  Graham.    J.  J.  O'Meara,  G. 

D    Graham " 

O'MearaJ.E " 

Osborne  J.  R.,  B.  A " 

Percival  H.  A.  " 

Perkins,  Fraser  &  Gibson.     W.  C.  Per- 

kins.A.  W.  Fraser,  K.C,  J.  G.Gibson.  " 

Pratt  &  Pratt.     Horace  Pratt,  B.A 4* 

Pringle  &  Guthrie.    C.  Pringle,  N.  G. 

Guthrie " 

Proctor  Frank  B " 

SMITH  &  JOHNSTON.    Alex.  Smith, 

Wre.  Johnston " 

Smith  J.  J " 

THOMPSON  ANDREW  T u 

Vincent  J.  U " 

WarneJ.F ...  " 

Armstrong  John .Owen  Sound 

Cameron  (J.  S     " 

Christie  Robert " 

Creasor  A.  D " 

Dobie  D.  Russell M 

Evans  R.  W " 


Ferguson  G.  A Owen  Sound 

Horning  J.  A " 

Kilbourn  &  Kilbourn.     J.  M.  &  F.  H. 

Kilbourn " 

Lucas.  Wright  &  McArdle.  I  B.  Lucas, 

W.  H.  Wright  &  1.  W.  McArdle 

Mackay,  Telford  &  Grosche.   A.  G.  Mac- 

kay,  Wm.  P.  Telford,  Jr.,  S.  P.  Grosche     " 

Masson  W  " 

Middlebro  Wm.  S " 

Sampson   &    Albery,    H.    C.    Samp- 
son &  G.  G.  Albery " 

TuckerH.G. " 

Cowan  Hector Paisley 

Munro  W.  U Palmerston 

Layton,  J.  R Paris 

SMOKE  FRANKLIN,  K.C " 

Douglas  John  (Toronto  Branch)  Parkdale 

Goodman  K Parkhill 

McTavishA.  A ...      " 

1 1  aight  W.  L  Parry  Sound 

HAIGHTW.L " 

Pirie  &  Stone.    E.  Pirie,  H.  E.  Stone.. .      " 

Powell  F.  R  u 

RayN.  A " 

Weeks  J  P... " 

Burritt  Jas.',' k!6 . '.'.'. '.'.'. '.".."". '.'. *.*. '.. Pembroke 
Delahaye    &   Reeves.      G.    Delahaye, 

JobnH.  Reeves " 

Forgie  J.  G " 

Irving  Lennox " 

Metcalf  J.R " 

Supple  J.  A ....      " 

White  &  Johnston.    Peter  White,  K.C, 

H.B.Johnston     " 

White  &  &  Williams.    Wm.  R.  WhiU, 

K.C,  W.  H.  Williams,  J.C  L.White  Pembroke 

Hewson  .W  H Penetanguishene 

Thompson  A.  B " 

Consitt  G.  A Perth 

Foy  Chas.  J  ..  '* 

HALL  F.  W " 

Malloch  E.  G.,  K.C " 

Matheson  &  Balderson.    A.  J.  Mathe- 
son, J.  M.  Balderson ,  " 

Shaw  Alex.  C " 

Stewart  John  A " 

Davidson  W.  S  Peterborough 

DeLaplante  J.  Ozias ** 

DENNISTOUN,  PECK  &  KERR.  R.  M. 

Dennistoun,  E.  A.  Peck,  F.  I).  Kerr. .      " 
Dumble   &    Johnson.     D.     W.     Dum- 

ble,  K.  C,  W.  F.  Johnston " 

Edmison  &  Dixon.  Geo.  Edmison,  K.C, 

A.E.Dixon " 

Edmontin  A  " 

GoodwillJ.  E.  L " 

Gordon  G.N " 

Green  John " 

Hall,  Medd  &  Davidson,   R.  R.  Hall,  T. 

T.  Medd.  W.  T.  Davidson  " 

Hall    &  Hayes.      E.   H.  D.  Hall,  Louis 

M.Hayes " 

Hatton  G.  W  - 

Laplante  Ozias  d« " 

McWilliams  R.  F " 

M  oore  W.  H " 

O'Connell  Gordon  *• 

Poussette  A.  P.,  K.C " 

Roger,  Bennet  &    Goodwill 

G.    M.    Roger,   J.  Wr.    Bennet " 

Stratton  &  Hall.    R.R.Hall " 

Wood  R.  E.,  C .  C  Attorney  •• 
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Craig  W.B.  S Petrolia 

Greenizen  &  McKay  I.  Greeinzen,  W. 

J.McKay " 

Moncrief  &  Wilson.    G.  G.   Moncrief, 

P.W.  Wilson " 

Alcom  G.O.,  K.C Picton 

AllisoH  M.  R " 

Brown  J.  Roland " 

HubbsRich.H  " 

Macnee,  Peter  Clark 

Walmsley,  Thos  " 

Wright  John  A " 

YoungE.  M " 

Eva  M.  Powley Port  Arthur 

COLEA.E.... * 

Cowan  D.  J " 

Reefer  Frank  H " 

Kenny  M.  J  " 

Langworthy     &     McComber.     W.     F. 

Langworthy,  A.  J.  McComber. " 

McBrady  W " 

REEVE  JOHN " 

TurvilleW.  D.  Bruce " 

Macdonald  G.  Smith Port  Colborne 

Kinnear  L  " 

Elliott,   Charles Port  Credit 

Burgess  W Port  Elgin 

Cameron,  C.  S 

Dalrymple  J.  C " 

ChisholmD.H Port  Hop© 

HollandR.H " 

Smith  Seth  S , " 

Ward  Henry  A,  K.C 

White  Henry  

Ebbels  Hubert  L Port  Perry 

Crozier  JohnW " 

Harris  W.  H " 

Atkinson  C.  F.  W Port  Rowan 

Dowsley,  J.  K.,  K.C. Presoott 

French  F.  J.,  K.C 

HalpinP.  K., 

McCrea  Geo „ 

HanningC.  R Preston 

ChownS.T Rainy  River 

Morton  T.  P " 

Mills  W.,  K.C Ridgetown 

Reycraft  L.  J 

Watson  O .  K ' 

ShawJ.D , Rodney 

Bucke  Julius Sarnia 

COWAN  &  TOWERS.   J.  Cowan,  K.C, 

R  I.  Towers  .     «•••• 

Hanna,  Lesueur  &  Howitt.    Hon   W.  J. 

Hanna,  R.  V.  Lesueur,  Henry  Howitt.        «« 

LOGAN  JOHN  R 

McMillan  D.  S         

PARDEE,  BTJRNHAM  &  GURD,  F. 

F.  Pardee,  A.  S.  Burnham " 

WE1RA... 

WhittakerS.  J 

Boyce    &    Hayward.    A.    C.    Boyce, 

G.  Hayward '   Sault  Ste  Marie 

Elliott  Andrew " 

HEARST,      McKAY,    &     DARLING 

W.    H.    Hearst,    J.    M.cKay,    J.   L.  u 

Darling 

Irving  J.  E •  ■  • 

McFadden   *-   McFadden.    M 

McFadden,  U.  McFadden ■ 

McNamaraV " 

McPhailJ.A  .. 

0'FLYNN&  GOODWIN.  J.  L.  O'Flynn, 

Geo .  Goodwin  

Rowland  P.  T 

SwartzE.  O 


Best  J  M Seaforth 

Hays  R.  Stanley  " 

Holmested  Francis  " 

Killoran  J.  L " 

Clement,   F.   A Shelburne 

Vance   G   M " 

Atkison  T.  R Simcoe 

Curtis  Frank  E •• 

Inni8HughP.,K.C  " 

Kelly  &  Porter.    W.  E.  Kelly,  J.  Porter     " 
Slaght,  Slaght  &  Egar.  T.  R.  Slaght,  A. 
G.  Slaght,  T.  Egar " 

Tisdale,  Tisdale  &  Reid,  David 
Tisdale,  K.C.,  W.  E.  Tisdale,  Frank 

Reid " 

WinterA.A '• 

Hall    &    Hunter.    F.  W.  Hall,    H.    S. 

Hunter Smith's  Falls 

LavellH.  A " 

McEwen  John " 

Sparham  &  McCue,  B.  E.  Sparham,  Wil- 
son McCue " 

HOOD    JNO Stayner 

LountGeo.  W " 

Sullivan  A.  J.  F " 

Boldrick,    H.    L Stirling 

Thrasher  G.  G *' 

Button,  F.  L Stouli'ville 

Fitch  C.R  " 

McCullough  Jas " 

Harding  R.  T Stratford 

Lawrence  G.W.  &  Son " 

Makins  &  Hauley.    J.  C.  Makins,  W.  J. 

Hanley — ....   " 

McPherson  &  Davidson.    G.  G.  McPher- 

son,  J.  A.  Davidson " 

P ANTON  A.  M ,4 

ROBERTSON  &  COUGHLIN,    R.    S. 

Robertson,    J.    J.    Coughlin 

Sydney    Smith   &   Steele,    E   Sydneyd    ■ 

Smith,   K.C,   J.   Steele " 

Pope  H.  C Strathroy 

Ross  &  Bixel.    D.  0.  Ross,  A.  W-  Bixel     *' 

Traver  Elliott " 

Rdfewell,  J.   W Streetsville 

Benson  CI St  Catharines 

1UMCNNAN   MICHAEL " 

Burson  G.  B " 

CAMPBELL  J.S " 

Collier  H.  H " 

Connor  Chas.  H *' 

Ingersoll  &  Kinestone.  J-  «• 

Ingersoll,  A.  C  Kingstone " 

Keyes  James  A " 

Lancaster     &     Campbell.    E.  A.  Lan- 
caster, J.  H.  Campbell . 

McCarron  M.  J .    

Marquis  A.  W  

Peterson  G.  F 

Rykert  J.  C,  K.C " 

Telford  J.  M " 

Wilson  W.  S-... • 

Yale  H ' 

Graham  J.  W St  Mary's 

Harstone  Leonard " 

CoughlinD St  Thomas 

CROTHERS  &  PRICE.   T.  W.  Crothers, 

S.  Price  

DAVIDSON  J.B " 

Doherty  Wm.  B 

Duncan  J.  M 

Farley  John,  K.C. " 

Glenn  J.  M.,  K.C " 

Grant  Andrew " 
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^   .       -r  i      a  .St.  Thomas 

John  R.  Green „ 

Maxwell  C  F. ,  jun 

MAXWELL,  C.  F.,   sen „ 

McConnelR.H u 

McCrimmon  A •••^•T*"' 

McLean    &    Cameron    John    McLean,  m 

W.K.Cameron  .< 

Robertson  J.  S «t 

KdkfoVVje8LSe\v:;:::.::v.-..::::.:.sturi.onF.ii» 

McKee&McKee ,, 

Phillion  J.  A «ii<lburv 

Clary  &  Buchanan buclDury 

Fowler  Joseph  „ 

LemieuxF.F „ 

McCrae  &  Value ,, 

McKessock  &  McRae u 

Mulligan  &  Meldrum  „ 

Wood   &   Laibrosse „  ,t._ 

CrozierA S™°n 

Pears^niL \\\\\\\\\SR*>* 

Stephens  j.j::::::: — ;::;t£SSSS 

Coutts  John Thedford 

Qowans  James ineaiora 

Kittermaster  &  Gurd 4, 

SK5-Jf.2^:::::.v:::~r.:ifc-i-i 

Morrison  Hugh ,4 

FJo^foS&coV.v/v.v.:..::: ^0^1 

Casey  F.  W Thorold 

<?&>ha  B.A..::.::.::.::.::.::.::Tiibury 
Knwcv.":::::v:.::v::;::.v::/rinsonburg 

Carruthers  John .,.....» 

Dowler    &    Sinclair    W.    A.     Dowler, 
K.C.,  V.  A.  Sinclair (i 

Livingstone  L.  B.  C • 

AkersJohn    Toronto 

ARMOUR  &  MICKLE.    E.  D.  Armour, 
K.C.H.  W.  Mickle \t 

Armstrong  A.  B 

ARNOLDI  &  GRIERSON-     Frank  Ar- 
iioldi,  D,D.  Grierson ViTA"* 

AYLESWORTa,    WRIGHT,    MOSS   & 
THOMPSON 

BAIRD  JAS „ 

Baldwin  L.  H „ 

BARWICKFREDD 

Beaton  &  Macdonnell.    A.  H.  Beaton, 
G.  F.  Macdonnell ... .    

BEATTY.  BLACKSTOCK,  FASKEN  & 
CHADWICK.  W.  H.  Beatty,  Thos. 
Gibbs  Blackstock,  K.  C,  Geo.  Tate 
Blackstock,  K.C.,  E.  M.  Chadwick, 
Thos.  Tercy  Gait,  David  Fasken,  Har- 
per Armstrong,  Alexander  Fasken, 
H.  E.  Rose,  M.  R.  Gooderham,  W.  R.  ( 
Blackstock ........  . 

BEATTY,  SNOW  &  NASMITB.    A.  J. 
Russell  Snow,  C.  B.  Nasmith ^ 

Beaumont  R.  B 

BeckH.T ' 

Bedford-Jones  A.  C 

Bell  George 

BickfordE.  H 

Bicknell,     Morine      Bain     & 

Strath V-  James  Bicknell,  K.C., 
Alfred  Bicknell,  James  W.  Bain, 
Gerard  B.  Strathy " 


Biggar  &  Burton.  C.  R.  W.  Biggar,  K.C., 
G  F.  Burton Toronto 

Biggs  &  Biggs.  S.  C,  S.  P.,  &  R.  A. 
Biggs  

BLAKE,  LASH  &  CASSELS.  S.  H. 
Blake  K.C,  Z.A.  Lash,  K.C.,  W.  G. 
P.  Cassels,  K.C,  W.  H.  Blake,  K.C, 
H.  Blake,  E.  F.  Blake,  A.  W.  Anglin, 
T.  D.  Law,  W.  A.  H.  Kerr,  W.  Gow, 
Miller  Lash.  R.  CH.  Cassels   " 

Boomer  Geo.  A.,  special  examiner ' 

BoswellA.R.,  K.C " 

Bowerman  L.  H 

BoydW.T        

BRIGGS  &  FROST.  Alf.  W.  Briggs, 
Harold  R.  Frost jls\-;   m 

BRISTOL  &  ARMOUR.  E.  Bristol,  E. 
N.  Armour    

Brown  Merritt  A 

BRUCEA.,K.C 

Bruce  John,  special  examiner    ... 

Bull  Holliss  &  Wilson.  W.  P.  Bull,  J. 
Fred,  Holliss, —  Wilson 

BULL  &  KYLES.  T.  H.  Bull,  John 
Kyles 

Burns  S.  W ' 

CAMERON  &  CROOKS.  A.  B.  Cameron, 
A.  D.  Crooks u 

CameronD.  O • 

Campbell  Dugald M 

Capreol  J.  L 

Carev  F.  W • 

Cartwright,  J.  R..K.C,  Deputy  Attor- 
ney-General,  Parliament  buildings.. . 

Cassels,  Brock,  KeHey  &  Fal- 
con bridge-  Hamilton  Cassels,  K. 
C,  R.  S.  Cassels,  H.  Brock,  G.  M. 
Kelley,  John  D.  Falconbridge.  See 
card  page  16 

Cassels,  Allan  &  Defries.  Allan  Cassels 
R.L.Defries ' 

Caston  &  Co.  Henry  E.  Caston 

Chisholm  William  C 

Church  T.L •  •••• 

CLARK,  GRAY  &  BAIRD.  Hon.  Wm. 
Mortimer  Clark,  K.C,  Frank  M.  Gray, 
W.  A.  Baird  ' 

CLARK,  MCPHERSON,  CAMPBELL  & 
JARVIS.   John  M.  Clark,  K.C,  R.  W. 
McPherson,  Geo.  0.  Campbell,  Fred.      f 
C  Jarvis  ,  

CLARKW.  J 

CLARKE.  BOWES  &  SWABEY-  J.  B. 
Clarke,K.C,  R.  H.  Bowes,  C  Swabey.     " 

Coatsworth  &  Richardson,  E,  Coats- 
worth,  jr.,  J  T.  Richardson .... 

Code  J.  R 

Coe  J.  W ■ 

Cohen  Arthur    '••• 

Cook,  Bond  &  Mitchell.  J  E.  Cook, 
Aubrey  Bond,  John  Mitchell ' 

Cook  Wm  

CORLEY,  PRICE  &  PRICE.  J.  W. 
S.   Corley,  Wm.  H.  &  P.   G.  Price 

Creighton  John 

Crombie,  Worrell  &  Gwynne.  J.  A. 
Worrell,  K.C.,  W.   D.  Gwynne  

CROWTHER  JAMES 

Curry,  Eyre  &  Wallace.  James  W. 
Curry,  R.   W.  Eyre,  E.  E.  Wallace.   .      " 

Day,  Ferguson  &  O' Sullivan.  James  E. 
Day,  John  M.  Ferguson,  Edw,  O'Sul- 
livan 

DavisB.  N  " 

Deacon  G.  P 
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Delaniere,  Reesor  &  Ross.    T.  D.  Dela- 
mere,  K  C,  II.  A.  Reesor,  C.  C.  Ross. Toronto 

Denovan  A.  M  '. 

Denovan  Joshua     " 

DENISON  GEO.  T.,jr... " 

DENTON,  DUNN   &  BOULTBEE.     F. 
Denton,  K.C.,  Herbert  L.  Dunn,  W. 

Mulock  Boultbee ' 4 

Dewart,Maw  &  Hodgson.  H.  H.Dewart, 

K.C,  H.  M.  Maw,  G.  S-  Hodgsen. " 

Dockray  Thomas  D " 

Donald  &  Miller.     D.   Donald,    A.  1  A. 

Miller " 

Douglas  J " 

Douglas  W.  M.,  K.C " 

Drake  F.  A  " 

Drayton  P.  H " 

DunbarJ.F " 

DuVernet,   Raymond,    Jones,   Rosa  & 
Ardagb.  E.  E.  A  DuVernet,  Wm.  B, 
Raymond,  James  Edmund  Jones,  D.  C. 

Ross,  B.  H.  Ardagh " 

DYMOND  A.  M * 

Earngey  &  Hassard.    W.  D.    Earngey, 

A.  R.  Hassard  " 

East  H.  M " 

Eastwood  J.  P.   &   Co.  John   P.    East- 
wood        

Edgar    J.  F " 


Elliott  Charles 

.Elliott  &  Hume.  Wm.  J.  Elliott,   R.  D. 

Hume  .... 

Foy  &  Kelly.  J.  J.  Foy,  K.C,  H.T.  Kelly 
Francis  &    Wardrop.    W.    Francis,  R. 

"NVardrop  

Fraser  Robt.  L   

Fullerton  J.  S. ,  K.C,  City  Counsel 

Gallagher  Ziba 

Gamble  C.  &  H  D.  &  E.  Brown 

Gardner  G.  M 

Gash  N.  B 

Gibson  A.  Cecil 

Gibson  R.  J 

Gordon  &  Fowler.  W.  H.  L.  Gordon,  H. 

C.  Fowler  

Greene  C  H 

Gregory  &  Gooderham.  W.  D.  Gregory, 

H.  F.  Gooderham  

Grote  George  W 

GuntherE.  F  

Hall  W.M 

Hall  &  Payne,  W.  C.  Hall,  J.  W.  Payne 

Barman  George  F 

Harris  S .  B  

Haverson  J.,  K.C ■ 

Hearn  &  Slattery.    E.  J.  Hearn,  T.  F. 

Slattery 

Heighington  Joseph 

Henderson  Cbarles  

Henderson  &  Davidson.  Elmes  Hen- 
derson, N.  F.  Davidson 

Henderson,  Small  &  Beaumont.    James 

Henderson,  J.  T.  Small,  R.  Beaumont 

Heward  G.  C 

Heyd  &  Heyd.    L.  F.  Heyd,  K.C,  N.  C. 

Heyd 

Higgins    &    Douglas.      T.   M.  Higgins, 

Wm.  Douglas 

HislopT 

Hodges  Wm.  H 

HOLMAN,  DRAYTON  &  MONAHAN. 

Charles  J.    Holman,   H.  L.  Drayton, 

T.  L.  Monahan  

U  O  L  M  E  S  G .  W 

Hoskin  &  Ogden.  Alfred  Hoskin,  K.C, 
Albert  Ogden 

HUNTER  &  HUNTER.  W.  H.  Hunter, 
A.  T.  Hunter 


HUNTER  JOHN  H Toronto 

Hunter  Robert  G V 

Hunter  W.  E.  L.   ... " 

Irving  ^melius,  K.C " 

Irwin  H.  E " 

Jackes  &  Jackes.    E.  H.  Jackes,  0.  B. 

Jackes,  M.  A " 

Jennings  John " 

Johnston  W " 

JOHNSTON,        McKAY,       DODS     & 

GRANT.    E.  F.  B.  Johnstone,  K.  C. 

—  McKay,     Andrew     Dods,     Gideon 

Grant " 

Jones  Clarkson  " 

JONES  F.CL " 

Jones  J.  G " 

JONES    &    LEONARD " 

Jones  S.  Alfred.,... " 

Kappele   &    Kappele      George 

Kappele,  A.  J.  Kappele " 

KENNEDY  GEORGE " 

KERR,  BULL,  SHAW  &  MONTGO- 
MERY.   George  Kerr,  B.  E.  Bull,  J. 

G.  Shaw,  —Montgomery        ...      " 

KERR,  DAVIDSON,  PATERSON  & 
McFARLAND,  J.  K.  Kerr,  K.C, 
W.  Davidson,  J.  A.  Paterson,  K.C, 

G.  F.  McFarland " 

E.G.Long " 

KILMER  &  IRVING.    G.  H.  Kilmer, 

W.  H.  Irving " 

KING  S  " 

King  &  Sinclair.     John  King,  K.C  ,  D. 

L.Siulair " 

Kingsford  R.  E  " 

KINGSMILL,  HELLMUTH,  SAUN- 
DERS &  TORRANCE.  N.  Kingsmill, 
K.  C,  J.  F.  Hellmuth,  Dyce  W. 
Saunders.      W.    P.    Torrance,    E.    C. 

Cattanach,  W.  B.  Kingsmill " 

Kingston  Geo.  A.  ...     " 

Kingstone,  Symons  &  Kingstone.  F. 
W.  Kingstone,  D.  T.  Symons,  H.   G. 

Kingstone " 

Laidlaw,  Wm..  K.C " 

LEE,  O'DONOGHUE  &  O'CONNOR. 
W.  T.  J.  Lee,  J.  G.  O'Donoghue,  T.  J. 

W.  O'Connor " 

Lefroy,  A.  H.  F " 

LENNOX,  LENNOX  &  O'CONNOR, 
T.  Herbert  Lennox,  John  F.  Lennox, 

M.  J.  O'Connor '* 

LeVesconte  R.  C " 

Lewis,  Cameron  &  Judge " 

LINDSEY,  G.  G.  S M 

LobbA.F 

Loftus  J.  T " 

Love  S   

McArthur  D " 

McBrady  &  O'Connor.    L.  V.  McBrady, 

K.  C,  John  R.  O'Connor " 

Mc Bride  James 

MCCARTHY,  OSLER,  HOSKIN  & 
HARCOURT.  J.  Hoskin,  K.C,  LL. I)., 
P.  W.  Harcourt,  W.  B.  Raymond,  H. 
S.  Osier.  Leighton  G.  McCarthy,  D.  L. 

McCarthy,  Britton  Osier " 

McCullough  J.  W " 

Mcdonald  w.  j " 
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The  Railway  Law  of  Canada 

By  S,  W.  JACOBS,  K.C. 
Of  the  Montreal  Bar. 

This  work  just  issued,  contains  an  exhaustive  and  original  annotation  of  the  Railway  Act  of 
Canada,  with  amendments  up  to,  and  including,  the  Session  of  1907-8. 

In  the  Appendix  is  found  the  Rules  of  Practice,  etc-,  of  the  Board ;  the  Car  Service  or 
Demurrage  Rules;  the  Criminal  Law  affecting  Railways  ;  the  Passenger  Ticket  Act ;  The  Lord's 
Day  Act  in  so  far  as  it  affects  Railways;  the  Rules  adopted  for  Carriage  of  Baggage;  the 
Manitoba  Grain  Act  in  so  far  as  it  affects  Railways  ;  the  Quebec  Railway  Act,  based  on  the 
new  revision  of  the  Statutes  :  the  Ontario  Railway  Act  of  1906,  together  with  the  Rules  of 
Practice  of  the  Ontario  Railway  Board,  etc. 
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Trueman  J.  MacMillan " 

Wallace  W.  B.,  K.C " 
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Weldon  &  McLean.    H.  H  Mc- 
Lean, H.    F.   Puddington,    Fred.   11. 

Taylor St.  John 

WJLLLETT  JOHN,  K.C « 

Wilson   A.    A.,    K.C " 

Clarke  George  J St.  Stephen 

Grimmer  W.  C.  H....  ..      «• 

Hill  F.  B '.*.......  ..'.'.'.'......      " 

MacMonagle  M ...'.'.'..'.'.'.'.....'.'...'.'.      " 

Mills  Lewis  A ' " 

Mills  N.  Marks '.'.'......'.'.'.".....     " 

Richardson  J.  W  7. .  St.  Stophen 

Stevens  Jas.   G-,  jun .  M 

Fairweather  F.  L '. Sussex 

Fowler  Geo  .  W " 

Freeze  J.  Arthur". ..................     li 

Jonah,  W.  B '..   .. 

King   P.   K.C •■ 


Mclntyre  J.  M Smsex 

MarleeH.H " 

Turner,  W.  H " 

Carveii  F.  B. Woodstock 

Comben  Chas , •' 

Connell  E.  K  " 

Connell  Wm.  M..LL.B " 

FISHER  &  CONNELL.     L.  P.  Fisher,  «' 

A.B.  Connell,  K.C " 

HARTLEY  J.  C " 

Jones,    T.   M " 

JONES  W.  P « 

KetchumT.  C " 

McMullen,W.T « 

Mcdonald,  peter •« 

VINCE  D.  McLEOD   « 

Winslow  J.  Noman  W " 

YOUNGLOU1SE « 


S-A-SICAJTCHEW^IN- 


Bedford  B.  Teed Alameda 

MathesonA.  M  Areola 

Carman  R.  A Balgonie 

DrewE.  W.,B.  A Battleford 

McGuire,  Brauburne  &  Earle ' ' 

Panton  AM.. Borden 

Harris  E.  W.  F Carlyle 

Campbell  E.  J Carnduff 

Davidson,   J  N Ester-hazy 

Williams  W.  H " 

LockhartN.  J  Estevan 

Panton,  AM Fielding 

Dickson  S.  A. Fort  Saskatchewan 

Richardson  B.  P. Grenf ell 

Woolnough  Peel '• 

Crerar  J.  M Humboldt 

GORDON  R.  B Indian  Head 

WilsonH.G.  W 

Gold,    W.   J Langhaim 

Farrow  A.  W Lemberg 

Bell  J  ohn  R — Lloydminster 

Lisle  H.C " 

Trant  Wm Manor 

Burnett  Arthur Maple  Creek 

Panton,   A.   M M&ymont 

Goodwillie  F.  B      Melfort 

Stewart  A-  M " 

Fitzgerald  C.  E.  G Milestone 

Grayson  &  Armstrong Moosejaw 

Knowles  W.  E " 

Seabourn  &  Taylor  .* " 

Willoughby  &  Pickett         <« 

Brown  Wylie  &  Mundell Moosomin 

Elwood,   E.   L " 

Nisbett,  W.  A " 

BrehautA North  Battleford 

Earle  &  Keith  . . " 

Panton,  AM " 

Murphy  J.  D Oxbow 

Doak  A.  E  Prince  Albert 

Halliday  F.  W " 

Turgeon  &  Lindsay.     J.  A.  Turgeon,  J. 
H.  Lindsay " 


MacMillan  John Prince  Albert 

McKay  &  Adam «• 

Dickson  A.  D Qu'Appebe 

Panton  A.  M Radisson 

Allan  Gordon  &  Bryant Regina 

BALFOUR,  MARTIN  &  CASEY.    Jas. 
Balfour,  W.  M.  Martin,  K.C,  Avery 

Casey " 

Ball  W.  S.  .       , « 

Barr,   Geo.   H «« 

BigelowH.  V " 

Dnerr  &  Guggishberg « 

Embury,  Watkins  &  Scott *• 

Haultain   &  Cross '« 

McKenzie,    Brown    Thorn    &    Frame 

McOausland  &  Wood " 

Secord,   J.    C " 

Trant  Win - •« 

M,cCraney  &  Hutchinson Rosthern 

McHughG.O - 

Panton,    A.   M Ruddell 

Acheson  &  Shannon Saskatoon 

Ferguson  J  , ' l 

Jordan  &  Symington " 

Milden  John  . . « 

Smith  &  Brown " 

Sutherland  W.  C " 

Thomson  &  Kennedy Sintaluta 

Wright  S.  R  Swan  River 

Smyth  W.  C Swift  Current 

Brown,   J.   B.   L Tyvan 

BlacU  &  Hilliar  Weyburn 

Kellock  W  

MacDougall  Hugh  A.  J Whitewood 

Thompson  &  Kennedy Wolesley 

Black  O.  S —  Yellowgrass 

McLean  James  F Yorkton 

Parker  &   Livingston,     Jos.    H..     ..      " 

Parker,    C.   D.   Livingston " 

Parsos  W.  R  .   ... •« 

Patrick  &  Boland,  J.  A.  M.  Patrick 

W.A.Boland   '« 

WorsleyR.  W '. ...      •« 
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ALBERTA 


Ede  T Blairmore 

Bernard  &  Bernard.    W.  L.   Bernard, 

M.  C.  Bernard Calgary 

Blaylock     &    Bergeron,    Harry     W. 

Blaylock    &    P.    J.    Bergeron..     ..      " 

Collison,    B.    F.   W " 

Hall    &    Moffat   J.    S.    Hall      D.      S. 

Moffat " 

JONES  &  PESCOD.    C.  T.  Jones,  E.  G. 

Pescod  " 

Lent  &  Jones.    Stanley  L.  Jones,  B.A., 

P.  W.  Lent " 

LOUGHEED    BHNNETT,    ALLISON, 

TAYLOR  &  McLAWS.    Hon.    J.  A. 

Lougheed,  K.C.,  R.  B.  Bennett,  LL. 

B.,  H.  A.  Allison,  W.  P.  Taylor,  H.  H. 

McLaws  " 

Millican  &  Millican " 

Muir    Jephson      &      Adams      James 

Muir,    K.C.,    J.   P.   J.   Jephson,    B. 

A.   (Cantab.)  Ghas.  F.  Adams..    ..      " 

Nichols,    E   Hart " 

Nolan  P.  J " 

lieilly  &  McLean.  Clifford  B.  Reilly,  H. 

W.  McLean  " 

RyanE.F " 

Short,  Ross,  Selwood  &  Har- 

vie.     James  Short,  G.  H.  Ross,  F.  S. 
Selwood,  A.  D.  Harvie.  See  card  p.  16.      " 

Steele,   H.   S " 

Stewart,  Tweedie  &  Charman.      R.  Ste- 
wart, T.  M.  'J  weedie,  J.  M.  Charman .      " 
Varley    <*   Lathwell,    J.    E.     Varley 

W.    T.   D.    Lathwell " 

Waines  W.  L " 

Walsh  &  McCarthy,  W.  L.  Walsh,  K.C., 

M.S.  McCarthy   " 

Laurie  William Cardston 

Moore  C.  W  Carstairs 

Haslam  H.  O. Claresholm 

Martin  T.  B Coleman 

Moore,    C.   W. Crossfield 

MacLeod,    J.    E.    A., Didsbury 

Bishop,  Grant  &  Delavault.  E  T. 
Bishop  C.  A.  Grant,  E.  E.  Dela- 
vault  Edmonton 

bown   &    Mcdonald,    j.    c.  f. 

Bown,  Wallace  McDonald " 

Boyle     &   Parlee,    J.    R.   Boyle    H. 

Parlee " 

•Comack,    Mackie,    J.      Comack;    H. 

Mackay     

Cowan  Hector  

Cowan  I.  S —    " 

Dawson  Hyndman  &  Hydman.    Herbert 

J.  Dawson,  James  D.  Hyndman,  H.  H. 

Hyndman " 

Dubuc  L " 

Edwards   &   Madore   E.    Edwarsd   L 

Madore 

Emery  Newell   &  Bolton,   E.   Emery 

C.    F.    Newell,    S.    E.    Bolton..     ..      " 
Ewing .    &     Edgar     A      Ewing      M. 

Egar 

Gariepy   &   Landry    W.    Gariepy   H. 

Landry 

Griesbach  &  O'Connor.     W.  A.  Gries- 

bach,  —  O'Connor " 

Henwood     &    Harrison.      G.     B.    Hen- 
wood   W.    G.    Harrison " 

McDonald  J.  K " 


McPhee  &  Galbraith  John  McPhee 
Galbraith Edmonton 

Mackinnon  &  Cogswell.  D.  H.  Mackin- 
non.  E  B.  Cogswell «« 

Robertson  &  Dickson  H.H.  Robert- 
son S.  A.   Dickson " 

Short,  Cross,  &  Biggar.  W.  Short,  Hon. 
C.  W.  Cross  (Atty-Gen.),    O.  M.  Biggar     ' ■ 

Tighe,    R.    D «' 

Wallbridge  &  Macdonald " 

Dickson  S.  A  .     Fort  Saskatchewan 

Lees  W.  A.  D  •« 

Martin  T.  B ...Frank 

Baillachey,  A  A High  Rivar 

Varley  &  Robertson 

Carpenter  A .  A Innisfail 

Oldham  F.  M «« 

DurieC.  L        Lacombe 

Harding  H.  T < 

Trimble  &  Poole.    H.  M.  Trimble,  J.  I. 

Poole •. <• 

Conybeare  &  Jones Lethbridge 

Harris,   C.  F " 

Ives  W.  C " 

Johnstone  L.  M " 

Ritchie,   J.   N " 

Simmons  W.   C " 

Thompson  D  „ 

Campbell  W.  M MacLeod 

Dickson  T » 

Fawcett  J.  G  " 

Harris  C.  F «« 

HicksJ ,   " 

MacleodC " 

McKenzie  &  McNeill.   M.  McKenzie,  E. 


R.  McNeil 


Begg,   W.  A Medicine  Hat 

Kealy  O.  W " 

Mahaffy,   J.   J " 

White  D.  Guthrie  " 

Ball  F.  S Montgomery 

FullerD.  W.  W «« 

Stockford  O.  B Okotoks 

Cumming  L.  H Olds 

Steele  H.  S  " 

KEMMIS  A.  C .....Pincher  Creek 

Jackson  J.  A . Ponoka 

O'Brien  &  Burgess  (H.  O.  Wetaskiwin).      " 
Johnstone  L'  M.  (H.  O.  Lethbridge)  . .  ..Raymond 

CRAFORD  J.  L  ...   Red  Deer 

Greene  &  Payne.    G.    W.    Greene,  W. 

E.Payne " 

Archer  H.  A Stoughton 

Mills   &    Downes.    N.  D.  Mills,  G.  P. 

Downes      .     Strathcona 

Rutherford  &  Jamieson.   Alex.  C.  Ruth- 
erford, Fred'k.  C.  Jamieson " 

TiptonJ.W " 

Smyth  W.  C  Swift  Current 

Wallace,  R.  P Tabor 

McDonald,  McKinnon  &  Cogswell  Vegreville 

Morrison  F.  H " 

Freeman,  C.  L Vermillion 

Murray    N ..      " 

Forbes  W Wetaskiwin 

Henwood  &  Wilkins.     G.  B.  Henwood, 
E.  D.  H.  Wilkins " 


oggie  W.  J 
OB  * 


rien  &  Burgess.    M.  E.  O'Brien,  J. 
K.  Burgess  
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Ashbaugh  R.  L. Dawson 

BellJ.  L ." 

Black    &    Black.     Geo.    Black,   John 

Black     

Bleekpr  &  Odell.'  H.  C  Bieecker,  M.  B. 

Odell " 

Clark,  Wilson  &  Stackpoole.  Orange  H. 
Clark,  Herbert  G.  Wilson,  F.  J.  Stack- 
poole    " 

Gwillim  &   Crisp.      F.  L.   Gwillim,  F. 

Crisp  ' 

HagelN.  F.,  K.C " 

McDougal  Frank  J " 


Noel  &  Noel.    A.  Noel,  J.  C.  Noel  Dawson 

Pattullo&  Ridley.    J.  B.  Pattullo,  Hy. 

E.  Ridley " 

Smith  J.  P     " 

Smith  &  Macrae.    A.  G.   Smith,  J.  K. 

Macrae " 

Sparling  J.  K " 

TaborC.  W.  C     -  ** 

White,  Davey  &  Tobin.    W,  White,  A. 

Davey,  H.  S.  Tobin " 

Jackson  T.  W Whi'e  Horse 

PhelpsW.L " 


NOVA  SCOTIA. 


Cassey  C.  E Amherst 

DavisJ.  Alder      " 

Donkin  &  MacKenzie  W.    t\  Donkin, 

Alex.  G.  Mac Kenzie  ..  ..       " 

LOGAN  &  RALSTON,  H.  J.  Logan,— 

Ralston " 

Manning  W.  McC " 

Pipes  W.   T.   K.C " 

Pugsley  Win.  G  " 

Rhodes,    Edgur   N " 

Rogers  H.  W " 

Rogers,  Jenks  &  Purdy.    T.  s. 

Rogers,  S.  Jenks,  H.  A.  Purly ...      " 

Smith  C.  R,  K.  C " 

Sterne  &  Corey,  George  Sterne.  Bur- 
ton S.  Corey " 

Harris  Fred  W Annapolis  Royal 

Cheese  Geo.  O " 

OwenJ.M    " 

Ruggles    Henry   D 

Boyd  J.  A Antigoniah 

Cameron  Allan  J " 

Chisholm  W  ,  M.P.. " 

ChisholmD.C 

Girroir  E.  L   .*- M 

GriffinR.R    " 

McDonald  Allan. " 

Wall  Joseph  A «« 

Finlayson    Duncan Arichat 

Miller  Hon.  W.  K.C " 

Blanchard  H.  P. Baddeck 

McDonald  A.  J " 

Jones  F Bear  River 

Daniels  O.  T Bridgetown 

Ervin,    John " 

Miller  O.  S « 

Milner  Frank  L  " 

Morse  Albert " 

Duggles   T.   D.,    &  .*ons,    E.    Ruggles, 

K.C.  H.  Ruggles      ..  ....  " 

McLean  &  Margeson.    J.   A.  McLean, 

J.  W   Margeson Bridgewater 

Owen  Hon.  W.  H.,  K.C  « 

Paton  V.  J., K.c «• 

Roberts  J.  A «' 

Dennson  H.    L.,    K.C Digby 

Nichols  Frank  W " 

Munro  R.  G " 

DOUGLAS  6i  CHIPMAN  Glace  Bay 

Harrington   &   Cameron.      Gordon    S. 
Harrington,  J.  McKinley  Cameron....      " 

Floyd,     D.    P Guysboro 

Fulton  J  A " 

McGillivary  A-  H.,  K.C " 


Allison  Edmund  Powell Halifax 

Barnstead  A.  S " 

Barnhill  J.  L . .  " 

BellF.  H. " 

BlighF.P. " 

Borden,  Ritchie  &  Robertson.  R.  L. 
Borden,  K.C,  W.  B.  A.  Ritchie,  KC, 

T.  K.  Robertson,  H.  C  Borden,  LL.B.  " 

Carroll  W.  F " 

CahalaneT.  J     " 

Chisholm  J.  A " 

Chisholm  J.  M  " 

Claney  A " 

Cummings  A.  G  . i( 

Davidson  F.  L  " 

MAVIDSON   J.  M ■« 

Desbarres  L.  W ...  " 

Doyle  M.  N     f* 

DRYSI'ALE  &  MclNNES,  A.  Drys- 
dale,  K  C,  H.  Mclnnes,  W.  H.  Ful- 
ton,J  B.Kenny •* 

Eagar  M.  W. " 

Eaton  &  Beckwith.    B.  H.  Eaton,  R.C, 

H.  L.  Beck  with »« 

FenertyL.  H " 

FinnR.E " 

Foster  &  Foster " 

Geldert  J.  M     " 

Hanright  &  Knight.  F.  W.  Hanright  J. 
A.  Knight 

Harris,  Henry  Stairs  &  Cahan. 

R.  E.  Harris,  K.C.,  W.  A.  Henry,  C. 
H.  Cahan,  H.  B.  Stairs,  C  A.  Row- 
lings.    — ' " 

HugginsW.H «« 

HUNT  J.  J " 

JOHNSTON  JAS.  R " 

JONES  H.  T ....      " 

King  &   Bares.    E.   D.  King,  K.C,  W. 

L.  Barss - " 

Leahy  Wm.  J " 

MacCoy  W.  B " 

Macllreith  &   Tremaine.    R.  T.   Mac- 

Ilreith,  C.  F.  Tremaine  " 

MacKay  A.  A " 

Mackaylra  " 

MacKinnon  J.  A  " 

Mcdonald  j.  a •«■ 


McINNE      MELLISH    FULTON 

KERNY 

McNeil  Alex 

MahonH.E 

Morrison  A.  G 

MonnceR.  B 

MURPHY  T.  W 


& 
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lurrav  &  MacKinnon,   K.   H.  Murray, 

J.  L.  MacKinnon  Halifax 

SlieholnGeo.  R.  E " 

ig  Thomas 

nor  &  Meagher   

t'Mullin,  Parsons  &  Gray " 

'AYZ.ANT  J.  V.,  &  SON.    J.  Y.  Pay- 

zant,  K.C.,  W.  L.  Payzant  " 

>earSDn  &  Pearson.  B.  F.  Pear- 
son,  K.C.,  K.  U.  Shurman,  G.  F.  Pear- 
son       " 

'ower  &  Foley.    Hon.  L.   G.  Power, 

J.P.Foley.. " 

>r.  j. 

lentil  O.    K 

toynolds  M.  M     

iitchie.  J.  P " 

RITCHIE    JOHN    W.     P " 

iitchie  &  Menger.  G.  Ritchie,  J. 
Monger 

•  iitchie  T.    ' 

iitchie  J.J ,  ' 

toss  J.  T " 

toss  W.  B.,  K.C 

Savary  H.  P    O     •••      " 

Jchurman  Richard  U 

Silver  A.  E. 

Swan  burg  A.  M.  

TEKNAN  GKRALD  B.... " 

Terrell  James     

raoMPSoNW.E " 

rOBIXT.  F  " 

rhompson  W.  K.   ' 

fremaine  F.  J.,  K.C 

Wallace  T.  J  . 

Walsh  W.  W 

WhitmanAlf  " 

Wood  J " 

•  MacEchen  Frank  A  . .' Inverness 

McNeil  D " 

MacKay    J.    G Judique 

■MASTERS  F.  A Kentville 

RandF.  C " 

Roscoe  &  Roscoe.    W.  E.  Roscoe,  K.  C, 

B.  W.  Roscoe  " 

Shaltner  &  Tufts.  W.  P.  Shaifner,  C.  A. 

Tufts        •  ••        " 

Webster  &  Dunlop.    B.  Webster,  K.O., 

A.  E.  Dunlop " 

Wickwire  &  Pineo,  H.  H.  Wick- 
wire   A.   V.   Pineo " 

Hall  W.  L  ...     Liverpool 

■Mack  J.  M " 

Pyke  J.G " 

ChesleyS.  A  Lunenburg 

IKaulbachB.C.S M 

LaneC.  W  " 

McLean  &  Matheson.    A.  K.   McLean, 

L>.  F.  Matheson " 

Ruggles,    N.    C " 

Cameron  J.  A.  H , Mabou 

Parsons  Wm.  G Middleton 

Davison  A.  L  " 

Sedgwick  . I.  A Musquodoboi 

Fitzpatrick  H .  K ,  ( New  Glasgow 

Graham,  K.  11 .      " 

Jennison  J.  L.  

J.mnison  H.  V.,  LL.B " 

Sinclair  J.  H " 

Archibald  Blowers  North  Sydney 

Armstrong  J.  N. . . " 

Butts  R   H    " 

McDonald  Joseph " 

Mackenzie  D.  1) " 

MacMillanN.  A " 

PhalenR.F " 


Oxley  Chas.  H  Oxford 

MwKeuna  H.  W Parrsboro 

MuirC.S " 

Outhit  J.   Frank " 

Dickson  Wm.  A Pictou 

Macdonald  &  Ives.    E.   M.   Macdouald, 

W.  B.  Ives  " 

McDonald    Wm " 

Mcl.EOD  JOHN  D .   .         .      » 

ROSS  J.  U,KC « 

Tanner  &  McKay.    C.  E.  Tanner.   John 

W.  Mackay " 

McVicar  Ronald Port  Morien 

Tremain  E.  D " 

Forsyth  G.  O Port  Hawkesbnry 

Macdonnell    S.,    K.C Port  Hood 

Macdonald  D.  C  " 

McDonald  A " 

McLennan  Daniel " 

McLennan,    Donald " 

Matheson  J.  I) «* 

Tremain  E  D '< 

Hood  John  ... « 

Bill    Edward    M.     K.C Shelburne 

Hood  John " 

McLean    &    Russell,    J.    A.    McLean 

K.C,    H.    C.   Russell " 

White    &     Blanchard.     N.  \V.     WnLe, 

K.C,  F.  C  Blanchard " 

Harding  H.  F Sherbrooke 

Brown,   J.   D Springhill 

Kyte  Geo.  W St.  Peter's 

McDougall  J.  L Strathlorne 

BURCHEIL&MclNTYRE Sydney 

Cameron  D.  A •' 

Covert  &  Lovett,  W,   H.  Covert,   L.   A.Sydney 

Lovett " 

CROWEW ..      «' 

Duchemin  II .  P " 

Ci'lies  &  Hill.     J.  A.  Gillies,  K.C, 

W.  A.  O.Hill «• 

GUNN  A.D  " 

Hearn  J.  H •* 

Hearn  D.  A M 

Langhille,    R.   M " 

Maddin    J.    W 

McCabe  J.J  " 

McDonald  F     .     •« 

McDonald,    L   X " 

Molntyre,   P.   J ..  " 

McLean  Donald, *' 

Moseley  E.  W 

Moseley  H.  C " 

ROSS  HO  WARD  S " 

Bowlings   GAR " 

Ross    Hugh " 

Buckles  Daniel Sydney  Mines 

Bill  J.  P Truro 

Campbell  A.  J M 

DICKIEH.  A " 

Ferguson  W.  M .  li 

Laurence  &  B  11.     F.  A.  Laurence^  J.  P. 

Bill ..     

McKenzie  H   " 

McLatchy  H.  O " 

McLellan  S.  D 

Patterson  A.  C ;' 

Putnam  Harold " 

Tremain    Rufus    A M 

Vernon  Gilbert  H. " 

Mackay  Henry  S Westville 

Robertson  S.  G " 

GriersonJ.A  Weymouth 

Blanchard  W.  H Windsor 

Blanchard,   J.  W M 
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Christie  W.  M.,  K.C  Windsor 

DeWolfeC.E " 

Graham,  Bruce,  T " 

Morse  E  J.,  B.A  " 

Mounce  R.  B  " 

Robinson,  W.  C " 

Sangster  H.  W " 

Scott  H.  P     " 

Sutherland  W.  D.,  K.C «' 

Tremain  H.  B .... " 

C-awleyE.  S.... Wolfville 


Parker  W.  F Wolfvill 

Wallace  J.  W <* 

Armstrong  E.  H        Yarmout 

Bingay  G.,  K.C M 

Bingay  J.  W.,  K.C « 

Clements  E.  N  •« 

CORNING  &  CHIPMAN.  T.  E.  Corning, 

K.C,  L.  Chipman " 

McKay  Robert  S " 

MunroH.  H •' 

Sanderson,    C " 


:k/I.A.:N~ITOB.A.. 


MlckleC.  J Birtle 

Buckingham  N.  P Boissevain 

Morrow  J " 

Adolph  &  McKay.    H.  L.  Adolph,  S.  H. 

McKay      Brandon 

Clement  &  Clement.    S.  E.  Clement,  R. 

A.Clement 

COLDWELL,    COLEMAN  &    NOBLE. 

G.  R.  Coldwell,  K.  C,  G.  B.  Coleman, 

J.  B.Noble  " 

Henderson.    Matheson  &  Ingram.    H. 

E.     Henderson,    R.    M.  Matheson,  J. 

H.Ingram  " 

Howden  &  Howden  

Macdonald  R.  G..  A. A " 

Philp  &  Kilgour.    A.   E.  Philp,  J.   F. 

Kilgour , -" 

Barrett    G     ■ Carberry 

Hooper  H.  R " 

IsbisterC.    " 

Butcher  F.   J Carmen 

Haverson  J.  H " 

Robison  H.  E " " 

Moody  G Cypress  Rive 

Garbutt  O.  D . . .'. Crystal  Citr 

BawdenE.  J Daupkiy 

Campbells   Simpson "  n 

Harvey   &   Sutherland " 

Mather  J.  A Deloraine 

Paterson  George " 

HallenG.S  Elgin 

Forrester  David ..Emerson 

Cory  J.  G Gilbert  Plain 

Jacob,    R Gladstone15 

Mitchell  Frank  H Glenboro 

Bruce  R.  A Grand  View 

Edwards  C.  H " 

Campbell  A.  C    .Hamlota 

.rackpon  M.  B " 

Hamilton,  Henry Hartney 

Rixon  H.  L  Holland 

Hay  A.  G        ..   Killarney 

Monteith  G.  B " 

Isbister  C   ...  ttfacgregor 

Bradley  G.  F  ..     ..     Manitou 

Klli s  &  Armstrong.     W.  F.  Ellis,  G.  T. 

Armstrong        " 

Archibald  G.  W Melita 

C  rearer  &  Campbell.    J.  Crearer,  C.  F. 

Campbell      " 

Maulson  &  Fisher Minnedosa 

Pearson  E.  W " 

Robinson  H.  B   " 

St.   John,   Cecil  L " 

Bowen  A     W Morden 

McConnoIl  H.  McK " 

McLaren,  McLeod  &  Black.    J.  B.  Mc- 
Laren, A ,  McLeod,  J.  H.  Black u 

Metcalfe,  Sharpe  &  Stacpoole  Morris 

Davis  Fred  L Neepawa 

Howden  James  H *' 

Wemyss  J " 


HOCKIN   R.   HICHENS Oak   Lake 

Donald  W.  A Pilot  Mound 

Lyons  C.  S   " 

Anderson,  Garland  &  Williams  B.  An 
derson,  E.  P.  Garland,  A.  C.  Williams 

Portage  la  Peairie 

Meighen    &    Hogg,    A.    Meighen,    A. 

B.   Hogg Portage  la  Prairie 

McPherson,  E.   A •' 

TAYLOR  &   COWAN.    F.    G.  Taylor, 

H.  J.  Cowan •< 

Williams  &  Garland,  A.  C  Williams, 

E.   P.    Garland " 

Nelles  R.  A Rapid  City 

MacMillan,     E.     D Reston 

TINGLEY  ARCH.  R Russell 

Markle  &  Bonnycastle  Shoal  Lake 

Bonnar  &  Hartley Solsgirth 

Boswell  &  Forrest '. Souris 

Morrison  A.  S.    " 

Coleman  W.  W Stonewall 

Collision  J.  C ...        " 

Buron  E.  J.  P St  Jean  Bapliste 

Rothwell  B.  E Swan  River 

WrightS.  R .' •« 

Agnew&  Smith.    J.  H.  Aguew,  A.  W.  H. 

Smith Virden 

Goulter  &  Singer.  H.  H.  Goulter,  J.  Sin- 
ger       " 

Pritchard,  J " 

Atkinson    C  L Wawanesa 

Heap  &  Heap  J   &  F  Heap..    ..West  Selkirk 

O'Reilly  John " 

Agnew,  Craig  &  Ross.    J.  H.  Agnew,  R 

W.  Craig,  H.  Ross... Winnipeg 

AIKENS,  ROBSON  &  FULLERTON 
&  COYNE  J.  A.  M.  Aikens,  K.C, 
H.   A.    Robson,  C  P.   Fullerton  J. 

B.    Coyne,    A.    S.    Bond " 

Andrews,  Andrews,  Burbidge  &  Bas- 
tedo.  Fletcher  S.  Andrews,  Alfred 
Andrews,    H.     A.    Burbidge,    D.    S 

Bastedo " 

A«RCHLBALDHEBER. « 

Baker   H.    M " 

Baker  &  McGhee.    G.    W.    Baker,    G. 

McGhee " 

Beattie,    H " 

BERNIER,  KNOTT  &  BERNIER.  J. 

Bernier,  H.  W.  H.  Knot,  N.  Bernier  " 
Bonnar,       Hartley,     &      Thornburn 

Thornburn    R.    A.    Bonnar,    T.    L. 

Hartley   W    Thornburn " 

Brooks   &    Sutherland,    I    F.    Brooks 

W.   C.   Sutherland " 

Campbell  A.  C...   " 

Campbell,  Pitblado,  Bennest 

Sl  Grundy.  Hon.  C  H.  Campbell, 
K.C  ,  I.  Pitblado,  A.  E.  Hoskiir  H. 
Grundy,  E.  H.  Bennest,  J.   T.  Haig.     " 
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II  Winnipeg 

RKL    n      p 

■Span '  &  Green, '  EL '  R.  Chapman 
^H-  Green 

iittW.A 

Sweatman    &   Mclntyre.    O.   H. 
Jlark,    W.    A.    T.  Sweatman,    A.  M. 

BSgan    &  '  MarshalY,' '  J.    T.     Cos- 

Efian,  H.  B.  Marshall 

EKer.   G 

ale,  W.   H 

ialy,  Crichton  &   McClure. 

Hon.    T.    Mayne    Daly.    K.C.,    W. 
Madeley  Crichton,  Roland  W.     Mc- 

S  Clure.     See  card  p.  1G. 

avaux,  J.   L 

Hiovan  VV.  J 

&  Dubuc  A   J.  H.  Dubuc.  Albert 

Dubuc 

&     Wemyss.      A.    K.    Dysart, 

PD.  N.  Wemyss \\ 

wart,   A.    C 

Iliott  MacNeil  &  Deacon  G.  A.  Elliott, 

->  M.  G.  MacNeil,  B.  L.  Deacon. . .    '• 

BRGUSON,  RICHARDSON  &  MAC- 
KA  \  .  T.  It.  Ferguson,  W.  W.  Richard- 
son, I.  A.  MacKay 

inkelstein  &  Morrisey,  M.  J.  Fink- 
in  W.    S.   Morrisey 

,   Wilson,  Battram  &  Hamilton. 
James  Fisher,  C.  P.  Wilson,  Jas.  F. 

Fisher,  S.  M.  Battram 

ralham     &     Young,       J.      Graham, 

Henry   Young 

N".  F  

P.    E 

-tanevJ.R J! 

ford,    J.    E 

eap  &  Stratton.    F.  Heap,  D.  Stratton     " 

OUGH,  CAMPBELL*  &*  FERGUSON.' 
J.  S.  Hough,  K.C.,  Isaac  Campbell,  K. 

C.  A.  C.  Ferguson " 

UBBARD,  HANNESSON  &ROSS.  F. 
Hubbard.  M.  Hannesson,  A.  S.  Ross. .      " 
c.Means,  Sproule  &  Chalmers.    L.  Mc 
ludson,  Howell,   Crmond  A. 

Morlatt.      A.    B.    Hudson,    E.    L. 

Howell,   H.  Ormond,  E.  W.  Marlatt.     " 

UG't   &    KELLY.     J.B.  Hugg,  W.  C. 
I  Kelly  

uggard  &   McLaws.     J.  T.   Huggard, 

H.  Huggard,  W.  L.  McLaws " 

I   unt.  Noble  &  Card.    J.  D.  Hunt,  R. 

M.  Noble,  W.  D.  Card " 

AACOB  &  MOORE.    R.  Jacob,  A.  Moore     " 

-aidlaw  &  St  John  R.  Laidlaw 
(  C.   W.    St.    John " 

KECH  &  LEECH.      J.  Hillyard  Leech, 

•  E.  T.  Leech 

••..evinson,   E.    R 

"flacDonald  Haggart,  Sulli- 
van &Tarr-  Hon.  H.  J.  MacDonald 
K.C.,  A.  Haggart,  K.C.,  Arthur  Sul- 
livan, E.  J.  Tarr  

*flachray,  Sharpe  &  Dennis- 

toun,    J°un    A-    Machray,    F.    J. 

foarpe,  R.  M.  Dennistoun " 

IcArthur  F.  J.  G " 

IcKerchar   &  Forrester.    D.    W.   Mc- 

Kerchar,  D.  Forrester,  N.  D,  Wemyss.     '• 


McMeans,  Sproule  &  Chalmers.  L.  Mc- 
Means,     F.     R.     Sproule,     J.     H. 

Chalmers Winnipeg 

MCPHERSON  &  SAUNDERSON.  A. 
N.  McPherson,  H.  H.  Saunderson. ...      " 

MeTaggart  R.  M " 

Magnussen,    R    A    W " 

MANAHAN    &    CONDE,    W.    Mana- 

hen,  E    A.Conde      " 

Manning,   R.    A.    C " 

Matthew     N.    J " 

METCALFE,  SHARPE  &  STACPOOLE. 
T.  L.  Metcalfe,  E.  E.   Sharpe,  D.  A. 

Stacpoole " 

MONKMANA '« 

MOODY  GEORGE " 

Moran  &  Anderson.     W.  J.  Moran,  E 

Anderson " 

Morice  &  O'Connor.     J.  D.  Morice,  J. 

E.  O'Connjr ,  J.  W.  Renton " 

MORLEY  &  SUFFIELD.  A.  W.  Morley, 

J.  D.  Suffield.... « 

MULOCK  LOFTUS  ARMSTRONG 
&  LINDSAY,  W.  R.  Mulock,  E. 
Loftus,  J.  W.  E.  Armstrong,  E.    B. 

Lindsay " 

Munroe,  McKenzie  &  McQueen.     G.  F. 

Munroe,  H.  McKenzie,  M.  McQueen         " 
MUNSON,    ALLAN,     HAFFNER     & 
HOBKIRK     J.    H.    D.    Munson,   K. 
C,   G.  W.   Allan,   D.   H.   Laird,   G. 
H.    Davis,    E.    F.    Haffner,    A.    A. 

Hobrick " 

Murray    &   Beveridge,   A  H   Murray 

E.  Beveridge " 

Murray   &  Locke,   T.    J   Murray,    P. 

C.   Locke " 

NASON,  H " 

Phillipps    &    Whitla,    H.     PhillLpps, 

H.    W.    Whitla " 

Potts  GAS..  " 

Richards  'Affleck  &"Co.,  's.'  E.  Ri- 
chards, R    I.    Affleck,    A     G.   Kemp, 

W.   P.  Fillmore " 

Robinson  &  Hull.     T.  Robinson,  W.  F. 

Hull     

ROTHWELL,  JOHNSON  &  STUBBS. 
S.   J.  Ruthwell,  Thomas  Johnson,  L. 

St.  Gk  Stubbs .   ...      «' 

Royal  C.  H «« 

Sparling,  Sparling  &  Hossack.  J.  Spar- 
ling, F.  W.  Sparling,  J.  HossacK  " 

Si-ice  &  Symington.     E.  Spice,  H.   J. 

Symington " 

Steinkopf  &  Lawrence.    Max  Steiukopf, 

W.    D.   Lawrence " 

Sutherland,  R.   R " 

Taylor    &   Bowles.     E.  L.  Taylor,  A.  E. 

Bowles " 

Thompson  B.  W *' 

Thompson  &  Jameson,  R.  M.  Thom- 
son G.   W.    Jameson " 

Towers  &  Boston 

Trueman   W.    H " 

7  upper.  Calt,  Tupper,  Minty  Sc 

McTavish  ,  J-  S.  Tupper,  R.C.,  A  LIS 

C.  Gait,  W.  J.  Tupper,  G.  D.   Minty, 

G.  C.  McTavish " 

Van    Hallen    G.    St.    J " 

Vivian  Henry " 

Wilson,   H.   G " 

Wilton,  McMurray  &  Delorme,  J.   W. 

Wilton,  E  J  McMurray,  L  A  Delorme.     " 
Wright   &   Beaubien,  W.   J.  Wright 
L.    P.    Beaubien " 
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BRITISH    COLUMBIA. 


UalderF Ashcroft 

Henderson  Stuart 

Murphy  Dennis  " 

Murphy  James Atlin 

Fisher,   W.   E Arthur 

Pelly  ,1  ustinian Chilliwack 

Dunbar  C.  It     Cranbrook 

Gurd   W.  F " 

Harvey    McCarten    &    Maedonald   J. 
A  Harvey,    G.   S.   McCarter  M.   A. 

Maedonald " 

MorieyS.  F " 

Thompson  Geo.  H " 

Maclean,    A Duncan   Station 

BANTON  W.  E  Enderby 

ECKSTEIN,    L.    P Fernie 

Herchrner,    H.   W " 

Herchrner,   S " 

Lawe  &   Fisher,   F.   C.   Lawe,  A.   J. 

Fisher " 

Ross  &  Alexander,   W.    R.    Ross,   J. 

S.    T.   Alexander 

Harvey,  McCarter  &  Pinkham Golden 

Mac  Donald  Hugh " 

Cochrane,  W.  B. Grand  Forks 

Hanington  H.  C " 

McDonald  &  Whiteside.  J.  A  McDonald, 

D.  Whiteside " 

Miller  Ernest " 

Sutton  A.  C " 

Brown  J.  R ... .  Greenwood  City 

Hallet   I.  H " 

McLeodJ.P    .     " 

Cornwall  F.  F. Kamloops 

Fulton  &  Morley.    F.  J.  Fulton,  H.  L. 

Morley  . " 

Macintyre  &  Murphy.  A.  D.  Macintyre, 

James  Murphy../...  " 

Morley  H.  L " 

Swanson  J.    D.,    solicitor     for    city  of 

Kamloops " 

MacKay,    N   F Kaslo 

Burne,  J.   F .Kelowna 

Kerr,  R.   B " 

Cherry  J.  B Lillooet 

Leggatc  C.  J Midway 

Barker  C   H     

Potts,   C.    H.    B 

Simpson  J.  H *' 

Varw.  od  E.  M «« 

CreaseE    A Nelson 

Johnson  A.  M " 

Lennie    &    Wragge,    R.    S.  ■  Lennie, 

E  C.  Wragge " 

Macdonalr,   R.   M " 

MacDonald  &  Hall.    W.  A.  MacDonald, 

H.C.Hall    " 

Stewart  H.  A " 

Taylor  &  O'Shea     Sydney    S.    Taylor, 

James  O'Shea " 

Alexander  H.  O . . . .  New  D  mver 

Kerr  R.  B •• 

B»le  J.  P New  Westminster 

Bole,    W.    N.    K.C " 

Cassidy  R.,K.C " 

C«rbould&.  Grant.  G.  E.  Corbould,  K.C, 

J  R.Grant " 

Gray  W.  Myers " 

Hansford,  W.   F " 

Martin  G.  E 

Martin,  &  McQuarrie.  J.  Mar      ,  W.  G. 

cQuarrie     <; 

M«  i  ride  &  Kennedy.    R.  McBride,  J. 

D.  Kennedy " 

Whealler  A  " 
Whiteside  & '  Edmonds. "  W.  J.   White- 
side^. L.  Edmonds " 


Nanaim© 


Grimmett,    M.   L Nicol 

Gahan,    W.    H.    T Pentreto. 

.    Maedonald  Hugh  Peterboroug 

Cayley  &  Cochrane.  H.  S.  Cayley,  W.  B. 

Cochrane     Phoenix 

Gahan  W.  H.  T Pentictoi 

Burrit  WilliamE Prince  Kuper 

Carss  A " 

GILLAN  &  ELLIOTT.     C.   E.  Gillan, 

F.  C.  Elliott Revelstok. 

Harvey,  McCartt  r  &  Pinkham     " 

Scott    &    Briggs.    J.   M.   Scott,    W.    I. 

Briggs   «« 

Dockerill,  W.  P Rosslanc 

Hamilton  C.  K- " 

Maedonald  &  Winn.    J.  A.   Maedonald, 

E.  S.  H.Winn ....      « 

Jorand  H.  R....     Slocan 

Brandon,    W.    M Trail 

Gillan  &  ElHott.     C.  E.   Gillan,  F.    C. 

Elliott .Trout  Lake  City 

Eckstein  L.  P Union 

Alexander  H.  O.     Vancouvei 

BelyeaA.  L •« 

Baxter,  McLellan  &  Savage.     T.  S.  Bax- 
ter, L.  B.  McLellan,  W.  Savage. " 

BoakH.W.C  " 

Bond  &  Sweet.    L.  Bond.  J.  H.  Sweet  .      " 
Bowser,    Reid  &    Wallbridge.      W.  J. 
Bowser,  K.C,  R.  L.  Reid,  D.  S.  Wall- 
bridge , l< 

Braithwaite  Cabel " 

Burns  &  Walkem .' " 

Cane  Hon.  G.  F " 

Cassidy  R " 

Chaldecott  F .  M  «' 

Cowan  &  Parkes.    G.  H.  Cowan,  R.  B. 

Parkes " 

Donaghy  D  •« 

Duncan  &  Arnot '* 

Elliott  John  " 

Ellis,  Brown  ACreagh.    J.  N.  Ellis,  W. 

C.  Brown,  A.  R.  Creagh " 

Grant  D     " 

Haniersley  A.  St.  G " 

Haney  &  Moore,    C.   N.  Haney,   S.   A. 

Moore  " 

Harris  &  Bull.    R.  W.     Harris.    A.   E. 

Bull « 

.  HuntS. L " 

Jenns  E.  A  " 

Kapelle    &    McEvoy.     A.  Kapelle,   A. 

McEvoy « 

Livingston  J.  H «• 

Livingston,  Garrett  &  King.    S.  Living- 
ston,  LL  B.,  A.    E.    Garrett,    H.    de 

W.  King.LLB '« 

Lucas  F.  G.  T     " 

Macdonell,    Henderson    &   Jones.      D. 

Macdonell,  A.  Henderson,  E.  Jones...      " 
Martin,  Craig  &  Bourne.    Joseph   Mar- 
tin, CW.  Craig.  H.  A.  Bourne  " 

McCrossan,  Schultz  &  Harper.      G.  E. 

McCrossan,  S.  D.  Schultz, «• 

Me fcvoy  Arthur " 

McGill  J.  H «< 

McHarg  W.Hart ...]      " 

McKay  &  O'Brian,    W.   M.  McKay,    C. 

M.  O'Brian «< 

McLeodF.M        •♦ 

McPhillips,   Tiffin  &  Laursen.      L.     G. 
McPhillips,  F.  W.  Tiffin,  V.  Laursen..     " 

Mills  J.  B «< 

PlunkettO « 

Powell  Geo.  E <« 

Russell  &  Russell.    J.  A.  Russell,  F.  R. 
McD.    Russell : «« 
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|  iwers  C.  "\V ..Vancouver 

jinks  K.  C " 

jwuley  T.  0 " 

upper  &  Griffin   " 

'adeF.C " 

•  Triteside  &  Robertson  " 

7illi«ms,  shaw  &  Walsh.    A.  Williams, 

H.  C.  Shaw,  W.  W.  Walsh        .. " 

Wilson,  Senkler  &  Bloomfield  Chas. 
Wilson,  K.C.,  J.  11.  Senkler,  E.  Bloom- 
field " 

fintemute  B.  P . " 

tilings  F Vernon 

iridgman  A ** 

ochraue  A    O   " 

[ouers  K.  H " 

tass  Oscar  C Victoria 

t«rntrd    &    Ruberlson.       G.    H.  Bar- 
nard,  H.    B.    Robertson " 

;*odwvll  &  Lawson " 

Jradshaw    &    Davie,    C.    W.    Brad- 

shaw,  C.   F.  Davie " 

}arss,  A " 

}hild,   Sydney " 

Courtney,    C.    K " 

fOourtney  H.  E.    A .  " 

grease  &  Grease.    L.    Crease,    A     D. 

Crease .  " 

Orake,  Jackson    &   Helmcken.    H.  D. 

Helincken,  K.C " 

Oumbleton,  A.   S " 

Sberts  &  Taylor.     Hon.    D.  M.  Eberts, 

K.  C,  W.  J.  Taylor,  K.C " 

Slliott    &    Shandley,    R.    T.    Elliott 

K.C,    H.    H.    Shandley " 

?ell  &    Gregory.      Thornton  Fell,    F. 

B.Gregory " 


HallH.  G, Victoria 

Higgins  F " 

HillsH.M " 

Innes  A.  S " 

KeeperH.C " 

Kitts  H.J " 

Langley,    W.    H " 

Lowe  R.C.. " 

Macrea  F,       '* 

Mason  &  Mann,   C.   D.  Mason,  J.  P. 

Mann         " 

Maclean  H.  A.  (with  Drake,  Jackson  & 

Helmcken) " 

Mcintosh  J.  Cbas ..  " 

McPhillips  &  Heisterman.    A.   E.    Mc- 

Phiillips  K.C,  H.  G.  S.  Heisterman  " 

Mills  S.  Pe-ry.  K.C " 

Moresby  &  O'Reilly.     W.  C.   Moresby, 

A.  J.  O'Reilly " 

Morphy  G   A " 

Oliver  W.  E •« 

O'Reilly  A.  J " 

Peters  &   Wilson,    F.    Peters,    K.    C, 

Cbas.  E.  Wiloon *' 

Pnoley,  Luxton   &  Pooley,  Hon.  C  E. 

Pooley,  K.  C,   A.   P.  Luxton,  R.  H. 

Pooley " 

Prior  C.  J.. " 

Rogers  D.  M " 

Turner,   H.   A " 

Twigg,    H.    D " 

Walls.  J.  P " 

Wootton  &  Goward.    E.  E.  Wootton,  B. 

G.  Goward ** 

Yates  &  Jay,  J.  S.  Yates,  Geo.  Jay  —  " 

BurneJ.T Ymir 


ATTORNEYS     IN     UNITED     STATES 


'BUFFALO,    N.Y. 

CLINTON  B.  GIBBS, 

85  Erie  Co.  Bank  bldg. 

CORDON  F.  MATTHEWS, 

997  Ellicott  sq. 

MINNEAPOLIS,    MINN., 

STEVENS  &  STEVENS. 

425  Palace  bldg. 
NEW  YORK. 

CHS.  SULLIVAN, 

346  Broadway, 

See  card  p.  53 
PHILADELPHIA,  Pa. 

CARR,  BECC  &  STEINMETZ 

607-510  Provident  Bnilding, 

Chestnut  and  Fourth  streets. 

See  card  p.  53 

ATTORNEYS 

DUBLIN,  IRELAND. 

MEARS,  C.  M. 

1G  Holesworth  st. 

EDINBURGH,   SCOTLAND. 

KINMONT  &,  MAXWELL. 

86  George  st. 


OMAHA,    NEB., 

MONTGOMERY  &  HALL, 

608  N.  Y.  Life  bldg. 

See  card  p.  53 
SIOUX  FALLS,    S.    D., 

BAILEY  Sc  VOORHEES, 

Syndicate  bldg. 

See  card  p,  53. 

JOSEPH  MITCHELL  DONOVAN, 

See  card  j).  54 
TAMPA,     FLORIDA. 

FRAZIER  Sl  MABRY, 

See  card  p .  54 
BRIDGETOWN,  BARBADOS, 

COTTLE,  CATFORD  &  CO., 

17  High  st. 
See  card  p.  54 

IN    EUROPE. 

PARIS,  FRANCE. 

BARCLAY,  EDWARD  J    G. 

8  rue  Meyerbeer 

BERLIN,  GERMANY, 

DP.  HUGO  WALDECK, 

58  Mohrenstrasse 

See  card  p.  54. 


Notaries  in  the  Dominion  of  Canada, 

(As  a  general  rule  Barristers  in  all  the  Provinces  except  Quebec  are  also  Notaries 


PROVINCE  OF  QUEBEC. 

Deslandes  L.  O Acton, 

Dionne  Geo.  L  ...  Amaui, 

Pageot  Hy.  J Ancienne  Lorette, 

Beauchesne  J.  A Arttaabaskaville, 

Boucher  Honore 

GarneauC.  E.R ■« 

Lavergne  L " 

Lemieux  F.  V " 

Dumouchel  Geo.  L Aylmer, 

Dufour  Alfred Bagotville 

Cimon  T.  A Baie  St  Paul, 

Pare  J.  O " 

Tass£  Ladislas  C Beauharnois, 

Trudeau  J.  C " 

Marcoux  Jos.  D Beauport, 

DelageH  " 

Vezina  Aug  Beaupr6, 

Blondin  .Joseph  A Becancour, 

Desilets  Antoine  O M 

Dumont  P.  Albert *' 

Lebeau  J.  E Bedford, 

Bedard  J.P.  M Beloeil, 

Brillon  Jos.  R " 

Aubin  J.  A.  L Berthier, 

Lavallee  J.  Octave 

Lavallee  Octave " 

Tellicr  Pierre " 

Racicot  Louis Boucherville, 

Desmarais  J.  O. Brompton  Falls, 

Guy  Alphonse Buckingham, 

Lippe  Charles  A. H....J " 

Roy  J  -O  Cap  St.  Ignace, 

Laberge  M.  P Cedar  Hall, 

Scheffer  Chas.  Gedeon Chambly, 

Bertrand  Emery  P Chambly  Basin, 

Marchand  J.  E Champlain, 

Dick  Gabriel Chateau  Richer, 

Gadoury  <ieo. L Cheneville, 

Boss^  M.  O Chicoutimi, 

Maltais  David " 

St  Pierre  Geo Chicoutimi, 

Chagnon  H.  C.  H Coaticook, 

Fraser  John " 

Gendreau  J.  Bte " 

Dupuy  J.  B Contrecceur, 

Beauchemin  Jos Cookshire, 

Mackie  Jos.  I " 

Dumesnil  J.  E.  R Coteau  Landing, 

Du  Boyce  P.  C Cowansville, 

Eart  Moses  O V 

Girard  Z.  H.  A     Danville, 

Houle  Josepb. Daveluy ville, 

Descarreanx  J.  N.  Kd Deschambault, 

Moisan  J.  P.   A. Drummondville, 

Robillard  P.  E 

Therrien  J.  N ...  ....  East  Broug  Jton 

Beriau  L.  A * Farnbam, 

NoiseuxS " 


LeGuerrier  D Fort  Coulonge, 

Blondeau  A  Fraserville, 

Dugal  L  Jos " 

Foisy  J.  A " 

Langlais  P  " 

Dozois  Joseph  L     Granby 

Lecuyer  Pierre  A .  .  " 

Tartre  C.  E.  A  

Blondin  PierreE Grand'  Mere, 

Baudin  0.  L   Cirenville, 

Dumais  Severin Hebert ville, 

Michaud  Napoleon " 

Amirault  J.  A.  V Hemmingford, 

Desjardins     Henry,     county     clerk 

county  of  Wright,  86   Victoria Hull, 

LabelleF.  A.  A " 

Tetrault  Here,  M.P.P. » 

Leduc  A.  R Huntingdon, 

Beauregard  J.  B.  H Iberville, 

Nadeau  Jos.  A " 

Bertrand  Louis Isle  Verte, 

Beaudoin  C.  G.  H Joliette, 

Beaudoin  J.  A...* " 

Cabana  A *• 

Chevigny  J.  B " 

Desorniiers  Dieudonn6 " 

Ferland  J.  A.  N " 

Guilbault  J.  P.  O 

Lavallee  S.  A " 

Lebel  Thomas  M.  T Kamouraska, 

Fleury  Ernest Knowlton, 

Belcourt  J.  L La  Baie  du  Febvre, 

Ashby  J. S.  A.,  office  575  St  Joseph, 

res  107  College Lachine, 

Forest  Leon " 

Lepailleur  A.  Narcisse " 

Valois  J.  E . . . Lachute, 

Tremblay  J .  U.   A Lacolle, 

LeblancM.  J.  E Lac  Nominigue, 

Lippe  F.  X ...Lake  Megantic, 

Thibaudeau  Jos.  H " 

Meunier  Francois L'Ange  Gardien, 

Morissette  Philias L' Annonciation, 

Poitras  Louis  Lanoraie, 

Grondin  A.  Francois Laprairie, 

Larose  L.  F " 

Leblanc  G.  A     " 

Bonin  Jos.  Alfred L'Assomption, 

Duhamel  Jos.  E " 

Lemire  Elie " 

Lemire  Francois  Xavier " 

LesageC.  E.  G " 

MartelJos.Z  " 

Rivest  Joseph  S — " 

Rivest  Chas.  J.  S...  " 

BeaudoinR.  T Laurentides, 

Gauthier  Damase ** 

RenaudP  

Couillard  F.  X Lauzon, 

Lagueux  Joseph " 
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St  Ainant  Jos.  Chas L'Aveiiir,    Q 

Paradis  Geo.  E Laurenceville,    Q 

Leonard  J.  Bte L'Epiphanie,    Q 

Richard  J.  B.  Treffle " 

LaTerriereEdmondde  Sales. Les  Eboulements,  Q 

Audet  L  O Levis,    Q 

Dumontier  J  A.  F " 

Fortier  Louis  " 

Lemieux  V.  E " 

KoyJ.  E.  A " 

Koy  Jos.  E  " 

Leclerc  Cleophas L'Islet,    Q 

Beauchamp  Jos.  Alfred Longue-Pointe,    Q 

Hetu  Louis  Gaspard " 

Brais  L.   J.   E  ,  sec  treos.   Parish  of 

Longueuil,  County  of  Charably,   18 

Cheinin  de  Chambly Longueuil,    Q 

Dupras  J.  S.  U.,  sec-treas.  school  " 

commissioners.'  Montreal  South, 

18Cheiniu  de  Chambly  " 

Gingras  Isaie     " 

Dagenais  Magloire " 

Charbonneau  Joseph  Edouard Louisevilie,    Q 

(,'outu  J.  C '• 

L'Arriyee  Jean  E Macnider,    Q 

Audet  Louis  A  ,  IMagog,    Q 

Jasmin  Hector " 

Angers  Elie  Malbaie,    Q 

Bouliane  L.  A " 

Lacoursiere  Tim  Maniwaki,    Q 

Mondor  Jean  M 

Fontaine  D.  Aug Marieville,    Q 

Ste  Marie  Henri  " 

Lamarche  Jos.  O  Mascouche,    Q 

Mathieu  Joseph  P  " 

Cardin  Hector  Lucien Massueville,    Q 

Cardin  Louis  Pierre   " 

Hebert  Joseph  C Montmagny,  Q 

Pion  Geo.   W ' 

Archambault  Apollinaire  Montreal,    Q 

Archambault  Christophe. . . ., *' 

Archambault  Eugene  .     .    " 

Barnab£  Jos  .   ..  •• 

Baynes  O'Hara  " 

Baudouin  &  Beaudoin     " 

BeaudryJ.R.F 

Bedard  Louis 

Belair  L 

Bel  anger  L " 

Belanger  Theophile    " 

Birou  &  Savignac  . , 

Bissonnette  A.  C.  A " 

Blainjean " 

Bonin  Jos 

Boileau  L.  J ■ 

Bourdeau  G.  A. 

Bourgeois  L.  C  

BraultH.  A.  A »■ 

Brunet  J  A 

Cameron  J.  A " 

Charbonneau  C.  J.  E " 

Cholette  L.  E 

Choquet  Azarie " 

Cormier  J.  E — " 

Cot6H.  D 

Coutlee  J«  L 

CREPEAUF.  G " 

Crepeau  Odilon " 

Curbing  &  Barron " 

Decary  E.  R    " 

DeMartigny  V.  A.  Le  M " 

Demers  G.  H 

Dequoy  J.  A.  H " 

Derome  L.  A " 

DeSalaberry  G.  C ■• 

DeSalaberry  Henri " 

Desaulniers  J.  E.  H " 


Desaultels  J.  A Montreal,    Q 

Dominque  C.  M " 

Dorval  Philippe  •' 

DOUCET&  PHILLIPS  •' 

Dul'resne  E.  R " 

Dumesnil  J.  L.  A •' 

Dumouchel  R , " 

Dunton  &  Baby " 

Ecrement  M.  G " 

Fair  &  Cameron " 

Faribault  R 

Forgues  L.  S  ■ 

FRY  &  CLERK 

Germain  C.  E - 

Giasson  J.  O.  V  " 

Gohier  Hercule " 

Gratton  A.  Z " 

Grenier  L.  A " 

Guy  E.P 

Hart  L.  A        " 

HebertJ.A M 

Hebert  J *' 

Hetu  L.  E   «' 

Houle  L.  B   

Hurteau  Hilaire . .  •• 

HUTCHESONR.  B 

Jobin  A.  D " 

Jolicceur  J.  A.  D • '• 

KITTSON,  REDDY  &  REDDY 

Labadie  J.  A.  O 

Labadie  Adolphe " 

Lacasse  P.  C  .     ' 

Lachapelle  J.  E      ■ «' 

Laliberte  Eusebe " 

Lamarche  J.  P " 

Lamarche  J.  S •* 

Lamarclie  Valmore " 

Landry  J  A " 

L'Archeveque  Em  " 

LECLERC  C.  E   '« 

Lemire  Henri     " 

•  esage  J.  E.  H  " 

LeveilleC,  A  

Levesque  J.  W *' 

Levy  ,1 " 

Lighthall  &  Lighthall " 

Lonergan  James " 

Longtin  Moise " 

Lyman  A.  C. 

Mainvilie  &  Mainville  ....    " 

Marin  J.  H 

MarlerW.,  de  M     &  H.  M. 

Marler 

Mayraud  Z^ph        " 

MeuuierJ.  U •' 

Mondor  J.  N     . . " 

Morin  <S  McKay 

Normandin  G.  A  . . .    " 

Olivier  J.  H   " 

Paquet  Camille — '* 

Paquin  J.  A     " 

Payette  A.  E  " 

Pepin  Hmri  P " 

Perodeau  Nar.-isse  (lion.)     M 

Renault  Camille " 

Perrault  Medard  

Phillips,  W.  H  .-. 

Prud'homtne  Eustaclie      " 

Proulx  W.J •' 

Quintal  I.  A      " 

Rhault  C.  E.  A 

Riendeau  J.  B.  Antonin •■ 

Rieutord  Felix 

Rivest  A 

Savignac  J  A " 

Schetagne  &  Cadieux " 

St.  Denis  A.  J.  H •• 
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STUART,  COX  &MeKKN N A Montreal,    Q 

Terrault  Pierre 

Theoret  Nap 

Trepanier  J.  P " 

Merizzi  P.  R Napierville,    Q 

Dorais,  Joseph  A New  Carlisle,    Q 

Trepanier  Hector New  Richmond,  Q 

Denis  J.  W Nlcolet.  Q 

Gauthipr  Narcisse " 

Beaulieu  C.  F Notre  Dame  du  Lac 

de  Temiscouata,  Q 

Forest  Z. Notre  Dame  du  Mt  Carmel    Q 

Rousseau  L.  A Ormstown,    Q 

Harvey  A.  &B Ottawa   O 

Varennes  P. Papirieauville,    Q 

Beauchesne  Pierre  C Paspebiac ,    Q 

Boucher  Aiine Pierreville,    Q 

Guilbault  L.  R Plessisville,    0 

Gosselin  C.  E v 

DeGuise  F  Plessisville  de  Somerset,    Q 

Cormier  J.  E  Pointe  aux  Trembles,    Q 

Smith  Henry  F " 

Brault  Calixte Pointe  Claire,    Q 

Gauvreau  C.  A Princeville,    Q 

Hebert  Joseph  A ' 

AllaireJos Quebec, Q 

Audet  Ferd'-- " 

Auger  Jacques  • 

Baillargeon  C.  J " 

BelangerP.  E.  E.: " 

Boily  J.  E  " 

Boisvert  J.  H " 

CairpbellWN " 

Cantin  JP    

Charlebois  J  A " 

Chateauvert  G.  P.  V " 

ChauveauAlex " 

Couture  Jos.  G  " 

Delage  Jean  Bte 

DelageCF *' 

Delagrave  C.  C " 

DeLery  G  F  C '" 

FaucherJ,  A " 

For  tier  J.  A •• 

Gauvreau  Alex " 

Grenier  Chas " 

HuardAlp.... " 

HuotLP  " 

Jacques  L.  C " 

Lafrance  C.  A. .., " 

LARUE  F.  A 

Larue  Jules " 

Larue  S.  J " 

Larue  W.  R..  , ^  •' 

Leclerc  Louis '      *• 

Levasseur  T " 

Mercier  Alphonse M 

Mercier  F  A '*• 

MeredUhE.G  •« 

Meredith  Reginald " 

Pageau  Chas  «• 

Paradis  G.  A " 

Parkin  J  B " 

Pampalon  T.  M   W " 

Paquet  E.  T      " 

ParadisG.  A 

Parent  Louis  " 

Plamondon  J.  E  " 

ROYO.  H «< 

Savard  J •* 

Savard  Louis " 

Simard  A.  E «« 

Sirois  L.  P     

Sirois  Jos ...  " 

Strang  John  «■ 

Taschereau  C.  E " 

Tessier  Cyrille << 

VerretCA "  " 


Dubreuil  A  Rapide  de  l'Orignal    < 

Rowat  D..  McK 

Phaneuf  Ant Rigaud    ( 

Begin  Desire" Rimouski,    ' 

Belzile  L.  de  G " 

D'Anyon  J.  L.  C " 

St  Pierre  J.  B Ripon, 

Dumais  Israel Roberval, 

Latour  Tim  D " 

Lindsay  J.  C  " 

Morisset  Come.  L.  A , 

Thibault  J.  A  

Lafontaine  J.  L Roxton  Falls, 

Raiche  Jos " 

Marcoux  Job.  H  •* 

Paquet  Camille Sault  au  Recollet,    Q 

Rondeau  P.  G ..      Shawinigau 

Bertrand  L.  Z  Shawinigan  Falls,    Q 

Desaulniers  J.  H.  N.  " 

McKayH.A Sbawville,    Q 

Archambault  J.  A  Sherbrooke,    Q 

BorlaseG.E ' 

Boudreau  Edouard  " 

FeltonE.  P  

Sylvestre  Ernest " 

TetreaultJS 

Worthington  &  Borlase " 

Guevremont  Alfred    " 

Lafreniere  J.  Bte.  Theophile     " 

sec.  the  Catholic  Schools  Com.      " 

St  Martin  L.N 

Gagne  Joseph  O St  Adele,    Q 

Tremblay  F.  X.  M.  A St  Agapit,    Q 

Bazin  J.  S.  P St  Agathe  des  Monts,    Q 

DesRosiers  F.  X " 

Mongeon  F.  L  "  " 

Lariviere  J.  G St.  Aime,     Q 

St  Amaut  Leon St  Alban,    Q 

Beaulieu  Chas.  Philippe, 

St  Alexandre  de  Kamouraska,    Q 

Boivin  J.  E .St  Alexandre  d'Iberville,    Q 

Goyet  Jos        St.  Ambroise  de  Kildare,    Q 

Renaud  Cyrille St  Ambroise,    Q 

Howard  Hy St  Andre,     Q 

De  Belleval  J.  A.  F St.  Anicet,    Q 

Houde  H.  H St  Anne  de  Beaupre,    Q 

Beaudry  Pierre  Geo St  Anne  de  la  Perade 

Beaudry  Arthur  "  " 

Berub^  Louis  Joseph a  " 

Lapcinte  I.Isaie  "  H 

Mousseau  J.  H "  " 

VilleneuveF St  Anne  des  Planes,    Q 

Fortin  J.  B.  E St  Anselme,    Q 

Archambault  A.  M St  Antoine,    Q 

HuetS St  Antoine  Abbe    Q 

LaRue  Joseph  St.  Antoine  de  1  illy,    (J 

LepineJ  E  St.  Aubert,    Q 

East  J.  O St.  Augustin,    Q 

Bellemare  F.  Xav ..St.  Barnabe,    Q 

Boucher  Leger " 

Gelinas  Amedee '« 

BarretteJ.  A St.  Barthelemy,   Q 

RouleauF.E •« 

Rouleau  M.  J.  A " 

Girouard  Jos St.  Ben©it,    Q 

Des  Rosiers  Joseph St.  Bonaventure,  Q 

Laugevin  J.  R.  B.  St  Brigide    Q 

Berthiaume  Frs.  X St  Bruno'    Q 

Grandbois  A.  E  St  Casimir,    O, 

Lacourciere  N.  E     " 

Gauvreau  Louis  R St  C^cile  du  Bic,    Q 

DemersJ.  E.  O     St  Cesaire,    y 

Dussault  Pierre " 

Ruel  Pierre  Jos St  Charles,    Q 

Archambault  Nap.  St  Charles,  River  RicholUu,  Q 

Cote  J.  H Ste  Clothilde,    Q 

Cote  M.  J.  E St.  Come,    Q 

Arnauld  Francois  E  St  Constant,    Q 


Q 
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Lemay  Louis  St  Croix    Q 

PouliotJ  A St  Croix    Q 

RobergeL.P.  A St  Cuthbert,    Q 

BaretteAlex  St.  Cyprien,    Q 

LedouxJos :  St  Cyr,    Q 

Par6  Joseph  F St- Cyrille,    Q 

Boisseau  J.  F.  A St.  Cyrille  de  Wendover,    Q 

Turcotte  Jos.  N St.rCyrille  de  Normandin,    Q 

Marchessault  Zotique  Thos St  Damase,    Q 

courchesnee  J.O St  David,    Q 

PepinJ.D  "     , 

Archambault  E St  Denu,    Q 

Dauray  Louis  O ' 

Feeney  P.  A.  B  St  Edouard  de  Frampton, 

Tourigny  Jos.  L St  Edouard  de  Gentilly, 

Qadoury  Eugene St  Elizabeth, 

Gadoury  Joseph 

Page  Clovis  E St  Ephrem  de  Tring . 

Fafard  Pierre St  Ephrem  d*  Upton 

Daniel  J.  F  St  Esprit, 

Brunelle  Ulderic St  Etienne  des  Gres, 

Fauteux  Geo.  N St  Eustache,    Q 

Fontaine  L.  A  . . . St  Evariste  de  Forsyth,    Q 

LaflammeJ.  C.  H St.  Fabien,  Q 

Crepeau  M  St  Felix  de  Valois,    Q 

Ducharrae  Pierre  C "  " 

Lavallee  J.  H "  " 

Coulombe  Flavien St-  Felicien,    Q 

Paradis  L.  A  St  Ferdinand  d' Halifax,    Q 

Pelletier  Thos St  Flavie,    Q 

Desaulniers  J.  H.... Ste  Flore,    Q 

GigaultG.A  Ste  Foye,    Q 

Guay  L.  A.  W .  ..St  Francois,    Q 

GendronJ.S 

Martineau  Arthur " 

Rousseau  L.  D.  E " 

Angers  Phil St  Francois  (Beauce)    Q 

Fortier  M.  F.  G "  " 

Blondin  L.  M ...     St  Francois  du  Lac,    Q 

Leveille  G " 

.  Archambault  J.  E St  Gabriel  de  Brandon,    Q 

Champagne  Hector ...  M 

Mireault  Joseph  A. . .  " 

Boileau  G  St  Genevieve,    Q 

Chauret  J.  A " 

Libersan  Albert  Z " 

Trudel  David  T " 

Chaperon  J.  A.  E St.  Georges,    Q 

Lavoie  Jean  J " 

St.  Jorre  M.A St.  Georges  de  Cacouna,    Q 

Pigeon  J.  A.  A  St.  Georges  d'Henryville,    Q 

Brien  Louis  A St.  Germain  de  Grantham,    Q 

Roy  Louis  N " 

HouleJos.. St.  Gertrude,    Q 

MacKenzie  E.  Murdock St.  Gervais,    Q 

Poirier  Jos.  A St.  Gregoire,    Q 

Pion  J.  O. St.  Gregoire,    Q 

TouzinJ.  T St.  Guillaume,    Q 

Vanasse.  L.  D.  T " 

Collette  Victor  Louis  St.  flelene,    Q 

Bourget  Francois St.  Henri  Levis,    Q 

Charette  J.  A St.  Henri  de  Mascouche,    Q 

Desrochers  J.  E.  M St.  Hilaire,    Q 

Rivard,  Zacharie  , . .  St.  Honore,    Q 

Gelinas  Pierre  H St.  Hughes,    Q 

Melancon  G.  A "  Q 

Bazinet  J.  P St.  Hyacinthe,    Q 

Bernier  M.  E.  (hon) " 

Boieseau  F.  X.  A " 

Borduas  Francois " 

Carreau  S  

Cliabot     Elzear  • 

Cormier  J.  L.  Z u 

I     Desautels  J.  C * 

Deechenes  Robt  " 

Fontaine  M.  E.  R " 

Guertin  J.  O " 


JodoinM.  H.  A St.  Hyacinthe,    Q 

Motrin  &  Morin " 

St.  Germain  Jules •* 

St.  Germain  L.  H « 

TacheJ.  delaL " 

Perrault  Camille  ... St.  Isidore,    Q 

Audet  Eugene  J.  Bte,    St  Isidore,  Dorchester,    Q 

FortinT.  J.  M " 

Granger  Magloire...St  Jacques  de  L'Achigan,    Q 

Marion  J.  E.  E " 

Archambault  Eugene St.  Jean  d'Iberville,    Q 

Archambault  F.  X " 

Brassard  Telesphore " 

Deland  Alfred  N " 

Demers  Jean  Baptiste ....  " 

Fournier  Joseph  A. " 

Guillet  Am^dee  I.  G " 

Lussier  Joseph  E " 

Halde  Misael St  Jean  Baptiste,    Q 

Ashby  David...Jt  Jean  Bapf iste  de  Rouville,    Q 

Derome  I.  J.  L St  Jean  Chrysostome,    Q 

MarcilJ.  E " 

DugasA.  St  Jean  de  Matho,    Q 

Laliberte,  E.  H.     ..  .St.  Jean  Deschaillons,    Q 

Duval  Louis  Zeph  St  Jean  Port  Joli,    Q 

Denis  F.  X •« 

Verreault  Pamphile  G " 

Hamel  Edouard  St.  Jeanne,    Q 

Archambault  Edouard. St  Jerome  (Terrebonne).Q 

LachaineL.de    G " 

Parent  J.  E " 

Petit  Pierre  F.  E «4 

Sigoum  J.  H.  A ■ 

Gagnon  J.  E St.  Jerome  de  Matane,    Q 

Gagnon  Jos.  Pierre.St  Jerome  du  Lac  St  Jean,    Q 
Guera  d  Joseph  G.. .        "  " 

Gosselin  Valere St  Joseph  (Beauce),    Q 

Taschereau  Eugene  "  " 

Roy  C.  F.  H. St  Joseph  de  Chambly,    Q 

Pelletier  P.  J.  S Jt.  Joseph  d'Ely,    Q 

Lemyre  J.  A.  F St,  Joseph  de  MaskiuongS,   Q 

Barrette  P.  A St.  Jovite,    Q 

Blondin,  L.  O " 

L'Heureux  Louis  A   St.  Jude,    Q 

Lapierre  Nap.    Paul St   Julie,    Q 

Archambault  G.    A St.  Julienne,    Q 

Chapdelaine  Emile  M St.  Justin,    Q 

Desaulniers  L.  L St.  Lambert,    Q 

Crevier  Phileas St.  Laurent,    Q 

Theoret.  J  A St  Laurent,    Q 

Tass^  Chas.  Stanislas  » 

Guerard  J  G St.  Laurent  (Montmorency),    Q 

Picher  Jos St.  Leonard,    Q 

Bruneile  L.  A.     St  Lib  ire,    Q 

Martin  Wolf  red St.  Louis  de  Gonzagne,    Q 

Bernard  P.  S St  Louis  de  Lotbiniore,    Q 

Lemay  Chas.  Ant *• 

Bourque  Jean  Ste.  Luce  d'Israeli,    Q 

Beauchesne  J.  A.  H St.  Ludger.    Q 

Savard  Louis. St.  MhIo,    Q 

Doyer  Narcisse  St.  Marguerite.    Q 

Larue,  D.  E.  E St.  Marie  (Beauce),    Q 

ThebergeG.  S 

Theberge  Pierre 

JeannotteA       St.  Marthe,    Q 

Lavoie  Jos.  W St  Martin    Q 

BernardPEH St  Martine,    Q 

LafondJ.  J.  H.  

Bayeur  Joseph  M  St.  Maurice,    Q 

Coupal  M St.  Michel  Ar change,    Q 

Veronneau  Louis  Philippe, 

St.  Michel'd'Yamaska,    Q 

Denis  J.  W St  Monique,    Q 

Leonard  Damase " 

Belanger  E.  L Ste  Monique  (Nicolet),    Q 

Gravel  J,  A St.|Narcis2,    Q 
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Dagneault  Louis St.  Nazaire,    Q 

Gagnon  Paul St.  Octave  de  Metis.    Q 

Duhamel  R.  H. St.  Ours,    Q 

Richard  J.  M 

Blanchet  Jos.  A ....  St.  Paschal,    Q 

OuelletA.G ■ 

Marion  Joseph  St.  Paul  l'Ermite,    Q 

Foisy  Joseph .        St.  Paulin,    Q 

BattialonJ.  B.  S St.  Pie,    Q 

Dufresne  Henry  R  . .  .St.  Pierre  les  Becquets,    Q 

Raymond  Napoleon St.  Placide,    Q 

Gladu  Louis  Adolpbe     St.  Polycarpe,    Q 

OuimetJ.  R " 

Four nier  Pierre  C.  A. St.  Raphael,    Q 

Bergeron  J.  H.  P.. St.  Raymond,    Q 

PanetEd.  A ■' 

Bedard  Chas St.  Remi,    Q 

BedardL.A ...        " 

Goyer  Antoine " 

Lafortune  J.  H St.  Roch  de  1' Achigan,    Q 

David  V.  S St.  Roch  de  Richelieu,    Q 

Dupont  Pierre  Themistocle, 

St.  Roch  des  Aulnaies,    Q 

Bourassa  Joseph  B St.  Romuald,    Q 

Lemieux  Jean  Theo 

Filiatrault  Jos.  D St.  Rose,    Q 

Legault  Alph.  Alex " 

SavardJos        St.  Sauveur,    Q 

Chevalier  Joseph, 

St.  Sauveur,  Terrebonne  Co.,    Q 

Forest  Narcisse  St.  Scholastique,    Q 

Fortier  Vincent  " 

HetuL.   E "  Q 

GodreauJos.  E St.  Sebastien,    Q 

Chabot  J.  E StStanislas,    Q 

Germain  L.  Eugene •'  Q 

Laplante  Pamphile.  ..St.  Stanislas  de  Kostka,    Q 

Payeur  Joseph  A St  Sylvestre,    Q 

VigneauC.E..     Ste  Thecle,    Q 

Mondou  J.  A.  A.. .   .St.  Thomas  de  Pierreville.   Q 
Arbour  Theodule  . .  .St.  Therese  de  Blainvilie,    Q 

Desjardins  Jos.  E  " 

Desroches  David **  " 

GingrasJ.  D  A St.  Thomas  de  Shanley,    Q 

Joannette  Victor  St.  Timothee,    Cj 

Carrufel  Eug.  S St.  Tite,    Q 

Moussette  W  ilbrod " 

SoulardE.N St.  Ubald,    Q 

Poupart  J.  B St.  Urbain,    Q 

Labreche  M.  E St..  Valerien  de  Milton,    Q 

Bolduc  Jos.  (Hon.;  .St  Victor  de  Tring,     Q 

Guertin  J.  E St  Vital  de  Lambton,    Q 

Lebrun  David * St.  Wencelas,    Q 


Rousseau  G.  P St.  Zephirin,    Q 

Rousseau  Edmond " 

Thomas  Chas  M Stanstead,    Q 

TartreC.  U.  R ....  Sutton,    Q 

JolicoeurJ.  O Terrebonno,    Q 

Mathieu  E.  S.     B 

Carreau  J.  C.  Ernest. Thetford  Mines,    Q 

Vachon  J.  A.  O....   " 

Lessard  Francois  Victor Tingwick,    Q 

Gagnon  Alex Trois  Pistoles,     Q 

Michaud  J.   M * 

Rousseau  H u 

Boulais  J.  F.  F Trois  Rivieres, 

Desilets  Pierre.   •  * 

Hubert  P.  L 

Lebrun  J.  V.  A 

Lemire  J.  U.  A " 

Lord  L.  A. " 

Mercier  L.  P. " 

NormandT.E " 

Tranchemontagne  J.  B " 

Dupre  L.  P ...Upton, 

Boyer  Jos.  I Valleyfield, 

Boyer  L.  J ...  " 

Boyer  Zephirin '* 

JoVon  Remi  S.,  N.P     ... 

Lavimodiere  C,  A " 

Beaudry  E.  A Varennes, 

Bissonnette  L.  J.  A M 

Langiois  Jos.  V " 

Favreau  J.  B.  A Vaudreuil, 

Legault  Jos.  Nap.    " 

Chagnon  E.  E . .  .Vercheres, 

Busiere  Ulysse l 

Poirier  J.  N Victoriaville, 

Guay  A.  E. Ville  Marie, 

Lafond  Z.  A.  C 

Piche  Timothee  Wakefield, 

Laliberte  J.  Edgar Warwick, 

Bourgeois  J.  M... Waterloo, 

De  Varennes  Hon.  E.  F " 

Gingras  Joseph  " 

Jodoin  Louis  " 

Perras  Joseph  A •' 

Tartre  Jos.  R. " 

Bourget  J.  H Weedon.    Q 

Cormier  Felix Wickham,    Q 

BEGIN  J.  A Windsor  Mills,    Q 

Begin  Ed.  H. " 

Rogan  G.  A • Winnipeg 

Belisle  L.  N Wooton,    Q 

Bellemare  H.  A.  O. Yamachiche,    Q 

Milot  Jules " 


Q 


Q 


Q 
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DISTRICTS. 


I.  Arthabaska  ;  2.  Beauce ;  3.  Beauharnois  ;  4  Bedford  ;  5.  Chicontimi  ;  6.  Gasp6  ;  7.  Iber 
ville  ;  8.  Joliette  ;  9.  Kamouraska  ;  10.  Montmagny  ;  11.  Montreal  ;  12.  Ottawa  ;  13.  Pon 
tiac  ;  13.  Quebec  ;  15.  Richelieu  ;  16.  Rimouski  ;  17.  Saguenay  ;  18.  St.  Francois  ;  19.  St 
Hyacinthe  ;  20.  Terrebonne  ;    21.  Trois  Rivieres. 


BoiscairJ.  B ..„19 Acton  Vale,  Q 

Laliberte  Chas ': 

PainchaudC.  F  ..6..Iles  de  la  Madelene,  Amherst 

PineauF.  R ...16 ...Amqui,  Q 

Pageot  J.  E 14 Ancienne  Lorette,  Q 

FsherJ 12 Angers,  Q 

See  St.  Joseph,  Alma,  Q 


12  See  Auge  Gurdien,    Ange  Gardien, 

Theriault  Pierre  . .  3 Anse  aux  Grisfonds, 

Perron  David  3 AnseSt.Jean, 

Brunelle  L.  B 1 Arthabaska, 

BeaudetL.  P 

Garneau  Hercule " 

Giroux  J,  Isaie  " 
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Leblanc  Edouard  Arthabaska,    Q 

18  Address  Huberdeau,  Arundel,    Q 
18  Address  St.  Malo,  Auckland,    Q 

-Martin  A....  6 Avignon,     Q 

Cbarbonneau  L.  Z  18. ....Aylmer,    Q 

ColeH 

Perrier  E " 

Potvin  Adjutor....        5  Bagotville,    Q 

Cimon  Edouard 17 BaieSt.  Paul,    Q 

Bouchard  G 

Lavoie  E 

Tremblay  Elzear '* 

.Toncas  J    6  Basin  de  Gaspe,    Q 

Cossette  Phillipe 21  Batiscon,    Q 

Herbert  Moi'se 3  Beaucharnois,    Q 

GirouxF.I 14 Beauport,    Q 

BfcAller  John 4 Bepford,    Q 

Anger  1 11 Belceil,    Q 

17  See  Bon  Desir,  bergeronnes,    Q 

Simard  E " 

Olivier  Olivier 8.... Berthierville.     Q 

Dorval  Y  „. " 

LaquexG I Black  Lake,    Q 

21  See  Ste.  Marie,  Blandford,    Q 

Mooney  Iro  E 18    ...   .Bolton  Centre,    Q 

6  See  Petit,  Bonuventure,    Q 

Simard  Elzear  17..   ..    ....  Ben  Desire,    Q 

1L  Address  Longueuil,  Boucherville,    Q 

11  See  St.  Joseph  de  Berdeaux,    Q 

11  Address  Montreal,    Bout  de  L'isle,     Q 

18  See  St.  Frs.  Xavier.    Brampton,     Q 

13  Address  Pontiac,    Bristol,    Q 

'  Oumond  Jules  .  Bromptonville    Q 

11  Address  Laprairie,     Brosseau  Station,    Q 
2  See  St.  Pierre  de  Biougbton,    Q 

Lemieux  N 1      Brougbton  West    Q 

Bolane  Wm 13 Bryson,     Q 

Oharbonneau  A.  H 12  Buckingham,    Q 

Summings  J.  C " 

Roy  David " 

LarwellD.  C  " 

.  vW  right  Robert  W 18 Bury,    Q 

F albert  J.R  6 Cap  (petit)    Q 

Delisle  Samuel 14 Cap  Sant£,    Q 

Guimond  Maxime 10 Cap  St  Ignace,    Q 

sSeymour  Wm 6 Cape  Cove,    Q 

•Smith  J , 6 Cape  Rosier,    Q 

11  Address  St.  Laurent,     Cartierville     Q 

Danis  Alex.   ..  11  Cascades  Point    Q 

11  Address  St.  Constant,  or  Montreal,    Caughna- 

waga,    Q 

Morrissette  V.  0 16  Causapscal,    Q 

Paquet  Leon 16 Cedar  Hall,    Q 

11  Address  Longueuil,     Chambly,    Q 

Lapointe  Ephrem  5     Chambord,    Q 

Fitzpatrick  James 13 Chapleau,    Q 

Smith  Edward " 

6  See  St.  Charles  de  Chaplau,     Q 

Gravel  Ed 14 Chateau  Richer,    Q 

Gravel  Jos.  O  " 

I  Donaldson  John  20  Chatboro,    Q 

'BryertonJ 20  Chatham,    Q 

Chevrier  G.  H 12  ...  ..Chenneville,  (Canton 

Hart),    Q 
8  See  St.  Theodore  de  Chertsey    Q 

'Grenon  Narcisse. 5 .Chicoutimi,    Q 

Ouellet  E.  D " 

Couture  O " 

Fournier  Camille " 

Gagne  Wilfrid 

Menard  S6raphin "' 

Ledoux  Joseph 4  .  Clarenceville,    Q 

18  See  St.  Edwidge  of  Clifton,    Q 

Beaufort  Jos.  S 18  Coaticook,    Q 

Beliele  John  F....  •« 

Humphrey  Syl vender  B " 

Lebourveau  Stewart  C ' 


Merrill  Chas Coaticook,  Q 

Paige  Warren 18 Compton,  Q 

Bonin  Louis  N....  11  . .  15 Contrecoeur,  Q 

Flaws  Geo  18  Cookshire,  Q 

11  Address  Montreal,    Cote  des  Neiges,  Q 

11  Address  Coteau  Landing,    Coteau  du  Lac  Q 

11  Address  Coteau  Landing,     Coteau  Station,  Q 

Themens  W 11  .  ...Coteau  Landing,  Q 

FerlandP....   6      Cross  Point,  Q 

13  See  Fort  Coulonge,  Q 

15  See  St  Zephirin  de  Courval,  Q 

Lee  Ed.  Augustus 1  ..  18 Danville,  Q 

Benoit  Z. 14  .  Deschambault,  Q 

Paquin  J.  G       ...   " 

Baldwin  Ozro 18.... Dixville,  Q 

16  Address  Montreal,   Dixie,  Q 

MorinJA 18 D'Israeli,  Q 

11  Address  Montreal,    Dorval,  Q 

Kennedy  David 6..   ..      Douglastown,  Q 

Hebert  Alphonse 1 Drummondville,  Q 

Bousquet  C.  H u 

Gauthier  V " 

Lafontaine  A *' 

Newman  Alex    18 Dudswell,  Q 

Morris  Wm  F 3 Dundee,  Q 

Lewis  H.H 4. Dunham,  Q 

Rogers  Chas  K 18 Eaton  Corner,  Q 

Desgagne  Oscar  " 

Bouchard  Joseph. ...  17    ..  .Les  Eboulements,  Q 

Bissonnette  P.  P 4...  ..Valcour,  Edy,  Q 

Founder  Jacques 4 Farnham,  Q 

Jasmin  J.  B  " 

Portelance  P.  A " 

Frost  J 13 Fort  Coulonge,  Q 

Preston  J 6 Fox  River,  Q 

14  See  St  Philomene  de  Fortierville,  Q 

Rowe  Asher  3 Franklin  Centre,  Q 

Baillarge  W Fraserville,  Q 

Charaberland  A.  V 9 " 

Doucet   E.  A «• 

Dupuy  Paul  C  " 

FrenetteJ.  B.  E  " 

Fortier  T «« 

Martin  P.  E  ** 

Vanantwerp  C.  B 4 Frelighsburg,  Q 

Joncas  Joseph 6 GaspS  Bassin,  Q 

Charette  Theodule  ...  12 Gatineau  Point,  Q 

Cousineau  Jos  " 

Latour  Thomas  12 Gracefield,  Q 

PareO.  N 4 Granby,  Q 

Myles  G 6 Grand  Pabos,  Q 

Beaudin  T.  A  6 Grand  River,  Q 

Lebreux  Alex  " 

Cousineau  J.  A Grand'Mere,  Q 

Grenier  M.  A " 

St  Cyr  J.  A. « 

18  See  St  Ferdinand  de  Halifax,  Q 

Verville  J.  A  18 North  Ham,  Q 

Lamoureux  R  18 South  Ham,  Q 

Hudon  Augustin 5 Hebertville,  Q 

Lussier  Etienne 3 Hemmingford,  Q 

BraultL 7 ,  .....Henry ville,  Q 

14  See  Ste  Jeanne  de  Henville,  Q 

Guilbault  Eug 20 Huberdeau  Q 

Groulx  Onesime Hull,  Q 

Dieudonne  Lorain 3 Huntingdon,  Q 

McGinnis  P  " 

Lorain  I. " 

Rousseau  Th 1  ..   ..  Inverness,  Q 

Hogg  McK.  Thomas lies  aux  Coudres,  Q 

Desbiens  M " 

Gauvreau  Ernest 9 .Isle  Verte,  Q 

Painchaud  C.  F lies  dela  Madeleine,  Q 

14  See  St  Ambroise  de  la  Jeune  Lorette,  Q 

Ouellet  Paul 6 Jersey  Cove,  Q 

Dugas  Camille 8 Joliette, 

Levesque  «Alfred  
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Martel  Jean  Louis Jolietle,    Q 

Lavallee  L.  A 

Page  J.  Onesime  " 

Tremblay  Jos.  N 5 Jonquieres,    Q 

Dugal  OF 9 Kamouraska,    Q 

Duval  Mederic 8 Kilkenny,    Q 

BealsOhas.  W 4 Knowlton,    Q 

Girard  Guillaume 12 Labelle,    Q 

Marinier  Napoleon " 

Address  Montreal,    Lachine,  Q 

LavigneJos 20 Lachute,    Q 

Corbiere  P.  E 7 Lacolle,    Q 

FournierG  ...  2..  18 Lake  Megantic,    Q 

Legault  Alphonse Lake  St.  Mary,    Q 

2  See  St  Vital  de  Lambton,    Q 

Moncion  Leonard 12 L'Ange  Gardien,    Q 

Fournier  J 

Quay  N L'Annonciation,    Q 

Tberiault  P 6 L'anse  au  Griffon,    Q 

Lef ebvre  Edouard —  12 " 

Vincent  Henri kl8 La  Patrie,    Q 

Thomas  Alph 11 Laprairie,    Q 

Dorion  J.  0 8 .L'Assomption,    Q 

Gauvin  Michel Q 

Gilpin  J    Lac  Otter,    Q 

Cyr  Louis Laurentides,  St  Lin,'    Q 

Mireault  Onezime " 

Perreault  J.  A 

Leclerc  A Lauzon,    Q 

Leclerc  M..... 

Cloutier  Moise 1  L'Avenir,     Q 

Bouchard  J ^17 Les  Eboulements^Q 

Desgagnes  O " 

Neault  U 21 Les  Piles,  (St  Jacques)    Q 

Fournier  Jean  N Levis,    Q 

Clouthier  F.  H 10 L'Islet,    Q 

Keays  John ,.6 Little  Pabos,    Q 

Poirier  F Little  Bonaventure,    Q 

Jones  Henry., ....  6 Little  River  West,    Q 

Durocher  J.  E .' .  11  Longueuil,    Q 

11  Address  Montreal,  Longue  l'ointe     Q 

Caron  Gabriel 21 Louiseville,    Q 

Caron  Louis  Denis " 

Gendron  Arthur 18 Magog,    Q 

Gingras  Rene  •* 

11  See  Montreal.  Maisonneuve,  Q 
Brassard  Severin. . .  17  ...Malbaie,  St  Etienne,  Q 
Chaperon  L.  Adelmar ....        "  * ' 

Gagnon  Thomas "  " 

Guay  Louis  "  M 

VardonT.  L  '6  .Malbay    Q 

14  See  Ancienne  Lorette,    Q 

14  See  St  Ambroise  de  la  Jeune  Lorette,    Q 

14  SteSt  Louis  de  Lotbiniere,    Q 

VardonT.  S r,Malbaie,  Q 

Nault  A.  J 12   Maniwaka,    y 

Lacoste  J " 

Fitzgerald  T ** 

Bovren  C  .4 Mansonville,    Q 

Bishop  Wm. 18 Marbleton,    Q 

Fournier  A 18 Marieville,    Q 

Doulais  R " 

Delongchamp  Frs 8 Mascouche,    Q 

Plant  Denis     21 .Maskinonge,  Pont,    Q 

Gauthier   Camille 12 Masson,    Q 

Sabourin  E " 

5  See  St  Loui«  de  Metabetchuan,    Q 

Charest  Vital 16    Matane,    Q 

Dionne  O '.* 

Joncas  J.  C ■ " 

Fournier  G 18 Megantic  Lac,    Q 

Labbe  A.N 16 Metis,  Grand    Q 

Hudon  E 

Cox  G.  A 18. Melbourne  Upper,    Q 

Tremblay  J.  E 17 Mille  Vaches,    Q 

Hudon  J.  B 5 Mistassini,    Q 

Thibault  Stanislas 6|  Mont  Louis    Q 

12  See  St  Girard  de  Montarville,    Q 


14  See  Notre  Dame  des  Anges  de  VTontambau,    O 

£°lh!\&£ 12 Monte  Bello     Q 

^uetPE.C:: l°  Montmagny,    g 

Bernard  J.  E ? ** 

Bienjonetti  Pierre ...  " 

Bisson  Louis «• 

Bissonnette  J.  A ... "  « 

Bourassa  Jos   H ...... . . .  .' .'. ,   .     "  « 

Breux  Jos ** 

Caisse  Jos ."........'.'.....  «« 

Champagne  F.  X .  « 

Cinq-Mars  H.  A ..........  " 

Coutlee  O.  C "  «« 

Coutu  J.  E '• 

Dandurand  Moise .....  " 

Dansereau  J.  T .....  •« 

Daoust  Olivier «« 


Decelles  &  Durocher,  Cour 
Superieure  et  d'Appel,  Huissiers 
du  Sherif,  u 

Desmarais  J.  E «« 

Desroches  Ed «« 

Fortier  Damase '_'/  <c 

Gravel  Leopold. '"  '  •« 

Jette  C.  T \\.  <« 

Johnston  James ".'.' .< 

Lafontaine  G  A .....  " 

Lajeunesse  H .....'.  '« 

Lalonde  Arist .....  « 

Lavery  J.  S »' 

Marson   S.  C •« 

Mayer  Jos  '.'.'*.'  «. 

Patenaude  P m 

Pauze  J  X " 

PerraultJ.  B <« 

Proulx  Thos.  N 

Renaud  J.  Arthur .*,]  '< 

Racette  L.  J.  A «« 

Roy  Joseph  '  " 

St.  Amour   D.  A .. '  «« 

St  Amour  Nap .,  <« 

St  George  Alph « < 

Smith  Wm.  W « 

Te88ier  A.  L    «« 

Trudeau  J.  B " 

11  Address  Longueuil.   Montreal  South,    Q 
11  Address  Montreal,    Montreal  West,    Q 

MoisanT.  T 7 Napierville,    Q 

LebelJ.  A 6  .  ...New  Carlisle,    Q 

JessopThos 6 -Newport,    Q 

Robertson  J  6   New  Richmond,    Q 

Lacerte  Hamilton 21     Nicolet,    Q 

Rousseau  P.  J.  0 21 "         a 

Jette  Rooh 12 Nominingue,    Q 

Simard  Stanislas 5    Normandin,    Q 

Trottier  Lucien  " 

Verville  Jos 18    North  Ham,    Q 

Petitclerc  E....N.  D.  des  Anges  de  Montamban,  Q 
Blondin  Jos.  A..  14  .-Notre  Dame  de  Victoire,  Q 
Ouellette  Elzear.    .9  ...  Notre  Dame  du  Lac,'    Q 

Roger  Jules 12    ..  .Notre  Dame  du  Laus,    Q 

Address  Montreal,    Notre  Dame  de  Grace,    Q 
Morissette  J.  Omer.  14  .Notre  Dame  de 

Portneuf,    Q 

Dagneault  J.T 6 Nouville  Ouest,    Q 

Charest  Jos 20 Oka    Q 

Pregent  Louis  3    Ormstown,    Q 

Gilpin  Joseph 13 Otter  Lake,    Q 

6  See  (Grand),    Pabos,    Q 

6  See     Petit  Pabos,    Q 

6  See  St  Adelaide  de  Pabos,    Q 

Hillman  J.  Arthur 12     . .  Papineauville     Q 

Tetreau  Paul 

11  Address  Montreal,     Pare  Laval,    Q 
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Boucher  J.  O 6  Perce,    Q 

CaronF.,jun  " 

Furlong  Michael  G  " 

LeHouthillier  Philippe,  jun " 

Poirier  V 6 Petit  Bonaventure,    Q 

Dery  Pierre 6 Petite  Vallee,    Q 

Pelletier  G.  W 15 Pierreville,    Q 

Laflamme  L.  L " 

Lapierr  e  J " 

Bourk  P.  A 1 Plessisville,    Q 

Grenier  L.  H " 

Aumais  Ed 11 Pointe  Claire,    Q 

Plante  Denis  Pont  de  Maskinones,    Q 

11  Address  Montreal,    Pont  Viau,     Q 

11  See  Cascades,    Pointe,    Q 

Clermont  Alfred. .  11 ..  Pointe  aux  Trembles,    Q 

Jones  P.  J 6  . .   .  .Port  Daniei,    Q 

14  See  Notre  Dame  de  Portneuf ,    Q 

Bourgouin  H     16    Price,    Q 

2e  See  St.  Severin  de  Proulxvllle,      Q 

Brouftseau  Olivier  14.  Quebec,    Q 

Casault  Jules ll 

Gelly  Ulric " 

Geuvard  A " 

Gingras  J.  E  .       * 

Lachanee  F " 

Lachance  J   E  , " 

Moisan  J.  P " 

Poitras  Edgar •' 

Poitras  Louis  T " 

Robitaille  Theodore  ** 

Vidal  George  Octave  " 

Dyson  John  H  ..  18 Richmond,    Q 

Taylor  A.  J 

Chevrier  L.  J.  O  11  Rigaud    Q 

Gauvreau  J.  C. 16 Rimouski,     Q 

Martin  Herm " 

St  Pierre  C  A " 

Therriault  Ed " 

LeducT...   12    Ripon    Q 

Martineau  A.  U 12    ....       River  Desert,  Q 

Lamarre  Pierre 9 Riviere  Ouelle' ,    Q 

Delisle  Augu6tin 14 Riviere  a  Pierre,    Q 

Tremblay  G 14 Riviere  aux  Chenes,    Q 

Preston  J . .  .Riviere  aux  Renard,    Q 

11  Address  Montreal,  Riviere  des  Prairies    Q 

Dumais  J  Ovide 5 Roberval,    Q 

Paradis  J.  L 

Wright  Robt.  W 18  ....Robinson  Bury,    Q 

Abbott  Wm.  Alf 18 Rock  Island    Q 

Coursolles  Edmond..  12  ..  Rockaway  Valley.  Q 
Bourbonniere  J.  Charles...  4  .  .Roxton  Falls,  Q 
Levesque  O  16    Sandy  Bay,    Q 

11  Address  Montreal,    Sault  au  Recollet,    Q 

Joubert  L.  P 16 Sayabeo,    Q 

CalverGeo 18  Scotstown,    Q 

White  J  ...  6 Seal  Cove,    Q 

McGuireJohnG 13    Shawville,    Q 

Richardson  Alb «' 

Beauchemin    Louis    Joseph     Arthur 

21     Shawinigan  Falls,    Q 

Chapdelaine  J.  M .  " 

Lambert  J ** 

McGuireJohnG  " 

Biron  Raphael  A 18 Sherbrooke,    Q 

Biron  Tancrede 

Duberger  C.  N <( 

Foss  Edwin  S M 

Gauthier  Jos.  O  " 

McManusEd.  M " 

Plaisance  J " 

Caya  E 15  Sorel,    Q 

MoulinJ  O    " 

Roberge  David '• 

Weilbrenner  Chas " 

Weilbrenner  J  O " 


Lamouroux  Philippe. i ft.   18  South  Ham,  Q 

Longre  Martial 20     ..       .  . ..  Ste  Adele.  Q 

Jones  Thos     ..  6 St.  Adelaide  de  Paboa,  Q 

JoncasT 6  StAdelard,  Q 

Demers  Francois  14  St  Agapit,  Q 

Demers  G 14  " 

Olivier  Geo   14 St  Agapit  Station,  Q 

Cavceau  Victor.. .  20  ...  St  Agathe  des  Monte,  Q 

Vigeant  Louis  J 15  St  Aime,  Q 

La  Haye  Jos 14 St  Albans,  Q 

uellet  U  9          St  Alexandre,  Q 

Martin  A     6 St  Alexis,  Q 

Martin  Alphee  St  Alexis  de  Metapedia,  Q 

Pctvin  A 5  .    .  St  Alphonse  de  Bagot- 

ville,  Q 

Richard  Jos  14 St  Ambroise  de  la 

Jeune  Lorette,  Q 

MicLaud  A  5 St  AndnS,  Q 

Lu-oste  J .  E 12             St  Andre  Avelin,  Q 

1  >'.auis  Stanislas      3 St  Anicet,  Q 

11  Address  Pointe  Claire,     St  Anne  de 

Bellevue.  Q 

Sasseville  J.  B  6  St  Anne  des  Monts,  Q 

Lefrancois  Xavier ••  •« 

Lafleche  Felix     .     ''I  .  St  Anne  de  la  Perade,  Q 

Gaudette  F.  X  ...20       St.  Anne  des  Plaines  Q 

Sirois   Jos 9 St  Anne  de  la  Pocatiere,  Q 

Pelerin  J...., 1   St  Anne  du  Sault,  Q 

Giard  A 15  St  Antoine,  Q 

Lafieur    Ludger   ...  14  .     St  Antoine  de  Tilly,  Q 

Smith  Harvey —     4     ..     St  Armand  Station,  Q 

Filion  P   20 St  Augnstin,  Q 

Benoit  A 3  St  Barbe,  Q 

Bourassa  Narcisse 21  .... St  Barnabe,  Q 

Drainville  Wilfrid  ...  8  ....  St.    Barthelemy  Q 

Hardy  Wilbrod 14  ..St  Basile,  Q 

Address  Belceil,    St  Bazile  le  Grand,  Q 

11  SeeBelovil,    St  Bazile  le  Grand,  Q 

Vallee  S.J St  Benoit,  Q 

Chabot    Ferdinand St  Bernard,  Q 

Address  Longueuil,     St  Bruno,  Q 

11  See  Montreal,    St  Bruno,  Q 

Duval  Mederic       .  8  .St  Calixte  de  Kilkenny,  Q 

RicardAlex..  21  ..St  Boniface  de  Shawin'gan,  Q 

20  See  Terrebonne,    StCanut,  Q 

Langlois  Jos 14    St  Casimir,  Q 

B6"langer  Jos.  A •« 

Masse  L.  J 19 St  Cesaire,  Q 

Plante  U 10 St  Charles  Q 

19  See  St  Hyacinthe,    St  Charles,  Q 

Poirier  T 6 St  Charles  de  Caplan,  Q 

Rouleau  Adrien.   11  St  Clet,  Q 

Potvin  P 5 St  Cceurde  Marie,  y 

Barber!  Gabriel 2 St  Come,  Q 

See  Terrebonne,     St  Colomban,  Q 

Matte    Arthur 11   St  Constant,  Q 

Bourke    Alex 14 St  Croix,  Q 

Rolland  Geo 19.     St  Denis,  Q 

Address  St  Martin,    SteDorothee,  Q 

BelouinN    .  7  ..    St  Edouard  de  Napierville  Q 

Lemieux  Ls.  Theotime 18    St  Edwidge  of 

Clifton,  Q 

Dionne  Jos 9 St  Eleuthere,  Q 

Address  St.  Vincent  de  Paul,    St.  Elzear,  Q 

Brossard  L IT  Malbaie,  St  Etienne,  Q 

Chaperon  L.  A •« 

Gagnon  T .. ..  „ '< 

Guay  L " 

Do  on  Jos 21  Ste  Eulalie,  Q 

Ethier  Daniel 20...     St  Eustache,  Q 

Miller  Leon, " 

Boutin  Joseph..  2  .  .St  Evariste  de  Forsyth,  Q 

Fortin  Noel 10 St  Fabien,  Q 

14  See  Quebec,    Ste  Famille,  Q 

Jobin  Alex 5  St  Felicien,  Q 

Desmeules  E " 


00 


BAILIFFS   IN   THE  PROVINCE  OF   QUEBEC. 


Dauphin  Louis i 

Cote  dit  Frechette  L. 


..St  Felix  deValois,    Q 
18  ...  .St  Ferdinand  de 
Halifax,    Q 

Fortier  A " 

17  See'Saguenay,    St.  Fidele,    Q 

Duperre  L  ... 16  Ste  Flavie,    Q 

Lambert  Alfred 2 St  Francois,    Q 

Denis  L      " 

ReneaultA   ...     M 

11  AddreSBJSt  Vincent  de;  Paul,'^St  Francois 

Robert  Jos.  P .18    St.  Frs.  Xavier.de 

Bronipton,    Q 

CossettelF..  21  . .  .St  Frs.  Xavier  de  Batiscan,    Q 

15  . .  St  Francois  du  Lac,    <jj 

JacquesLouie.. .  8 St  Gabriel  de  Brandon,    Q 

Farly  Atchez «* 

Duchaine  Thaddee  5 St  Gedeon,  Q 

Bilodeau  E  .  " 

PrevostLeger 11 ,.St*Genevieve,    Q 

Lefebvre  Jos..  .21    .St  Genevieve  de  Batiscan,    Q 

MorinJ 2 .St  George,    Q 

Samson  J " 

7»SeejHenryville,.St  George  de  Henryville,    Q 

Dallaire  Eugene. .. 

St  Germain  du  Lac  Etcbemin, 
Sarazin  Louis.. .  1  . .  .St  Germain  de  Grantham 

Hamel  A 21 St  Gertrude, 

PatenaudeA       12   St  Girard  de  Montarville, 
Martin  Magloire...  21  ....St  Gregoire  le  Grand, 

Bellehumeur  D 15 St  Guillaume, 

M  elancon  Josepb  A " 

Dion  A 2   St  Henedine, 

Deslongcbamps  Frs. St.  Henri  de  Mascoucbe, 
20  St.  Hernias, 

Coulombe  Norbert 17 St  Hilarion, 

9  See  Terrebonne,    St.    Honore 

d'Armand,    Q 

11  Address  Longueuil,  .  St  Hubert,    Q 

HouleA  19  StHugues,    Q 

Brunelle  H 19    St  Hyacinthe,    Q 

Cadotte  J,  A « 

Wingender  Jules ** 

11  Address  St  Constant,    St  Isidore,    Q 

Boberge  Cberrier 8 St  Jean  Martha,    Q 

Beaudet  Z     14  . . .  .St^Jean  des  Chaillons,    Q 

Douville  Alphonse  M 

Delisle  F 11  .  St  Jean  Chrvsostome,    Q 

HebertT *« 

3  See  St  Chrysost-.me.JSt  Jean'Chrvsostome,   Q 

Blouin   N 14  ...  St  Jean  Isle  d'Orleans,    Q 

Neault  Ulric 21  ...  St  Jean  des  Piles,    Q 

Foumier  C  H    10  ...  St  Jean  Port  Joli,  •  Q 

8  Address  Joliette,  St  Jacques  de  1'Achi- 

gan,     Q 

11  Address  St  Constant,    St  Jacques  le 

Mineur,    Q 

Garveau  A  Jr....  11 Ste  Jeanne  Henrille,    Q 

Grignon  Theodore 5  St.  Jerome,    Q 

Couture  Adelard 5 " 

(iuenette  Godfroi 20 " 

Labelle  Louis 20  .  " 

Magnan  Sincere 20     55JL" 

Noel  Thos 5  " 

Guerin  dit  St  Hilaire  0 14  . .  .St  Joachim,*"  Q 

Lanier  Arthur . . .    7  St  Johns,  ■  Q 

Marcoux  Eugene " 

Masse  P « 

Chiche  N *. . '.'.'. St  Joseph,    Q 

Groleau  N 2 " 

Nadeau  V  " 

Michaud  Benjamin •« 

11  Address  Montreal,  St  Joseph  de  Bourdeaux,  Q 
20  Address  Terrebonne,    St  Joseph  du  Lac,    Q 

5    St  Joseph  d' Alma,    Q 

Verreau  Gedeon ..,, "  " 


20 


.St  Jovite,    Q 


Leonard  Jacques 
Mercier  J  t..E  . . . 

Godbout  J.  H  ...  1  St  Julie  de  Somerset,    Q 

Roy  A 8 St  Julienne,    Q 

Clement  AC .21     St  Justin,    Q 

11  Address  Longueuil  or  Montreal,  St  Lambert    Q 

Cardinal  J.  V 11 St  Laurent,    Q 

Belanger  Jos.  M 10     St  Lazare,    Q 

Dallaire  Eugene  ...  2  ..St.  Leon  de  Standon,    Q^ 

11  Address  Montreal,    St  Leonard,  Port 

Maurice,    Q 

Cyr  L 8  .  ...Les  Laurentides,    St  Lin,    Q 

Mireault  O  "  ,' 

Perreault  G "  " 

Leger  Narcisse 3  .St  Louis  de  Gonzague,    Q 

Thibaudeau  L.  E.  11  .St.  Louis  de  i.otbiniere,    Q 

Lapointe  E  ...  5  ....  St  Louis  de  Metabetohouan 

(Chambordi,     Q 

11  See  Ville  St  Louis,    St  Louis  Ave,    Q 

Lemieux  Joseph. ...  18  ...Auckland,  St  Malo,    Q 

Ferland  H 2 •••    ..  St  Marie,    Q 

Charette  G.  21  Ste.  Marie  de  Blandford,    Q 

BerthiaumeM 11  St  Marthe,    Q 

Poulin  H 2     StMartin,    Q 

GrattonCelestin     ll " 

Bouchard  J.  A.  E 3  Ste.  Martine,    Q 

Lazure  Ulderic 3 " 

GagnonD 10.....      St  Michel,    Q 

Hamelin  A St  Michel  Archange,    Q 

Labreche  Joseph 8    St  Michel  des  Saints,    Q 

Gervais  Mederic  ....     7 St  Michel  de 

Napierville,  Q 

Lauziere  Olivier 21  Ste  Monique,    Q 

20,  Address  Terrebonne,  bte  Monique,    Q 

Olivier  Bazile 14  St  Nicholas,    Q 

Berube  Octave 16 St  Octave,    Q 

Moreault  Elisee '* 

Berube  Oct      St  Octave  de  Metis,    Q 

Moreault  Elisee " 

Papillon  Chas 15  't St  Ours, 

Blanchet  Raphael  10  St  Pamphiie 

LaforetA     ...9     ,  .    St    Pascal, 

Boucher  Alexis 9  ...  St  Paul  de  la  Croix, 

Bouraesa  Calixte 21 ..StPaulin, 

Boucher  Nap 10  St  PI  ilemon, 

11  Address  Laprairie,*StiPhilippe, 
Dionne  Dieudonne. .  9*..  .St  Philippe  de  Neri, 
3  Address  Beauharnois,  Ste  PLilomene. 


TousignantH...  14  ....  St  Philomene  de  Fortier. 


ville 

Joncas  A  19 St  Piei 

11  Address  Montreal. [St  Pierre  aux  Liens, 
Perreault  I  R         11  ....St  Pierre  les  Becquets, 

Blais  Louis 2 St  Pierre  de  Broughton, 

Lemieux  N u 

20  ^Address  Terrebonne,  St  Placide, 

Daoust  Leon 11  8t  Polycarpe 

Frader  Jean 5 

Godbout  Frank . .  2  . .  St 

Gagnon  A 10 

Plamondon  Gaudiose. . . 

Collette  Arthur 7 

Poitras  Louis 8    . .  St  Roch  de 


St  Prime, 
Prosper  de  Watford, 

St  Raphael 

14 St  Raymond, 

..  St  Remi, 
Achigan 


Dechene  P.  M St  Roch  de  Montmagny, 

Leonard  Joseph  11 Ste  Rose, 

Brazeau    Moise 20 St  Scholastique, 

Ouellette  Edmond V 

Gauthier  Henri   .  21  ..St.  Severin  des  Proulx- 

»  ville,    Q 

Tremblay  Jean 17 .St  Simon,    Q 

Levesque  Ulric 20 St  Sophie,    Q 

Monfette  Prudent. .  21  ..St  Sophie  de  Levrard,    Q 

Thefl'eault  J  21  ...   ...St  Stanislaslde  la 

Riviere  des  Envies,    Q 

Payeur  Joseph 14 St  Sylvestre,    Q 

Girard  J 8 St  Theodore, Chertsey,    Q 
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j  rrenierL 21     St  Thecle,    Q 

i  tayeur  Dolphis 20 Ste  Therese  de  Blain- 

ville,    Q 

.afontaine  Onesime 21    St  Tite,    Q 

14  Address  Quebec,    St  Tite  des  Caps,    Q 

.ambert  Telesphore  —  '21    Ste  Ursule,    Q 

10  See  Montmagny,      St  Valier,    Q 
7  See  Iberville,    St  Valentin,    Q 

tuimond  L  11  St  Vincent  de  Paul,    Q 

fendron  Z  2       .  .St  Vital  de  Lambton,    Q 

.efebvre  Moise...  15  ..St  Zepbirin  de  Courval,    Q 

,alonde  Frs 11  St  Zotique,    Q 

ote  L.  P 17     Septlles,    Q 

'helps  H.  G . .  *  . . . .  4  Stanbridge  East,    Q 

iriggs  W.  K  . 

/Heureux  Pierre        8  Stanfold,    Q 

18  See  St.  Francois,    Stanstead,    Q 
11  Address  Montreal,    Summerlea,    Q 

itowell  J.  M Sutton,    Q 

:hibault  C   W 4  « 

ioisvert  Jos.  A 4 Sweetsburg,    Q 

icott  J  E •• 

PickelT.  R " 

>ower  F.  J  " 

)umontE.  T 17  Tadousac,    Q 

lasconP.  A 20  Terrebonne,    Q 

;yr  Theodore 1  Thetf or d  Mines,    Q 

..apomte  Louis  " 

Vlarie  A ,! 

3ellef euille  Jos 21 Three  Rivers,    Q 

•)ufreBne    J " 

?leury  Joseph *' 

iodiii  J  E " 

^ariviere  W 21 " 

Lavigne  E  '* 

uupien  L  E " 

'VIorissette  Damase  T " 

Panneton  Joseph  O " 

14  See  St  Antoine  Tilly,    Q 

McGillvray  Daniel 12 Thurso,    Q 


McLean  D " 

Lereque  Joseph  A. ...  9  Trois  Pistoles, 

Paradis  Louis " 

HetuG.  E   .  19  Upton, 

Cox  G  A IS  ....   ...Upper  Melbourne, 

Bissonnette  P  E  4  Valcourt  (Ely.) 

11  Address  Montreal    Valois, 

Deeparois  Paul 3 Valley  field, 

Lefebvre  Alfred  '• 

Bedard  J.  W " 

PoirierJ.E ..ValleyfiehL 

Langlois  Charles  J 15  Varennes, 

Vinet  J.  G.  V 11 Vaudreuil, 

Desmarais  O 15  Vercheres, 

11  Address  Montreal,     Verdun, 

11  Address  Montreal,    Village  Turcot, 

Laperriere  Henri 13  ....     Ville  Marie, 

Latour  Camille 11 Ville  Marie, 

14  See  Notre  Dame  de  la  Victoire,      Villeray, 

11  Address  Montreal,    Ville  St  Louis, 

St  George-Alp.  P 11  Ville  St  Paul, 

Taggart  John 12  Wakefield, 

Brunette  Pierre 1  Warwick, 

Fontaine  D  4  Waterloo, 

Ledoux  Pierre " 

McFarlane  Luke " 

Poulin  Louis " 

2  See  St  Prosper  de    Watford, 

Bernier  Louis 18  Weedon, 

Fontaine  Casimir " 

Lemieux  Napoleon....  1  — West  Broughton, 
11  Address  Montreal,  Westmount, 

McAulay  W 18 Whitton, 

Mountain  James 18  ...  .Windsor  Millg, 

Dunn  PF «• 

Racicot  Remi " 

PicardLouis     18 Wotton, 

Teeples  Cornelius 12  ..  (.Canton)  Wright, 

Descoteau  A 13 Yamaohiche,  ; 

Belsher  Wm 21 .Yarra, 


Macintosh  &  Hyde 


(ESTABLISHED  IS35) 


GEORGE  HYDE,  C.A, 
PREBLE  MACINTOSH,  CA. 
J.  REID  HYDE 


157    St.   James  St. 


Montreal 


CHART KRED  ACCOUNTANTS. 


Members  of  the  Association  of 
Accountants  in  Montreal 


Fellows  of  the  Dominion 
Association  of  Chartered  Accountants 


P.   S.    Ross  &  Sons, 


Sun  Life  Building, 
142  Notre  Dame  Street  West 
MONTREAL 


Western  Branch 

402  McGreevy  Building 

WINNIPEG 


Chartered  Accountants 


Ross  W.  J Barrie,    0 

Johnson  J.  W Belleville,    O 

Bunnell  A.  K Brantford,  O 

Parker  C.  J * 

ShultisAdam " 

Cherry  H.  M Calgary- 
Falls  Alex.  P Chatham,    O 

Fisher  Frank  E ** 

McKeandT.K " 

Moore  JnoT    Davisville,    O 

Martin  John  M Deer  Park,    O 

Johnson  G.  W     * 

Morphy  Arnold " 

Pentelow  W.  M Guelph,    O 

Blanchard  Alex Hamilton,    O 

Findlay  W.  F  u 

Gibson  Hon.  J.  M.,  K.  C Hamilton,    O 

Gunn  Ralph  L " 

Kittson  H.N " 

Mason  dohnJ.   " 

Menger  W.  O " 

Scott  C.  S  " 

Smith  G.  E.  F  :    " 

Eagleson  D Lindsay,    O 

Blomfield  Fred  Chas Lakefield,    O 

Benson  Wm.  C London,    O 

CalderA.G " 

ClarkT.S " 

JexW.R 

Jewell  Geo.  F ..       - 

Screaton  H.  C " 

Levack  W.  P Midland,    O 

Baker,    C.    W Montreal,    Q 

Campbell,  S.  R " 

Cinq  Mars  A ...  '* 

Cole  Alfred,   W " 

Cole  Ernest  C 

Creak  Geo.,  Audit  Co  " 

Dent  &    Baker " 

DuffJ.  M.  M " 

DURNFORDGEO ....  " 

Gagnon  P.  A  " 

Hains  John  McD " 

Hyde  John " 

Macintosh  &  Hyde.  Geo.  Hyde 

Preble  Mcintosh.    J  .Reid  Hyde.  See 

card  p.    91 " 

Midgley,   H.    E " 


Mitchell,    A.    F Montreal 

Mundell,   W.    J " 

PlimsollA.H  " 

Ridden,    Stead,    Graham    &. 

Hutchison.    A.  F.  Riddell,  A.  c. 

Stead,  J.  M.  Graham,  J.  Hutchison. ...  " 

Robertson  Lewis  A " 

ROSS  P.  S    &Sons.   See  card  above  n 

Robertson  A.   Scott " 

SAVAGE  &  FISK.  Geo.  A.  Savage,  A. 

K.  Fisk *' 

Shannon  &  Miller  " 

Sharp  F.  W " 

Stevenson  Arch.  W " 

McDiarmid  E.    B Nelson.  B.  C 

Walker  W.J.  .        New  Westminster,  B.  C 

BLATCH  GEO.  L. Ottawa,    O 

Gilbert  Fred  Chas " 

Jackson  J.  A.  " 

Armstrong  A.  F  Owen  Sound, 

Fleming  C.  A " 

Morris  W.  R Peterboro 

Moore  J.  T Red  Deer,  Alta 

Mutrie  J.  T Regina,  N.  W.  T 

BlomfledF.  C Sarnia,    O 

DawsonlPercy  H.  B Sault  Saint  Marie,  O 

Smeeton  A.  E St.  John's,  Nfld 

Rapelji   H  St  Thomas, 

Johnson  R.  Vv" " 

Anderson  H.  C Toronto,    O 

Anderson  Wm  .   . " 

Barber  Henry  &  Co % " 

Begg  Geo.  M ' " 

BurtonP.H " 

CannitfH.T " 

Clarkson  &  Sons,  E.  R.  C,  G.  T.  &  F.  C. 

Clarkson " 

Clay  George " 

CoadyR.  T " 

Cooper  R.  J.... .' " 

EddisH.  W " 

Eddis  WiltonC " 

Edwards,  Morgan  &  Co " 

FaheyWm " 

Fenton  Wilson Toronto,  O 

George  James " 

Godson  W.  P * 

Goldman  Leopold " 
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Gordon  &  Dilworth,  H.  D .  L.  (Jbrdoii, 
K.  J.  Dilworth     Toronto,  o. 

Gunn  Roberts  &  Co.,  E.  Gunn,  F.  Ro- 
berts  

HedlyJainesA 

Hudson  Oscar  &  Co.  O.  Hudson,  H. 
Hopkins. 

Institute  of  Chartered  Accountants  of 
Ontario  

Jenkins  &  Hardy 

Jephcott  Alfred  

Kernahan  W.  T "■ 

LangleyJas.  P 

Vlackay  John  &  Co  

Maitland,  Young  Sl  Son 

MartinJ.  S...  " 

Masten,  Starr  &  Spence,  C.  A.  Masten, 
J.  H  Spence,  J  R.  Siarr,  T.  B.  Mc- 
Queeton 

MersonG.  O.  &  Co 

Morgan  W.  P |J 

Morrison  G.  W ... 

Mortimer  H 

SeffA.C.&Co 

Cellars,  Dicksee  &  Co 

ttmeT.  Watson 


Spence  R.  F Toronto,  O. 

Stiff' Bros..  G.U.  &  F.  J  Stiff " 

Stone  C.  E •« 

SutcliffeJ.  I  " 

TindallW.B «• 

Thomson  D.  E.,  K.C " 

Townsend  S.  E " 

Tweedale  J  A  " 

Utley  Edwin  " 

VigeonH.&Co «« 

Wade  O »« 

WillsA.  W .' " 

WilsonP.T " 

Y  oung  John  H " 

Young,  Maitland  Sl  Co " 

Lye  Henry  Vancouver,  B.  C 

Scully  J.  M Waterloo,  O 

Macpherson  F.  H Windsor,    O 

Neilson  Jas " 

Corbould  CD Winnipeg,  Man. 

Hegan  C.  R. " 

Henderson  W.  A  " 

Ronald  W.S. " 

Scott  John " 


Accountants. 


Dhartrand  Sl  Tureeon Montreal 

Cent  Sl  Turcotte     ••    ''     . 

^Wright  Sl   Kingan.... Montreal 


Webb,  Read  Sl  Hegan,  t.  Harry 
Webb,  E.  S.  Read,  0.  R.  Hegan Winnipeg 


Tel.  Main  2  701. 


GEO.   GONTHIER, 
(Ennjsulttng  Arrnmtiattt  nnb  Attirttnr, 


Rooms  206-208, 

17  PLACE  d'ARMES  HILL, 
MONTREAL. 
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ADVERTISEMENT. 


Capital  Paid  up,  $3,900,000         Reserve  Fund,  $4,390,000 

The  Royal  Bank  of  Canada 

HEAD  OFFICE,     -    MONTREAL,  QUE. 

OF    DIRECTORS 


BOARD 
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ONTARIO 

ONTARIO  SUCCESSION  DUTY  ACT 

7  Edw.  VII,  chap.   10. 

AN  ACT  TO  AMEND  AND  CONSOLIDATE  THE  LAW  RELATING 
TO  THE  PAYMENT  OF  SUCCESSION  DUTY. 

(Assented  to  20th  April,  1907.) 
His  Majestey,    by  and    with    the  advice    and  consent     of    the 
Legislative     Assembly  of     the     Province     of     Ontario,     enacts     as 
follows:  — 

1.  Short  title.— This  Act  may  be  cited  as  "The  Succession 
Duty  Act." 

2.  Application  of  Act. — For  the  purpose  of  raising  a  revenue 
for  Provincial  purposes,  save  as  is  hereinafter  otherwise  expressly 
provided,  there  shall  be  levied  and  paid  for  the  .use  of  the  Pro- 
vince a  duty  at  the  graduated  rates  hereinafter  mentioned  upon 
all  property  which  has  passed  on  the  death  of  any  person  who 
has  died  on  or  since  the  1st  day  of  July,  1892,  or  passing  on  the 
death  of  any  person  who  shall  hereafter  die,  according  to  the  fair 
market  value  of  such  property  at  the  date  of  the  death  of  such 
person. 

3. — (1) Interpretation. — Where  the  following  words  and  ex- 
pressions occur  in  this  Act  they  shall  be  construed  in  the  manner 
hereinafter  mentioned  unless  a  contrary  intention  appears:  — 

(a)  "Passing  on  the  death." — The  words  "passing  on  the 
death"  as  meaning  passing  either  immediately  oil  the  death  or 
after  an  interval  either  certainly  or  contingently  and  either 
originally  or  hy  way  of  substitutive  limitation; 

(b)  "Property." — "Property"  as  including  real  and  personal 
property  of  every  description  and  every  estate  and  interest  therein 
capable  of  being  devised  or  bequeathed  by  will  or  of  passing  on 
the  death  of  the  owner  to  his  heirs  or  personal  representa- 
tives; 

(c)  "Interest  in  expectancy." — "Interest  in  expectancy"  as 
including  an  estate,  income  or  interest  in  remainder  ot  re- 
version and  any  other  future  interest  whether  vested  or  con- 
tingent but  not  as  including  a  reversion  expectant  on  the  deter- 
mination of  a  lease; 

(d)  "Executor." — "Executor"  as  ^including  administrator, 
trustee,  guardian,  committee  or  other  person  seized  or  possessed  of 
or  entitled  to  any  property  in  a  fiduciary  capacity; 

(e)  "Treasurer". — "Treasurer"  as  meaning  the  Treasurer  ot 
the  Province  of  Ontario; 

Of))  "Child."— The  word  "child"  as  including  any  lawful  child 
of  the  deceased  or  any  lineal  descendant  of  such  child  born  in  law- 
ful wedlock  or  any  person  adopted  while  under  the  age  of  twelve 
years  by  the  deceased  as  his  child  or  any  infant  to  whom  the 
deceased  for  not  less  than  five  years  immediately  preceding  his 
death  stood  in  loco  parentis  or  any  lineal  descendant  of  such 
adopted  child  or  infant  as  aforesaid  born  in  lawful  wedlock; 
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(g)  "Aggregate  value." — The  words  "aggregate  value"  as 
meaning  the  value  of  the  property  after  the  debts,  encumbrances 
and  other  allowances  authorized  by  section  4  of  this  Act  are 
deducted  therefrom,  and  for  the  purposes  of  determining  aggregate 
value  and  the  rate  of  duty  payable  the  value  of  property  situate  out 
of  Ontario  shall  be  included; 

(h)  "Dutiable  value." — The  words  "dutiable  value"  as 
meaning  the  value  of  the  property  after  the  debts,  encumibrances 
and  other  allowances  and  exemptions  authorized  by  this  Act  are 
deducted  therefrom.     R.  S.  O.  1897,  c.  24,  s.  2;  5  Edw.  VII.  c.  6,  s.  3. 

4.  Allowances  made  in  computing  dutiable  value. — In 
determining  "dutiable  value"  the  value  shall  be  taken  as  at  the 
date  of  the  death  of  the  deceased,  and  allowance  shall  be  made  for 
reasonable  funeral  expenses,  debts  and  encumbrances  and  Surro- 
gate Court  fees  (not  including  sollicitor's  charges) ;  and  any  debt  or 
encumbrance  for  which  an  allowance  is  made  shall  be  deducted 
from  the  value  of  tne  land  or  other  subject  of  property  liable 
thereto;  but  an  allowance  shall  not  he  made:  — 

(a)  No  allowance  to  be  made  for  certain  debts  and  ex- 
penses of  administration. — For  any  debts  incurred  by  the  de- 
ceased or  encumbrances  created  by  a  -disposition  made  by  him 
unless  such  debts,  or  encumbrances  were  created  bona  fide  for  full 
consideration  in  money  or  money's  worth  wholly  for  the  de- 
ceased's own  use  and  benefit  and  to  take  effect  out  of  his  estate; 
nor 

(b)  For  any  debt  In  respect  whereof  there  is  a  right  to  re- 
imbursement (from  any  other  estate  or  person  unless  such  re- 
imbursement cannot  be  obtained;  nor 

(c)  More  than  once  for  the  same  debt  or  encumbrance  charge-d 
upon  different  portions  of  the  estate;  nor 

(d)  Save  as  aforesaid,  for  the  expense  of  the  administration  of 
the  estate  or  the  execution  of  any  trust  created  by  the  will  of  the 
deceased  or  toy  any  instrument  made  by  him  in  his  lifetime.  5 
Edw.  VII.  Chap.  6,  s.  3. 

5.  Exemptions. — No  duty  shall  he  leviable:  — 

(1)  Estates  not  exceeding  $10,000.— On  any  estate  the 
aggregate  value  of  which  does  not  exceed  $10,000; 

(2)  Charitable  bequests. — On  property  devised  or  bequeathed 
'  for  religious,  charitable  or  educational  purposes  to  ibe  carried  out 

in  Ontario  or  by  a  corporation  or  a  person  resident  in  Ontario,  or 
on  the  amount  of  any  unpaid  subscription  for  any  like  purpose 
made  by  any  person  in  his  lifetime  to  any  corporation  or  person 
mentioned  in  this  subsection  for  which  his  estate  is  liable; 

(3)  Property  passing  to  certain  persons  not  over 
$50,000. — On  property  passing  by  will,  intestacy  or  otherwise  to 
or  for  the  use  of  a  grandfather,  grandmother,  father,  mother, 
husband,  wife,  child,  daughter-in-law  or  son-in-law  of  the  deceased 
where  the  value  of  the  property  of  the  deceased  does  not  ex- 
ceed $50,000; 

(4)  Life  Insurance  not  exceeding  $5,000.— On  any  moneys 
received  under  a  contract  of  insurance  effected  by  any  person  on 
his  life  payable  to  any  of  the  persons  mentioned  in  subsection  3  of 
this  section  when  the  aggregate  of  such  insurance  or  insurances 
does  not  exceed  $5,000. 

(5)  To  one  person  not  over  $300.— Where  the  whole  value  of 
any  one  person  does  not  exceed  $300  the  same  shall  be  exempt  from 
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payment  of  the  duty  imposed  by  this  Act.     R.S.O.  1897,  c.  24,  s.  3; 
1  Edw.  VII.  c  8,  s.  4;  5  Edw.  VII.  c.  6,  s.  6. 

6. —  (1)  Description  of  property  liable  to  duty. — Save  as 
aforesaid  the  following  property  shall  be  subject  to  succession  duty 
to  be  paid  for  the  use  of  the  Province  over  and  above  the  fees 
paid  under  The  Surrogate  Courts  Act:  — 

(a)  Property  in  Ontario  or  owner  domiciled  in  Ontario. — 
All  property  situate  in  Ontario  and  any  income  therefrom  whether 
the  deceased  person  owning  or  entitled  thereto  was  domiciled  in 
Ontario  at  the  time  of  his  death  or  was  domiciled  elsewhere  and 
all  moveable  or  personal  property  locally  situated  out  of  Ontario 
and  any  interest  therein  where  the  owner  was  domiciled  in  On- 
tario at  the  time  of  his  death; 

(b)  Property  transferred  in  contemplation  of  death. — All 
property,  situate  as  aforesaid,  or  income  therefrom  voluntarily 
transferred  by  deed,  grant,  bargain,  sale  or  gift  made  in  contempla- 
tion of  the  death  of  the  grantor,  bargainor,  vendor  or  donor  of 
made  or  intended  to  take  effect  in  possession  or  enjoyment  after 
such  death  to  any  person  in  trust  or  otherwise  or  the  effect  of 
which  is  that  any  person  becomes  beneficially  entitled  in  posses- 
sion or  expectancy  to  such  property  or  income; 

(c)  Donations  mortis  causa,  etc — Any  property,  situate  as 
aforesaid,  taken  as  a  donatio  mortis  causa  or  taken  under  a  dis- 
position purporting  to  operate  as  an  immediate  gift  inter  vivos. 
whether  by  way  of  transfer,  delivery,  declaration  of  trust  or  other- 
wise which  shall  not  have  'been  bona  fide  made  twelve  months 
before  the  death  of  the  deceased,  or  property,  situate  as  aforesaid, 
taken  under  any  gift,  when  ever  made,  of  which  property  bona  fide 
possession  and  enjoyment  shall  not  have  been  assumed  by  the 
donee  immediately  upon  the  gift  and  thenceforward  retained  to  the 
entire  exclusion  of  the  donor,  or  of  any  benefit  to  him  by  con- 
tract or  otherwise; 

(d)  Property  vested  jointly  with  interest  to  survivor.— 
Any  property,  situate  as  aforesaid,  which  a  person  having  been 
absolutely  entitled  thereto,  has  caused,  or  may  cause  to  be  trans- 
ferred to,  or  vested  in  himself,  and  any  other  person  jointly,  whe- 
ther toy  disposition  or  otherwise,  so  that  the  beneficial  interest 
therein,  or  in  some  part  thereof,  passes  or  accrues  by  survivorship  on 
his  death  to  such  other  person,  including  also  any  purchase  or  in- 
vestment effected  by  the  person  who  was  absolutely  entitled  to  the 
property  either  by  himself  alone  or  in  concert,  or  by  arrangement 
with  any  other  person; 

(e)  Property  passing  under  settlement,  etc. — Any  property, 
situate  as  aforesaid,  passing  under  any  past  or  future  settlement, 
including  any  trust,  whether  expressed  in  writing  or  otherwise, 
and#if  contained  in  a  deed  or  other  instrument  effecting  the  settle- 
ment, whether  such  deed  or  other  instrument  was  made  for  valu- 
able consideration  or  not  as  between  the  settlor  and  any  other 
person,  made  by  deed  or  other  instrument  not  taking  effect  as  a 
will  whereby  an  interest  in  such  property  or  the  proceeds  of  sale 
thereof  for  life,  or  any  other  period  determinable  by  reference  to 
death,  is  reserved,  either  expressly  or  by  implication  to  tfhe 
settlor,  or  whereby  the  settlor  may  have  reserved  to  himself  the 
right  by  the  exercise  of  any  power  to  restore  to  himself,  or  to  re- 
claim the  absolute  interest  in  such  property  or  the  proceeds  of  sale 
thereof,  or  to  otherwise  resettle  the  same  or  any  part  thereof; 

(f)  Annuities,    insurance,    etc. — Any     annuity    or     other     in- 
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terest  purchased  or  provided  by  any  person,  either  by  himself 
alone  or  in  concert  or  by  arrangement  with  any  other  person,  to  the 
extent  of  the  beneficial  interest  accruing  or  arising  by  survivor- 
ship or  otherwise  on  the  death  of  the  deceased.  Money  received 
under  a  policy  of  insurance  effected  by  any  person  on  his  life,  where 
the  policy  is  wholly  kept  up  by  him  for  the  benefit  of  a  donee, 
whether  nominee  or  assignee,  or  a  part  of  such  money  in  propor- 
tion to  the  premiums  paid  by  him,  where  the  policy  is  partially  kept 
up  by  him  for  such  benefit; 

(g)  Property  over  which  decedent  had  power  of  dis- 
posal.— Any  property,  situate  as  aforesaid,  of  which  the  person 
dying  was  at  the  time  of  his  death  competent  to  dispose;  and  a 
person  shall  be  deemed  competent  to  dispose  of  property  if  he  has 
such  an  estate  or  interest  therein  or  such  general  power  as  would 
if  he  were  sui  juris  enable  him  to  dispose  of  the  property  as  he 
thinks  fit  whether  the  power  is  exercisable  by  instrument  inter  vivos 
or  by  will  or  both,  including  the  powers  exercisable  by  a  tenant  in 
tail  whether  in  possession  or  not  but  exclusive  of  any  power 
exercisable  in  a  fiduciary  capacity  under  a  disposition  not  made  by 
himself  or  as  mortgagee.  A  disposition  taking  effect  out  of  the  in- 
terest cf  the  person  so  dying  shall  be  deemed  to  have  been  made 
by  him  whether  the  concurrence  of  any  other  person  was  or  was 
not  required.  Money  which  a  person  has  a  general  power  to 
charge  on  property  shall  be  deemed  to  be  property  of  which  he 
has  the  power  to  dispose; 

(h)  Dower  and  'curtesy. — Any  estate  in  dower  or  by  the 
curtesy  in  any  land  of  the  person  so  -dying  to  which  the  wife  or 
husband  of  the  deceased  becomes  entitled  on  the  decease  of  such 
person. 

(2) — (a)  The  description  of  property  in  clauses  (c)  to  (h)  in- 
clusive shall  not  be  construed  to  restrict  the  generality  of  the 
description  contained  in  clauses   (a)  and  (b). 

(b)  Any  property  within  the  meaning  of  clauses  (b)  to  (h)  in- 
clusive shall  for  all  purposes  of  this  Act  be  deemed  to  pass  on  the 
death  of  the  deceased. 

(3)  Scale  of  duty  where  property  passes  to  grandparents, 
etc.,  and  exceeds  $50,000. — Where  the  aggregate  value  of  the 
property  exceeds  $50,000,  and  any  property  passes  in  manner  afore- 
said, either  in  whole  or  in  part,  to  or  for  the  benefit  of  the  grand- 
father, grandmother,  father,  mother,  husband,  wife,  child,  son-in- 
law,  or  daughter-in-law  of  the  deceased,  the  same  or  so  much  there- 
of as  so  passes  (as  the  case  may  be)  shall  be  subject  to  a  duty  at 
the  rate  on  the  scale  as  follows: 

(a)  Where  the  aggregate  value  exceeds  $50,000  and  does  not 
exceed  $75,000,  1  per  cent.; 

(b)  Exceeds  $75,000  and  does  not  exceed  $100,000,  2  per  ceirt.; 

(c)  Exceeds  $100,000  and  does  not  exceed  $150,000,  3  per  cent.; 

(d)  Exceeds  $150,000  and  does  not  exceed  $200,000  4  per  cent.; 

(e)  Exceeds  $200,000,  5  per  cent. 

(4)  Additional  duty  where  share  of  any  person  exceeds 
$100,000.— Provided  that  where  the  aggregate  value  of  the  pro- 
perty exceeds  $100,000,  and  the  value  of  the  property  passing  in 
manner  aforesaid  to  any  one  person  mentioned  in  the  next  preced- 
ing subsection  exceeds  the  amount  hereinafter  mentioned,  a  fur- 
ther duty  shall  be  paid  on  the  amount  so  passing  in  addition  to  the 
rates  in  the  next  preceding  subsection  mentioned,  as  follows:  — 
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(a)  Where  the  whole  amount  so  passing  to  one  person  exceeds 
$100,000  and  does  not  exceed  $200,000,  1  per  cent.; 

Ob)  Exceeds  #200,000  and  does  not  exceed  $400,000  1  1-2  per 
cent.; 

(c)  Exceeds  $400,000  and  does  not  exceed  $600,000,  2  per  cent.; 

(d)  Exceeds  $600,000  and  does  not  exceed  $800,000,  2  1-2  per 
cent; 

(e)  Exceeds  $800,000,  3  per  cent. 

(5)  Rate  of  duty  where  property  passes  to  grand  parents, 
brothers,  sisters,  etc. — Where  the  aggregate  value  of  the  pro- 
perty exceeds  $10,000  so  much  thereof  as  passes  to  or  for  the  Dene- 
fit  of  any  lineal  ancestor  of  the  deceased,  except  the  grandfather, 
grandmother,  father,  and  mother,  or  to  any  brother  or  sister  of  the 
deceased,  or  to  any  descendant  of  such  brother  or  sister  of  the 
father  or  mother  of  the  deceased  or  to  any  descendant  of  such  last 
mentioned  brother  or  sister,  shall  be  subject  to  a  duty  of  5  per  cent. 

(6)  Additional  dnty  where  more  than  $50,000  passes  to 
any  person. — Provided  that  where  the  aggregate  value  of  the  pro- 
perty exceeds  $50,000,  and  the  amount  passing  in  manner  aforesaid 
to  any  one  person  mentioned  in  the  next  preceding  subsection, 
except  the  grandfather,  grandmother,  father  and  mother,  exceeds 
the  amount  hereinafter  mentioned  a  further  duty  shall  be  paid  on 
the  amount  so  passing,  in  addition  to  the  duty  in  the  next  preceding 
subsection  mentioned  as  follows:  — 

(a)  Where  the  whole  amount  so  passing  to  one  person  exceeds 
$50,000,  and  does  not  exceed  $100,000,  1  per  cent; 

(b)  Exceeds  $100,000  and  does  not  exceed  $150,000,  1  1-2  per 
cent. ; 

(c)  Exceeds  $150,000  and  does  not  exceed  $200,000,  2  per  cent.; 

(d)  Exceeds  $200,000  and  does  not  exceed  $250,000,  2  1-2  per 
cent. ; 

(e)  Exceeds  $250,000  and  does  not  exceed  $300,000,  3  per  cent.; 

(f)  Exceeds  $300,000  and  does  not  exceed  $350,000,  3  1-2  per 
cent. ; 

(g)  Exceeds  $350,000  and  does  not  exceed  $400,000,  4  per  cent.; 
(h)  Exceeds  $400,000  and  does  not    exceed  $450,000,    4  1-2  per 

cent. ; 

(i)  Exceeds  $450,000,  5  per  cent. 

(7)  Rate  where  property  passes  to  other  persons. — Where 
the  aggregate  value  of  the  property  exceeds  $10,000,  so  much 
thereof  as  passes  to  or  for  the  benefit  of  any  person  in  any  other 
degree  of  collateral  consanguinity  to  the  deceased  than  is  above 
mentioned,  or  to  or  for  the  benefit  of  any  stranger  in  blood  to  the 
deceased  save  as  is  hereinbefore  provided,  shall  be  subject  to  a  duty 
of  10  per  cent 

(8)  Property  brought  into  Ontario  for  administration. — 
Property  of  a  deceased  person  domiciled  in  Ontario  brought  into 
this  Province  by  his  executor  or  administrator  for  administration 
or  distribution  shall  be  liable  to  the  duty  hereinbefore 'imposed. 

(9)  Proviso.— Proviso.— Proviso.— Where  any  property  locally 
situate  out  of  Ontario  or  any  interest  therein  as  aforesaid  shall 
have  paid  any  estate,  succession  or  legacy  duty  or  tax  elsewhere 
than  in  Ontario  an  allowance  for  the  amount  so  paid  shall  be  made 
by  this  Province,  and  the  property  upon  which  such  duty  or  tax 
has  been  paid  elsewhere  shall  be  subject  to  the  payment  of  such 
portion  only  of  the  succession  duty  provided  for  in  the  preceding 
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subsections  of  this  section  as  will  equal  the  difference  ibetween  the 
duty  payable  under  this  Act  with  respect  to  property  in  Ontario 
and  the  duty  or  tax  so  paid  elsewhere;  Provided  that  allowance  for 
any  estate,  succession  or  legacy  duty  or  tax  payable  elsewhere  than 
in  Ontario  shall  be  made  under  this  subsection  only  as  to  any 
country,  state  or  British  province  or  possession  where  an  allowance 
is  made  for  the  succession  duty  paid  under  this  Act  on  property 
situate  in  Ontario,  passing  on  the  death  of  any  person  domiciled 
elsewhere  than  in  Ontario,  and  the  Lieutenant-Governor  in  Council, 
by  Order  in  Council,  shall  have  extended  the  provisions  of  this  sub- 
section as  to  such  allowance  by  this  Province,  so  as  to  apply  to 
such  country,  state  or  British  province  or  possession.  Provided 
also  that  the  Lieutenant-Governor  in  Council  may  revoke  any  such 
order,  where  it  appears  that  the  law  of  any  such  country,  state,  Bri- 
tish province  or  possession  has  been  so  altered  that  it  would  not 
authorize  the  making  of  an  order  under  this  subsection. 

(10)  Foreign  executors,  etc.,  not  to  transfer  stock  until 
duty  paid. — No  foreign  executor  shall  assign  or  transfer  any  de- 
bentures, bonds,  stocks  or  shares  of  any  bank  or  other  corporation 
whatsoever  having  its  head  office  in  Ontario,  standing  in  the  name 
of  the  deceased  person,  or  in  trust  for  him,  which  are  subject  to 
succession  duty  until  such  duty  is  paid  or  security  is  given  as  re- 
quired by  section  7  of  this  Act,  and  any  such  bank  or  corporation 
allowing  a  transfer  of  any  debentures,  bonds,  stocks  or  shares  con- 
trary to  this  section  shall  be  liable  for  such  duty.  62  V.  (2),  c  9, 
fl.  13 

7. — (1)  Executors,  etc.,  to  file  inventory,  and  bonds  for 
payment  of  duty. — An  executor  or  administrator  applying  for  let- 
ters probate  or  letters  of  administration  to  the  estate  of  a  deceased 
person  shall,  before  the  issue  of  letters  probate  or  of  administra- 
tion to  him,  make  and  file  with  the  Surrogate  Registrar  a  full,  true 
and  correct  statement  under  oath  showing: 

(a)  A  full  inventory  in  detail  of  all  the  property  of  the  deceased 
person  and  the  market  value  thereof,  and 

(b)  The  several  persons  to  whom  the  same  passes,  their  places 
of  residence,  and  the  degrees  of  relationship,  if  any,  in  which  they 
stand  to  the  deceased; 

and  the  executor  or  administrator  shall,  before  the  issue  of  letters 
probate  or  of  administration,  deliver  to  the  Surrogate  Registrar  a 
bond  in  a  penal  sum  not  exceeding  ten  per  centum  of  the  sworn 
value  of  the  property  of  the  deceased  person  liable,  or  which  may 
become  liable,  to  succession  duty,  executed  by  himself  and  two 
sureties  to  be  approved  by  the  Registrar,  conditioned  for  the  due 
payment  to  His  Majesty  of  any  duty  to  which  the  property  coming 
to  the  hands  of  such  executor  or  administrator  may  be  found  liable. 

(a)  The  Treasurer  may  accept  a  sufficient  sum  as  security  for 
the  due  payment  of  any  duty,  for  which  the  property  may  become 
liable,  in  lieu  of  or  in  addition  to  any  other  security,  and  he  may 
in  such  event  allow  and  pay  to  the  executor  or  administrator  in- 
terest thereon  at  a  rate  not  exceeding  three  per  cent,  per  annum 
until  such  time  or  times  as  the  duty  or  a  proportionate  grant  there- 
of is  payable  under  this  Act  and  no  longer.  (Amendment  8  Edw. 
VII.,  c.  33,  s.  21). 

[As  to  accepting  policies  of  guarantee  companies,  see  R.S.O.  1897, 
c.  220,  s.  5.] 

(2)  Where  no  executor  or  administrator  accountable  for 
duty. — Every  person  to  whom    property    passes    for  any  beneficial 
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interest  in  possession,  and  also;  to  the  extent  of  the  property 
actually  received  or  disposed  of  toy  him,  every  trustee,  guardian, 
committee,  or  other  person  in  whom  any  interest  in  the  property 
•o  passing,  or  the  management  thereof,  is  at  any  time  vested,  and 
every  person  in  whom  the  same  is  vested  in  possession  by  aliena- 
tion or  other  derivative  title  shall  be  accountable  for  the  duty,  and 
shall,  within  six  months  after  the  death  of  the  deceased,  or  such 
later  time  as  may  be  allowed  by  the  Treasurer,  send  by  registered 
letter  to  the  Treasurer  an  account  of  the  property,  verified  on  oath; 
Provided  that  this  subsection  shall  not  apply  to  property  included 
in  the  inventory  mentioned  in  the  next  preceding  subsection. 
R.  S.  O.  1897,  c.  24,  s.  5;  6.  Edw.  VII.  c.  19,  s.  11  (3). 

(3)  Property  mot  disclosed  on  application  for  Probate, 
etc. — If  at  any  time  it  shall  be  discovered  that  any  property  was 
not  disclosed  upon  the  grant  of  letters  probate  or  of  administration 
or  the  filing  of  the  account,  the  person  acting  in  the  administration 
of  such  property  and  the  person  who  is  lia'ble  for  the  duty  payable 
under  this  Act  shall  pay  to  the  Treasurer  the  amount  which,  with 
the  duty  (if  any)  previously  payable  or  paid  on  such  property, 
shall  be  sufficient  to  cover  the  duty  chargeable  according  to  the 
true  value  thereof  at  the  rates  fixed  by  this  Act  together  with  in- 
terest thereon  and  shall  at  the  same  time  pay  to  the  Treasurer  as 
a  penalty  a  further  duty  of  twenty-five  per  cent,  of  the  duty 
chargeable  on  the  value  of  the  property  not  disclosed,  and  shall 
also,  within  two  months  after  the  discovery  of  the  omission,  de- 
liver to  the  Surrogate  Registrar  an  affidavit  or  account  setting  forth 
the  property  so  not  disclosed  and  the  value  thereof;  in  default  of 
which  he  shall  incur  a  penalty  of  $10  for  each  day  during  which 
the  default  continues. 

8. — (1)  Proceedings  when  Treasurer  not  satisfied  with 
valuation. — In  case  the  Treasurer  is  not  satisfied  with  the  value 
of  any  property  as  sworn  to  or  with  the  correctness  of  any  inven- 
tory, the  Surrogate  Judge  of  the  county  in  which  the  property  or 
any  part  thereof  subject  to  duty  is  situate  shall,  at  the  instance  of 
the  Treasurer  and  upon  such  notice  by  personal  or  subsitutional 
service  to  the  executor  or  such  interested  parties  as  he  by  order 
directs,  enquire  into  the  correctness  of  the  inventory  and  as  to  the 
value  so  sworn  to,  and  value  any  property  improperly  omitted,  fix 
and  settle  the  amounts  of  the  debts  and  other  allowances  and 
exemptions,  and  assess  the  cash  value  of  every  annuity,  term  of 
years,  life  estate,  income  or  other  state  and  of  every  interest  in 
expectancy  as  provided  by  this  Act,  and  shall  at  the  time  and  place 
mentioned  in  the  notice  or  any  other  time  and  place  named  by  him 
value  all  property  at  the  fair  market  value  and  hear  and  determine 
all  questions  relative  to  the  liability  of  property,  the  amount  of 
duty  and  the  persons  liable  therefor. 

(2)  Powers  of  judge.— The  Surrogate  Judge  shall  have  all  the 
powers  of  a  Judge  of  the  County  Court  at  the  trial  of  any  action 
and  the  power  to  compel  discovery,  the  production  of  boo'ks,  papers 
and  documents  and  he  may  with  the  consent  of  the  official  guardian 
appoint  for  the  purposes  of  this  Act  a  guardian  of  any  infant  who 
has  no  guardian. 

(3)  Enforcement  of  judgment. — The  judgment  of  the  Sur- 
rogate Judge  shall  have  the  like  force  and  effect  and  be  enforceable 
in  the  same  manner  as  a  judgment  of  the  County  Court. 

(4)  Judge   may    direct    appraisement    of    property    by    she- 
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riff. — In  lieu  of  or  in  addition  to  evidence  of  valuation  of  property 
the  Surrogate  Judge  may  in  the  first  instance  or  at  any  time  be- 
fore judgment  issue  a  direction  to  the  sheriff  of  the  county  where 
any  property  is  situate  in  respect  to  which  duty  is  payable  to 
make  an  appraisement  of  the  property  mentioned  in  the  inventory 
or  any  part  thereof  or  of  any  property  wrongfully  omitted. 

(5)  Appraisement  to  be  according  to  fair  market  value. — 
When  so  directed  the  sheriff  shall  forthwith  appraise  the  pro- 
perty mentioned  in  the  inventory,  or  any  part  thereof,  as  directed 
by  the  Surrogate  Judge,  or  any  property  wrongfully  omitted,  at  its 
fair  market  value  at  the  date  of  death  or  at  the  time  provided  in 
section  12,  as  the  case  may  be,  and  make  a  report  in  writing  to  the 
Surrogate  Judge  of  his  appraisement  and  of  such  other  facts  as  he 
may  deem  proper. 

(6)  Sheriff's  fees. — The  sheriff  shall  be  paid  by  the  Treasurer 
the  following  fees  for  services  performed  under  this  Act: 

$1  for  every  hour  up  to  five  hours; 

$2  for  every  hour  in  important  or  difficult  cases; 

In  no  case  to  exceed  $10  per  diem; 

His  actual  and  necessary  travelling  expenses. 

9.  Valuation  of  annuities  and  limited  estates. — The  value 
of  every  annuity,  term  of  years,  life  estate,  income  or  other  estate 
and  of  every  interest  in  expectancy  in  respect  of  which  duty  is 
payable  under  this  Act,  shall  for  the  purposes  of  this  Act  be  deter- 
mined by  the  rule,  method  and  standards  of  mortality  and  of  value 
which  are  employed  by  the  Provincial  Inspector  of  Insurance  in  as- 
certaining the  value  of  policies  of  life  insurance  and  annuities  for 
the  -determination  of  the  liabilites  of  life  insurance  companies,  save 
that  the  rate  of  interest  to  be  taken  for  all  purposes  of  computation 
under  this  section  shall  be  four  per  cent,  per  annum;  and  the  In- 
spector of  Insurance  shall  on  the  application  of  any  Surrogate 
Judge  determine  the  value  of  any  annuity,  term  of  years,  life  estate, 
income  or  other  estate  or  of  any  interest  in  expectancy  upon  the 
facts  contained  in  any  such  application  and  certify  the  same  to  the 
Surrogate  Judge  and  his  certificate  shall  be  conclusive  as  to  the 
matters  dealt  with  therein. 

10.— (1)  Appeal  from  Surrogate  Judge.— The  Treasurer  or 
any  other  person  interested,  may  within  thirty  days  from  the  date 
of  the  judgment  of  the  Surrogate  Judge  appeal  to  the  Court  of 
Appeal  whose  decision  shall  be  final.  Provided  that  no  appeal, 
shall  lie  unless  that  portion  of  the  -property  or  of  the  debts  and 
other  allowances  and  exemptions  in  respect  of  which  such  appeal  is 
taken,  or  all  combined,  exceeds  in  value  or  amount  $10,000  accord- 
ing to  such  judgment. 

(2)  Costs.— The  costs  of  all  such  proceedings  shall  be  in  the 
discretion  of  the  Court  or  Judge  and  shall  be  on  the  County  Court 
scale,  except  the  costs  of  an  appeal  which  shall  be  according  to  the 
tariff  applicable  to  proceedings  in  the  Court  of  Appeal. 

11.— (1)  Duties  to  be  payable  within  18  months  from 
death  of  owner.— The  duties  imposed  t>y  this  Act,  unless  other- 
wise herein  provided,  shall  be  due  at  the  death  of  the  deceased, 
and  payable  within  eighteen  months  thereafter,  and  if  the  same  are 
paid  within  the  said  period  no  interest  shall  be  charged  or  collected 
thereon,  but  if  not  so  paid  interest  at  the  rate  of  five  per  centum 
per  annum  from  the  death  of  the  deceased  shall  be  charged  and 
collected    and  such  duties,  together  with  the  interest  thereon,  shall 
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be  and  remain  a  lien  upon  the  property  in  respect  of  which  they 
are  payable  until  paid.  Povided  that  the  duty  chargeable  upon  any 
legacy  given  by  way  of  annuity  whether  for  life  or  otherwise  shall 
be  paid  in  four  equal  consecutive  annual  instalments,  the  first  of 
which  shall  be  paid  before  the  falling  due  of  the  first  year's  annuity 
and  each  of  the  three  others  within  the  same  period  in  each  of  the 
next  succeeding  three  years.  In  case  the  annuitant  dies  before  the' 
expiration  of  the  said  four  years  payment  only  of  the  instalments 
which  fall  due  before  his  death  shall  be  required.  R.  S.  O.  1897,  c- 
24,  s.  12  (1);  1  Edw.  VII.  c.  8,  s.  9  (1);   6  Edw.  VII.  c.  19,  s.  11   (8). 

(a)  Extension  of  time  for  payment. — The  Lieutenant-Gover- 
nor in  Council,  upon  proof  to  his  satisfaction  that  payment  of  the 
duty  within  the  time  limited  by  subsection  1  of  this  section,  would 
be  unduly  onerous  may,  by  Order  in  Council,  extend  the  time  for 
the  payment  to  such  date  and  upon  such  terms  as  may  be  deemed 
proper  and  the  duty  shall  become  due  and  be  payajble  as  in  the 
said  Order  in  Council  set  forth.     I.  Edw.  VII.  c.  8,  s.  9  (2). 

(2)  Where  interest  is  accumulated. — Where  the  whole  or  any 
part  of  the  income  or  interest  of  any  property  is  directed  to  be  ac- 
cumulated for  any  period  for  the  benefit  of  any  person  or  persons 
or  class  to  whom  or  to  any  of  whom  at  the  expiration  of  such 
period  such  property  passes  or  income  or  interest  becomes  payable, 
such  property  shall  be  deemed  for  the  purpose  of  this  Act  as  in- 
terest in  possession,  passing  at  the  death  of  the  deceased,  and  the 
duty  thereon  shall  be  payable  within  eighteen  months  thereafter. 

(3)  Property  subject  to  general  power  of  appointment 
liable  to  duty. — Property  passing  upon  the  death  in  respect  to 
which  any  person  is  given  such  a  general  power  to  appoint,  as  is 
mentioned  in  clause  (g)  of  subsection  1  of  section  6  shall  be  liable 
to  duty  and  the  duty  thereon  shall  be  payable  in  the  same  manner 
and  at  the  same  time  as  if  the  property  itself  had  been  given  to  the 
donee  of  the  power. 

(4)  Certificate  of  discharge  to  be  given  by  Provincial 
Treasurer. — When  the  duty  or  any  part  thereof  has  been  paid  or 
secured  to  the  satisfaction  of  the  Treasurer  he  shall,  if  required  by 
the  person  accounting  for  the  duty,  give  a  certificate  to  that  effect, 
which  shall  discharge  from  any  further  claim  for  such  duty  the  pro- 
perty mentioned  in  the  certificate;  Provided  the  Treasurer  shall  not 
be  bound  to  grant  such  certificate  until  the  expiration  of  one  year 
from  the  death  of  the  deceased.  R.  S.  O.  1897,  c.  24,  s.  12  (2),  (3); 
1  Edw.  VII.  c.  8,  s.  9  (3). 

(5)  Certificate  not  a  discharge  in  case  of  fraud,  etc. — Ex- 
cept as  to  bona  fide  purchaser. — Such  certificate  shall  not  dis- 
charge any  person  or  property  from  the  duty  in  case  of  fraud  or 
failure  to  disclose  material  facts,  and  shall  not  affect  the  rate  of 
duty  payable  in  respect  of  any  property  afterwards  shown  to  have" 
passed  on   the   death,    and  the   duty    in   respect  of    such  property 

•  shall  be  at  such  rate  as  would  be  payable  if  the  value  thereof 
were  added  to  the  value  of  the  property,  in  respact  of  whi'oh 
duty  has  been  already  accounted  for;  Provided  that  a  cer- 
tificate purporting  to  be  a  discharge  of  the  whole  duty  payable  in 
respect  of  any  property  included  in  the  certificate  shall  exonerate 
from  duty  property  in  the  hands  of  a  hona  fide  purchaser  for  valu- 
able consideration  without  notice.     R.  S.  O.  1897,  c  24,  s.  12  (4). 
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12. — (1)  Duty  on  interest  in  expectancy. — Where  the  duti- 
able property  includes  any  interest  in  expectancy  the  duty  on  such 
interest  may  be  paid  within  the  eighteen  months  limited  by  sub- 
section 1  of  section  11,  and  when  so  paid  the  duty  shall  be  on  the 
value  of  such  interest  ascertained  as  provided  herein  as  at  the  death 
of  the  deceased. 

(2)  Payment  of  duty  after  time  limited. — With  the  consent 
in  writing  of  the  Treasurer,  the  duty  may  be  paid  after  the  time  so 
limited  and  before  such  interest  comes  into  possession;  but  if  such 
consent  be  given  the  duty  shall  then  be  on  a  value  not  less  in  any 
event  than  the  value  of  such  interest  in  expectancy  ascertained  as 
provided  herein  as  at  the  date  when  the  duty  is  paid;  and  no  de- 
duction shall  be  made  by  reason  of  duty  paid  or  payable  on  any 
prior  estate,  income  or  interest. 

(3)  Payment  of  duty  on  interest  in  expectancy. — The  duty 
on  any  interest  in  expectancy,  if  not  sooner  paid,  shall  be  payable 
forthwith  when  such  interest  comes  into  possession,  in  which  case 
the  duty  shall  be  on  the  value  ascertained  as  provided  herein  as  at 
the  date  of  coming  into  possession;  and  no  deduction  shall  be  made 
by  reason  of  duty  paid  or  payable  on  any  prior  estate,  income  or 
interest. 

(4)  Duty  on  present  value  of  income  where  no  person 
entitled  to  present  enjoyment. — Subject  to  the  provisions  of  sub- 
section 2  of  section  11  where  any  property  so  passes  that  no  person 
is  beneficially  entitled  to  the  present  enjoyment  of  the  income  or 
any  part  thereof  for  any  term  of  years  or  other  period,  whether  cer- 
tain or  uncertain,  the  duty  shall  be  payable  on  the  present  value  of 
such  income  or  part  thereof  for  such  term  or  period  computed  as 
provided  by  section  9  and  shall  be  payable  within  eighteen  months 
after  the  death  of  the  deceased. 

(5)  Commutation  of  duty. — Notwithstanding  that  the  duty 
may  not  be  payable  under  this  section  until  the  time  when  the 
right  of  possession  or  actual  enjoyment  accrues  an  executor  or 
person  who  has  the  custody  or  control  of  the  property,  may,  with 
the  consent  of  the  Treasurer,  commute  the  duty  which  would  or 
might,  but  for  the  commutation,  become  payable  in  respect  of  such 
interest  in  expectancy,  for  a  certain  sum  to  be  presently  payable, 
and  for  determining  that  sum  the  Treasurer  shall  cause  a  present 
value  to  be  set  upon  such  duty,  regard  'being  had  to  the  contingen- 
cies affecting  the  liability  to  and  the  rate  and  amount  of  such  duty 
and  interest;  and  on  the  receipt  of  such  sum  the  Treasurer  shall 
give  a  certificate  of  discharge  from  such  duty. 

(6)  Interest  in  expectancy  to  be  charged  with  duty  paid. — ■ 
Where  the  duty  on  any  interest  in  expectancy  has  been  commuted 
and  paid  under  the  provisions  of  this  section  before  such  interest 
in  expectancy  falls  into  possession,  the  duty  so  paid  shall  be 
charged  on  such  interest  in  expectancy  and  shall  be  repaid  with  in- 
terest at  the  rate  of  four  per  cent,  per  annum  to  the  person  who  has 
paid  the  same  by  the  person  entitled  to  such  interest  in  expectancy 
at  the  time  when  such  interest  comes  into  possession. 

(7)  Composition  by  treasurer  for  duty  payable  in  certain 
cases. — Where  it  appears  to  the  Treasurer  that  by  reason  of  the 
number  of  deaths  on  which  property  has  passed  or  of  the  com- 
plicated or  contingent  nature  of  the  interests  of  different  persons 
in  property  passing  on  the  death,  it  is  difficult  to  ascertain  exactly 
the  rate  or  amount  of  duty  payable  in  respect  of  any  property  or 
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any  interest  therein  or  so  to  ascertain  the  same  without  untlue 
expense  in  proportion  to  the  value  of  the  property  or  interest,  the 
Treasurer  on  the  application  of  any  person  accountable  for  any  duty 
thereon  and  upon  his  furnishing  all  the  information  in  his  power 
respecting  the  amount  of  the  property  and  the  several  interests 
therein,  and  other  circumstances  of  the  case,  may  by  way  of  com- 
position for  all  or  any  duty  payable  in  respect  of  the  property  or  in- 
terest and  the  various  interests  therein  or  any  of  them  assess  such 
sum  on  the  value  of  the  property  or  interest  as  having  regard  to  the 
circumstances  appears  proper  and  may  accept  payment  of  the  sum 
so  assessed  in  full  discharge  of  all  claims  for  duty  in  respect  of 
such  property  or  interest  and  shall  give  a  certificate  of  discharge 
accordingly. 

13.  Extension  of  time  for  the  payment  of  dnty. — Upon  the 
application  of  any  person  liable  for  the  payment  of  the  duty  the 
Surrogate  Judge  may  from  time  to  time  on  notice  to  the  Treasurer 
and  for  just  cause  shown  make  upon  such  terms  as  he  may  deem 
proper  an  order  extending  the  time  fixed  by  this  Act  for  payment 
thereof  for  any  period  in  the  aggregate  not  exceeding  one  year  or 
with  the  consent  of  the  Treasurer  for  a  longer  period,  but,  unless 
the  Judge  otherwise  orders  the  duty  shall  nevertheless  bear  interest 
at  the  rate  of  five  per  centum  per  annum  from  the  day  upon  which 
such  duty  might  have  been  paid  without  interest.  (Amended  8  Edw. 
VII.,  c.  33,  s.  21). 

14.  Administrators,  etc.,  to  deduct  duty  before  delivering 
property. — Any  executor  having  in  charge  or  t-ust  any  estate, 
legacy  or  property  subject  to  duty  shall  deduct  the  duty  therefrom, 
or  collect  the  duty  thereon  from  the  person  entitled  thereto,  and  he 
shall  not  deliver  any  property  subject  to  duty  to  any  person  until 
he  has  collected  the  duty  thereon.     R.  S.  O.  1897,  c  24,  s.  14. 

15.  Persons   liable  to   duty  may  raise  same  by   sale,   etc. — 

Any  person  authorized  or  required  to  pay  the  duty  in  respect  of  any 
property  shall  for  the  purpose  of  paying  such  duty  or  raising  the 
amount  of  the  duty  when  already  paid,  have  power  whether  the 
property  is  or  is  not  vested  in  him,  to  raise  the  amount  of  such 
duty  and  any  interest  and  expense  properly  paid  or  incurred  by 
him  in  respect  thereof  by  sale  mortgage  or  lease  of  so  much,  of  the 
property  as  may  be  necessary  for  such  purpose. 

16.  Duty  to  be  paid  to  Treasurer. — Every  sum  of  money  re- 
tained by  an  executor  or  paid  into  his  hands  for  the  duty  on  any 
property,  shall  be  paid  by  him  forthwith  to  the  Treasurer,  or  as  he 
may  direct.     R.  S.  O.  1897,  c.  24,  s.  16. 

17.  Refunding  duty  upon  subsequent  payment  of  debts. — 
Where  any  debts  shall  be  proven  against  the%estate  of  a  deceased 
person,  after  the  payment  of  legacies  or  distribution  of  property 
from  which  the  duty  has  'been  deducted,  or  upon  which  it  has  been 
paid,  and  a  refund  is  made  by  the  legatee,  devisee,  heir  or  next  of 
kin,  a  proportion  of  the  duty  so  paid  shall  be  repaid  to  him  by  the 
executor,  if  such  duty  has  not  been  paid  to  the  Treasurer,  or  by  the 
Treasurer  if  it  has  been  so  paid.    R.  S.  O.  1897,  c.  24,  s.  17. 

18.  Fees  of  Judges  and  Registrars. — The  judges  and  Regis- 
trars of  the  several  Surrogate  Courts  and  solicitors  practising  there- 
in shall  be  entitled  to  take  for  the  performance  of  duties  and  ser- 
vices under  this  Act,  similar  fees  to  those  payable  to  them  for  the 
like  services  under  and  by  virtue  of  The  Surrogate  Courts  Act  and 
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the  Surrogate  Court  rules.    R.  S.  O.  1897,  c.  24,  s.  21;  6  Edw.  VII    c 
19,  s.  11  (9). 

19. — (1)  Rev.,  stat.  c.  59. — Recovery  of  succession  duties  by 
action.— Any  duty  payable  under  this  Act  shall  be  recoverable 
with  full  costs  as  a  debt  due  to  His  Majesty  from  any  person  liable 
therefor  by  action  in  or  on  summary  application  to  any  court  of 
competent  jurisdiction.     62  V.  (2),  c.  9,  s.  1. 

(2)  Matters  to  be  determined  by  High  Courts  iu  action. — 
The  High  Court  shall  also  have  jurisdiction  to  determine  what 
property  is  liable  to  duty  under  this  Act,  the  amount  of  such  duty 
and  the  time  or  times  when  the  same  is  payable,  and  may  itself  or 
through  any  referee  exercise  any  of  the  powers  conferred  upon  any 
officer  or  person  by  the  said  sections  8  to  10.     62  V.  (2),  c.  9,  s.  2. 

(3)  Action  may  be  brought  before  time  for  payment  of 
duty.— An  action  may  be  brought  for  any  of  the  purposes  in  this 
Act  mentioned,  notwithstanding  the  time  for  the  payment  of  the 
duty  has  not  arrived,  subject  to  the  discretion  of  the  court  as  to 
costs.     62  V.  (2),  c.  9,  s.  3. 

(4)  Production  of  documents,  examination  of  witnesses, 
etc. — In  every  such  action  His  Majesty's  Attorney-General  shall 
have  the  same  right  either  before  or  after  the  trial  to  require  the 
production  of  documents,  to  examine  parties  or  witnesses  or  to  take 
such  other  proceedings  in  aid  of  the  action  as  a  plaintiff  has  in  an 
ordinary  action.     62  V.   (2),  c.  9,  s.  4. 

20.  lieutenant-Governor  in  Council  may  make  regula- 
tions.— The  Lieutenant-Governor  in  Council  may  make  rules  and 
regulations  for  carrying  into  effect  the  provisions  of  this  Act,  and 
such  rules  and  regulations  shall  be  laid  before  the  Legislative  As- 
sembly forthwith,  if  in  session  at  the  date  of  such  rules  and  regu- 
lations, and  if  not  then  in  session  such  rules  and  regulations  shall 
be  laid  before  the  Assembly  within  the  first  seven  days  of  the  ses- 
sion next  after  the  same  are  made.    R.  S.  O.  1897,  c.  24,  s.  22. 

21.  Rev.  Stat.  Cbap.  24  repealed. — Except  as  to  the  liability 
for  duty  of  estates  ot  arsons  dying  before  the  commencement  of 
this  Act  and  as  to  the  amount  of  duty  payable  in  respect  thereof, 
The  Succession  Duty  Act  and  amendments  thereto  are  repealed. 

Statute  Law  Amendment  Act,  1908.  8  Edw.  VII.,  c.  33,  s.  21. 
(Amending  Sees.  7  and  13  of  the  Ontario  Succession  Duty  Act,  also 
providing  as  follows: 

(3)  Where  duty  is  claimed  •  on  any  land  or  money  secured  by 
mortgage  or  charge  upon  land,  the  Treasurer  may  cause  to  be  re- 
gistered in  the  proper  registry  office,  or  in  the  proper  office  of  land 
titles  if  the  land  is  registered  under  The  Lands  Bill  Act,  a  caution 
claiming  duty  in  respect  of  such  land,  mortgage,  or  charge  by  rea- 
son of  the  death  of  the  deceased,  and  the  land,  mortgage,  or  charge 
shall  upon  such  registration  be  subject  to  the  lien  of  the  Crown  for 
duty,  but  nothing  herein  contained  shall  affect  the  rights  of  the 
Crown  to  a  li-en  independently  of  the  said  caution. 
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QUEBEC 

QUEBEC  SUCCESSION  DUTIES  ACT 

6  Edw.  VII,  chap.   n. 

An  Act  amending  and  consolidating  the  act  respecting 
Succession  duties. 

(Assented  to  9th  March,   1906.) 

HIS  MAJESTY,  with  the  advice  and  consent  of  the  Le- 
gislative Council  and  of  the  Legislative  Assembly  of  Quebec, 
enacts  as  follows  : — 

1.  Section  XVI I  la  of  chapter  fifth  of  title  fourth  of  the 
Revised  Statutes,  as  enacted  by  the  Act  55-56  Victoria,  chap. 
17,  section  1,  and  the  various  Acts  amending  the  same,  are 
replaced  by  the  following  : 

SECTION  XVIIIa. 

DUTIES    ON    SUCCESSIONS. 

1191a.  Citation  of  Act. — This  Act  may  be  cited  as  the 
"Quebec  Succession  Duties  Act." 

1191b.  (As  amended  by  7  Edw.  VII.,  c.  14) — Tax  upon 
Transmissions  of  Property  Owing  to  Death. — All  trans- 
missions, owing  to  death,  of  the  property  in,  -or  the  usufruct 
or  enjoyment  of,  moveable  and  immoveable  property  as  defined 
in  Article  1191c,  shall  be  liable  to  the  following  taxes, 
calculated  upon  the  value  of  the  property  transmitted,  after 
deducting  debts  and  charges  existing  at  the  time  of  the  death  : 
I.  Direct  Line. — In  the  direct  line,  ascending  or  descend- 
ing between  consorts ;  between  father  or  mother-in-law  and 
son  or  daughter-in-law  : 

In  estates  the  *  alue  of  which,  after  deducting  the  debts 
and  charges  existing  at  the  time  of  the  death  : 

(a.)  Does  not  exceed  the  sum  of  five  thousand  dollars,  no 
tax  shall  be  exigible. 

(b.)  Exceeds  five  thousand  dollars,  but  does  not  exceed 
ten  thousand  dollars,  on  every  hundred  dollars  of  value  over 
five  thousand  dollars,   1  p.c. 
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(c.)  Exceeds  ten  thousand  dollars,  but  does  not  exceed 
fifty  thousand  dollars,  on  every  hundred  dollars  of  value  over 
five  thousand,  i%  p.c. 

(d.)  Exceeds  fifty  thousand  dollars,  but  does  not  exceed 
seventy-five  thousand  dollars,  on  every  hundred  dollars  of 
value  over  five  thousand  dollars,  i%  p.c. 

exceed  one  hundred  thousand  dollars,  on  every  hundred  dol- 
lars of  value  over  five  thousand  dollars,  2  p.c. 

(/.)  Exceeds  one  hundred  thousand  dollars,  but  does  not 
exceed  one  hundred  and  fifty  thousand  dollars,  on  every  hun- 
dred dollars  of  value  over  five  thousand  dollars,  3  p.c. 

(g.)  Exceeds  one  hundred  and  fifty  thousand  dollars,  but 
does  not  exceed  two  hundred  thousand  dollars,  on  every  hun- 
dred dollars  of  value  over  five  thousand  dollars,  4  p.c. 

(h.)  Exceeds  two  hundred  thousand  dollars,  on  every 
hundred  dollars  of  value  over,  five  thousand  dollars,  5  p.c. 

Deduction  to  be  Out  of  Whole  Estate. — For  the  pur- 
poses of  clauses  a,  b,  c,  d,  e,  f,  g  and  h,  the  •  sum  of  five 
thousand  dollars,  therein  mentioned,  is  to  be  deducted  out  of 
the  whole  estate,  and  not  out  of  the  share  of  each  beneficiary. 

Additional  Tax  in  Certain  Cases. — Provided  that  in  the 
case  of  a  transmission  in  the  direct  line,  ascending  or 
descending,  between  consorts,  between  father — or  mother-in- 
law  and  son — or  daughter-in-law  when  the  amount  passing 
to  any  one  person  exceeds  one  hundred  thousand  dollars,  a 
further  duty  in  addition  to  the  rates  hereinbefore  mentioned 
shall  be  paid  on  the  amount  so  passing  as  follows  :  — 

(a.)  Where  the  whole  amount  so  passing  to  one  person 
exceeds  one  hundred  thousand  dollars,  but  does  not  exceed 
two  hundred  thousand  dollars,   1  p.c. 

(b.)  Exceeds  two  hundred  thousand  dollars,  but  does  not 
exceeds  four  hundred  thousand  dollars,   l1/^  p.c. 

(c.)  Exceeds  four  hundred  thousand  dollars,  but  does  not 
exceed  six  hundred  thousand  dollars,  2  p.c. 

(d.)  Exceeds  six  hundred  thousand  dollars,  but  does  not 
exceed  eight  hundred  thousand  dollars,  2^  p.c. 

(e.)  Exceeds  eight  hundred  thousand  dollars,  3  p.c. 

2.    Collateral  Line. — In  the  collateral  line  : 

(a.)  If  the  succession  devolves  to  the  brother  or  sister  o: 
descendant  of  the  brother  or  sister  of  the  deceased  : 

If  it  does  not  exceed  ten  thousand  dollars,  5  p.c. 

If  it  exceeds  ten  thousand  dollars,   sH   P-c- 

(b.)  If  the  succession  devolves  to  the  brother  or  sister, 
or  descendant  of  a  brother  or  sister  of  the  father  or  mother 
of  the  deceased  : 
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If  it  does  not  exceed  ten  thousand  dollars,  6  p.c. 

If  it  exceeds  ten  thousand  dollars,  6*^  p.c. 

(c.)  If  the  succession  devolves  to  the  brother  or  sister  or 
descendant  of  the  brother  or  sister  of  the  grand-parents  of 
the  deceased  : 

If  it  does  not  exceed  ten  thousand  dollars,  7  p.c. 

If  it  exceeds  ten  thousand  dollars,  7^   p.c. 

(d.)  If  the  succession  devolves  to  any  other  collateral  : — 

If  it  does  not  exceed  ten  thousand  dollars,  8  p.c. 

If  it  exceeds  ten  thousand  dollars,  9  p.c. 

3.  If  Succession  Devolves  to  a  Stranger. — If  the  succes- 
sion devolves  to  a  stranger,   10  p.c. 

Provided  that  in  the  case  of  a  transmission  in  the  col- 
lateral line  or  to  a  stranger  where  the  amount  passing  to  any 
one  person  exceeds  fifty  thousand  dollars,  a  further  duty  in 
addition  to  the  rates  hereinbefore  mentioned  in  paragraphs 
2  and  3  shall  be  paid  on  the  amount  so  passing,  as  follows  : 

(a.)  Where  the  whole  amount  so  passing  to  one  person 
exceeds  fifty  thousand  dollars,  but  does  not  exceed  one  hun- 
dred thousand  dollars,   1  p.c. 

(b.)  Exceeds  one  hundred  thousand  dollars,  but  does  not 
exceed  one  hundred  and  fifty  thousand  dollars,   1%  p.c. 

(c.)  Exceeds  one  hundred  and  fifty  thousand  dollars,  but 
does  not  exceed  two  hundred  thousand  dollars,  2  p.c. 

(d.)  Exceeds  two  hundred  thousand  dollars,  but  does  not 
exceed  two  hundred  and  fifty  thousand  dollars,  2^  p.c. 

(e.)  Exceeds  two  hundred  and  fifty  thousand  dollars,  but 
does  not  exceed  three  hundred  thousand  dollars,  3  p.c. 

(/.)  Exceeds  three  hundred  thousand  dollars,  but  does 
not  exceed  three  hundred  and  fifty  thousand  dollars,  3^   p.c. 

(g.)  Exceeds  three  hundred  and  fifty  thousand  dollars, 
but  does  not  exceed  four  hundred  thousand  dollars,  4  p.c. 

(h.)  Exceeds  four  hundred  thousand  dollars,  but  does  not 
exceed  four  hundred  and  fifty  thousand  dollars,  4^  p.c. 

(i.)  Exceeds  four  hundred  and  fifty  thousand  dollars,  5 
p.c. 

4.  Provided  further,  that  whenever  any  estate  or  part 
of  an  estate,  or  any  bequest  or  legacy,  subject  to  this  Act, 
devolves  to  any  person  domiciled  outside  of  the  British  Empire 
or  to  any  association  having  its  chief  place  of  business  out- 
side of  the  British  Empire,  an  additional  duty  of  five  per 
cent,  shall  be  paid  upon  the  value  of  such  estate,  or  part 
thereof,  bequest  on  legacy,  over  and  above  the  duty  men- 
tioned in  paragraphs  1,  2  and  3  of  this  article.  Amendment 
7  Edw.  VII.,  c.  14,  s.  1. 
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ngic.  Word  Property  Defined. — The  word  "property" 
within  the  meaning  of  this  section,  shall  include  all  property, 
whether  moveable  or  immoveable,  actually  situate  or  owing 
within  the  province,  whether  the  deceased  at  the  time  of  his 
death  had  his  domicile  within  or  without  the  province,  or  whe- 
ther the  debt  is  payable  within  or  without  the  province,  or 
whether  the  transmission  takes  place  within  or  without  the 
province,  and  all  moveables,  wherever  situate,  of  persons 
having  their  domicile,  or  residing  in  the  Province  of  Quebec 
at  the  time  of  their  death. 

ngid.  Life  Insurance  Policies  under  R.  S.  5581,  are 
Dutiable. — Life  Insurance  policies  effected  or  appropriated 
under  the  provisions  of  Article  5581  of  the  Revised  Statutes 
are  dutiable  in  the  same  manner  as  any  other  moveable  pro- 
perty. 

1191c  No  duty  shall  be  leviable  on  property  devised  or 
bequeathed  for  religious,  charitable  or  educational  purposes, 
to  be  carried  on  by  a  corporation  or  person  domiciled  within 
the  Province  of  Quebec,  but  only  to  an  amount  not  exceeding 
one  thousand  dollars  in  each  case. 

1191L  By  whom  to  be  Paid  in  Certain  Cases. — In  the 
case  of  property  transmitted  in  usufruct  or  'with  substitution, 
the  tax  shall  be  paid  by  the  usufructuary  or  the  institute,  and 
shall  not  be  exigible  from  any  further  beneficiary  under  the 
same  deed. 

ngig.  Copy  of  Will  to  be  sent  to  Collector  within 
Certain  Time  of  Decease. — Declaration  as  to  Value  of 
Estate  to  be  Produced  within  Certain  time  and  what  to 
Contain.  —  Every  heir,  universal  legatee,  legatee  by  general 
or  particular  title,  executor,  trustee  and  administrator,  or 
notary  before  whom  a  will  has  been  executed,  shall,  within 
thirty  days  after  the  death  of  the  testator  or  de  cuius,  forward 
to  the  collector  of  Provincial  Revenue  for  the  district  wherein 
the  testator  died  or  the  succession  devolved  a  copy  of  the 
will,  if  there  is  one,  and  said  person,  excepting  the  notary, 
shall  also  transmit  within  three  months  to  such  collector  of 
provincial  revenue,  a  declaration  under  oath,  setting  forth  the 
name,  surname,  residence  and  calling  of  the  declarant,  the 
name,  surname,  and  residence  of  the  testator  or  de  cujus,  the 
description  and  real  value  of  all  the  property  transmitted,  the 
amounts  in  detail  of  the  debts  and  charges  of  the  succession, 
with  the  names,  surnames,  residence  and  calling  of  all  credi- 
tors, and,  further,  the  nature  and  value  of  the  share  of  the 
declarant   in  the    succession,   after    deducting    the   debts   and 
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charges  payable  by  him,  of  which  a  detailed  statement,  with 
the  names,  surnames,  residence  and  calling-  of  the  creditors, 
must  also  be  given. 

The  declaration  duly  made  by  one  of  the  above-named 
persons  relieves  the  others  as  regards   such  declaration. 

2.  Where  Will  Deposited  of  Persons  Dying  Outside. — In 
cases  of  property  in  this  province,  of  persons  dying  outside 
the  province,  the  will  shall  be  deposited  and  the  declarations 
fyled  with  the  collector  of  Provincial  Revenue  for  any  one 
of  the  districts  in  which  such  property  is  situate. 

3.  If,  however,  within  the  said  three  months  an  interim 
declaration,  under  oath,  is  made  by  one  of  the  beneficiaries, 
that  it  is  impossible,  within  the  said  delay,  to  furnish  the 
declaration  mentioned  in  the  preceding  paragraph,  the  said 
collector  may  extend  such  delay  for  sixty  days,  -and  a  fur- 
ther delay,  not  exceding  six  months,  may  be  granted  by  the 
Provincial  Treasurer. 

4.  Statement  of  Amount  Due  to  be  Prepared. — On  re- 
ceipt of  such  first  mentioned  declaration,  the  said  collector 
shall  cause  to  be  prepared  a  statement  of  the  amount  of  the 
duties  to  be  paid  by  the  declarant. 

5.  Such  collector  of  Provincial  Revenue  shall  inform  the 
declarant  of  the  amount  due  as  aforesaid,  by  registered 
letter  mailed  to  his  address,  and  notify  him  to  pay  the  same 
within  thirty  days  after  the  notice  is  sent ;  and  if  the  amount 
is  not  then  paid  to  him  on  the  day  fixed,  the  collector  of  Pro- 
vincial Revenue  may  sue  for  the  recovery  thereof  before  any 
court  of  competent  jurisdiction   in  his  own  district. 

6.  Transfers  Invalid  if  Duties  not  Paid. — No  transfer  of 
the  properties  of  any  estate  or  succession  shall  be  valid,  nor 
shall  any  title  vest  in  any  person,  if  the  taxes  payable  under 
this  section  have  not  been  paid ;  and  no  executor,  trustee, 
administrator,  curator,  heir  or  legatee  shall  consent  to  any 
transfers  or  payments  of  legacies,  unless  the  said  duties  have 
been  paid. 

7.  Penalty  if  Declaration  is  not  Made,  etc. — If  any  de- 
claration, so  required,  is  not  made  within  the  prescribed 
delay,  or  within  any  extended  delay  that  may  have  been 
granted,  or  if  any  false  or  incorrect  statement  is  made  in 
any  such  declaration,  either  as  to  value  or  otherwise,  double 
duties  shall  become  due  and  be  exacted  in  favor  of  His 
Majesty,  and  the  person  in  default  shall,  in  addition  to  any 
other  recourse  against  him,  be  liable  to  a  penalty  of  one 
hundred  dollars  and,  in  default  of  payment,  imprisonment 
for  one  month. 
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8.  The  Provincial  Treasurer  may,  in  his  discretion,  and 
upon  such  notice  to  the  parties  interested  as  the  court  or 
judge  may  prescribe,  present  a  petition  to  the  Superior  Court 
of  the  domicile  of  any  person  having-  in  his  possession  or 
under  his  control,  any  books  or  papers  of  a  succession  to 
which  this  section  applies,  or  to  a  judge  thereof,  praying  for 
an  order  commanding  such  person  to  produce  such  books  or 
papers  before  the  court  or  judge,  within  such  delay  as  the 
court  or  judge  may  fix,  for  the  inspection  of  the  Provincial 
Treasurer  or  of  any  person  appointed  by  the  latter  for  that 
purpose.  Such  petition  shall  be  accompanied  by  an  affidavit 
of  the  comptroller  of  Provincial  Revenue,  or  of  the  proper 
collector  of  Provincial  Revenue,  setting  fourth  that  the 
deponent  has  reason  to  believe  and  does  believe  that  the 
declaration  made  with  respect  to  such  succession  under  this 
article,  has  omitted  or  undervalued  assets  of  the  succession 
liable  to  duty,  and  that  access  to  such  books  or  papers  has 
been  refused  him ;  and  the  court  or  judge,  after  hearing  sum- 
marily the  parties  present,  shall,  in  its  or  his  discretion,  give 
or  refuse  the  order. 

Upon  such  order  having  been  duly  served  upon  said 
person,  the  latter  shall  be  bound  and,  subject  to  all  legal 
penalties  in  case  of  default  so  to  do.,  to  produce  such  books 
or  papers  as  aforesaid ;  and  upon  the  same  having  been  so 
produced,  the  Provincial  Treasurer  or  his  representative, 
subject  to  the  orders  which  the  court  or  judge  may  give  in 
that  behalf,  may  take  communication  of  such  books  or  papers, 
and  make  copies  of  or  extracts  therefrom.  The  costs  of  such 
application  and  of  the  proceedings  thereunder  shall  be  in  the 
discretion  of  the  court  or  judge.  (Added  by  7  Edw.  VII.,  c. 
14,  s.  2. 

iigih.  Corporation  to  Notify  Provincial  Treasurer 
of  Death  of  Shareholder,  etc.,  Giving  Certain  Details. 
— Every  corporation,  company  or  firm,  having  its  chief  office 
or  place  of  business  in  the  Province  of  Quebec,  in  which  any 
person  dying  outside  the  province  was  possessed  of  any  in-' 
terest,  shares,  stock  or  bonds,  must,  within  thirty  days  of 
the  date  whereon  it  obtains  knowledge  of  the  death,  unless 
the  Provincial  Treasurer  should  extend  the  delay  for  reason- 
able cause  shown,  send  to  the  Provincial  Treasurer  a  notice 
of  the  death,  giving  the  date  thereof  and  the  full  name, 
quality  and  domicile  of  the  deceased  and  the  amount  of  such 
interest,  shares,  stock  or  bonds,  and  in  default  of  so  doing 
shall  be  liable  to  a  penalty  not  exceeding  fifty  dollars. 
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ugii.  Suits  and  Fines,  etc. — All  fines  imposed  by  this 
section  shall  be  paid  to  the  collector  of  Provincial  Revenue 
for  the  district  in  which  such  fines  were  incurred  and  col- 
lected, and  shall  be  recovered  before  the  Superior  or  the 
Circuit  Court,  according  to  the  amount  thereof,  by  suit,  on 
behalf  of  His  Majesty,  taken  by  the  collector  of  Provincial 
Revenue  in  his  own  name. 

1191J.  Privilege  of  Sums  Due  Crown. — Any  sum  that 
may  become  due  to  the  Crown,  in  virtue  of  this  section,  shall 
constitute  a  privileged  debt,  ranking  immediately  after  law 
costs. 

1191k.  Percentage  to  be  Retained  by  Collector. — The 
collector  of  the  Provincial  Revenue,  who  collects  any  sum 
in  virtue  of  this  section,  shall  be  entitled  to  retain  such  per- 
centage as  the  Lieutenant  Governor  in  Council  may  determine. 

1191I.  The  Lieutenant-Governor  in  Council  may  make, 
amend,  replace  and  repeal  all  regulations  and  forms  that -he 
may  consider  necessary  for  the  purpose,  of  carrying  out  the 
provisions  of  this  section,  which  regulations  and  forms  shall 
come  into  force  as  soon  as  they  are  published  in  the  Quebec 
Official  Gazette. 

2.  Effect  of  Repeal  by  this  Act. — The  repeal,  by  section 
1  of  this  Act,  of  Section  XVI I  la  of  the  fifth  chapter  of  the 
fourth  title  of  the  Revised  Statutes,  as  enacted  by  the  Act 
55-56  Victoria,  chapter  17,  section  1,  and  of  the  acts  amend- 
ing the  same,  shall  not  have  the  effect  of  remitting  the  duties 
which  have  become  due  nor  the  penalties  incurred  in  virtue 
thereof,  but  such  duties  and  penalties  shall  be  collected  in 
virtue  of  the  provisions  of  the  repealed  law  as  if  this  Act  had 
not  been   passed. 

3.  Coming  into  Force. — This  Act  shall  come  into  force 
on  the  day  of  its  sanction. 
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MANITOBA 

MANITOBA  SUCCESSION  DUTIES  ACT 

R.   S.   M.,    1902,  cap.    161,  and  amendments  thereto. 
His  Majesty,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  Manitoba,  enacts  as  follows:  — 

SHORT    TITLE. 

1.  This  Act  may  be  cited  as  "The  Succession  Duties  Act." 
56  V.,  c.  31,  s.    1,  part. 

INTERPRETATION. 

2.  In  this  Act,  unless  the  context  otherwise  requires  :  — 
(a.)  The  expression  "property"  includes  real  and  personal 

property  of  every  description,  and  every  estate  or  interest 
therein  capable  of  being-  devised  or  bequeathed  by  will  or  of 
passing  on  the  death  of  the  owner  to  his  heirs  or  personal 
representatives;  56  V.,  c.  31,  s.  2. 

(b.)  The  expression  "aggregate  value"  means  the  fair 
market  value  of  the  property  before  any  debts,  obligations 
or  liabilities  are  deducted  therefrom. 

(c.)  The  expression  "dutiable  value"  means  the  fair  mar- 
ket value  of  the  property  after  payment  of  all  debts,  obliga- 
tions and  liabilities.     4-5  Ed.  VII.,  c.  45,  s."  1. 

APPLICATION    OF    THE   ACT. 

3.  This  Act  shall  be  deemed  to  have  gone  into  effect  as 
respects  the  estate  of  persons  dying  on  or  after  the  first  day 
of  July,  in  the  year  one  thousand  eight  hundred  and  ninety- 
three.     56  V. ,  c.  31,  s.   1,  part. 

4.  This  Act  shall  not  apply  : — 

(a.)  To  any  estate,  the  dutiable  value  of  which  does  not 
exceed  four  thousand  dollars,  nor 

(b.)  To  property  passing  under  a  will,  intestacy  or  other- 
wise, to  or  for  the  use  of  the  father,  mother,  husband,  wife, 
child,  grandchild,  daughter-in-law,  or  son-in-law,  of  the  de- 
ceased, or  one  or  more  of  such  persons,  where  the  aggregate 
value  of  the  property  so  passing  does  not  exceed  twenty-five 
thousand  dollars,  and  when  the  person  leaving  such  estate 
was  and  had  been  for  at  least  six  months  prior  to  his  death 
domiciled  in  the  Province  of  Manitoba.  4-5  Ed.  VII.,  c.  45, 
s.  3- 

PROPERTY    LIABLE    AND    AMOUNT    OF    DUTY. 

5.  (1)  Save  as  aforesaid  the  following  property  shall  be 
subject   to   a   succession   duty   as   hereinafter   provided,    to   be 
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paid  for  the  use  of  the  province  over  and  above  the  fees  pay- 
able under  "The  Surrogate  Courts  Act:" 

(a.)  All  property  within  this  province,  and  any  interest 
therein  or  income  therefrom,  whether  the  deceased  person 
owning-  the  same  or  entitled  thereto  was  domiciled  in  Man- 
itoba at  the  time  of  his  death  or  was  domiciled  elsewhere, 
and  all  movable  property  locally  situate  out  of  this  province, 
and  any  interest  therein  or  income  therefrom,  where  the 
owner  was  domiciled  in  this  province  at  the  time  of  his  death ; 

(b.)  All  property  situate  as  aforesaid,  or  any  interest 
:!ierein  or  income  therefrom,  which  shall  be  voluntarily  trans- 
lerred  by  deed,  grant,  bargain,  sale  or  gift,  made  in  con- 
templation of  the  death  of  the  grantor,  bargainor,  vendor  or 
donor,  or  made  or  intended  to  take  effect,  in  possession  or 
enjoyment  after  such  death,  to  any  person  in  trust  or  other- 
wise, or  by  reason  whereof  any  person  shall  become  bene- 
ficially entitled  in  possession  or  expectancy  to  any  property, 
or  the  income  thereof; 

(c.)  Any  property  situate  as  aforesaid  taken  as  a  donatio 
mortis  causa  made  by  any  person  dying,  or  taken  under  a 
disposition  made  by  any  person  so  dying,  purporting  to 
operate  as  an  immediate  gift  inter  vivos,  whether  by  way  of 
transfer,  delivery,  declaration  of  trust,  or  otherwise,  which 
shall  not  have  been  bona  fide  made  twelve  months  before  the 
death  of  the  deceased,  including  property  taken  under  any 
gift  whenever  made,  of  which  property  bona  fide  possession 
and  enjoyment  shall  not  have  been  assumed  by  the  donee  im- 
mediately upon  the  gift  and  thenceforth  retained  to  the  entire 
exclusion  of  the  donor,  or  of  any  benefit  to  him  by  contract 
or  otherwise; 

(d.)  Any  property  situate  as  aforesaid  to  which  a  person, 
at  the  time  of  his  death,  was  entitled  and  which  in  his  life- 
time he  has  caused  to  be  transferred  to  or  vested  in  himself 
and  any  other  person  or  persons  jointly,  whether  by  disposi- 
tion or  otherwise,  so  that  the  beneficial  interest  therein,  or 
some  part  thereof,  passes  or  accrues  by  survivorship  on  his 
death  to  such  other  person  or  persons,  including  also  any 
purchase  or  investment  effected  by  the  person  who  was 
absolutely  entitled  to  the  property,  either  by  himself  alone  or 
in  concert  or  by  arrangement  with  any  other  person. 

(2)  (a.)  The  duty  payable  upon  all  property  liable  to  duty 
under  this  Act  shall  be  computed  upon  the  dutiable  value  of 
such  property,  according  to  the  following  scale,  that  is  t /> 
say : 

Up  to  $25,000,   1  p.c.  on  the  whole  estate; 

Over  $25,000  and  up  to  $50,000,  2  p.c.  on  the  whole 
estate ; 
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Over  $50,000  and  up  to  $100,000,  3  p.c.  on  the  whole 
estate ; 

Over  $100,000  and  up  to  $150,000,  4  p.c.  on  the  whole 
estate ; 

Over  $150,000  and  up  to  $200,000,  5  p.c.  on  the  whole 
estate ; 

Over  $200,000  and  up  to  $300,000,  6  p.c.  on  the  whole 
estate ; 

Over  $300,000  and  up  to  $400,000,  7  p.c.  on  the  whole 
estate ; 

Over  $400,000  and  ip  to  $500,000,  8  p.c.  on  the  whole 
estate ; 

Over  $500,000  and  upwards,   10  p.c.  on  the  whole  estate; 

(6.)  Provided  that,  where  the  whole  value  of  any  property 
devised,  bequeathed  or  passing  to  any  one  person  under  a  will 
or  intestacy  does  not  exceed,  two  thousand  dollars,  the  same 
shall  be  exempt  from  payment  of  the  duty  imposed  by  this 
section ; 

(c.)  Provided  that  all  duties  under  this  Act  shall  be  levied 
and  collected  pro  rata  upon  the  whole  of  the  estate  of  the 
deceased  person  liable  to  the  duty.     4-5  Ed.  VII.,  c.  45,  s.  4. 

6.  An  executor  or  administrator  applying-  for  letters  pro- 
bate or  letters  of  administration  to  the  estate  of  a  deceased 
person  shall,  before  the  issue  of  letters  probate  or  administra- 
tion to  him,  make  and  file  with  the  surrogate  clerk  a  full, 
true  and  correct  statement  under  oath  showing  (a)  a  full 
itemized  inventory  of  all  the  property  of  the  deceased  person 
and  the  market  value  at  the  date  of  application  for  probate, 
of  the  will  of  such  deceased  person  or  letters  of  administration 
of  the  estate;  (b),  the  several  persons  to  whom  the  same  will 
pass  under  the  will  or  intestacy  so  far  as  known  and  the 
degree  of  relationship,  if  any,  in  which  they  stand  to  the 
deceased,  and  the  executor  or  administrator,  except  the 
official  administrator,  shall  before  the  issue  of  letters  probate 
or  letters  of  administration  deliver  to  the  surrogate  clerk  a 
bond  in  a  penal  sum  equal  to  ten  per  centum  of  the  sworn 
value  of  the  property  of  the  deceased  person  liable  to  suc- 
cession duty,  executed  by  himself  and  two  sureties,  to  be 
approved  by  the  registrar,  conditioned  for  the  due  payment 
to  His  Majesty  of  anv  duty  to  which  the  property  coming  to 
the  hands  of  such  executor  or  administrator  of  the  deceased 
may  be  found  liable,  or  furnish  such  other  security  in  lieu  of 
such  bond  as  may  be  satisfactory  to  the  Judge  of  the  Surro- 
gate Court. 

(a.)  This  section  does  not  apply  to  estates  in  respect  of 
which  no  succession  duty  is  payable.  56  V.  c.  31,  s.  5;  63 
and  64  V.,  c.   51,  s.  3. 
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7.  In  case  the  Treasurer  of  the  province  is  not  satisfied 
with  the  value  so  sworn  to,  the  surrogate  clerk  shall,  at  the 
instance  of  the  Provincial  Treasurer,  his  solicitor  or  agent, 
direct  in  writing  that  the  sheriff  of  the  judicial  district  in  which 
any  property  subject  to  the  payment  of  said  duty  is  situate 
shall  make  a  valuation-  and  appraise  the  said  property.  56 
V.  c,  31,  s.  6. 

8.  In  such  case  the  sheriff  shall  forthwith  give  due  and 
sufficient  written  notice  to  the  executors  and  administrators 
and  to  such  other  persons  as  the  surrogate  clerk  may  by  order 
direct,  of  the  time  and  place  at  which  he  will  appraise  such 
property ;  and  he  shall  appraise  the  same  accordingly  at  its 
fair  market  value  and  make  a  report  thereof  in  writing  to  the 
surrogate  clerk,  together  with  such  other  facts  in  relation  there- 
to as  the  surrogate  clerk  may  by  order  require,  and  such 
report  shall  be  filed  in  the  office  of  the  surrogate  clerk.  The 
sheriff  shall  be  entitled  to  receive  the  sum  of  five  dollars  per 
diem  for  services  performed  under  this  Act,  and  his  actual 
and  necessary  travelling  expenses,  and  the  same  shall  be  paid 
to  him  by  the  Treasurer  of  the  province.     56  V.,  c.  31,  s.  7. 

9.  The  surrogate  clerk  shall,  upon  receiving  the  report 
of  the  sheriff,  forthwith  assess  and  fix  the  then  cash  value  of 
all  estates,  interests,  annuities  and  life  estates  or  terms  of 
years  growing  out  of  such  estate,  and  the  duty  to  which  the 
same  is  liable,  and  shall  immediately  give  notice  thereof,  by 
registered  letter,  to  such  parties  as  by  the  rules  of  the  Court 
Of  King's  Bench  would  be  entitled  to  notice  in  respect  of  like 
interests  in  an  analogous  proceeding ;  and  the  surrogate  clerk 
may,  and  in  every  proper  case,  shall,  where  infants  who  have 
no  guardians  are  interested,  notify  the  official  guardian  ad 
litem  of  infants'  estates  to  represent  the  interest  of  said 
infants,  and  the  value  of  every  future  or  contingent  or  limited 
estate,  income,  or  interest  shall,  for  the  purpose  of  this  Act 
be  determined  by  the  rule,  method  and  standards  of  mortality 
and  of  value,  which  are  employed  in  ascertaining  the  value 
of  policies  of  life  insurance  and  annuities,  for  the  determina- 
tion of  the  liabilities  of  life  insurance  companies,  save  that 
the  rate  of  interest  to  be  assessed  in  computing  the  present 
value  of  all  future  interests  and  contingencies  shall  be  five 
per  centum  per  annum.      56  V.,  c.  31,  s.  8. 

APPEALS. 

10.  Any  person  dissatisfied  with  the  appraisement  or 
assessment  may  appeal  therefrom  to  the  Judge  ot  the  Surro- 
gate Court  in  which  application  has  been  made  for  letters 
probate  or  letters  of  administration  within  thirty  days  after 
the    making    and  filing  of    such    assessment,   and   upon  such 
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appeal  the  Judge  of  said  Court  shall  have  jurisdiction  to 
determine  all  questions  of  valuation  and  of  the  liabilities  of 
the  appraised  estate  or  any  part  thereof  for  such  duty,  and 
the  decision  of  the  Judge  shall  be  final,  unless  the  property 
in  respect  of  which  such  appeal  is  taken  shall  exceed  in  value 
the  sum  of  ten  thousand  dollars,  when  further  appeal  shall 
lie  from  the  decision  of  the  Judge  of  the  Surrogate  Court  to 
a  Judge  of  the  Court  of  King's  Bench,  whose  decision  shall 
be  final. 

(a.)  The  law  and  practice  governing  appeals  from  the 
decision  of  a  County  Court  to  a  Judge  of  the  Court  of  King's 
Bench  from  time  to  time  in  force  shall  govern  such  appeal  from 
the  Judge  of  the  Surrogate  Court  to  a  Judge  of  the  Court  of 
King's  Bench.     56  V.,  c.  31,  s.  9. 

BEQUESTS    TO    EXECUTORS. 

11.  Where  a  bequest  or  devise  of  property,  which  other- 
wise would  be  liable  to  the  payment  of  duty  under  this  Act, 
is  made  to  an  executor  or  trustee  in  lieu  of  commissions  or 
allowance,  and  said  bequest  or  devise  exceeds  what  would  be 
a  reasonable  compensation  for  the  services  of  the  executor 
or  trustee,  such  excess  shall  be  liable  to  said  duty,  and  the 
Judge  of  the  Surrogate  Court  having  jurisd'ction  in  the  case 
shall  fix  such  compensation.     56  V.  c.  31,  s.    10. 

FUTURE    ESTATES. 

12.  In  all  cases  where  there  has  been  a  devise,  descent 
or  bequest  of  property  liable  to  succession  duty,  to  take  effect 
in  possession,  or  come  into  actual  enjoyment  after  the  ex- 
piration of  one  or  more  life  estates  or  a  period  of  years,  the 
duty  on  such  future  estate  or  interest  shall  not  be  payable  nor 
interest  beg'n  to  run  thereon,  until  the  person  or  persons 
l;able  for  the  same  shall  come  into  actual  possession  of  such 
estate  or  interest  by  the  determination  of  the  estates  for  life 
or  years  and  the  duty  shall  be  assessed  upon  the  value  of  the 
estate  or  interest  at  the  time  the  right  of  possession  accrues 
as  aforesaid.     56  V.,  c.  31,  s.  11. 

TIME    OF    PAYMENT. 

13.  The  duties  imposed  by  this  Act,  unless  otherwise 
herein  provided  for,  shall  be  due  and  payable  at  the  death 
of  the  deceased,  or  within  eighteen  months  thereafter,  and  if 
the  same  are  paid  within  eighteen  months  no  interests  shall 
be  charged  or  collected  thereon,  but  if  not  so  paid  interest 
at  the  rate  of  six  per  centum  per  annum  shall  be  charged  and 
collected  from  the  death  of  the  deceased,  and  such  duties  to- 
gether with  the  interest  thereon     shall  be  and   remain   a   lien 
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upon  the  property  in  respect  to  which  they  are  payable  until 
the  same  is  paid.     56  V.,  c.  31,  s.   12. 

14.  The  Judge  of  the  Surrogate  Court  may  make  an 
order  upon  the  application  of  any  person  liable  for  the  pay- 
ment of  said  duty,  extending  the  time  fixed  by  law  for  pay- 
ment thereof  where  it  appears  to  such  Judge  that  payment 
within  the  time  prescribed  by  this  Act  is  impossible  owing  to 
some  cause  over  which  the  person  liable  has  no  control.  56 
V.,  c.  31,  s.   13. 

POWERS    OF    ADMINISTRATORS,     EXECUTORS    AND    TRUSTEES. 

15.  Any  administrator,  executor  or  trustee  having  in 
charge  or  trust,  any  estate,  legacy,  or  property  subject  to  the 
said  duty  shall  deduct  the  duty  therefrom,  or  collect  the  duty 
thereon  upon  the  appraised  value  thereof,  from  the  person 
entitled  to  such  property,  and  he  shall  not  deliver  any  pro- 
perty subject  to  duty  to  any  person  until  he  has  collected  the 
duty  thereon.     56  V.,  c.  31,  s.    14. 

16.  Executors,  administrators  and  trustees  shall  have 
power  to  sell  so  much  of  the  property  of  the  deceased  as  will 
enable  them  to  pay  said  duty  in  the  same  manner  as  they  may 
be  or  are  enabled  by  law  so  to  do  for  the  payment  of  debts 
of  the  testator  or  interstate.      56  V.,  c.   31,  s.    15. 

17.  Every  sum  of  money  retained  by  an  executor, 
administrator  or  trustee,  or  paid  into  his  hands  for  the  duty 
on  any  property,  shall  be  paid  by  him  forthwith  to  the  Treas- 
urer of  the  province.     56  V.,  c.   31.  s.    16. 

18.  Where  any  debts  shall  be  proven  against  the  estate 
of  a  deceased  person,  after  the  payment  of  legacies  or  dis- 
tribution of  property  from  which  the  said  duty  has  been 
deducted,  or  upon  which  it  has  been  paid,  and  a  refund  is 
made  by  the  legatee,  devisee,  heir  or  next  of  kin,  a  propor- 
tion of  the  duty  so  paid  shall  be  repaid  to  him  by  the  executor, 
administrator  or  trustee,  if  the  said  duty  has  not  been  paid 
to  the  Treasurer  of  the  province,  or  by  the  Treasurer  if  it  has 
been  so  paid.     56  V.,  c.  31,  s.   17. 

ENFORCEMENT  OF   PAYMENT. 

19.  If  it  appears  to  the  Judge  of  the  Surrogate  Court  that 
any  duty  accruing  under  this  Act  has  not  been  paid  according 
to  law,  he  shall  make  an  order  directing  the  persons  interest- 
ed in  the  property  liable  to  the  duty  to  appear  before  the 
Court  on  a  day  certain  to  be  therein  named  and  show  cause 
why  said  duty  should  not  be  paid.     The  service  of  such  order 
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and  the  time,  manner  and  proof  thereof,  and  fees  therefor, 
and  the  hearing  and  determining  thereon,  and  the  enforcement 
of  the  judgment  of  the  Court  thereon  shall  be  according  to 
the  practice  in  or  upon  the  enforcement  of  a  judgment  of  the 
Court  of  King's  Bench. 

(a.)  An  appeal  shall  lie  from  the  decision  of  the  Judge 
under  this  section  in  the  manner  provided  by  sub-section  (a) 
of  the  tenth  section  of  this  Act.     56  V.,  c.   31,  s.    18. 

20.  The  costs  of  all  such  proceedings  shall  be  in  the  dis- 
crimination of  the  Court  or  Judge,  and  shall  be  upon  the 
County  Court  scale,  unless  and  until  another  tariff  shall  be 
provided,  save  as  to  the  costs  of  an  appeal,  and  then  upon 
the  scale  of  the  Court  appealed  to.     56  V.,  c.  31,  s.    19. 

OFFICIAL   FEES. 

21.  The  judges  and  clerks  of  the  several  Surrogate  Courts 
shall  be  entitled  to  take  for  the  performance  of  duties  and 
services  under  this  Act,  similar  fees  to  those'  payable  to  them 
respectively  under  and  by  virtue  of  "The  Surrogate  Courts 
Act"  and  rules  for  similar  proceedings.     56  V.,  c.  31,  s.  20. 

OFFICIAL    SECURITIES. 

22.  Every  surrogate  clerk  before  entering  on  the  duties 
of  his  office  shall  deliver  to  the  Treasurer  cf  the  province  a 
bond  or  other  security  or  securities  in  such  sum  and  with  such 
sufficient  surety  or  sureties,  as  may  be  approved  of  by  the 
Lieutenant  Governor  in  Council,  for  the  due  and  proper  per- 
formance of  the  duties  imposed  upon  such  surrogate  clerk 
by  this  Act,  and  the  provisions  of  "The  Manitoba  Public 
Officers  Act"  and  "The  Official  Securities  Act"  relating  to 
the  giving  of  security  by  such  officers,  shall,  where  not  in- 
consistent with  this  Act,  apply  to  such  bonds  or  other  secur- 
ities.    56  V.,  c.  31,  s.  21,  part.#  ;, 

REGULATIONS. 

23.  The  Lieutenant  Governor  in  Council  may  make  re- 
gulations for  carrying  into  effect  the  provisions  of  this  Act, 
which  shall  forthwith  be  published  in  The  Manitoba  Gazette, 
and  such  regulations  shall  be  laid  before  the  Legislative 
Assembly  forthwith,  if  the  Legislature  is  in  session  at  the 
date  of  such  regulations,  and  if  the  Legislature  is  not  in 
session  such  regulations  shall  be  laid  before  the  House  within 
the  first  fourteen  days  of  the  session  next  after  such  regula- 
tions are  made.     56  V.,  c.  31,  s.  22. 
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7  Edw.  VII  chap.  39 

AN   ACT   TO   CONSOLIDATE    AND   AMEND  THE   "SUCCESSION 
DUTY  ACT"  AND  AMENDING  ACTS. 

[25th   April,    1907.] 

His  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  British  Columbia,  enacts  as 
follows:  — 

SHORT  TITLE. 

1.  Short  title. — This  Act  may  be  cited  as  the  "Succession  Duty 
Act."     1894,  c.  47,  s.  1;  R.  S.  1897,  c.  175,  s.  1. 

2.  (1)  Interpretation.  "Property." — The  word  "property"  in 
this  Act  includes  real  and  personal  property  of  every  description 
and  every  estate  or  interest  therein  capable  of  being  devised  or 
bequeathed  by  will,  or  of  passing  on  the  death  of  the  owner  to  his 
heirs  or  personal  representatives: 

"Child." — The  word  "child"  within  the  meaning  of  this  Act 
shall  be  deemed  to  include  any  lawful  child  of  the  deceased,  or  any 
lineal  descendant  of  such  child,  or  any  person  or  persons  adopted 
before  the  age  of  twelve  years  by  the  deceased  as  his  child  or 
children,  or  any  infant  to1  whom  the  deceased  for  not  less  than  ten 
years  immediately  prior  to  his  death  stood  in  the  acknowledged 
relationship  of  a  parent,  or  any  lineal  descendant  of  such  adopted 
child  or  infant  as  aforesaid  born  in  lawful  wedlock: 

"Aggregate  value." — The  phrase  "aggregate  value"  means  the 
value  of  the  property  before  the  debts,  encumbrances,  or  other 
allowances  authorised  by  sub-section  (2)  of  this  section  are  deduct- 
ed therefrom,  and  shall  include  property  situate  outside  the  Pro- 
vince as  well  as  property  situate  within  the  Province.  1900,  c.  35, 
s.  14: 

"Dutiable  value." — "Dutiable  value"  means  tke  value  of  the 
property  after  the  debts,  encumbrances  or  other  allowances  or 
exemptions  authorised  by  this  Act  are  deducted  therefrom: 

(2)  Mode  of  determining  dutiable  value. — In  determining 
the  dutiable  value  of  any  property  of  a  deceased  person  for  the 
purposes  of  the  payment  of  succession  duty  hereunder,  the  value 
shall  be  taken  as  at  the  date  of  the  death  of  the  deceased,  and 
allowance  snail  be  made  for  reasonable  funeral  expenses  and  for 
his  debts  and  encumbrances;  and  any  debt  or  encumbrance  for 
which  an  allowance  is  made  shall  be  deducted  from  the  value  of 
the  land  or  other  subjects  of  property;  but  an  allowance  shall  not 
be  made — 

(a)  For  debts  incurred  by  the  deceased,  or  encumbrances 
created  by  a  disposition  made  by  the  deceased,  unless  such  debts  or 
encumbrances  were  incurred  or  created  bona  fide  for  full  considera- 
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tion  in  money  or  money's  worth  wholly  for  the  deceased's  own  use 
and  benefit,  and  take  effect  out  of  his  interest;  nor 

(b)  For  any  debt  in  respect  whereof  there  is  a  right  to  reim- 
bursement from  any  other  estate  or  person,  unless  such  re-imburse- 
ment  cannot  be  obtained;  nor 

(c)  More  than  once  for  the  same  debt  or  encumbrance  charged 
upon  different  portions  of  the  estate;  nor 

(d)  Shall  any  allowance  or  reduction  be  made  for  the  expense 
of  administration  of  the  estate  (except  probate  dues)  or  the  execu- 
tion of  any  trust  created  by  the  will  of  a  testator. 

3.  To  what  Act  does  not  apply. — This  Act  shall  not  apply  so 
far  as  liability  to  pay  succession  duty  is  concerned. 

(1)  In  value. — To  any  estate  the  value  of  which  does  not  exceed 
five  thousand  dollars;  nor 

(2)  In  case  of  certain  relations  of  the  deceased- — To  pro- 
perty passing  under  a  will,  intestacy  or  otherwise,  to  or  for  the  use 
of  the  father,  mother,  husband,  wife,  child,  grandchild,  daughter- 
in-law  or  son-in-law  of  the  deceased,  where  the  aggregate  value  of 
the  property  of  the  deceased  does  not  exceed  twenty-five  thousand 
dollars  in  value.  1894,  c.  47,  s.  3;  R.S.  1897,  c.  175,  s.  3,  (as  amend- 
ed by  8  Edw.  VII.,  c.  46.  s.  2.) 

4.  (1)  Property  liable  to  succession  duty. — Save  as  afore- 
said, the  following  property  shall  be  subject  to  succession  duty  as 
hereinafter  provided,  to  be  paid  for  the  use  of  the  Province  over 
and  above  the  probate  dues  prescribed  in  that  behalf  from  time  to 
time  by  law:  — 

(a)  Property  situate  in  Province. — All  property  situate  with- 
in this  Province,  and  any  interest  therein  or  income  therefrom, 
whether  the  deceased  person  owning  or  entitled  thereto  was  domicil- 
ed in  British  Columbia  at  the  time  of  his  death,  or  was  domiciled 
elsewhere,  passing  either  by  will  or  intestacy.  The  words  "all  pro- 
perty situate  within  this  Province"  shall  include  all  policies  of  in- 
surance, wherever  entered  into,  or  wherever  payable,  and  all  mort- 
gages upon  property  of  any  kind  situate  or  partly  situate  in  this 
Province,  and  all  choses  in  action  of  whatever  kind  soever,  wherever 
entered  into  or  wherever  payable,  all  shares,  stocks,  bonds,  deben- 
tures and  other  securities  for  money,  no  matter  where  the  corpora- 
tion or  other  body  issuing  the  same  may  be  located,  belonging  to 
the  estate  of  any  person  dying  in  this  Province,  who  was  at  the 
time  of  his  death  domiciled  in  this  province. 

(b)  Property  voluntarily  transferred  in  contemplation  of 
death. — All  property  situate  as  aforesaid,  or  any  interest  therein, 
or  income  therefrom,  which  shall  be  voluntarily  transferred  by 
deed,  grant,  baVgain,  sale  or  gift,  made  in  contemplation  of  the 
death  of  the  grantor,  bargainor,  vendor  or  donor,  or  made  or  in- 
tended to  take  effect  in  possession  or  enjoyment  after  such  death, 
to  any  person  in  trust  or  otherwise,  or  by  reason  whereof  any 
person  shall  become  beneficially  entitled  in  possession  or  expectancy 
to  any  property  or  the  income  thereof: 

(c)  Bonationes  mortis  causa  or  voluntary  dispositions  made 
within  12  months  before  death,  etc. — Any  property  taken  as 
donatio  mortis  causa,  made  by  any  person  dying  on  or  after  the 
first  day  of  May,  A.D.  1899,  or  taken  under  a  disposition  made  by 
any  person  so  dying,  purporting  to  operate  as  an  immediate  gift 
inter  vivos,  whether  by  Way  of  transfer,  delivery,  declaration  of 
trust,  or  otherwise,  which  shall  not  have  been'  bona  fide  made 
twelve  months  before  the  death  of  the  deceased,  including  property 

taken  under  any  gift,  whenever  made,  of  which  property  bona  fide 
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possession  and  enjoyment  shall  not  have  been  assumed  by  the 
donee  immediately  upon  the  gift,  and  thenceforward  retained  to 
the  entire  exclusion  of  the  donor,  or  of  any  benefit  to  him  by  con- 
tract or  otherwise: 

(d)  Property  transferred  by  owner  to  himself  jointly  -with 
some  other  person. — Any  property  which  a  person  dying  on  or 
after  the  first  day  of  May,  A.D.  1899,  having  been  absolutely  en- 
titled thereto,  has  caused  or  may  cause  to  be  transfered  to  or  vested 
in  himself,  and  any  other  person  jointly,  whether  by  disposition  or 
otherwise,  so  that  the  beneficial  interest  therein,  or  in  some  part 
thereof,  passes  or  accrues  by  survivorship  on  his  death  to  such  other 
person,  including  also  any  purchase  or  investment  effected  by  the 
person  who  was  absolutely  entitled  to  the  property,  either  by  him- 
self alone,  or  in  concert,  or  by  arrangement  with  any  other  person: 

(e)  Property  passing  under  settlement. — Any  property  pass- 
ing under  any  past  or  future  settlement,  including  any  trust,  whe- 
ther expressed  in  writing  or  otherwise,  and  if  contained  in  a  deed 
or  other  instrument  effecting  the  settlement,  whether  such  deed  or 
other  instrument  was  made  for  valuable  consideration  or  not  as 
between  the  settlor  and  any  other  person,  made  by  any  person  dying 
on  or  after  the  first  day  of  May,  A.D.  1899,  by  deed  or  other  instru- 
ment not  taking  effect  as  a  will,  whereby  an  interest  in  such  pro- 
perty or  the  proceeds  of  sale  thereof  for  life,  or  any  other  period, 
determinable  by  reference  to  death,  is  reserved,  either  'ex- 
pressly or  by  implication  to  the  settlor,  or  whereby  the  settlor  may 
have  reserved  to  himself  the  right  by  the  exercise  of  any  power  to 
restore  to  himself  or  to  reclaim  the  absolute  interest  in  such  pro- 
perty or  the  proceeds  of  sale  thereof,  or  to  otherwise  re-settle  the 
same,  or  any  part  thereof: 

(f)  Annuities,  etc. — Any  annuity  or  other  interest  purchased  or 
provided  by  any  person  dying  on  or  after  the  first  day  of  May,  A.D. 
1899,  either  by  himself  alone,  or  in  concert,  or  by  arrangement  with 
any  other  person,  to  the  extent  of  the  beneficial  interest  accruing 
or  arising  by  survivorship  or  otherwise  on  the  death  of  the 
deceased: 

(g) Property  of  which  deceased  was  competent  to  dispose 
liable  to  duty—  Imp.  Act.  57-58  Vict.,  c.  30,  s.  2  (a)  and  s  22 
(2). — Any  property  of  which  a  person  dying  after  the  coming  into 
force  of  this  section  was  at  the  time  of  his  death  competent  to  dis- 
pose; and  a  person  shall  be  deemed  competent  to  dispose  of  pro- 
perty if  he  has  such  an  estate  or  interest  therein,  or  such  general 
or  limited  power  as  would,  if  he  were  sui  juris,  enable  him  to  dis- 
pose of  the  property  as  he  thinks  fit,  or  to  dispose  of  the  •same  for 
the  benefit  of  his  children,  or  some  of  them,  whether  the  power  is 
exercisable  by  instrument  inter  vivos,  or  by  will,  or  both,  including 
the  power  exercisable  by  a  tenant  in  tail,  whether  in  possession  or 
not,  but  exclusive  of  any  power  exercisable  in  a  fiduciary  capacity 
under  a  disposition  not  made  by  himself  or  as  mortgagee.  A  -dis- 
position taking  effect  out  of  the  interest  of  the  person  so  dying 
shall  be  deemed  to  have  been  made  by  him  whether  the  concur- 
rence of  any  other  person  was  or  was  not  required.  Money  which  a 
person  has  a  general  power  to  charge  on  property  shall  be  deemed 
to  be  property  of  which  he  has  the  power  to  dispose.  1900,  c.  35, 
s.    12. 

(2)  Particular  description  of  property  liable  not  to  affect 
general  words. — The  descriptions  of  properties  in  clauses  (c),   (tl), 
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(e),  (f)  and  (g)  of  sub-section  (1)  shall  not  be  construed  to  re- 
strict the  generality  of  the  descriptions  contained  in  clauses  (a) 
and  (b)  of  said  sub-section. 

(3)  Amount  of  duty  in  certain  cases. — Where  the  aggregate 
value  of  the  property  of  the  deceased  exceeds  twenty-five  thousand 
dollars,  an-d  passes  under  a  will,  intestacy  or  otherwise,  either  in 
whole  or  in  part,  to  or  for  the  use  of  the  father,  mother,  husband, 
wife,  child,  grandchild,  daughter-in-law  or  son-in-law  of  the  deceas- 
ed, the  same,  or  so  much  thereof  as  so  passes  (as  the  case  may  be), 
shall  be  subject  to  duty  as  follows:  — 

Upon  the  -dutiable  value  up  to  and  including  one  hundred  thou- 
sand dollars,  at  the  rate  of  one  dollar  and  fifty  cents  for  every  one 
hundred  dollars  of  value  of  the  whole  property: 

Where  said  dutiable  value  exceeds  one  hundred  thousand  dol- 
lars, but  does  exceed  two  hundred  thousand  dollars,  at  the  rate 
of  two  dollars  and  fifty  cents  for  every  one  hundred  dollars  of  duti- 
able value  of  the  whole  property: 

Where  said  dutiable  value  exceeds  two  hundred  thousand  dol- 
lars, at  the  rate  of  five  dollars  for  every  one  hundred  dollars  of 
dutiable  value  of  the  whole  property:     1900,  c.  35,  s.  13. 

(4)  Where  the  aggregate  value  of  the  property  of  the  deceased 
exceeds  five  thousand  dollars  and  passes  under  a  will,  intestacy,  or 
otherwise,  either  in  whole  or  in  part,  to  or  for  the  use  of  the  grand- 
father, grand-mother,  or  any  other  lineal  ancestor  of  the  deceased, 
except  the  father  or  mother,  or  to  any  brother  or  sister  of  the  de- 
ceased, or  to  any  descendants  of  such  brother  or  sister,  or  to  a 
brother  or  sister  of  the  father  or  mother  of  the  deceased,  or  to  any 
descendant  of  such  last-mentioned  brother  or  sister,  the  same,  or 
so  much  thereof  as  so  passes  (as  the  case  may  be),  shall  be  subject 
to  a  duty  of  five  dollars  for  every  one  hundred  dollars  of  the  duti- 
able, value  without  any  exemption. 

(5)  Where  the  aggregate  value  of  the  property  of  the  deceased 
exceeds  five  thousand  dollars  and  passes  under  a  will,  intestacy,  or 
otherwise,  either  in  whole  or  in  part,  to  or  for  the  use  of  any  per- 
son in  any  other  degree  of  collateral  consanguinity  to  the  deceased 
than  is  above  described,  or  to  or  for  the  use  of  any  stranger  in 
blood  to  the  deceased,  save  as  hereinbefore  provided  for  the  same, 
or  so  much  therof  as  so  passes  (as  the  case  may  be),  shall  be  sub- 
ject to  a  duty  of  ten  dollars  for  every  one  hundred  -dollars  of  the 
dutiable  value  without  exemption. 

(6)  Proviso.— Provided  that  the  duties  hereby  imposed  shall 
be  deducted  from  the  share  of  each  person  entitled  to  share  in  the 
estate,  according  to  the  rate  applicable  as  -above  to  such  person's 
share:     » 

(7)  (a)  Proviso  as  to  property  brought  into  Province  for 
administration. — Provided  that  any  portion  of  the  estate  of  any 
deceased  person,  whether  at  the  time  of  his  death  such  person  was 
domiciled  in  this  Province  or  elsewhere,  which  is  brought  into  this 
Province  by  the  executors  or  adminstrators  of  the  estate  to  be  ad- 
ministered or  distributed  in  this  Province,  shall  be  liable  to  the 
duty  hereinbefore  impose-d;  but  if  any  estate,  succession  or  legacy 
duty  or  tax  has  been  paid  upon  such  property  elsewhere  than  in  this 
Province,  and  such  duty  or  tax  is  equal  to  or  greater  than  the  duty 
payable  on  property  in  this  Province,  no  duty  shall  be  payable 
thereon,  and  if  the  duty  or  tax  so  paid  elsewhere  is  less  than  the 
duty  payable  on  property  in  this  Province,  then  the  property  upon 
which  such  duty  or  tax  has  been  paid  elsewhere  shall  be  subject  to 
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the  payment  of  such  portion  only  of  the  succession  duty  provided 
for  in  the  preceding  sub-sections  of  this  section  as  will  equal  the 
difference  between  the  duties  payable  under  this  Act  with  respect 
to  property  in  this  Province  and  the  duty  or  tax  so  paid  elsewhere: 
Cb)  Provided  further,  that  where  any  movable  or  personal  pro- 
perty locally  situate  outside  the  Province,  or  any  interest  therein  as 
aforesaid,  shall  have  paid  any  estate,  succession  or  legacy  duty  or 
tax  elsewhere  than  in  this  Province,  a  like  allowance  for  the 
amount  so  paid  as  in  the  next  preceeding  clause  mentioned  shall  be 
made  by  this  Province,  and  the  property  upon  which  such  duty  or 
tax  has  been  paid  elsewhere  shall  be  subject  to  the  payment  of 
such  portion  only  of  the  succession  duty  provided  for  in  the  pre- 
ceding sub-section  of  this  section  as  will  equal  the  difference 
between  the  duties  payable  under  this  Act  with  respect  to  property 
in  this  Province  and  the  duty  or  tax  so  paid  elsewhere: 

(c)  Provided  further,  that  allowance  for  any  estate,  succession 
or  legacy  duty  or  tax  payable  elsewhere  than  in  this  Province  shall 
be  made  under  this  section  only  as  to  any  country,  state  or  British 
province  or  possession  where  an  allowance  is  made  for  the  succes- 
sion duty  paid  under  this  Act  on  property  situate  in  this  Province 
passing  on  the  death  of  any  person  domiciled  in  any  such  country, 
state  or  British  province  or  possession,  and  the  Lieutenant-Gover- 
nor in  Council,  by  Order-in-Council,  shall  have  extended  the  pro- 
visions of  this  section  as  to  such  allowance  by  this  Province  so  as 
to  apply  to  such  country,  state  or  British  province  or  possession: 

(d)  The  Lieutenant-Governor  may,  by  Order-in-Council,  revoke 
any  such  order,  where  it  appears  that  the  law  of  such  country,  state, 
British  province  or  possession  has  been  so  altered  that  it  would 
not  authorise  the  making  of  an  order  hereunder. 

(8)  Penalty  against  executor  or  administrator  who  to 
escape  payment  of  duty  distributes  estate  without  bringing 
same  into  Province. — In  case  an  executor  or  administrator  shall, 
in  order  to  escape  payment  of  succession  duty  imposed  by  this  Act, 
distribute  any  part  of  any  such  estate  without  bringing  the  same 
into  this  Province,  such  executor  or  administrator  shall  be  liable, 
personally,  to  pay  to  His  Majesty  the  amount  of  the  duty  which 
would  have  been  payable  had  the  assets  so  distributed  been  brought 
within  this  Province. 

(9)  Bona  fide  transfers  of  property  not  subject  to  Act. — 
Nothing  herein  contained  shall  render  liable  for  duty  any  pro- 
perty bona  fide  transferred  for  a  consideration  that  is  of  a  value 
substantially  equivalent  to  the  property  transferred.  1899,  c.  68,  s.  2. 
(as  amended  by  8,  Edw.  VII,  c.  46,  ss.  3,  and  4.) 

5.  (1)  Aggregate  value  of  estate — property  out  of  Pro- 
vince to  be  included. — On  all  applications  for  letters  probate  or 
letters  of  administration,  or  ifor  re-sealing  probate  or  letters  under 
the  provisions  of  the  "Probates  Recognition  Act,"  made  to  any 
Court  in  this  Province,  the  applicant,  or  one  of  the  applicants,  shall 
make  and  file  with  the  Registrar  of  the  Court,  at  the  time  of  filing 
the  papers  required  by  the  practice  of  the  Court  on  such  application, 
two  duplicate  original  affidavits  of  value  and  relationship,  with  in- 
ventories annexed,  in  the  form  numbered  1  in  Schedule  A  hereto: 

(2)  Such  affidavits  shall  foe  made  and  filed  in  all  cases  without 
regard  to  the  nature  or  value  of  the  property  of  the  deceased: 

(3)  The  Registrar  shall  forthwith  on  receipt  thereof  forward 
one  of  such  duplicate  original  affidavits  to  the  Minister  of  Finance, 
at  Victoria,  together  with  a  notice  in  the  form  numbered  2  in  Sche- 
dule A  hereto.     The  minister  of  Finance,  on  receipt  of  the  said  af- 
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fidavits,  shall  authorise  the  Auditor  General  to  determine  the 
amount  of  the  Succession  Duty  (if  any),  and  shall  forward  a  state- 
ment of  the  same  to  the  Registrar,  together  with  his  consent  in 
form  numbered  8  of  the  schedule  hereto,  to  issue  letters  of  admi- 
nistration. Such  consent  shall  apply  only  to  estates  the  value  of 
which  is  in  excess  of  five  thousand  dollars. 

(4)  The  Registrar  shall,  upon  receipt  of  the  said  affidavit  of 
value  and  relationship  with  inventories  annexed,  determine  whe- 
ther, in  his  opinion,  the  property  of  the  deceased  is  liable  or  may 
become  liable  to  succession  duty,  and  in  case  he  considers  the  same 
to  be  liable,  or  likely  to  become  liable,  require  immediate  payment 
thereof  or  security  to  be  given,  which  security  may  be  given  by  bond 
in  the  form  numbered  3  in  Schedule  A  hereto: 

(5)  In  cases  where  a  bond  is  required  to  be  given  under  the 
next  preceding  sub-section,  such  bond  shall  be  in  a  penal  sum  equal 
to  ten  per  centum  of  the  sworn  value  of  the  property  of  the  deceas- 
ed person  liable,  or  which  may  ibecome  liable,  to  succession  duty, 
and  shall  be  executed  by  the  applicant,  or  all  the  applicants  in  case 
there  is  more  than  one,  each  of  whom  shall  be  bound  in  the  whole 
amount  of  such  bond,  and  two  or  more  sureties  to  be  approved  by 
the  Registrar  of  the  Court  to  which  application  is  made,  who  shall 
justify  each  in  an  amount  equal  to  the  sum  for  which  he  is  to  be 
liable,  and  the  aggregate  shall  equal  the  amount  of  the  penalty  of 
the  bond,  and  such  bond  shall  be  conditioned  for  the  due  payment 
to  His  Majesty  of  any  duty  to  which  the  property  coming  to  the 
hands  of  the  said  applicant  or  applicants  may  be  found  liable.  In 
lieu  of  said  bond,  the  bond  or  policy  of  guarantee  of  any  incorporat- 
ed company  empowered  to  grant  guarantees,  bonds,  convenants  or 
policies  for  due  and  faithful  accounting  may  be  accepted  as  such  se- 
curity, and  the  above  provisions  shall,  mutatis  mutandis,  apply  to 
euch  security.  The  interim  receipt  of  such  company  may  be 
accepted  in  lieu  of  the  formal  security,  but  the  formal  security 
shall  be  completed  within  two  months  from  the  date  of  such  in- 
erim  receipt: 

(G)  This  bond  is  to  be  approved  by  the  Minister  of  Finance  and 
filed  in  the  office  of  the'sair  Registrar  to  which  application  is  made: 

(7).  In  cases  where  security  has  been  given  for  the  payment 
of  succession  duty  as  aforesaid,  notice  of  any  appointment  for  the 
passing  of  the  accounts  of  the  executor  or  administrator  shall  be 
served  upon  the  Registrar  by  the  executor  or  administrator  or  his 
solicitor,  together  with  a  copy  of  the  accounts: 

(8)  The  forms  set  out  in  said  Schedule  A  are  to  be  followed  as 
nearly  as  the  circumstances  of  each  case  allow,  (as  amend-ed  by  8, 
Edw.  VII,  c.  46,  ss.  5,  and  6.) 

6.  Foreign  executors  not  to  transfer  stocks  nntil  duty 
paid.— No  foreign  executor  or  administrator  shall  assign  ot  transfer 
any  stocks  or  shares  in  this  Province  standing  in  the  name  of  a 
deceased  person,  or  in  trust  for  him,  which  are  liable  to  pay  suc- 
cession duty  until  such  duty  is  paid  to  the  Registrar  or  security 
given  as  required  by  section  5,  and  any  corporation  allowing  a 
transfer  of  any  stocks  or  shares  contrary  to  this  section  shall  be 
liable  to  pay  the  duty  payable  in  respect  thereof.    1900,  c.  35,  s.  15. 

7.  If  Minister  of  Finance  not  satisfied  with  value  sworn 
to  Sheriff  to  appraise.— In  case  the  Minister  of  Finance  is  not 
satisfied  with  the  value  so  sworn  to,  he  shall  request  the 
Registrar  to  direct  in  writing,  that  the  Sheriff  for  the 
County  ct  District  in  which  any  property  subject  to  the 
payment    of    the    said    duty  is    situate    shall    make    a    valuation 
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and  appraise  the  said  property.  One  week's  notice  of  such  valua- 
tion and  appraisement  to  all  parties  interested,  or  their  solicitors  or 
agents,  before  proceeding  therewith,  shall  prima  facie,  be  consider- 
ed sufficient  notice.  1894,  c.  47,  s.  6;  R.S.  1897,  c.  175,  s.  6,  (as 
amended  by  8  Edw.  VII,  c.  46,  s.  7.) 

8.  Duties  of  Sheriff  in  such  case. — In  such  case  the  Sheriff 
ghall  forthwith  give  due  and  sufficient  written  notice  to  the  execu- 
tors and  administrators,  and  to  such  other  persons  as  the  Registrar 
may  by  order  direct,  of  the  time  and  place  at  which  he  will  appraise 
such  property;  and  he  shall  appraise  the  same  accordingly  at  its 
fair  market  value,  and  make  a  report  thereof  in  writing,  in  dupli- 
cate, to  the  Registrar,  together  with  such  other  facts  in  relation 
thereto  as  the  Minister  of  Finance  may  by  order  require,  and  one 
copy  of  such  report  shall  be  filed  in  the  office  of  the  Registrar,  and 
one  copy  shall  be  forwarded  to  the  Minister  of  Finance.  The  She- 
riff shall  be  entitled  to  receive  the  sum  of  five  dollars  per  diem  for 
services  performed  under  this  Act,  and  his  actual  and  necessary 
travelling  expenses,  and  the  same  shall  be  paid  to  him  by  the 
Minister  of  Finance.     1894,  c.  47,  s.  7;  R.S.  1897,  c.  175,  s.  7. 

9.  Registrar,  on  receipt  of  report  of  Sheriff,  to  fix  cash 
value  of  estate,  etc.,  and  give  notice. — The  Registrar  shall,  upon 
receiving  the  report  of  the  Sheriff,  forthwith  forward  the  same  to 
the  Minister  of  Finance  and  shall,  upon  receiving  the  consent  of  the 
Minister  of  Finance,  and  the  statement  of  the  Auditor  General  of 
the  amount  of  the  succession  duty  payable  immediately  give  notice 
thereof,  by  registered  letter,  to  such  parties  as  by  the 
rules  of  the  Supreme  Court  would  be  entitled  to  notice 
in  respect  of  like  interests  in  an  analogous  proceeding; 
and  the  value  of  every  future  or  contingent  or  limited 
estate,  income  or  interest  shall,  for  the  purpose  of  this  Act,  be 
determined  by  Schedule  C  hereto,  save  that  the  rate  of  interest  to 
be  assessed  in  computing  the  present  value  of  all  future  interests 
and  contingencies  shall  be  six  per  centum  per  annum,  and  the 
Auditor-General  shall,  on  the  application  of  any  Registrar,  deter- 
mine the  value  of  any  future,  or  contingent,  or  limited  estate,  in- 
come or  interest  upon  the  facts  contained  in  such  report,  and  shall 
certify  the  same  to  the  Registrar,  and  such  certificate  shall  be  con- 
clusive as  to  the  matters  dealt  with  therein,  (as  amended  by  8  Edw. 
VII,  c.  46,  s.  8.) 

10.  Appeal  of  person  from  such  assessment. — Any  person 
dissatisfied  with  the  appraisement  or  assessment  may  appeal  there- 
from to  a  Judge  of  the  Supreme  Court  of  British  Columbia  within 
thirty  days  after  the  making  and  filing  of  such  assessment,  and  upon 
such  appeal  the  Judge  of  said  Court  shall  have  jurisdiction  to 
determine  all  questions  of  valuation  and  of  the  liabilities  of  the 
appraised  estate,  or  any  part  thereof,  for  such  duty,  and  the  deci- 
sion of  the  Judge  shall  be  final,  unless  the  property  in  respect  of 
which  such  appeal  is  taken  shall  exceed  in  value  the  sum  of  ten 
thousand  dollars,  when  a  further  appeal  shall  lie  from  the  decision 
of  the  Judge  to  the  Full  Court.  1894,  c.  47,  s.  9;  R.  S.  1897,  c.  175, 
s.  9. 

11.  Request  to  an  executor  in  lieu  of  commissint. — Where 
a  bequest  or  devise  of  property,  which  otherwise  would  be  liable 
to  the  payment  of  duty  under  this  Act,  is  made  to  an  executor  or 
trustee  in  lieu  of  commissions  or  allowance,  and  said  bequest  ot 
device  exceeds  what  would  be  a  reasonable  compensation  for  the 
services  of  the  executor  or  trustee,  such  excess  shall  be  liable  to 
said  duty,  and  such  compensation  shall  be  fixed  by  a  Judge  of  the 
Supreme  Court.     1894,  c.  47,  s.  10;  R.  S.  1897,  c.  175,  s.  10. 
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12.  (1)  Future  and  contingent  estates. — Where  the  dutiable 
property  (real  or  personal)  includes  any  future  or  contingent 
estate,  income  or  interest,  the  duty  on  such  estate,  income  or  in- 
terest may  be  paid  within  the  time  limited  by  subsection  (1)  of 
section  15;  and,  where  so  paid,  the  duty  shall  be  on  the  value  of 
such  estate,  income  or  interest  computed  under  section  9,  as  at  the 
death  of  the  deceased.  By  consent  of  the  Minister  of  Finance,  in 
writing,  duty  may  be  paid  after  the  time  so  limited  and  before  such 
estate,  income  or  interest  comes  into  possession;  but  in  the  event  of 
such  consent,  the  duty  shall  then  be  on  a  value  not  less,  in  any 
event,  than  the  value  of  such  estate,  income  or  interest  computed 
under  section  9  as  at  the  date  when  the  duty  is  paid;  and  no  deduc- 
tion shall  be  made  for  duty  paid  or  payable  on  any  prior  estate, 
income  or  interest.  The  duty  on  any  future  or  contingent  estate, 
income  or  interest,  if  not  sooner  paid  (as  in  this  sub-section  pro- 
vided), shall  be  payable  forthwith  when  such  estate,  income  or  in- 
terest comes  into  possession,  in  which  case  the  duty  shall  be  on  the 
value  computed  under  section  9  as  at  the  date  of  such  coming  into 
possession;  and  no  deduction  shall  be  made  for  duty  paid  or  pay- 
able on  any  prior  estate,  income  or  interest. 

(2)  Where  the  duty  on  any  future  or  contingent  estate,  income 
or  interest  has  been  paid  by  the  executor,  administrator  or  trustee 
before  such  estate,  income  or  interest  comes  into  possession,  the 
duty  so  paid  shall  be  charged  on  such  future  or  contingent  estate, 
income  or  interest,  and  shall  be  repaid  with  interest  at  the  rate 
mentioned  in  section  9,  to  the  executor,  administrator  or  trustee,  aa 
the  case  may  be,  by  the  person  who  is  to  become  entitled  to  such 
future  or  contingent  estate,  income  or  interest;  and  if  not  sooner 
repaid  shall  then  be  repaid  at  the  time  when  such  estate,  income 
or  interest  comes  into  possession. 

13.  Where  no  person  entitled  to  present  Income  of  future 
or  contingent  estates. — Where  in  respect  of  any  future  or  con- 
tingent estate  or  interest,  there  is  no  person  beneficially  entitled  to 
the  present  income  or  enjoyment,  or  where  there  is  some  part  there- 
of to  which  there  is  no  person  so  entitled,  the  duty  on  such  future 
or  contingent  estate  or  interest,  ot  on  part  thereof,  as  the  case  may 
be,  shall  be  payable  as  in  sections  12,  13,  14  and  15,  provided. 

14.  (1)  Commutation  of  payment  of  duty  on  future  or 
contingent  estates. — Notwithstanding  the  duty  may  not  be  pay- 
able on  any  future  or  contingent  estate,  income  or  interest,  until  the 
time  when  the  right  of  possession  or  actual  enjoyment  accrues,  any 
executor,  administrator,  guardian,  or  trustee,  or  person  owning  a 
prior  interest,  when  such  executor,  administrator,  guardian,  or 
trustee,  or  person  has  the  custody  or  control  of  the  property,  may 
agree  upon  or  commute  for  a  present  payment  out  of  the  property 
in  discharge  of  the  said  duty;  and  the  Minister  of  Finance  may 
upon  the  application  of  any  such  person,  commute  the  succession 
duty,  which  would  or  might,  but  for  the  commutation,  become  pay- 
able in  respect  of  such  interest,  for  a  certain  sum  to  be  presently 
paid,  and  for  determining  that  sum  shall  cause  a  present  value  to 
be  set  upon  such  duty,  regard  being  had  to  the  contingencies  affect- 
ing the  liability  to  and  rate  and  amount  of  such  duty  and  interest; 
and  on  the  receipt  of  such  sum  the  Minister  of  Finance  shall  give 
a  certificate  of  discharge  from  such  duty. 

(2)  Provided  that  the  certificate  shall  not  discharge  any  person 
from  any  duty  in  case  of  fraud  or  failure  to  disclose  material  facts. 
1896,  c.  44,  s.  4;  R.  S.  1897,  c.  175,  s.  13: 

(3)  Provided,  however,  that  a  certificate  purporting  to  be  a  dis- 


B.  C.  SUCCESSION,  DUTY  ACT.  133 

charge  of  the  whole  succession  duty  payable  in  respect  of  any  pro- 
perty included  in  the  certificate  shall  exonerate  from  the  duty  a 
bona  fide  purchaser  for  valuable  consideration  without  notice,  not- 
withstanding any  such  fraud  or  failure. 

15.  Interest  on  duty  not  paid  within  two  years. — The  duties 
imposed  by  this  Act,  unless  otherwise  herein  provided  for,  shall  be 
due  and  payable  at  the  death  of  the  deceased,  and  if  the  same  are 
paid  within  two  years  no  interest  shall  be  charged  or  collected 
thereon,  but  if  not  so  paid,  interest  at  the  rate  of  six  per  centum 
per  annum  shall  be  charged  and  collected  from  the  expiry  of  such 
period  of  two  years,  and  such  duties,  together  with  the  interest 
thereon,  shall  be  and  remain  a  lien  upon  the  property  in  respect  to 
which  they  are  payable  until  the  same  are  paid.  1894,  c.  47,  s.  12; 
R.  S.  1897,  c.  175,  s.  14. 

(2)  Minister  of  Finance  may  apply  to  Judge  for  order 
enforcing  payment  of  succession  duty. — A  Judge  of  the  Supreme 
Court  may  at  any  time  after  the  death  of  the  deceased,  upon  the 
application  of  the  Minister  of  Finance,  issue  a  summons  directing 
the  executor,  administrator,  heir  or  devisee  of  the  property  liable 
to  duty,  to  appear  before  a  Judge  of  the  said  Court  on  a  day  cer- 
tain to  be  therein  named,  and  shew  cause  why  the  said  duty  should 
not  be  paid  forthwith,  or  on  a  day  to  be  fixed  by  said  Judge. 
Upon  the  return  of  said  summons,  a  Judge  shall  have  power  to 
order  payment  of  said  duty  forthwith,  or  to  fix  a  day  upon  which 
said  duty  shall  be  paid.  The  procedure  applicable  to  such  an  appli- 
cation, including  the  enforcement  of  any  order  made,  shall  be  the 
procedure  of  the  Court  governing  applications  to,  and  orders  made 
by,  Judges  in  Chambers.     1901,  c.  53,  s.  2. 

16.  Judge  may  make  order  as  to  time  for  payment  of  duty 
and  interest. — A  Judge  of  the  Supreme  Court  may  make  an  order, 
upon  the  application  of  any  person  liable  for  the  payment  of  said 
duty,  extending  the  time  fixed  by  law  for  payment  thereof,  and 
also  the  date  when  interest  shall  be  chargeable,  where  it  appears  to 
such  Judge  that  payment  within  the  time  prescribed  by  this  Act  is 
impossible,  owing  to  some  cause  over  which  the  person  liable  has 
no  control.     1894,  c.  47,  s.  13;  R.  S.  1897,  c.  175,  s.  15. 

17.  Administrators,  etc.,  to  deduct  or  collect  duty. — Any 
person,  administrator,  executor,  or  trustee  having  in  charge  or 
trust  any  estate,  legacy,  or  property  subject  to  the  said  duty  shall 
deduct  the  duty  therefrom  or  collect  the  duty  thereon  upon  the 
appraised  value  thereof  from  the  person  entitled  to  such  property, 
and  he  shall  not  deliver  any  property  subject  to  duty '  to  any 
person  until  he  has  collected  the  duty  thereon.  1894,  c.  47,  s.  14; 
R.  S.  1897,  c.  175,   s.   16. 

18.  Executors'  power  of  sale  to  realise  duty. — Executors, 
administrators  and  trustees  shall  have  power  to  sell  so  much  of 
the  property  of  the  deceased  as  will  enable  them  to  pay  said  duty,  in 
the  same  manner  as  they  may  be  enabled  by  law  so  to  do  for  the 
payment  of  debts  of  the  testator  or  intestate  1894,  c.  47,  s.  15;  R. 
S.  1897,  c.  175,  s.  17. 

19.  Money  coming  into  executors'  hands  for  duty  to  be 
paid  into  Treasury. — Every  sum  of  money  retained  by  an  execu- 
toT,  administrator,  or  trustee,  or  paid  into  his  hands  for  the  duty 
on  any  property,  shall  be  paid  by  him  forthwith  to  the  Registrar  of 
the  Court  in  which  the  affidavit  has  been  filed  and  shall  be  by  him 
accounted  for  to  the  Treasury  of  the  Province,  or  as  the  Minister 
of  Finance  may  otherwise  direct. 


134  B.  C.  SUCCESSION,  DUTY  ACT. 

(2)  Return  showing  amounts  unpaid. — The  Registrars  of  the 
Courts  in  each  judicial  -district  shall,  on  the  thirtieth  day  of  June  in 
each  year,  furnish  to  the  Minister  of  Finance  a  return  of  the 
amounts  unpaid,  giving  the  name  of  each  estate,  the  date  and  the 
amount  of  the  bond,  names  of  sureties  and  the  amount  of  succes- 
sion duty  due  by  each  estate,  in  the  form  in  Schedule  B  hereof. 

20.  Duty  paid  on  property  refunded  by  next  of  kin,  etc., 
to  pay  debts  proved  after  distribution  to  be  repaid. — Where 
any  debts  shall  be  proven  against  the  estate  of  a  deceased  person 
after  the  payment  of  legacies  or  distribution  of  property  from 
which  the  said  duty  has  been  deducted  or  upon  which  it  has  been 
paid,  and  a  refund  is  made  by  the  legatee,  devise,  heir,  or  next  of 
kin,  a  proportion  of  the  duty  so  paid  shall  be  repaid  to  him  by  the 
executor,  administrator  or  trustee,  if  the  said  duty  has  not  been 
paid  to  the  Minister  of  Finance,  or  by  the  Minister  if  it  has  so 
been  paid.     1894,  c.  47,  s.  17;  R.  S.  1897,  c.  175,  s.  19. 

21.  Judge  may  order  persons  to  show  cause  why  duty  has 
not  been  paid. — Practice. — If  it  appears  to  a  Judge  that  any  duty 
accruing  under  this  Act  has  not  been  paid  according  to  law,  he  shall 
make  an  order  directing  the  persons  interested  in  the  property 
liable  to  the  duty  to  appear  before  the  Court  on  a  day  certain,  to 
be  therein  named,  and  show  cause  why  said  duty  should  not  be 
paid.  The  service  «of  such  order,  and  the  time,  manner,  and  proof 
thereof,  and  fees  therefor,  and  the  hearing  and  determining  thereon, 
and  the  inforcement  of  the  judgment  of  the  Court  thereon,  shall  be 
according  to  the  practice  in  or  upon  the  enforcement  of  a  judg- 
ment of  the  Supreme  Court.  1894,  c.  47,  s.  18;  R.  S.  1897,  c.  175, 
8.  20. 

22.  Costs  of  such  proceeding. — The  costs  of  all  such  pro- 
ceedings shall  be  m  the  discretion  of  the  Court  or  Judge,  and  shall 
be  upon  the  Supreme  Court  scale,  unless  and  until  another  tariff 
shall  be  provided.    1894,  c.  47,  s.  19;  R.  S.  1897,  c.  175,  s.  21. 

ADDITIONAL  REMEDIES. 

23.  Recovery    of    succession    duties    by    action. — Any      sum 

payable  under  this  Act  shall  be  recoverable  with  full  costs  of  suit 
as  a  debt  due  to  His  Majesty  from  any  person  liable  therefor  by 
action  in  the  Supreme  Court  of  British  Columbia,  and  it  shall  not  in 
any  case  be  necessary  to  take  the  proceedings  authorised  by  sec- 
tions 7  to  11  of  this  Act.     1900,  c.  35,  s.  2. 

24.  Supreme  Court  may  determine  what  property  liable 
to  duty.— A  Judge  of  the  Supreme  Court  shall  also  have  jurisdic- 
tion to  determine  what  property  is  liable  to  duty  under  this  Act, 
the  amount  thereof  and  the  time  or  times  when  the  same  is  pay- 
able, and  may  himself  or  through  any  reference  exercise  any  of 
the  powers  which  by  the  said  sections  7  to  11  are  conferred  upon 
any  officer  or  person.     1900,  c.  35,  s.  3. 

25.  Action   may   oe   brought  before   time  for   payment   of 

duty.— Subject  to  the  discretion  <of  the  Court  as  to  costs,  an  action 
may  be  brought  for  any  of  the  purposes  in  this  Act  mentioned,  not- 
withstanding the  time  for  the  payment  of  the  duty  has  not  arrived. 
1900,  c.  35,  s.  4. 

26.  Procedure.— In  every  such  action  His  Majesty's  Attorney- 
General  shall  have  the  same  right,  either  before  or  after  the  trial, 
to  require  the  production  of  documents,  to  examine  parties  or  wit- 
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nesses  or  to  take  such  other  proceedings  in  aid  of  the  action  as  a 
plaintiff  has  or  may  take  in  an  ordinary  action.     1900,  c.  35,  s.  5. 

27.  Issues,  trial  of. — Where  for  the  better  determining  any 
question  raised  in  any  such  action  the  Court  deems  it  advisable  to 
order  the  trial  of  an  issue  or  issues,  it  may  give  such  directions  in 
that  behalf  as  it  deems  expedient.     1900,  c.  35,  s.  6. 

28.  References. — In  case  the  Court  shall  think  fit  at  any  time 
to  direct  a  reference,  such  reference  may  be  to  an  officer  of  the 
Court  as  provided  by  the  Supreme  Court  Rules,  or  to  any  other 
person.     1900,  c.  35,  s.  7. 

29.  Appeal. — An  appeal  shall  lie  in  an  action  brought  under 
this  Act  wherever  an  appeal  would  lie  if  the  action  were  between 
subject  and  subject,  and  to  the  like  tribunal.     1900,  c.  35,  s.  8. 

30.  Declaration  by  Court  that  property  transferred  "before 
death,  subject  to  duty. — Where  any  property  which  has,  previous 
to  the  death  of  a  person  whose  estate  is  subject  to  duty,  been  con- 
veyed or  transferred  to  some  other  person  is  declared  liable  to  duty, 
the  Court  may  declare  the  duty  to  be  a  lien  upon  the  property  and 
may  make  such  -declaration,  although  the  amount  of  such  duty  has 
not  been  ascertained,  and  where  any  property  which,  had  it  re- 
mained in  the  hands  of  the  person  to  whom  or  for  whose  benefit  it 
was  conveyed  or  transfered  by  such  deceased  person,  would  have 
been  liable  to  duty,  has  been  conveyed  or  transferred  to  any  pur- 
chaser for  valuable  consideration,  the  Court  may  direct  the  person 
to  whom  or  for  whose  benefit  the  said  property  was  conveyed  or 
transferred  by  such  deceased  person  as  aforsaid  to  pay  the  amount 
of  the  duty  to  which  such  property  would  have  been  subject  as 
aforesaid.     1900,  c.  35,  s.  9. 

31.  Registration  of  caution  that  property  subject  to 
Crown  lien. — In  case  it  is  claimed  that  any  land  or  money  secured 
by  any  mortgage  or  charge  upon  land  is  subject  to  duty,  the  Minis- 
ter of  Finance,  or  the  solicitor  acting  in  his  behalf,  may,  when 
deemed  necessary,  cause  to  be  registered  in  the  proper  registry 
office,  a  caution  stating  that  succession  duty  is  claimed  by  the 
Minister  of  Finance  in  respect  of  the  said  land,  mortgage  or  charge 
on  account  of  the  death  of  the  deceased,  naming  him,  and  any  sub- 
sequent dealing  with  such  land,  mortgage  or  charge  shall  be  subject 
to  the  lien  for  such  duty,  but  nothing  herein  contained  shall  affect 
the  rights  of  the  Crown  to  claim  a  lien  independently  of  the  said 
caution.     1900,  c.  35,  s.  10. 

32.  Application  of  preceding  sections. — The  preceding  sec- 
tions 23  to  31,  both  inclusive,  shall  apply  to  the  estates  of  all  per- 
sons in  respect  of  which  duty  is  claimed,  whether  such  persona 
have  died  before  or  shall  die  after  the  passing  of  this  Act.  1900,  c. 
35,  s.  11 

33.  Remedies  to  be  in  addition  to  those  otherwise  pro- 
vided.— The  remedies  in  sections  23  -to  32,  both  inclusive,  provided, 
shall  be  in  addition  to  those  provided  by  the  other  provisions  of 
this  Act.     1900,  c.  35,   s.  16. 

34.  Lieut -Governor  may  make  rules. — The  Lieutenant-Go- 
vernor in  Council  may  make  regulations  for  carrying  into  effect 
the  pnovisions  of  this  Act.  which  shall  be  published  forthwith  in 
the  British  Columbia  Gazette,  and  such  regulations  shall  be  laid 
before  the  Legislative  Assembly  forthwith,  if  the  Legislature  is  in 
session  at  the  date  of  such  regulations,    and  if    the  Legislature  is 
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not  in  session,  such  regulations  shall  be  laid  before  the  House 
within  the  first  (fourteen  days  of  the  session  next  after  such  regu- 
lations are  made.     1894,  c.  47,  s.  20;  R.  S.  1897,  c.  175,  s.  22 

35.  Repeal  clause. — The  "Succession  Duty  Act,"  being  chapter 
175  of  the  Revised  Statutes  of  1897;  chapter  68  of  the  Statutes  of 
1899;  chapter  35  of  the  Statutes  of  1900,  and  chapter  53  of  the 
Statutes  of  1901,  are  hereby  repealed. 

36.  Commencement. — This  Act  shall  come  into  force  on  the 
1st  day  of  July,  1907. 


SCHEDULE  A. 


Form  1. 

AFFIDAVIT  OF  VALUE  AND  RELATIONSHIP. 

This  affidavit  is  to  be  made  by  the  applicant,  or  one  iof  the 
applicants,  applying  for  letters. 

'     "Succession  Duty  Act"   (British  Columbia.) 

(Section  5.) 

CANADA,  )     In  the 

Province  of  British   Columbia, 
County  of 

In  the  matter  of  the  Estate  .of 
late  of  the  of  ,  in  the 

of  ,  deceased. 

I, 

make  oath  and  say:  — 
That  the  applicant        for  letter  to  the 

estate  of  ,  who  died  on  or  about  the 

day  of  ,  A.  D.  190    ,  domiciled  in 

That  have  caused  application  to  be  made  in  the  office  of 

the  Registrar  of  the  aDove-named  Court  that  letter 
be  granted  to  the  estate  of  the  said  by  the  said  Court 

That  have  made  full,  careful  and  searching  enquiry  for  the 

purpose  of  ascertaining  what  real  and  personal  property  and  effects 
the  said  was  possessed  of,  or  entitled  to,  at  the 

time  of  h  death,  together  with  the  market  value  thereof 

respectively. 

That  have   according  to   the  best  of  knowledge,   infor- 

mation and  belief  set  forth  in  the  Inventory  herewith  exhibited, 
marked  "X",  a  full,  true  and  particular  account  of  all  the  real  and 
personal  estate  <of  the  said  ,  or  of  which  the  said 

was  possessed,  or  to  which  he  was  entitled  at  the 
time  of  h  death  together  with  the  market  value  as  at  the  date  of 
death  of  each  and  every  asset  forming  part  of  the  said  real  and 
personal  estate  and  particularised  in  the  said  Inventory.  The  said 
Inventory  includes  all  real  and  personal  estate  over  which  the  de- 
ceased had  and  exercised  absolute  power  of  appointment.  The 
gross  value  of  the  said  estate  as  at  date  of  deceased's  death  was  $ 

That        have  included    in  said  Inventory    every  security,     debt 
and  sum  of  money  outstanding  due  or  payable  to,  or  standing  to  the 
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credit  of  the  said  deceased  at  the  time  of  h  death,  and  in  esti- 

mating the  value  thereof  have  included  all  the  interest  due,  payable, 
chargeable  and  accruing  due  thereon  up  to  the  death  of  the  said 
deceased. 

That,  save  and  except  what  is  set  forth  in  the  said  Inventory, 
the  said  was  not,  to  the  best  of        knowledge, 

Information  and  belief,  at  the  time  of  h  death  possessed  of,  or 
entitled  to,  any  debt  or  sum  of  money,  or  any  security,  pledge  or 
undertaking  for  the  payment  of  any  money  to  h  on  any  account 
whatsoever,  or  to  any  leasehold  or  other  personal  estate,  gaods, 
chattels,  or  effects  in  possession  or  reversion  absolutely  or  con- 
tingently or  (Otherwise  howsoever. 

That  in  the  said  Inventory  is  included  all  the  property  of  the 
said  situate  outside  of  this  Province,  as  well 

as  the  property  situate  within  the  Province. 

That,  save  and  except  what  is  set  forth  in  the  said  Inventory, 
the  said  was  not,  to  the  best  of  knowledge, 

Information  and  belief,  at  the  time  of  h  death  seised  of,  or  en- 
titled to,  any  real  estate  in  possession,  remainder  and  reversion 
absolutely  or  contingently  or  otherwise  howsoever 

That  to  the  best  of  knowledge,  information  and  belief  the 
said  deceased  did  not  voluntarily  transfer  by  deed,  grant  or  gift 
made  in  contemplation  of  h  death,  or  made,  or  intended  to  take 

effect  in  possession  or  employment  after  h  death,  any  pnoperty 

or  any  interest  therein,  or  income  therefrom  to  any  person  in  trust 
or  otherwise  by  reason  whereof  any  person  is  or  shall  become  bene- 
ficially entitled  in  possession  or  expectancy  in  or  to  the  said  pro- 
perty or  income  thereof. 

That   the   best  of  knowledge,  information     and  belief  the 

said  deceased  did  not  at  any  time  within  twelve  months  previous  to 
the  date  of  h  death  transfer  by  way  of  donatio  mortis  causa,  or 
purporting  to  operate  as  an  immediate  gift  inter  vivos,  whether  by 
way  of  transfer,  delivery,  declaration  of  trust,  or  otherwise,  any 
property  whatsoever. 

That  to  the  best  of  knowledge,  information  and  belief,  the  said 
deceased  did  not  at  any  time  previous  to  the  date  of  h  death) 

transfer  any  property  of  which  property  the  bona  fide  possession 
was  not  assumed  by  the  donee  immediately  upon  the  gift,  and 
thenceforth  retained  to  the  entire  exclusion  of  the  donor  or  any 
benefit  to  h        by  contract  or  otherwise. 

That  to  the  best  of  knowledge,  information  and  belief,  the 
said  deceased  did  not  transfer  or  cause  to  be  transferred,  to  or  vest- 
ed in  h  self  and  any  person  jointly  any  property  to  which 
was  absolutely  entitled  by  purchase  or  investment,  or  in  any  other 
manner  whatsoever,  so  that  the  beneficial  interest  therein  or  in 
some  part  thereof  passed  or  accrued  by  survivorship  on  h  death 
to  such  other  person. 

That  to  the  best  of  knowledge,  information  and  belief,  the 
said  deceased  was  not  at  the  time  of  h  death  a  party  to  any- 
past  or  future  settlement,  including  any  trust,  whether  expressed  in 
writing  or  otherwise,  whether  made  for  valuable  consideration  or 
not,  as  between  the  settlor  and  any  other  person,  and  not  taking 
effect  as  a  will  whereby  an  interest  in  such  property  or  the  pro- 
ceeds of  the  sale  thereof  for  life,  or  any  other  period  determinable 
by  reference  to  death,  was  reserved  expressly  or  by  implication  to 
the  deceased,  or  whereby  the  deceased  reserved  to  h  s-alf 
the  right  by  the  exercise  of  any  power  to  restore  to  h  self,  or  to 
reclaim  the  absolute  interest  in  such   property  or  the  proceeds  of 
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the  sale  thereof  or  otherwise  re-settle  the  same  or  any  part  thereof. 

That  to  the  best  of  knowledge,  information  and  belief,  no 
annuity  or  other  interest  had  been  purchased  or  provided  by  the 
said  deceased,  either  by  h  self  alone  or  in  concert  or  by  arrange- 
ment with  any  other  person. 

That  have  in  the  Inventories  respectively  marked  "X"  and 
"Y,"  hereto  annexed,  set  forth  the  assets,  debts  and  liabilities  of 
the  deceased  and  the  names  of  the  several  persons  to  whom  the 
property  of  the  said  deceased  will  pass,  the  degree  of  relationship, 
if  any,  in  which  they  stand  to  the  deceased,  their  addresses  so  far 
as  can  ascertain  them,  and  the  nature  and  value  of  the  property 
passing  to  each  of  these  persons  respectively. 

Sworn  before  me  at  ^ 

in  the  of  y 

this  day  of  ,  190  1 

A  Commissioner,  etc. 


Inventory  X. 


In  the 
'Succession  Duty  Act"  (British  Columbia.) 


In  the  matter  of 


of 


deceased,  late  of  the 
in  the  County'  of 


Give  full  value  of  property, 

setting  out  incumbrances        REAL  ESTATE. 

(if  any)  in  detail  separately. 


Principal. 

Interest. 

Total. 


Moneys  secured  by  Mortgage. 


Principal.     Interest. 


Total. 


Securities  for  Money,  including  Life  Insurance 
and  Cash. 


Principal. 

Interest. 

Total. 
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Book  Debts  and  Promissory  Notes,  etc.  Principal.     Interest.  Total 


Bank  and  other  Stock9. 


Principal. 


Interest. 


Total. 


Principal. 

Interest. 

Total. 

Household  Goods  and  Furniture 

Farming  Implements,  etc 

Stock  in  Trade 

Horses 

Horned  Cattle 

Sheep  and  Swine 

Book  Debts  and  Promissory  Notes 

I 

Moneys  secured  by  Life  Insurance.. 

Bank  Stock  and  other  Stocks 

Securities  for  Money 

Cash  on  hand 

Cash  in  Bank       

Farm  Produce  of  all  kinds 

Other  Personal  Property  not  before  mentioned  (if 

any)   

Real  Estate.. 

Debts  and  Liabilities. 

This  is  Inventory  "X"  referred  to  in  the  affidavit  of  Value  and 
Relationship  of 

Sworn  to  at  on  the  day  of  ,  A.D.  190    . 


A  Commissioner,  eto* 
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In  the 


"Succession  Duty  Act"  (British  Columbia.) 
In  the  matter  of  the  estate  of  deceased,  late  of  the 

of  in  the  Couny  of 


Name. 


Relationship 


Address. 


Property 
Passing 


Value. 


This   is   Inventory  "Y"  referred   to  in  the  affidavit  of  Value  of 
Relationship  of 

Sworn  to  at  on  the  day  of  ,  A.D.  190 

A  Commissioner,  etc. 


Form  2. 

NOTICE  OF  APPLICATION  FOR  LETTERS. 

"Succession  Duty  Act"  (British  Columbia.) 

(Section  5.) 

In  the 

In  the  matter  of  the  estate  of  deceased. 

Strike  out  the  irrelevant  words.— Notice  is  hereby  given 
that  application  for  letters  probate,  of  administration,  administra- 
tion with  the  will  annexed,  has  been  received  as  herein  set  forth:— 

Name  of  deceased. 

Date  of  death. 

Domicile  at  death. 

Name  or  names  of  applicant  or  applicants. 

Name  of  applicant's  solicitor. 

Value  of  assets  in  British  Columbia. 

Value  of  assets,  if  any,  elsewhere  than  in  British  Columbia. 

Dated  at  ,  this  day  of  ,  190 


The  Hon.  the  Minister  of  Finance 


Registrar, 


of  the  Province  of  British  Columbia,  Victoria,  B.  C. 
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Form  3. 
BOND  BY  APPLICANTS  FOR  LETTERS. 
"Succession  Duty  Act"  (British  Columbia). 
(Section  5.) 
In  the 

In  the  matter  of  the  estate  of  deceased. 

Know  all  men  by  these  presents  that  we  ,  of 

the  of  ,  in  the  County 

of  ,  of  the  in  the  County  of  ,  of 

the  of  in  the  County  of  ,  are 

severally  bound  unto  His  Majesty  the  King  in  the  respective  sums 
following:   the  said  in  the  sum  of  $        ,  the  said  in 

the  sum  of  $        ,  and  the  said  in  the  sum  of  $  ,  to  be  paid 

to  the  Minister  of  Finance  of  the  Province  of  British  Columbia  for 
the  time  being,  for  which  payment  well  and  truly  to  be  made  each 
of  us  respectively  binds  himself,  his  heirs,  executors  and  adminis- 
trators firmly  by  these  presents. 

Sealed  with  our  seals. 

Dated  the  day  of  ,  in  the  year  of  our  Lord  A.D.  190 

The  condition  of  this  obligation  is  such  that  if  the  above  named 
the  of  all  the  property  of 

late  of  the  of  ,in  the  County 

of  deceased,  who  died  on  or  about  the  day  of 

A.D.  190  ,  do  well  and  truly  pay,  or  cause  to  be  paid,  to  the 
Minister  of  Finance  of  the  Province  of  British  Columbia  for  the 
time  being,  representing  His  Majesty  the  King  in  that  behalf,  any 
and  all  duty  to  which  the  property,  estate  and  effects  of  the 
said  coming  into  the  hands  of  the  said  may 

be  found  liable  under  the  provisions  of.  the  "Succession  Duty  Act," 
within  two  years  from  the  date  of  the  death  of  the  said  ,  or 

such  further  time  as  may  be  given  for  payment  thereof  under  the 
provisions  of  said  Act,  or  such  further  time  as  he  may  be  entitled 
to  otherwise  by  law  for  payment  thereof,  then  this  obligation  shall 
be  void  and  of  no  effect,  otherwise  the  same  to  remain  in  full  force 
and  virtue. 

Signed,  sealed  and  delivered  in 
the  presence  of 


i  Affidavit  of  Justification. 

County  of 

To  Wit: 

I,  ,  one  of    the  sureties  in  the  annexed    bond 

named,  make  oath  and  say  as  follows:  — 

(1).  I  am  seised  and  possessed,  to  my  own  use,  of  property  in 
the  Province  of  British  Columbia  of  the  actual  value  of  dol- 

lars, over  and  above  all  charges  upon  and  incumbrances  affecting 
the  same. 

(2).  I  am  worth  the  sum  of  dollars,  over  and  above  my 

just  debts,  and  any  sum  for  which  I  am  liable  as  surety  or  other- 
wise, except  upon  the  said  bond. 

(3)  My  post  office  address  is  as  follows:  — 

Sworn  before  me  at  | 

in  the  County  of  ,  this    v 

day  of  ,190      .    \ 


A  Commissioner,  etc. 
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Affidavit  of  Justification. 

County  of  ,     j 

To  Wit:  \ 

I,  ,  one  of    the  sureties    in  the  annexed    bond 

named,  make  oath  and  say  as  follows:  — 

(1).  I  am  seised  and  possessed,  to  my  own  use,  of  property  in 
the  Province  of  British  Columbia  of  the  actual  value  of 
dollars,  over  and  above  all  charges  upon  and  incumbrances  affecting 
the  same. 

(2).  I  am  worth  the  sum  of  dollars,  over  and  above  my 

just  debts,  and  any  sum  for  which  I  am  liable  as  surety  or  other- 
wise, except  upon  the  said  bond. 

(3).  My  post  office  address  is  as  follows:— 

Sworn  before  me  at  , 

in  the  County  of  ,  this 

day  of  ,  190    . 


ows;- 

} 


A  Commissioner,  etc. 


County  of 
To  Wit: 


Affidavit  of  Execution. 

'} 


I,  ,  in  the  County  of  ,  make  oath 

and  say  as  follows: — 

(1).  I  am  the  person  whose  name  is  subscribed  to  the  annexed 
Bond  as  the  attesting  witness  to  the  execution  thereof,  and  the  sig- 
nature set  and  subscribed  thereto,  as  such  attesting 
witness,  is  of  my  proper  handwriting,  and  my  name  and  addition 
are  correctly  above  set  forth. 

(2).  I  was  present  and  did  see  the  said  Bond  duly  signed  and 
executed  by  ,  therein  named. 

(3).  I  am  well  acquainted  with  the  said 

Sworn  before  me  at 
in  the  County  of  ,  this 

day  of  190    . 


A  Commissioner,  etc. 


Form  4. 
(as  amended  by  8,  Edw.  VII,  c.  46,  s.  9.) 
DIRECTION  TO  SHERIFF  TO  MAKE  VALUATION. 
"Succession  Duty  Act"    (British    Columbia.) 
(Section  7.) 
In  the 
In  the  matter  of  the  estate  of  ,  deceased. 

To  the  Sheriff  of  the  County  of 

I  hereby  direct  that  you  do  make  a  valuation  and  appraisement 
of  all  property  of  the  deceased  und  report  to  me  the  result  of  such 
valuation  and  appraisement  forthwith  after  making  the  same. 
Dated  at  Victoria,  this  day  of  A.  D-  190    . 

Registrar. 
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Form  5. 

NOTICE  BY  SHERIFF. 

"Succession  Duty  Act"    (British   Columbia.) 

(Section  8.) 
In  the 

In  the  matter  of  the  estate  of  ,  deceased. 

To 

Take  notice  that  by  an  order  made  by  the  Registrar  of  the 
on  the  -day  of  ,  19        ,  1  have  been  directed 

to  make  a  valuation  and  appraisement  of  the  property  which  the 
said  died  seised  or  possessed  of  or  entitled 

to,  and  further  take  notice  that  pursuant  to  the  said  order,  I  will 
on  the  day  of  at  of  the 

clock,  in  the  noon,  at  ,  proceed  to  make 

such  valuation  and  appraisement,  of  which  all  parties  are  required 
to  take  notice  and  govern  themselves  accordingly. 

Dated  at  ,  this  day  of  A.  D.  190 


•Slwriff  of  the  of 

Form  6. 
REPORT  OF  SHERIFF. 
"Succession  Duty  Act''    (British  Columbia.) 

{Section  8.) 
In  the 

In  the  matter  of  the  estate  of  ,  deceased. 

To  the  Registrar  of  said  Court: 

Pursuant  to  an  order  made  in  this  matter  and  dated  the 
day  of  A.  D.  19  ,  directing  me  to  make  a 

valuation  and  appraisement  of  the  property  which  the  above-named 
deceased  died  possessed  or  seised  of,  or  entitled  to,  having  duly 
notified  all  parties  (or  as  t\e  case  may  oe)  entitled  thereto,  I  pro- 
ceeded in  the  presence  of  to  make  an 
appraisement  an-d  valuation  of  said  property  at  its  fair  market 
value,  and  do  value  and  appraise  the  same  at  the  sum  of  $  , 
as  appears  from  the  schedule  hereto  annexed. 

Dated  at  ,  this  day  of  A.  D.  190 


Sheriff  of  the  of 


Form  7. 
CERTIFICATE  OF  DISCHARGE. 
"Succession  Duty  Act"   (British  Columbia.) 

(Section  Ut.) 
In  the  matter  of  the  estate  of  ,  late  of 

in  the  County  of  ,  deceased. 

This  is  to  certify  that  the  full  amount  of  Succession  Duty  pay- 
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able  on  the  estate  of  the  above-named  deceased,  as  set  out  in  the 
affidavits  and  papers  filed  in  my  office,  has  been  paid,  and  the  pro- 
perty therein  set  forth  is  therefore  discharged  from  any  further 
claim  to  Succession  Duty. 

This  certificate  is  given  under  the  terms  and  subject  to  the 
conditions  of  section  14  of  the  "Succession  Duty  Act." 

Dated  at  Victoria,   this  day  of  190 


Minister  of  Finance. 


Form  8. 
(as  amended  by  8,  Edw.  VII,  c.  46,  s.  10. 
CONSENT  TO  ISSUE  OF  LETTERS  WHERE  ESTATE  IS 
LIABLE  TO   SUCCESSION  DUTY. 

"Succession  Duty  Act"  (British  Columbia.) 

To  the  Registrar  of  the  Court  of 

In  the  matter  of  the  estate  of  ,  deceased. 

Sir, — Having  perused  the  affidavit  of  value  and  relationship 
filed  in  this  matter,  and  being  of  the  opinion,  upon  the  facts  there- 
in deposed  to,  that  the  property  of  the  deceased  is  liable  to 
Succession  Duty,   I  hereby  consent  to  letters       .  being 

issued,  and  herewith  enclose    statement    of   amount    of    succession 
Duty  due. 

Yours  truly, 


190    . 


Minister  of  Finance. 


SCHEDULE   B. 
Succession  Duty  Act." 

(Section  19.) 

Return  of  amounts  unpaid    for  Succession    Duty,     for    which 
bonds  are  held  as  security  by  the  Registrar  of  the  Court  at 


Name  of 
Estate. 

Date  of 
Bond. 

Names  of 
Sureties 

Amount  ol 
Bond. 

Amount  rue  for 
Succession 
Duty. 

' 

Dated  at 


this 


day  of 


19 


The  Eon.  the  Minister  of  Finance, 

Victoria,  B.  C. 


Registrar. 
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Age. 

• 

Expectation 
Years. 

Age. 

Expectation 
Years. 

Age. 

Expectation 
Years. 

! 
Age. 

Expectation 
Years. 

0 

57.64 

25 

38.44 

50 

20.51 

75 

6.56 

1 

56.64 

26 

37.65 

51 

19.84 

76 

6.17 

2 

55.64 

27 

36.93 

52 

19.17 

77 

5.85 

3 

55.09 

28 

36.18 

53 

18.50 

78 

5.48 

4 

5483 

29 

35.47 

54 

17.81 

79 

5.22 

5 

53.83 

30 

34.75 

55 

17.14 

80 

4.93 

6 

53  08 

31 

34.04 

56 

16.53 

81 

4.61 

7 

52.67 

32 

33.30 

57 

15.90 

82 

4.36 

8 

55.17 

33 

32.59 

58 

15.26 

83 

4.04 

9 

5080 

34 

31.86 

59 

14.64 

84 

3  84 

10 

49.89 

35 

31.15 

60- 

13.99 

85 

4.58 

11 

49.38 

36 

30.41 

61 

13.42 

86 

3  44 

12 

48.38 

37 

29.69 

62 

12.83 

87 

3.26 

13 

47  50 

38 

28.97 

63 

1226 

88 

3.05 

14 

46.60 

39 

28.27 

64 

11.72 

89 

2.94 

15 

45.90 

40 

27.57 

65 

11.17 

90 

2.68 

16 

45.14 

41 

26.85 

66 

10.65 

91 

2.46 

17 

44.23 

42 

26.14 

67 

10.12 

92 

2.25 

18 

43.39 

43 

25.42 

68 

961 

93 

2.34 

19 

42.64 

44 

24.69 

69 

9  13 

94 

2.90 

20 

41.98 

45 

23.98 

70 

8.68 

95 

1.90 

2L 

41.23 

46 

24.27 

71 

8.16 

96 

1.06 

22 

40.51 

47 

22.57 

72 

7.65 

97 

1.00 

23 

39.84 

48 

21.89 

73 

'      7.24 

98 

0.50 

24 

1     39.15 

49 

21.20 

1     74 

6.83 

BRITISH  COLUMBIA  PROBATE  DUTY  ACT 
7  Edw.  VII,  chap.  31 


AN  ACT  TO  RATIFY  AN  ORDER  IN  COUNCIL  REGARDING 
PROBATE  DUTY. 

[27th  March,  1907.] 
Preamble. — Whereas,  by  an  Order  in  Council  approved  the  4th 
day  of  May,  1906,  it  is  provided  as  follows:  — 

"On  every  probate  and  letters  of  administration  a  charge  of 
one  per  cent,  shall  hereafter  be  collected  on  the  value  of  an  estate 
to  father,  mother,  husband,  brother  or  sister  of  deceased;  and  in 
case  of  all  other  legatees,  or  next  of  kin,  except  wife  or  children, 
five  per  cent,  on  the  value  of  the  estate  shall  be  charged.  No 
charge  shall  be  made  on  the  value  of  the  estate  to  wife  or  children. 
The  costs  of  any  action  or  proceeding  in  probate  shall  be  the  same 
as  in  other  cases,  and  shall  be  regulated  by  this  schedule:" 
And  whereas  it  is  advisable  to  ratify  said  Order  in  Council: 
Therefore,  His  Majesty,  by  and  with  the  advice  and  consent  of 

10 
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the    Legislative   Assembly  of   the    Province   of    British    Columbia, 
enacts  as  follows:  — 

1.  Short  title. — This  Act  may  be  cited  as  the  "Probate  Duty 
Act,  1907." 

2.  Ratification. — The  above  mentioned  Order  in  Council  is 
hereby  ratified  and  confirmed,  and  such  ratification  and  confirma- 
tion shall  relate  back  to  the  date  of  the  passing  of  said  Order  in 
Council. 


NEW  BRUNSWICK 

NEW  BRUNSWICK  SUCCESSION  DUTY  ACT 
R.S.N.B.,   1903,  chap.  17. 

RESPECTING  SUCCESSION  DUTIES  IN  CERTAIN  CASES. 

1  Short  title. — This  Chapter  may  be  cited  as  "The  Succession 
Duty  Act."    59  V.,  c.  42,  s.  1. 

2. — (1)  "Property." — The  word  "property"  in  this  Chapter  in- 
cludes real  and  personal  property  of  every  description,  and  every 
estate  or  interest  therein  capable  of  being  devised  or  bequeathed 
by  will  or  of  passing  on  the  death  of  the  owner  to  his  heirs  or  per- 
sonal representatives.     9  V.,  c.  42,  s.  2. 

(2)  Life  insurance  money  to  be  deemed  property  within 
the  meaning  of  this  section. — Where  the  deceased  had  insurance 
upon  his  life,  whether  the  insurance  moneys  are  received  by,  or 
are  payable  to,  the  personal  representatives  of  the  deceased,  or  by 
or  to  any  other  person,  such  moneys  shall  be  deemed  property 
within  the  meaning  of  this  section,  and  part  of  the  estate  for  the 
purposes  of  this  Chapter,  and  shall  be  liable  to  duty  hereunder  in 
all  respects  as  if  the  beneficiary  or  person  entitled  to  such  insur- 
ance had  received  the  same  by  will  or  intestacy  of  the  deceased.  2 
Edw.  VII.,  c.  31,  8.  2,  am. 

3.  "Sheriff."  "Registrar."  "Transfer,"  or  "Transferred,"  to 
mean  and  include  any  disposal  of  property  or  interest 
therein  in  trust,  etc.  Shares  of  company.  Transfer  since 
April  7th,  1892.  Presumption. — The  word  "sheriff"  shall 
include  "Coroner,"  and  the  word  "Registrar"  shall  mean  "Re- 
gistrar of  Probate."  The  word  "transfer  or  transferred'*  in 
The  Succession  Duty  Act,  1892,  in  The  Succession  Duty  Act, 
1806,  and  in  any  amending  Act  to  said  Acts,  and  in  this  Chapter, 
shall,  without  limitation  or  restriction  in  its  meaning  by  reason  of 
this  section,  be  held  to  mean  and  include  any  disposal  of  property 
or  interest  therein  by  a  transferor  in  trust,  or  any  making  over  or 
vesting  of  the  same  in  any  incorporated  company,  or  any  gift,  con- 
veyance or  distribution  of  shares  of  an  incorporated  company  in 
the  life-time  of  the  owner;  and  any  property  or  interest  in  any 
property  transferred  in  the  lifetime  of  the  deceased  since  the 
seventh  day  of  April,  1892,  voluntarily  or  without  adequate  con- 
sideration, shall  be  deemed  prima  facie  to  have  been  made  with  in- 
tent to  evade  the  payment  of  duties  under  The  Succession  Duty  Act, 
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1892,  The  Succession  Duty  Act  1896,  and  under  this  Chapter.  59  V„ 
c.  42,  s.  3,  am. 

4.  To  what  property  Chapter  shall  not  apply. — This  Chap- 
ter shall  not  apply:  — 

(1)  To  any  estate  the  value  of  which,  after  payment  of  all 
debts  and  expenses  of  administration,  does  not  exceed  $5,000;  nor 

(2)  To  property  given,  devised  or  bequeathed  for  religious, 
charitable  or  educational  purposes;  nor 

(3)  To  property  passing  under  a  will,  intestacy  or  otherwise,  to  or 
for  the  use  of  the  father,  mother,  husband,  wife,  child,  grandchild, 
daughter-in-law  or  son-in-law  of  the  deceased,  where  the  aggregate 
value  of  the  property  of  the  deceased  does  not  exceed  $50,000  in 
value.     59  V.,  c.  42,  s.  4;  60  V.,  c,  36,  s.  1. 

5. — (1)  Property  liable  to  succession  duty. — Save  as  afore- 
said, all  property,  whether  situate  in  this  Province  or  elsewhere, 
other  than  property  being  in  the  United  Kingdom  of  Geat  Britain 
and  Ireland  and  subject  to  duty,  whether  the  deceased  person  own- 
ing or  entitled  thereto  had  a  fixed  place  of  abode  in  or  without  this 
Province  at  the  time  of  his  death,  passing  either  by  will  or  intestacy, 
or  any  interest  therein  or  income  therefrom,  which  shall  be  volun- 
tarily transferred  in  contemplation  of  the  death  of  the  grantor  or 
bargainor,  or  be  transferred  by  any  transfer  made  or  intended  to 
take  effect  in  possession  or  enjoyment  after  his  death,  to  any  per- 
son in  trust  or  otherwise,  or  by  reason  whereof  any  person  shall 
become  beneficially  entitled,  in  possession  or  expectancy,  to  any 
property,  or  the  income  thereof,  which  shall  have  been  or  shall  be 
voluntarily  transferred,  or  transferred  without  adequate  considera- 
tion, for  the  purpose  of  evading  the  payment  of  succession  duty  to 
the  Crown,  or  by  any  transfer,  the  effect  of  which  shall  have  been, 
or  shall  be,  to  enable  the  transferee  to  escape  payment  of  duty  to 
the  Crown,  shall  be  subject  to  a  succession  duty,  to  be  paid  for  the 
use  of  the  Province  over  and  above  the  fees  provided  by  the  Chap- 
ter of  these  Consolidated  Statutes  relating  to  Probate  Courts,  or 
any  Acts  in  amendment  thereof,  as  follows  (56  V.,  c.  42,  s.  5  am) : 

(a)  Duty  where  property  exceeds  $50,000  in  value  and 
passes  to  certain  persons. — Where  the  aggregate  value  of  the 
property  of  the  deceased  exceeds  $50,000,  and  passes  in  manner 
aforesaid,  either  in  whole  or  in  part,  to'  or  for  the  benefit  of  the 
father,  mother,  husband,  wife,  child,  brother,  sister,  daughter-in- 
law,  or  son-in-law  of  the  deceased,  the  same,  or  so  much  thereof  as 
so  passes  (as  the  case  may  be)  shall  be  subject  to  a  duty  of  $1.25 
for  every  $100  of  the  value  up  to  the  $50,000,  and  $2.50  for  every 
$100  of  the  value  in  excess  of  $50,000.     59  V.,  c.  42,  s.  5  (1). 

(b)  Duty   where     property    exceeds    $200,000    in   value. — 

Where  the  aggregate  value  of  the  property  exceeds  $200,000,  the 
whole  property  shall  be  subject  to  a  duty  of  $5.00  for  every  $100  of 
the  value.     59  V.,  c.  42,  s.  5  (2). 

(c)  Duty  where  property  exceeds  $10,000  in  value,  and 
passes  to  certain  persons. — Where  the  value  of  the  property  ex- 
ceeds $10,000,  so  much  thereof  as  passes  to  or  for  the  benefit  of  the 
grandfather  or  grandmother,  or  any  other  lineal  ancestor  of  the 
deceased,  except  the  father  or  mother,  or  to  any  descendant  of  a 
brother  or  sister,  or  to  a  brother  or  sister  of  the  father  or  mother 
of  the  deceased,  or  to  any  descendant  of  such  last  mentioned 
brother  or  sister,  or  to  a  grandchild  or  other  descendant  of  the  de- 
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ceased,  except  ia  ison  or  /daughter,  shall  be  subject  to  a  duty  o* 
$5.00  for  every  $100  of  the  value:    I  Edw.  VII.,  c.  25,  s.  1. 

(d)  Duty  where  property  exceeds  $5,000  in  value,  and 
passes  to  certain  persons. — Where  the  value  ot  the  property  of 
the  deceased  exceeds  $5,000,  and  any  part  thereof  passes  to  or  for 
the  benefit  of  any  person  in  any  other  degree  of  collateral  con- 
sanguinity to  the  deceased  than  is  above  described  or  to  or  for  the 
benefit  of  any  stranger  in  blood  to  the  deceased,  save  as  herein- 
before provided  for,  such  part  shall  be  subject  to  a  duty  of  ten  per 
cent  on  the  value    59  V.,  c  42,  s.  5  (4). 

(e)  Exemption  where  property  passing  to  any  one  person 
does  not  exceed  $200  in  value. — Provided  that  where  the  whole 
value  of  any  property  devised,  bequeathed  or  passing  to  any  one 
person  under  a  will  or  intestacy  does  not  exceed  $200,  the  same 
shall  be  exempt  from  the  payment  of  duty  imposed  by  this  section, 
59  V.,  c.  42,  s.  5  (5). 

(f)  Duty  doubled  where  beneficiary  resides  abroad. — 
Where  the  property  of  a  deceased  person  liable  to  succession  duty 
under  this  Chapter,  or  any  part  thereof,  or  any  legacy,  charge  or 
annuity  payable  out  of  the  same,  goes  to  any  person  residing  out 
of  the  Province,  the  duty  payable  on  the  amount  or  portion  going 
to  such  person  shall  be  double  the  amounts  hereinbefore  specified. 
59  V.,  c.  42,  s.  5  (6). 

(2)  Exception  where  property  abroad  owned  by  a  person 
not  domiciled  in  Province.  Exception. — The  provisions  of  this 
section  are  not  intended  to  apply,  and  shall  not  apply  to  property 
outside  this  province,  owned  at  the  time  of  his  death  by  a  person  not 
then  domiciled  within  the  Province,  except  so  much  thereof  as  may 
be  devised  or  transferred  to  a  person  or  persons  residing  within  the 
Province.    60  V.,  c.  36,  s.  2,  am. 

6.  Executor,  etc.,  to  file  inventory  and  list  of  beneficiaries 
with  their  degree  of  relationship  to  deceased. — An  executor  or 
administrator  obtaining  letters  testamentary,  or  letters  of  adminis- 
tration, or  ancillary  letters  to  the  estate  of  a  deceased  person  shall 
within  thirty  days  after  the  issue  of  such  letters  to  him,  make  and 
file  with  the  Registrar  of  Probate  a  full,  true  and  correct  statement 
under  oath  showing: 

(a)  A  full  itemized  inventory  of  all  the  property  of  the  deceased 
person,  and  the  market  value  thereof; 

(b)  Bond  for  payment  of  duty. — Default  in  filing  inven- 
tory or  bond. — The  several  persons  to  whom  the  same  passes 
under  the  will  or  intestacy  and  the  degree  of  relationship,  if  any, 
In  which  they  stand  to  the  deceased;  and  the  executor  or  adminis- 
trator shall,  as  soon  after  the  issue  of  letters  testamentary  or  of  ad- 
ministration as  the  inventory  has  been  filed,  deliver  to  the  Regis- 
trar a  bond  in  a  penal  sum  equal  to  ten  per  centum  of  the  sworn 
value  of  the  property  of  the  deceased  person  liable  to  succession 
duty,  executed  by  himself  and  two  sureties,  to  be  approved  by  the 
Registrar,  conditioned  for  the  due  payment  to  His  Majesty  of  any 
duty  to  which  the  property  coming  to  the  hands  of  such  executor 
or  administrator  of  the  deceased  may  be  found  liable.  In  case  the 
executor  or  administrator,  or  either  of  them,  shall  neglect  or  refuse 
to  furnish,  procure  and  file  such  inventory  within  the  required  time, 
or  give  the  required  bond,  the  letters  granted  to  such  executor  or 
administrator  may  be  cancelled  by  the  Judge  of  Probate,  and  new 
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letters  may  issue  to  other  parties  who  may  be  entitled  thereto.  59 
V.,  c  42,  s.  6,  am. 

7.  Appraisement  by  Sheriff  at  instance  of  Receiver-Gene- 
ral.— In  case  the  Receiver-General  of  the  Province  is  not  satisfied 
with  the  value  so  sworn  to,  the  Registrar  of  Probate  of  the  county 
in  which  any  property  subject  to  the  payment  of  the  said  duty  is 
situate,  shall,  at  the  instance  of  the  Receiver-General,  his  solicitor 
or  agent,  direct  in  writing  that  the  Sheriff,  or  a  coroner  of  the 
county,  shall  make  a  valuation  and  appraise  the  said  property.  59 
V.,  c.  42,  s.  7. 

8.  Proceedings  on  appraisement  by  Sheriff. — Report. — 
Remuneration  to  Sheriff.— In  such  case  the  Sheriff  shall  forth- 
with give  due  and  sufficient  written  notice  to  the  executors  and 
administrators,  and  to  such  other  persons  as  the  Registrar  may  by 
order  direct,  of  the  time  and  place  at  which  he  will  appraise  such 
property;  and  he  shall  appraise  the  same  accordingly  at  its  fair 
market  value,  and  make  a  report  thereof  in  writing  to  the  Registrar, 
together  with  such  other  facts  in  relation  thereto  as  the  Registrar 
may  by  order  require,  and  such  report  shall  be  filed  in  the  office  of 
the  Registrar.  The  bheriff  shall  be  entitled  to  receive  the  sum  of 
$5  per  diem  for  services  performed  under  this  Chapter,  and  his 
actual  and  necessary  travelling  expenses-  and  the  same  shall  be  paid 
to  'him  by  the  Receiver-General  of  the  Province.     59  V.,  c.  42,  s.  8. 

9.  Assessment  by  Registrar  of  value  of  property,  and  duty 
thereon. — Notice. — Certain  values  to  be  fixed  by  actuary. — 
Certificate  uy  actuary. — Tire  Registrar  shall,  upon  receiving 
the '  inventory  required  by  section  6  of  this  Chapter,  or  the 
report  of  the  Sheriff,  if  a  report  shall  be  made  by  him,  assess 
and  fix  the  then  cash  value  of  all  estates,  interests,  annuities 
and  life  estates,  or  terms  of  years  growing  out  of  suchs  estates, 
and  the  duty  to  which  the  same  is  liable,  and  shall  immediately 
give  notice  theeof  by  registered  letter  to  all  parties  known 
to  be  interested  therein;  and  the  value  of  every  future  or 
contingent  or  limited  estate,  income  or  interest,  shall,  for  the  pur- 
poses of  this  Chapter,  be  determined  by  the  rule,  method,  and 
standards  of  mortality  and  of  value  to  be  fixed  by  the  actuary 
named  by  the  Receiver-General;  and  the  actuary  shall,  on  the 
application  of  any  Registrar,  determine  the  value  of  such  future  or 
contingent  or  limted  estate,  income  or  interest,  upon  the  facts  con- 
tained in  such  report,  and  certify  the  same  to  the  Registrar,  and 
his  certificate  shall  be  conclusive  as  to  the  matters  dealt  with 
therein.     59  V.,  c.  42,  s.  9. 

10.  Appeal  to  Judge  of  Probate  from  appraisement  or 
assessment. — Jurisdiction  of  Judge  of  Probate. — When  deci- 
sion to  be  final. — Appeal  to  Supreme  Court. — Any  person  dis- 
satisfied with  the  appraisement  or  assessment,  may  appeal  there- 
from to  the  Judge  of  Probate  of  the  county  within  thirty  days 
after  the  making  and  filing  of  such  assessment,  on  giving  security 
approved  by  the  Judge  of  Probate,  to  pay  all  costs,  together  with 
whatever  duty  shall  be  fixed  by  said  Court;  and  upon  such  appeal 
the  Judge  of  said  Court  shall  have  jurisdiction  to  determine  all 
questions  of  valuation  and  of  the  liability  of  the  appraised  estate, 
or  any  part  thereof,  for  such  duty,  and  the  decision  of  the  Judge 
of  Pobate  shall  be  final,  unless  the  property  in  respect  of  which 
such  appeal  is  taken  shall  exceed  in  value  the  sum  of  $10,000,  when 
a  further  appeal  shall  lie  from  the  decision  cf  the  Judge  to  the 
Supreme  Court,  whose  decision  shall  be  final.    59  V.,  c.  42,  s.  10. 
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11.  When  bequest  to  executor,  or  trustee  in  lieu  of  com- 
mission, liable  for  duty. — Where  a  bequest  or  •devise  of  property, 
which  otherwise  would  be  liable  to  the  payment  of  duty  under  this 
Chapter,  is  made  to  an  executor  or  trustee  in  lieu  of  commission  ot 
allowance,  and  said  bequest  or  devise  exceeds  what  would  be  a 
reasonable  compensation  for  the  services  of  the  executor  or  trustee, 
such  excess  shall  be  liable  to  said  duty,  and  the  Judge  of  the  Pro- 
bate Court  having  jurisdiction  in  the  case  shall  fix  such  compensa- 
tion.    59  V.,  c.  42,  s.  11. 

12. — (1)  When  duty  payable  ou  future  estates  or  in- 
terests.— Valuation  of  property. — In  all  cases  where  there  has 
been  a  devise,  descent  or  bequest  of  property  liable  to  succession 
duty,  to  take  effect  in  possession,  or  come  into  actual  enjoyment 
after  the  expiration  of  one  or  more  life  estates,  or  a  period  of  years, 
the  duty  on  such  future  estate  or  interest  shall  not  be  payable,  nor 
interest  begin  to  run  thereon,  until  the  person  or  persons  liable  for 
the  same  shall  come  into  actual  possession  of  such  estate  or  in- 
terest, by  the  determination  of  the  estate  ot  estates  for  life  or 
years,  and  the  duty  shall  be  assessed  upon  the  value  of  the  estate 
or  interest  at  the  time  tne  right  of  possession  accrues  as  aforesaid. 
59  V.,  c.  42,  s.  12  (1). 

(2)  Proviso.  Judge  of  Probate  to  make  a  decree  showing 
amount  of  duty,  etc. — Valuation  of  property  in  fixing  duty. — ■ 
Provided,  however,  that  in  all  cases  under  this  section,  it  shall  be 
the  duty  of  the  Judge  of  Probate  having  jurisdiction  in  the  case,  to 
make  a  decree  showing  the  amount  of  such  duty,  and  the  property 
liable  thereto,  setting  the  same  out,  as  far  as  possible,  with  suffi-i 
cient  detail  as  to  enable  it  to  be  identified,  giving  the  name  of  the 
person  or  persons  to  whom  it  is  devsed  or  bequeathed,  or  descends, 
together  with  the  name  or  names  of  the  person  ot  persons  having 
the  life  estate,  or  estate  for  years,  or  other  intermediate  interest 
therein;  the  Judge,  in  making  such  decree,  shall  fix  the  duty,  based 
upon  the  then  value  of  the  property,  but  in  case  there  shall  be 
depreciation  or  increase  in  value  of  the  property  liable  to  the  duty, 
before  the  duty  becomes  payaole,  the  Receiver-General  shall  accept, 
or  be  entitled  to  receive  payment  of  such  duty  based  on  such 
lessened  or  increased  value,  as  the  case  may  be.    59  V.,  c  42,  s.  12  (2). 

(3))  Receiver-General  to  have  copy  of  decree. — Copy  to 
be  registered  with  Registrar  of  Deeds. — Decree  to  be  a  lien. — 

A  copy  of  such  decree,  certified  by  the  Registrar  of  the  said  Court 
of  Probate  under  the  seal  of  the  Court,  shall  be  forwarded  to  the 
Receiver-General,  and  a  copy  thereof  certified  in  like  manner,  shall 
be  registered  in  the  office  of  the  registrar  of  deeds  of  the  county  of 
which  the  deceased  was  an  inhabitant  at  the  time  of  his  death,  and 
also  of  every  other  county  where  any  portion  of  the  estate  liable  to 
such  duty  may  be  situate,  which  certificate  shall  be  registered,  if 
it  purports  to  be  under  the  hand  of  the  Registrar,  and  be  under 
the  seal  of  the  Court,  without  further  proof,  and  shall  bind  and 
continue  to  be  a  lien  upon  all  such  estate  until  discharged  as  here- 
inafter provided.     59  V.,  c  42,  s.  12   (3). 

(4)  Bond  to  secure  payment  of  duty  payable  "in  future." 
Effect  of  default  in  giving  bond— When  it  appears  to  the 
Judge  of  Probate  that  it  would  be  expedient,  owing  to  the  nature  of 
the  estate,  in  order  to  secure  the  payment  of  the  duty  so  payable  at 
a  future  date,  he  shall  require  the  person  or  persons  then  in  the 
possession  or  enjoyment  of  the  estate    and    property,    or    any    por- 
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tion  thereof,  to  give  security  to  the  Receiver-General,  by  bond, 
with  sureties  to  his  satisfaction,  and  conditioned  for  the  payment 
of  all  succession  duties  under  this  Chapter,  and  in  case  of  the 
neglect  or  refusal  of  such  person  to  give  such  bond,  the  amount  of 
the  succession  duty  shall  immediately  become  payable  by  the  per- 
son so  holding  or  enjoying  such  property,  and  payment  thereof 
may  be  enforced  against  such  person  so  holding  or  enjoying  such 
property,  and  payment  thereof  may  be  enforced  against  such  pro- 
perty, or  said  property  in  respect  of  which  the  duty  has  accrued. 
59  V.,  c.  42,  s.  12   (4). 

(5)  Discharge  of  lien  by  certificate  of  Receiver-General. — 
A  certificate  of  the  Receiver-General,  that  such  duty  has  been  paid, 
duly  acknowledged  or  proved  in  the  manner  as  conveyances  are  re- 
quired to  be  iacknowledged  or  proved  in  order  to  their  being  re- 
gistered, on  being  registered  shall  discharge  such  lien.  59  V.,  c.  42, 
s.  12   (5). 

(6)  Cost  of  decree,  etc.,  to  be  paid  by  estate.— The  cost  |of 
obtaining  such  decree  and  registering  the  same  shall  be  Dome  by 
the  estate,  and  shall  be  paid  by  such  parties,  in  such  proportions, 
and  in  such  manner  as  the  Judge  of  Probate  may  direct.  59  V.,  c. 
42,  s.   12   (6). 

13.  Duty  to  be  paid  at  death  of  deceased,  or  within  12 
months  thereafter.—  Interest.— Lien.— The  duties  imposed  by 
this  Chapter,  unless  otherwise  herein  provided  for,  shall  be  due 
and  payable  to  the  Receiver-General  of  the  Province  at  the  death  of 
the  deceased,  or  within  twelve  months  thereafter;  and  if  the  same 
are  paid  within  twelve  months,  no  interest  shall  be  charged  or  col- 
lected thereon,  but  if  not  so  paid,  interest  at  the  rate  of  six  per 
cent,  per  annum,  shall  be  charged  and  collected,  from  the  -death  of 
the  deceased,  and  such  duties,  togetner  with  the  interest  thereon, 
shall  be  and  remain  a  lien  upon  the  property  in  respect  of  which 
they  are  payable  until  the  same  are  paid.     59  V.,  c.  42,  s.  13. 

14.  Extension  of  time  for  payment  of  duty.— The  Receiver- 
•General  may  make  an  order  upon  the  application  of  any  .person 
liable  for  the  payment  of  said  duty,  extending  the  time  fixed_  by 
law  for  the  payment  thereof,  where  it  appears  that  payment  with- 
in the  time  prescribed  by  this  Chapter  is  impossible  owing  to  soma 
ioause  over  which  the  person  liable  has  no  control.  59  V.,  c.  42, 
6.  14. 

15.  Executor,  etc.,  to  deduct  duty  before  delivering  pro- 
perty.— Any  administrator,  executor,  or  trustee  having  hi  charge 
or  trust,  any  estate,  legacy  or  property  subject  to  the  said  duty 
shall  deduct  the  duty  therefrom,  or  collect  the  duty  thereon,  upon 
the  appraised  value  thereof,  from  the  person  entitled  to  such  pro- 
perty, and  he  shall  not  deliver  any  property  subject  to  duty  to  any 
person  until  he  has  collected  the  duty  thereon.     59  V.,  c.  42,  s.  15. 

16.  Executor  to  have  power  to  sell  to  pay  duty. — Execu- 
tors, administrators  and  trustees  shall  have  the  power  to  sell  so 
much  of  the  property  of  the  deceased  as  will  enable  them  to  pay 
said  duty,  in  the  same  manner  as  they  may  be  enabled 'by  law  to  do 
for  payment  of  debts  of  the  testator  or  intestate.     59  V.,  c.  42,  s.  16. 

17.  Executor  to  pay  duty  forthwith. — Every  sum  of  money 
retained  by  an  executor,  administrator,  or  trustee,  or  paid  into  his 
hands  for  the  duty  on  any  property,  shall  be  paid  by  him  forthwith 
to  the  Receiver-General  of  the  Province,  or  as  he  may  appoint.  59 
V.,  c.  42,  s.  17. 
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18.  Refunding  duty  upon  subsequent  return  of  property 
to  pay  debts. — When  any  debts  shall  be  proved  against  the  estate 
of  a  deceased  person,  after  the  payment  of  legacies,  or  distribution 
of  property,  from  which  the  said  duty  has  been  deducted,  or  upon 
which  it  has  been  paid,  and  a  refund  has  been  made  by  the  legatee, 
devisee,  heir,  or  next  of  kin,  a  proportion  of  the  duty  so  paid  shall 
be  repaid  by  the  executor,  administrator  or  trustee  if  the  said  duty 
has  not  been  paid  to  the  Receiver-General  of  the  Province,  or  by  the 
Receiver-General,  if  it  has  been  so  paid.     59  V.,  c.  42,  s.  18. 

19.  Duty  payable  by  foreign  executor,  etc.,  on  stock,  etc., 
of  company  in  this  Province. — When  any  foreign  executor,  ad- 
ministrator, or  trustee  assigns  or  transfers  any  stock,  funds  or  de- 
bentures of.  any  company  or  corporation  in  this  Province,  stand- 
ing in  the  name  of  a  deceased  person,  which  are  liable  to  the  said 
duty,  the  said  duty,  if  not  previously  paid,  shall  be  paid  to  the  Re- 
ceiver-General of  the  Province,  on  the  transfer  thereof,  otherwise 
the  company  cr  corporation  permitting  such  transfer  shall  become 
liable  to  pay  such  duty;  provided  that  such  company  or  corpora- 
tion had  notice  before  such  transfer  that  the  said  stock,  or  bonds, 
or  debentures  were  liable  to  the  said  duty.     59  V.,  c.  42,  s.  19. 

20.  Proceedings  to  enforce  payment  of  duty. — If  it  appears 
to  the  Judge  of  Probate  that  any  duty  accruing  under  this  Chapter 
has  not  b'een  paid  according  to  law,  he  shall  make  an  order  direct- 
ing the  persons  interested  in  the  property  liable  to  the  duty,  to 
appear  before  the  Court  en  a  day  certain,  to  be  named  therein,  and 
show  cause  why  said  duty  should  not  be  paid.  The  service  of  such 
order  and  the  time,  manner  and  proof  thereof,  and  the  hearing  and 
■determining  thereon,  and  the  enforcement  of  the  judgment  of  the 
Court  thereon,  shall  be  according  to  the  practice  in  or  upon  the  en- 
forcement of  a  judgment  of  the  Supreme  Court.     59  V.,  c  42,  s.  20. 

21.  Costs. — No  costs  shall  be  allowed  in  or  by  the  Probate 
Court,  except  as  herein  otherwise  provided,  in  respect  of  any  of  the 
proceedings  therein  taken  under  this  Chapter.  In  case  of  any  ap- 
peal to  the  Supreme  Court,  the  costs  of  appeal  shall  be  according  to 
thw  Supreme  Court  scale.     59  V*.,  c.  42,  s.  21. 

22.  Security  by  Registrar  of  Probate  for  performance  of 
duties  under  this  Chapter. — Acts  relating  to  security  by 
(public  officer  to  apply. — Every  Registrar  of  a  Court  of  Pro- 
bate shall,  before  entering  upon  the  duties  of  his  office,  or  in  the 
case  of  Registrars  appointed  prior  to  the  passing  of  this  Chapter,  im- 
mediately hereafter  deliver  to  the  Receiver-General,  a  bond  or  other 
security  or  securities,  in  such  sum,  and  with  such  sufficient  surety 
or  suretes  as  may  be  approved  of  by  the  Lieutenant-Governor-in- 
Council,  for  the  due  and  punctual  performance  of  the  jduties  im- 
posed upon  such  Registrar  by  this  Chapter,  and  that  he  will  not 
fail  to  account  for  any  duty  payable  under  this  Chapter  which  may 
come  to  his  hands  under  any  lawful  authority  to  him  to  collect  the 
same;  and  the  provisions  of  any  Act  relating  to  the  giving  of 
security  by  public  officers  shall,  when  not  inconsistent  with  this 
Chapter,  apply  to  such  bonds  or  other  securities.  59  V.,  c.  42,  s. 
22  am. 

23.  Semi-annual  reports  by  Registrar  of  Probate  to  Attor- 
ney-General respecting  estates,  etc. — It  shall  be  the  duty  of  every 
Registrar  of  Probate  to  prepare  and  forward  to  the  Attorney-Gene- 
ral, on  or  immediately  alter  the  second  day  of  January  and  the 
second  day  of  July  in  each  year,  a  statement  of  all  estates  in  which 
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probate  or  letters  of  administration  hav»  been  granted  by  the 
Judge  of  the  Cout  of  which  he  is  such  Registrar,  in  respect  to 
which  the  accounts  have  not  been  finally  passed  in  such  Probate 
Court,  showing  the  value  of  the  estate  as  stated  in  the  petition  for 
probate  or  letters  of  administration,  together  with  the  names  and 
residences  of  the  next  of  kin,  in  cases  of  intestacy,  and  with  the 
names  and  residences  of  the  devisees  or  legatees  in  other  cases,  and 
also  the  amount  to  which  each  legatee  or  devisee  is  entitled,  as 
nearly  as  such  Registrar  is  able  to  state  the  same;  together  with  a 
statement  as  to  whether  the  executor  or  administrator  has  com- 
plied with  the  provisions  of  this  Chapter,  and  if  not,  in  what  par- 
ticulars the  same  remain  uncomplied  with.     1  Edw.  VII.,  c.  25,  s.  3. 

24.  Agreement  between  executors,  etc..  and  Receiver- 
General,  under  certain  circumstances,  as  to  amount  of  duty. — 
Lien. — It  shall  be  lawful  for  the  executors  and  trustees  of  the 
estates  of  deceased  persons  liable  to  succession  duties  under  this 
Chapter,  in  cases  where  the  Lieutenant-Governor-in-Couneil  may 
consider  it  in  the  public  interest,  as  well  as  just  and  equitable  to 
the  persons  beneficially  interested  in  the  estate  of  such  persons  so 
to  do  to.  agree  to  and  with  the  R-eceiver-General  of  the  Province  as 
to  the  amount  to  be  paid  to  the  said  Receiver-General  as  the  succes- 
sion duty  upon  any  estate,  and  such  amount,  so  agreed  upon,  shall 
be  a  first  charge  upon  the  estate  of  the  deceased,  and  after  payment 
of  the  same  such  executors  or  trustees  shall  administer  the  residue 
of  such  estate  according  to  the  provisions  of  the  will  in  the  case  in 
which  such  settlement  is  made  under  this  Chapter,  as  near  as  may 
be  as  if  the  estate  of  the  deceased  in  such  case  had  been  less  than 
it  is  by  the  amount  of  the  duty  paid  under  the  terms  of  the  settle- 
ment herein  provided  for.     59  V.,  c.  42,  s.  23. 

25.  Inquiry  into  correctness  of  account  of  property,  etc.— 
Whenever  there  shall  be  doubts  as  to  whether  all  the  property  and 
estate  of  any  deceased  person,  or  which  such  person  had  prior  to 
his  decease  transferred,  has  been  fully  accounted  for,  inventoried  or 
disclosed  for  the  purposes  of  succession  duty  under  The,  Succession 
Duty  Act,  1892,  The  Succession  Data  Act,  1896,  or  this  Chapter,  the 
Lieutenant-Governor-in-Council  may,  by  order  in  Council,  autho- 
rize and  direct  an  inquiry  to1  be  made  for  the  purpose  of  ascertain- 
ing whether  the  whole  of  the  property  of  any  person  subject  to 
duty,  has  been  made  known,  and  may  duly  commission  any  person 
(the  fact  that  such  person  is  a  Member  or  officer  of  the 
Provincial  Government  not  being  a  disqualification  for  such  ap- 
pointment to  make  such  inquiry,  and  such  commissioner  so  ap- 
pointed shall  be  fully  authorized  and  empowered  to  inquire: 

(a)  Subjects  of  inquiry.— Into  the  value,  nature  and  particulars 
of  all  property  of  the  deceased; 

(b)  Into  any  and  all  transfers  of  any  property  which  the 
commissioner  may  suspect  or  believe  to  have  been  transferred  with 
intent  to'  evade  payment  of  duties  under  The  Succession  Duty  Act, 
1892,  The  Succession  Hutu  Act,  1896,  or  this  Chapter; 

(c)  Into  the  relationship  of  any  person  interested  in  such  pro- 
perty to  the  deceased  person;  and  upon  such  inquiry  to  adjudge  and 
determine, 

(d)  What  property,  if  any,  has  been  transferred  with  intent  to 
evade  the  payment  of  succession  duty  aforesaid,  and  what  property 
is  subject  to  duty; 

(e)  What  amount,  if  any,  is  payable  as"  succession  duty  to  the 
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Crown  in  respect  of  any  property  whatever  of  the  deceased,  or  of 
any  property  which  has  been  by  him,  the  said  commissioner, 
adjudged  to  have  been  transferred  to  evade  the  duty,  and  the  per- 
sons from  whom  payment  shall  be  made;  and  for  the  purpose  of 
such  inquiry  and  adjudication,  and  under  and  by  virtue  of  the 
commission  issued  to  him  as  aforesaid,  the  commissioner  shall  be 
and  he  is  hereby  invested  with  all  the  powers  and  authorities  con- 
ferred upon  a  commissioner  appointed  under  Chapter  12,  of  thess 
Consolidated  Statutes,  providing  for  investigations  by  commission, 
and  for  certain  departmental  inquiries,  or  any  Act  in  amendment 
thereof.  In  the  case  of  any  person  dying  after  the  passage  of  this 
Chapter,  such  order  in  Council  shall  only  be  made  within  three 
years  from  the  date  of  death;  and  in  the  case  of  persons  heretofore 
deceased,  shall  only  be  made  within  three  years  from  the  passage 
hereof.    59  V.,  c.  42,  s.  24. 

26.  Non-attendance  by  witness. — Any  person  summoned  as 
a  witness  under  the  last  preceding  section,  or  in  pursuance  thereof, 
who  shall  neglect  or  refuse  to  obey  the  summons  in  all  respects, 
shall,  for  each  and  every  such  neglect  or  refusal,  incur  a  penalty  of 
one  hundred  dollars,  to  be  enforced  on  behalf  of  the  Crown  before 
any  Court  competent  jurisdiction.     59  V.,  c.  42,  s.  25. 

27. —  (1)  Double  duty  in  case  of  transfer  to  evade  payment 
of  duty. — Remedy  for  recovery  of  duty  in  sucb  case. — Evidence 
of  transfer  baving  been  made  to  evade  duty. — Any  person  to 
whom  a  transfer  has  been  or  may  be  hereafter  made,  with  intent  of 
evading  the  payment  of  succession  duties  under  The  Succession  Duty 
Act,  1892,  The  Succession  Duty  Act,  1896,  or  this  Chapter,  or  the 
estate  and  property  of  the  person  making  such  transfer,  according 
as  the  same  shall  be  adjudged  and  determined  by  the  commissioner, 
shall  be  liable  to  the  payment  of  double  the  amount  of  duty  to 
which  the  property  so  transferred  would  have  been  subject  if! 
such  transfer  had  not  been  made  and  such  double  duty  may  be 
recovered  in  addition  to  other  remedies  provided  by  this  Chapter  or 
any  other  remedies  allowed  by  law,  by  action  brought  on  behalf  of 
the  Crown  in  the  name  of  the  Receiver-General  of  the  Province  in 
any  Court  of  competent  jurisdiction,  from  the  transferee  of  such 
property  or  from  the  estate  of  the  deceased,  as  the  case  may  bet 
In  any  such  action  proof  that  the  commissioner  had  found  such 
duty  to  be  payable  in  respect  of  the  property  so  transferred  shall 
be  conclusive  evidence  as  to  the  fact  of  the  transfer  having  been 
made  to  evade  such  duty,  and  the  Crown  shall  be  entitled  to  judg- 
ment in  such  action,  provided  that  the  transferee,  having  received 
notice  of  the  inquiry  by  the  commissioner,  and  having  an  opportun- 
ity of  being  heard  therein,  had  either  not  appeared,  or,  having 
appeared,  had  not  appealed  against  the  commissioner's  finding  as 
hereinafter  provided,  or,  having  taken  his  appeal,  such  appeal  had 
been  adjudged  against  -him. 

2.  Exemption  from  double  duty  where  notice  given  of 
transfer.— A  transferee  and  the  property  transferred  may  always 
escape  liability  to  such  double  duty  if  notice  in  writing  of  such 
voluntary  transfer,  or  transfer  without  adequate  consideration,  be 
given  to  the  Receiver-General  within  a  reasonable  time  thereafter, 
but  failure  to  give  such  notice  shall  not  raise  any  presumption 
against  the  transferee.     59  V.,  c.  42,  s.  26. 

28.  Appeal  to  Governor-in-Council  from  decision  of  Com- 
missioner.— Any  person  against  whom  the  commissioner  renders  a 
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decision  imposing  succession  duty,  or  double  duty,  under  The  Suc- 
cession Duty  Act,  1892,  The  Succession  Duty  Act,  1896,  or  this  Chapter, 
may  appeal  to  the  Lieutenant-Governor-in-Council  against  the  deci- 
sion of  the  commissioner,  but  such  appeal  must  be  taken,  and 
notice  thereof  given,  with  the  grounds  of  such  appeal,  to  the  com- 
missioner within  thirty  days  after  notice  to  such  person  of  the 
decision  of  the  commissioner;  and  it  shall  be  the  duty  of  the 
Governor-in-Council  to  deal  with  such  appeal  upon  equitable 
grounds,  and  the  decision  of  the  Governor-in-Council  shall  be  final 
and  conclusive  in  all  matters  of  fact  therein  determined.  59  V.,  c. 
42,  s.  27,  am. 

29.  Judgment,  etc.,  or  payment  of  duty,  not  a  "bar  to  in- 
quiry, or  recovery  of  duty. — No  judgment,  order  or  decision  by  any 
Court  or  Judge,  whether  on  appeal  or  otherwise,  rendered  in  any 
estate,  nor  any  payment  to  or  acceptance  by  the  Receiver-General 
of  succession  duties  in  any  estate,  shall  bar  or  preclude  the  Crown 
holding  or  causing  the  inquiry  to  be  held  in  the  aforegoing  section 
authorized,  or  the  commissioner  appointed  by  the  Lieutenant-Gover- 
nor-in-Council  from  holding  such  inquiry  or  adjudicating  upon  the 
matters  therein  inquired  into,  nor  shall  bar  nor  preclude  the  re- 
covery by  the  Crown  of  any  succession  duties  adjudged  by  the 
commissioner  to  be  payable  to  the  Receiver-General  in  addition  to 
any  sums  previously  adjudged  to  be  paid,  or  paid  in  respect  of 
succession  duties  upon  the  property,  or  any  part  of  the  property  of 
such  estate.     59  V.,  c.  42,  s.  28. 

30.  Application  of  Chapter. — This  Chapter  and  all  the  pro- 
visions   hereof,    shall    be   applicable    to  the    case    of    any  and  all 
persons  who  have  died  since  the  passing  of  The  Succession  Duty  Act, 
1892,  and  to  the  estate  and  property  of  all  and  any  such  persons. 
59  V.,  c.  42,  s.  29. 

31.  Regulations  by  Lieutenant-Go vernor-in-Council— - 
Abatement  of  duty  where  equitable  to  do  so. — The  Lieutenant- 
Governor  may,  by  order  in  Council,  make  any  regulations  deemed 
expedient  for  carrying  into  effect  the  provisions  of  this  Chapter, 
and  shall  duly  publish  the  same  in  the  Royal  Gazette  upon  the 
making  thereof,  and  the  Lieutenant-GovernoT-in-Council  may  also 
in  his  discretion  abate  the  whole  or  any  part  of  the  duty  imposed 
by  this  Act,  when,  by  reason  of  the  liabilities  of  the  estate  or 
other  good  cause,  such  abatement  would  be  deemed  equitable.  59 
V.,  c.  42.  s.  30. 

32.  Remuneration  to  Attorney-General. — For  his  ser- 
vices and  disbursements  in  connection  with  the  collection  of  the 
duties  payable  under  this  Chapter,  the  Receiver-General  shall  each 
year  pay  to  the  Attorney-General,  or  other  officer  charged  by  the 
Government  with  the  collection  of  the  succession  duties,  such  an 
amount  for  such  services  and  disbursements,  and  as  a  commission 
on  the  collection  of  such  duties,  as  may  be  taxed  and  allowed  by 
the  Clerk  of  the  Pleas,  but  not,  however,  to  exceed  five  per  cent,  on 
the  amount  of  succession  duties  paid  to  the  Receiver-General  during 
such  year.     1  Bdw.  VII.,  c.  25,  s.  4,  am;  2  Edw.  VII.,  c.  31,  s.  1. 

Sec.  33.  (added  by  8  Edw.  VII,  Chap.  12.) 

No  foreign  executor  or  administrator  shall  assign  or  trans- 
fer any  debentures,  bonds,  stocks  or  shares  of  any  bank,  or  other 
corporation  whatsoever,  having  its  head  office  in  New  Brunswick, 
standing  in  the  name  of  the  deceased  person  or  in  trust  for  him, 
which  are  subject  to  succession  duty  until  such  -duty  is  paid,  or  until 
security  is  given,  as  required  by  section  6,  sub-section  (b)  of  this 
Act  and  any  such  bank  or  corporation  allowing  a  transfer  of  any 
debentures,  bonds,  stocks  ot  shares  contrary  to  this  section  shall  be 
liable  for  such  duty. 


156  N.  S.  SUCCESSION  DUTY. ACT. 

NOVA    SCOTIA 

NOVA  SCOTIA  SUCCESSION  DUTY  ACT 

R.  S.  N.  S.  1900,  cap.  14,  as  amended  by  1  Edw.  VII., 
cc.  32  and  33. 

1.  Short  Title. — This  chapter  may  be  cited  as  "The 
Succession  Duty  Act."  R.  S.,  c.  8,  s.  1. 

INTERPRETATION. 

2.  Interpretation. — In  this  chapter,  unless  the  context 
otherwise  requires,  the  following  expressions  shall  be  con- 
strued in  the  manner  in  this  section  mentioned  : — 

(a.)  "Registrar." — "Registrar"  means  the  registrar  of 
probate  for  the  county  or  district  in  which  probate  or  letters 
of  administration  have  been  granted  to  the  representatives  of 
the  deceased. 

(b.)  "Executor/' — "Executor"  includes  executrix,  and 
"administrator"    includes    administratrix. 

(c.)  "Trustee/' — "Trustee"  includes  any  person  taking 
upon  himself  the  administration  of  property  affected  by  any 
express  or  implied  trust. 

(d.)  "Person." — "Person"  includes  a  body  corporate, 
company,  firm  or  society. 

(e.)  "Property"  includes  real  and  personal  property  of 
every  kind  and  description,  and  the  income  therefrom,  and 
every  estate  and  interest  therein  capable  of  being  devised  or 
bequeathed  by  will,  or  passing  on  the  death  of  the  owner  to 
his  heirs  or  personal  representatives.      R.   S.,  c.   8,   ss.   2-3. 

APPLICATION. 

3.  Chapter  not  to  Apply  to. — This  chapter  shall  not 
apply:  — 

(a.)  Estate  of  Less  than  $5,000. — To  any  estate  the  value 
of  which,  alter  payment  of  the  debts  and  expenses  of  ad- 
ministration, does  not  exceed  five  thousand  dollars,  or 

(h.)  Estate  Passing  to  near  Relations  and  Less  than 
$25,000. — To  property  passing  by  will,  intestacy  or  other- 
wise, to  or  for  the  father,  mother,  husband,  wife,  child, 
grandchild,  daughter-in-law  or  son-in-law  of  the  deceased, 
where  the  value  of  the  property  of  the  deceased  after  payment 
of  the  debts  and  expenses  of  administration  does  not  exceed 
twenty-five  thousand  dollars,  or 

(c.)  To  property  given,  devised  or  bequeathed  for  re- 
ligious, charitable  or  educational  purposes,   or 
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(d.)  Property  in  United  Kingdom. — To  property  situated 
in  the  United  Kingdom  of  Great  Britain  and  Ireland,  and 
subject  to  succession  duty  there.  1885,  c.  8,  s.  4;  1887,  c. 
6,  s.   1 ;   1900,  c.  27,  s.   1. 

4.  Chapter  shall  Apply  to. — Save  as  aforesaid,  the  fol- 
lowing- property  shaU  be  subject  to  a  succession  duty  as  in 
this  chapter  provided,  to  be  paid  to  Her  Majesty  for  the  use 
of  the  province  : —  / 

(a.)  Property  in  Nova  Scotia. — All  property  situated 
within  Nova  Scotia,  and  any  interest  therein  or  income  there- 
from, whether  the  deceased  person  entitled  thereto  was 
domiciled  in  Nova  Scotia  or  was  domiciled  elsewhere,  pass- 
ing either  by  will  or  intestacy; 

(b.)  Property  Transferred  in  Contemplation  of  Death. — ■ 
All  property  situated  as  aforesaid  or  any  interest  therein  or 
income  therefrom  which  is  voluntarily  transferred  or  conveyed 
by  deed,  grant,  bargain,  sale  or  gift, 

(i)  Made  in  contemplati  n  of  the  death  of  the  grantor, 
bargainor,  vendor  or  donor,  or 

(ii)  Made  or  intended  to  take  effect  in  possession  or  en- 
joyment after  such  death,  to  any  person  in  trust  or  otherwise, 
or  by  reason  whereof  any  person  becomes  beneficially  entitled 
in  possession  or  expectancy  to  any  property  or  the  income 
thereof ; 

(c.)  Property  Transferred  under  Instrument  not  Effective 
Till  after  Death. — All  property  passing  under  any  disposition 
made  or  taking  effect  after  the  coming  into  force  of  this 
chapter  whereby  any  person  becomes  beneficially  entitled  to 
such  property  or  the  income  therefrom  upon  the  death  of  any 
other  person,  or  at  a  time  ascertainable  only  by  reference  to 
the  death  of  any  other  person,  either  immediately  or  after 
any  interval,  either  certainly  or  contingently,  and  either 
originally  or  by  way  of  substitution ; 

(d.)  Beneficial  Interest  Devolving  upon  Death. — All  pro- 
perty, the  beneficial  interest  in  which,,  or  in  the  income  where- 
of, passes  by  law  upon  the  death  of  any  person  to  any  other 
person  in  possession  or  expectancy ; 

(e.)  Joint  Property  Passing  by  Survivorship. — Property 
vested  in  two  or  more  persons  jointly,  the  beneficial  interest 
wherein  or  in  any  part  whereof  accrues  to  either  or  any  of 
them  by  survivorship ; 

(/.)  Property  passing  under  Instrument  in  Evasion  of 
Chapter. — Property  passing  under-  a  disposition  purporting 
to  take  effect  immediately,  but,  by  the  effect  or  in  consequence 
of  any  engagement,   secret   trust,   or  arrangement  capable  of 
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being  enforced  in  any  court  of  justice,  the  beneficial  owner- 
ship of  which  property  does  not  bona  fide  pass  according  to 
such  disposition,  but  in  fact  devolves  to  any  person  on  the 
death,  or  at  some  period  ascertainable  only  by  reference  to 
the  death,  of  the  person  making  the  disposition;  and  where 
any  court  of  competent  jurisdiction  declares  any  disposition 
to  have  been  made  for  the  purpose  of  evading  the  duty  im- 
posed by  this  chapter,  such  court  may  declare  the  property 
so  disposed  of  to  be  liable  to  pay  duty  under  the  provisions 
of  this  chapter; 

(g.)  Donatio  Mortis  Causa. — Gift  without  Change  of 
Possession. — Property  taken  as  a  donatio  mortis  causa  made 
by  any  person,  or  taken  under  a  disposition  made  by  any 
person  purporting  to  operate  as  an  immediate  gift  inter  vivos 
whether  by  way  of  transfer,  delivery,  declaration  of  trust  or 
otherwise,  which  has  not  been  bona  fide  made  twelve  months 
before  the  death  of  the  deceased,  and  all  property  taken 
under  any  gift  whenever  made  of  which  bona  fide  possession 
and  enjoyment  has  not  been  assumed  by  the  donee  immediate- 
ly upon  the  gift  and  thenceforward  retained  to  the  entire  ex- 
clusion of  the  donor  or  of  any  benefit  to  him  by  contract  or 
otherwise.     1895,  c-   8,   s.   4. 

5.  (1)  Duty  Payable  when  Property  Exceeds  $25,000. — 
When,  after  payment  of  all  debts  and  expenses,  the  value  of 
the  property  subject  to  duty  as  aforesaid  exceeds  twenty-five 
thousand  dollars,  and  passes  in  manner  aforesaid  either  in 
whole  or  in  part  to  or  for  the  benefit  of  the  father,  mother, 
husband,  wife,  child,  grandchild,  great-grandchild,  daughter- 
in-law  or  son-in-law  of  the  deceased,  the  same,  or  so  much 
thereof  as  so  passes,  shall  be  subject  to  a  duty  of  two  dollars 
and  fifty  cents  for  every  one  hundred  dollars  of  the  value. 

(2)  When  it  Exceeds  $100,000. — When  such  value  ex- 
ceeds one  hundred  thousand  dollars,  the  whole  property  which 
passes  as  in  the  next  preceding  sub-section  mentioned  shall 
be  subject  to  a  duty  of  five  dollars  for  every  one  hundred 
dollars  of  the  value. 

(3)  When  Property  Exceeds  $5,000,  and  Passes  to  Grand- 
father, etc. — When  the  value  of  the  property  after  payment 
as  aforesaid  exceeds  five  thousand  dollars,  so  much  thereof 
as  passes  to  or  for  the  benefit  of  the  grandfather  or  grand- 
mother or  any  other  lineal  ancestor  of  the  deceased,  except 
the  father  and  mother,  or  to  or  for  any  brother  or  sister  of 
the  deceased,  or  to  any  child  or  grandchild  of  such  brother 
or  sister,  or  to  the  brother  or  sister  of  the  father  or  mother 
of  the  deceased,  or  any  child  or  grandchild  of  such  last  men- 
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tioned  brother  or  sister,  shall  be  subject  to  a  duty  of  five  dol- 
lars for  every  one  hundred  dollars  of  value. 

(4)  Property  Pass  to  Strangers. — When  the  value  of  the 
property  after  payment  as  aforesaid  exceeds  five  thousand 
dollars,  and  any  part  thereof  passes  to  or  for  the  benefit  of 
any  person  in  any  other  degree  of  consanguinity  to  the  de- 
ceased than  is  in  this  section  mentioned,  or  to  or  for  th« 
benefit  of  any  stranger  in  blood  to  the  deceased,  save  as  in 
this  chapter  provided,  the  same  shall  be  subject  to  a  duty  of 
ten  dollars  for  every  one  hundred  dollars  of  the  value. 

(5)  Property  Less  than  $500  Exempt. — Provided  that 
when  the  whole  value  of  any  property  devised,  bequeathed 
or  passing  to  any  one  person  by  a  will  or  intestacy  does  not 
exceed  five  hundred  dollars,  the  same  shall  be  exempt  from 
payment  of  the  duty  imposed  by  this  section.  1895,  c.  8, 
s.   5 ;   1898,  c.  8,  s.    1. 

6.  Bequest  10  Executor. — Where  a  bequest  or  devise  of 
property,  which  otherwise  would  be  liable  to  the  payment  of 
duty  under  this  chapter,  is  made  to  an  executor  or  trustee  in 
lieu  of  commissions  or  allowance,  and  such  bequest  or  devise 
exceeds  what  would  be  a  reasonable  compensation  for  the 
services  of  the  executor  or  trustee,  such  excess  only  shall  be 
liable  to  duty,  and  the  judge  having  jurisdiction  in  the  case 
shall  fix  such  compensation.      1895,  c.  8,  s.  6. 

7.  Property  Brought  into  the  Province  from  Abroad. 
— Any  portion  of  the  estate  of  any  deceased  person,  whether 
at  the  time  of  his  death  such  person  was  domiciled  in  Nova 
Scotia  or  elsewhere,  which  is  brought  into  this  pro- 
vince to  be  administered  or  distributed,  shall  be  liable 
to  the  duty  in  this  chapter  imposed ;  but  if  any  suc- 
cession, legacy  or  death  duty  or  tax  has  been  paid 
on  such  property  elsewhere  than  in  Nova  Scotia,  and 
such  duty  or  tax  is  equal  to  or  greater  than  the  duty 
payable  on  property  in  this  province,  no  duty  shall  be  pay- 
able thereon,  and  if  the  duty  or  tax  so  paid  elsewhere  is  less 
than  the  duty  payable  on  property  in  this  province,  then  on 
the  property  upon  which  such  duty  or  tax  has  been  paid  else- 
where, only  the  difference  between  the  duty  payable  under 
this  chapter,  and  the  duty  or  tax  so  paid  elsewhere  shall  be 
payable. 

8.  (1)  Statement  to  be  Filed  by  Executor. — The  ex- 
ecutor or  administrator  of  the  estate  of  a  deceased  person, 
shall,  if  such  estate  is  liable  to  succession  duty  under  the  pro- 
visions of  this  chapter,  on  or  before  exhibiting  and  filing  the 
inventory,  in  the  court  of  probate,  make  out  and  file  with  the 
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registrar,  for  the  purpose  of  ascertaining  the  succession  duty, 
a  true  and  correct  statement  under  oath,   showing  : — 

(a.)  A  full  itemized  statement  of  all  the  property  of  the 
deceased  person  and  the  market  value  thereof,  and 

(b.)  The  several  persons  to  whom  such  property  will  pass 
under  the  will  or  intestacy,  the  degree  of  relationship,  if  any, 
in  which  they  stand  to  the  deceased,  and  the  age,  address 
and  occupation  of  each  of  them.      1895,  c.  8,  s.  8. 

(2)  Persons  other  than  Executor  Accountable  for  Duty. 
— When  property  passes  on  the  death  of  any  person,  and  no 
executor  or  administrator  can  be  made  accountable  for  suc- 
cession duty  in  respect  thereof, 

(a.)  Every  person  to  whom  such  property  or  any  part 
thereof  so  passes  for  any  beneficial  interest  in  possession,  and 

(b.)  Every  trustee,  guardian,  committee  or  other  person 
in  whom  any  interest  in  the  property  so  passing  or  the  man- 
agement thereof  is  vested,  to  the  extent  of  the  property  ac- 
tually received  or  disposed  of  by  him,  and 

(c.)  Every  person  in  whom  the  property  so  passing  or 
any  part  thereof  is  vested  in  possession  by  alienation  or  other 
derivative  title,  shall  be  accountable  for  the  succession  duty 
on  such  property,  and  shall  within  two  months  after  the 
death  of  the  deceased,  or  such  later  time  as  the  Provincial 
Treasurer  allows,  deliver  to  the  registrar  a  scatement  under 
oath  to  the  best  of  his  knowledge  and  belief  of  such  property, 
the  value  thereof,  and  the  person  or  persons  to  whom  the 
same  passes,   and   their   relationship   to   the   deceased. 

4.  Provision  Respecting  Assignments  and  Transfers  by 
Foreign  Executors  and  Administrators. — No  foreign  executor 
or  administrator  shall  assign  or  transfer  any  bonds,  stocks 
or  shares  of  any  company  or  corporation  of  any  kind  in  this 
province  standing  in  ihe  name  of  a  deceased  person,  or  in 
trust  for  him,  which  are  liable  to  pay  succession  duty,  until 
such  duty  is  paid  to  the  Provincial  Treasurer,  and  any  com- 
pany or  corporation  permitting  a  transfer  of  such  bonds, 
stocks  or  shares  to  be  entered  upon  the  books  of  the  com- 
pany or  corporation,  or  in  any  way  recognizes  such  assignment 
or  transfer,  shall  be  liable  to  pay  the  duty  in  respect  to  such 
bonds,  stocks  or  shares.      1  Ed.  VII.,  c.  33,  s.  4. 

RE-VALUATION. 

9.  Re- Valuation  by  Provincial  Treasurer. — If  the  Pro- 
vincial Treasurer  is  not  satisfied  with  the  appraisement  of  the 
property  of  the  deceased,  or  with  the  correctness  of  the  in- 
ventory  thereof,    the   registrar    shall,    at    the   instance   of   the 
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Provincial  Treasurer,  his  solicitor  or  agent,  direct  in  writing 
that  a  valuator  appointed  by  the  Provincial  Treasurer  shall 
investigate  into  the  correctness  of  such  inventory  and  ap- 
praisement.     1895,  c.   8,   s.   9. 

10.  (1)  Mode  of  Valuation. — The  valuator  so  appointed 
by  the  Provincial  Treasurer  shall  upon  being  directed  by  the 
registrar  forthwith, 

(a.)  Give  notice  by  registered  letter  to  the  executor  or 
administrator,  and  to  such  other  persons  as  the  registrar 
directs,  of  the  time  and  place  at  which  he  will  hold  such 
investigation  and  appraise  such  property. 

(b.)  Examine  such  inventory  and  the  property  therein 
enumerated  and  the  appraisement  thereof  and  the  correctness 
of  the  same, 

(c.)  Make  full  investigation  at  the  time  and  place  fixed 
therefor  into  the  correctness  of  such  inventory  and  valuation, 

(d.)  Amend,  alter,  add  to  or  take  away  from  such  inven- 
tory and  valuation  as  to  him  appears  ju^t  and  proper,  and  if 
necessary  make  a  new  inventory  and  appraisement, 

(e.)  At  the  conclusion  of  such  investigation  report  in 
writing  without  delay  to  the  registrar  as  to  the  value  of  the 
property  and  such  other  matters  as  the  registrar  requires. 

(2)  Witnesses  may  be  Summoned. — For  the  purpose  of 
such  investigation  the  valuator  may  summon  witnesses  and 
require  them  to  give  evidence  on  oath  or  affirmation  orally 
or  in  writing,  and  to  produce  such  documents  and  things  as 
he  deems  requisite  for  such  investigation. 

(3)  Compensation  to  Valuator. — The  valuator  shall  be 
entitled  to  receive  the  sum  of  five  dollars  per  day  for  services 
performed  under  this  section  and  his  actual  and  necessary 
travelling  expenses,  and  the  same  shall  be  paid  to  him  by  the 
Provincial  Treasurer.      1895,  c.  8,  ss.    10,   11. 

accountant's  certificate. 

11.  (1)  Statement  to  be  Prepared  for  Accountant. — 
The  registrar  shall,  upon  receiving  the  inventory  and  appraise- 
ment from  the  executor  or  administrator,  unless  a  valuator 
is  directed  to  re-value,  and,  in  such  case,  upun  receiving  the 
report  of  the  valuator,  prepare  a  statement  of  facts  necessary 
to  determine  the  value  of  all  estates,  interests,  income, 
annuities,  life  estates  or  term  of  years  subject  to  duty  under 
the  provisions  of  this  chapter,  and  shall  mail  the  same  post- 
age prepaid  and  registered  to  an  accountant,  to  be  named 
by  the  Provincial  Treasurer,  and  such  accountant  shall  forth- 
with proceed    to  assess  and   fix  the    value  of    such  interests, 
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income,  annuities  and  contingent  or  limited  estates,  and  shall 
certify  the  same  to  the  registrar,  and  his  certificate  shall  be 
conclusive  as  to  the  matters  dealt  with  therein. 

(2)  Interest. — The  rate  of  interest  to  be  taken  for  the 
purpose  of  computing  the  present  value  of  such  interests, 
income,  annuities  and  future  contingent  or  limited  estates 
shall  be  four  per  cent.     1895,  c.  8,  s.   12. 

ASSESSMENT    OF    DUTY. 

12.  (1)  Registrar  to  Assess  and  Fix  Duty. — The  regis- 
trar shall,  upon  receiving  the  accountant's  certificate,  proceed 
to  ascertain  and  fix  the  duty  payable  under  the  provisions  of 
this  chapter,  and  shall  immediately  give  notice  thereof  and 
of  the  accountant's  valuation  by  registered  letter  to  all  per- 
sons known  to  be  interested  therein. 

(2)  For  the  purposes  of  this  chapter,  the  registrar  may 
appoint  a  guardian  for  any  infant  who  has  no  guardian. 
1895,  c.  8,  b.   13. 

13.  Appeal  to  Judge  of  Probate. — Any  person  who  is 
dissatisfied  with  : — 

(a.)  The  valuation  made  under  tnis  chapter,  or 
(b.)  The  amount  of  duty  ascertained  and  fixed  by  the 
registrar  under  the  provisions  of  the  next  preceding  section, 
may  appeal  therefrom  to  the  judge  of  the  court  of  probate 
within  thirty  days  after  the  receipt  of  the  notice  by  such  per- 
son, on  giving  security,  approved  by  the  judge,  to  pay  all 
costs,  and  upon  such  appeal,  the  judge  shall  have  jurisdic- 
tion to  determine  the  matter  of  such  appeal  and  the  costs 
thereof,  with  power  to  direct  for  the  purposes  of  such  appeal 
any  inquiry,  valuation  or  report  to  be  made  by  any  officer 
of  the  court,  or  other  person,  as  he  thinks  fit,  and  the  deci- 
sion of  the  judge  shall  be  subject  to  a  further  appeal  to  a 
judge  of  the  Supreme  Court,  who  shall  have  similar  powers, 
and  whose  decision  shall  be  final.     1895,  c.  8,  s.   14. 

WHEN   DUTY   PAYABLE. 

14.  (1)  When  Duties  Payable. — The  succession  duties 
imposed  by  this  chapter,  shall  (unless  otherwise  herein  pro- 
vided for)  be  due  and,  payable  at  the  death  of  the  deceased,  or 
within  eighteen  months  thereof,  and  if  the  same  are  paid  with- 
in eighteen  months  no  interest  shall  be  charged  or  collected 
thereon,  but  if  not  so  paid,  interest  at  the  rate  of  six  per 
centum  per  annum  shall  be  charged  and  collected  from  the 
death  of  the  deceased. 
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(2)  Rebate. — The  Provincial  Treasurer  is  hereby  author- 
ized and  empowered  to  allow  a  rebate  of  not  more  than  five 
per  cent,  on  the  whole  or  any  portion  of  any  succession  duties 
paid  within  six  months  from  the  date  of  the  death  of  the 
deceased.     1895,  c.  8,  s.  7;  1897,  c.  6,  s.  2. 

15.  Duty  Payable  by  Instalments. — The  duty  payable 
in  respect  to  an  annuity  shall  be  paid  in  four  equal  payments, 
the  first  of  which  payments  shall  be  made  before  or  on  com- 
pleting the  payment  of  the  first  year's  annuity  and  the  three 
others  of  such  payments  shall  be  made  in  like  manner  suc- 
cessively before  or  on  completing-  the  respective  payments  of 
the  three  succeeding  years'  annuity,  respectively  :  Provided 
always  that  if  such  annuity  determines  by  the  death  of  any 
person  or  other  contingency  before  such  payments  have  been 
completed,  no  further  duty  shall  be  payable  in  respect  to  such 
annuity.      1895,  c.  8,  s.    15. 

16.  When  Property  Bequeathed  to  Different  Persons 
iv  Succession. — Where  any  property  is  devised,  bequeathed, 
descended,  transferred  or  given  to  or  for  the  benefit  of,  or 
so  that  the  same  shall  be  enjoyed  by  different  persons  in  suc- 
cession : — All  persons  who  under  or  in  consequence  of  such 
devise,  bequest,  descent,  transfer,  or  gift,  are  entitled  for 
life  only  or  to  any  other  temporary  interest,  shall  be  charge- 
able with  duty  in  respect  thereto  as  if  the  annual  produce 
thereof  had  been  given  by  way  of  annuity,  and  the  said  duty 
shall  be  payable  when  such  persons  respectively  become  en- 
titled to  and  begin  to  receive  such  produce,  and  at  the  times 
and  in  the  instalments  in  the  last  preceding  section  provided 
as  to  annuities ;  and  all  and  every  person  who  becomes  ab- 
solutely entitled  "to  any  such  devise,  bequest,  descent,  transfer 
or  gift  so  to  be  enjoyed  in  succession,  shall,  when  and  as  such 
person  or  persons  respectively  receive  the  same,  or  begins 
to  enjoy  the  benefit  thereof,  be  chargeable  with  and  pay  the 
duty  for  the  same  or  such  part  thereof  as  is  so  received,  or 
of  which  the  benefit  is  so  enjoyed,  in  the  same  manner  as  if 
the  same  had  come  to  such  person  or  persons  immediately  on 
the  death  of  the  person  by  whom  such  property  has  been 
given  to  be  enjoyed  or  in  such  manner  that  the  same  shall  be 
enjoyed  in  succession.      1895,  c.  8,  s.    16. 

17.  Commutation  of  Duty. — Notwithstanding  that  the 
duty  is  not  under  the  next  preceding  section  payable  until 
the  time  when  the  right  of  possession  or  actual  enjoyment 
occurs,  any  executor,  administrator,  trustee  or  guardian, 
having  the  custody  or  control  of  the  property,  and  any 
person    entitled   to   any   future    estate   or   interest,    may   com- 
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mute  for  a  present  payment  the  duty  which  would  or  might 
but  for  the  commutation  become  payable  in  respect  to  such 
future  estate  or  interest,  and  the  Provincial  Treasurer  may 
receive  such  present  payment  in  full  discharge  of  such  duty ; 
and  for  determining  the  amount  of  such  present  payment,  a 
present  value  shall  be  set  upon  such  duty,  regard  being  had 
to  the  contingencies  affecting  the  liability  to  and  the  rate 
and  amount  of  such  duty  and  interest. 

ENFORCING  PAYMENT  OF  DUTY. 

18.  Duty  to  be  a  First  Charge. — The  duty  imposed  by 
this  chapter  shall  be  a  first  charge  on  the  interest  of  any 
person  chargeable  with  said  duty,  and  of  all  persons  claim- 
ing in  his  right  in  all  the  real  property  in  respect  whereto 
such  duty  is  imposed,  and  such  duty  shall  also  be  a  first 
charge  on  the  interest  of  any  person  chargeable  with  said 
duty  in  the  personal  property  in  respect  whereto  the  same  is 
imposed,  while  the  same  remains  in  the  ownership  or  control 
of  such  person  or  of  any  trustee,  guardian  or  husband  of  such 
person,  and  such  duty  shall  be  payable  by  the  person  receiv- 
ing the  property  in  respect  whereto  the  same  is  imposed. 
1895,  c.  8,  s.   17. 

19.  (1)  Persons  who  are  Personally  Accountable. — 
The  following  persons,  in  addition  to  the  person  receiving 
the  property  subject  to  duty,  shall  be  personally  accountable 
to  the  Provincial  Treasurer  for  the  duty  payable  in  respect 
to  such  property,  but  to  the  extent  only  of  the  property  or 
funds  actually  received  or  disposed  of  by  them  respectively, 
that  is  to  say,  every  executor,  administrator,  trustee,  guard- 
ian or  husband,  in  whom  respectively  any  property,  or  the 
management  of  any  property,  subject  to  such  duty,  is  vested. 

(2)  Every  such  executor,  administrator,  trustee,  guar- 
dian or  husband  shall  retain  out  of  the  property  subject  to 
any  such  duty  the  amount  thereof,  or  collect  the  duty  thereon, 
and  shall  not  deliver  any  property  subject  to  duty  until  such 
duty  has  been  paid.     1895,  c.  8,  s.  18. 

20.  Executor's  Power  to  Sell  to  Pay  Duty. — Execu- 
tors, administrators  and  trustees  shall  have  power  to  sell  so 
much  of  the  property  subject  to  duty  as  will  enable  them  to 
pay  such  duty  in  the  same  manner  as  they  are  enabled  by 
law  to  sell  for  the  payment  of  debts  of  the  testator  or  intes- 
tate, or  in  cases  of  a  trustee,  as  if  the  instrument  creating 
the  trust  contained  a  power  of  sale  for  the  satisfaction  of 
such  duty.     1895,  c.  8,  s.   19. 
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21.  Duty  Payable  to  Treasurer. — Every  sum  of  money 
retained  by  an  executor,  administrator  or  trustee,  or  paid 
into  his  hands  for  the  duty  on  any  property,  shall  be  forth- 
with paid  by  him  to  the  Provincial  Treasurer.  1895,  c.  8, 
s.  20. 

22.  Refund. — When  any  debts  are  proved  against  the 
estate  of  a  deceased  person,  after  the  payment  of  legacies  or 
distribution  of  the  property  from  which  the  duty  has  been 
deducted,  or  upon  which  it  has  been  paid,  and  a  refund  has 
been  made  by  the  legatee,  devisee,  heir  or  next-of-kin,  a  pro- 
portion of  the  duty  so  paid  shall  be  repaid  to  him  by  the 
executor,  administrator  or  trustee,  if  the  said  duty  has  not 
been  paid  to  the  Provincial  Treasurer,  or  by  the  Treasurer 
if  it  has  been  so  paid.      1895,  c.  8,  s.  21. 

23.  Judge  of  Probate  may  Order  Payment. — If  it  ap- 
pears to  the  judge  of  the  court  of  probate  on  the  application 
of  any  person  interested  that  any  duty  payable  under  this 
chapter  has  not  been  paid  according  to  law,  such  judge  shall 
cite  the  person  or  persons  interested  in  the  property  liable 
to  the  duty  to  appear  on  a  day  certain,  to  be  named,  and 
show  cause  why  such  duty  should  not  be  paid.  Such  citation 
shall  be  served  personally  or  by  registered  letter  ten  clear 
days  before  the  day  named  in  such  citation.  The  judge,  upon 
being  satisfied  that  such  citation  has  been  duly  served,  may 
hear  and  determine  all  questions  respecting  such  duty  and  the 
person  or  persons  liable  therefor,  and  may  make  an  order 
directing  the  person  or  persons  liable  to  pay  the  same  to 
make  payment  thereof  to  the  Provincial  Treasurer  forthwith, 
or  within  such  reasonable  time  as  appears  proper  to  the 
judge.  Such  order  may  be  enforced  by  execution  in  the  same 
manner,  as  nearly  as  possible,  as  a  decree  for  the  payment 
of  posts  under  "The  Probate  Act."     1895,  c.   #,   s.   22. 

Where  there  is  no  judge  of  the  court  of  probate  resid- 
ing in  a  county,  such  application  may  be  made  to  the  regis- 
trar of  such  court,  and  the  registrar  shall,  upon  such  applica- 
tion, have  and  exercise  all  the  powers  as  to  the  hearing  of 
such  applications  and  as  to  making  orders  therein  which  are 
hereinbefore  conferred  upon  the  judge  of  the  court  of  pro- 
bate.     1   Ed.  VII.,  c.   33,  s.    1. 

24.  Probate  Act  to  Apply  to  Officials. — The  pro- 
visions of  "The  Probate  Act"  in  respect  to  appeals  to  the 
Supreme  Court  shall  be  applicable  to  any  order  made  by  the 
judge  of  the  Court  of  Probate,  or  the  registrar  thereof,  under 
the  next  preceding  section.  1895,  c.  8,  s.  23;  1  Ed.  VII., 
c.   33,  s.  2. 
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25.  Costs. — The  costs  of  all  proceedings  under  the  next 
two  preceding-  sections  shall  be  in  the  discretion  of  the  court 
or  judge  or  registrar,  and  shall  be  according  ro  the  scale  of 
fees  in  the  court  of  probate,  except  the  costs  of  appeals  to 
the  Supreme  Court,  which  shall  be  according  to  the  scale  of 
Supreme  Court  fees.  1895,  c-  8>  s-  24J  1  Ed.  VII.,  c.  33, 
s.  3- 

26.  Registrar  to  give  Bonds. — Every  registrar,  before 
entering  on  the  duties  of  his  office,  shall  deliver  to  the  Pro- 
vincial Treasurer,  a  bond  or  other  security  or  securities,  in 
such  sum  and  with  such  sufficient  security  or  securities  as 
are  approved  of  by  the  Governor-in-Council,  for  the  due  and 
punctual  performance  of  the  duties  imposed  upon  such  regis- 
trar by  this  chapter,  and  that  he  will  not  receive  any  duty 
payable  under  this  chapter.      1895,  c.  8,  s.   27. 

27.  Quarterly  Returns  by  Registrar. — The  registrar 
shall  make  quarterly  returns  to  the  treasurer,  showing  the 
following  facts  :  — 

(a.)  The  name  and  address  of  every  executor  and  ad- 
ministrator to  whom  probate  or  letters  of  administration  have 
been  granted,  the  date  of  granting  the  same,  and  the  name 
of  the  deceased  person  to  whose  estate  the  same  relate; 

(b.)  The  date  of  the  filing  of  every  inventory,  together 
with  the  amount  of  the  appraised  value  of  the  property  there- 
in; 

(c.)  A  copy  of  every  statement  filed  with  him  under  the 
provisions  of  this  chapter; 

(d.)  Every  valuation  and  appraisement  by  any  valuator 
appointed  by  the  Provincial  Treasurer; 

(e.)  A  statement  of  every  assessment  by  the  registrar  of 
the  duty  payable  upon  the  cash  value  of  property  liable  to 
duty; 

(/.)  A  statement  showing  what  appeals  have  been  taken 
under  the  provisions  of  this  chapter,  and  what  appeals  have 
been  decided,  with  the  results  of  the  same.     1895,  c.  8,  s.  25. 

28.  Payment  of  Registrar. — The  registrar  shall  be  paid 
for  such  returns  such  fees  as  is  fixed  by  the  Governor-in- 
Council.     1895,  c.  8,  s.   26. 

29.  Fees  of  Judges  and  Registrars  of^  Probate. — The 
judges  of  probate  and  the  registrars  of  the  several  courts  of 
probate  shall  be  entitled  to  take  for  the  performance  of  duties 
and  services  under  this  chapter,  similar  fees  to  those  payable 
to  them  under  the  chapter  "Of  Costs  and  Fees:"  1895,  c. 
8,  s.   28. 
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30.  Regulations  to  be  made  by  Governor-in-Council. 
— The  Governor-in-Council  may  make  regulations  for  carry- 
ing into  effect  the  provisions  of  this  chapter,  and  such  regula- 
tions shall  be  laid  before  the  House  of  Assembly  forthwith, 
if  the  house  is  in  session  at  the  date  of  such  regulations  and 
if  the  house  is  not  in  session  such  regulations  shall  be  laid 
before  the  house  within  the  first  seven  days  of  the  session 
next  after  such  regulations  are  made.     R.  S.,  c.  8,  s.  29. 

AMENDMENT  TO  THE   SUCCESSION   DUTIES   ACT. 
1   Ed.  VII.,  cap.  32,  N.S. 
Be  it  enacted  by  the  Governor,  Council  and  Assembly,  as 
follows  : — 

1.  GOVERNOR-IN-COUNCIL  AUTHORIZED  TO  REFUND  CER- 
TAIN Moneys  heretofore  Received. — The  Governor-in-Coun- 
cil is  hereby  authorized  to  refund  any  moneys  at  any  time 
heretofore  paid  into  the  Provincial  Treasury  under  any  Act 
respecting  Succession  duties  upon  any  bequest  or  devise  of 
money  or  other  property  for  religious,  charitable  or  educa- 
tional purposes. 

2.  Moneys  Refunded,  how  Voted  and  Paid. — The 
moneys  so  refunded  shall  be  voted  by  the  legislature  and  paid 
out  of  the  current  revenues  of  the  Province,  and  shall  be  paid 
to  the  institutions  to  which  the  said  bequests  or  devises  were 
respectively   made. 


PRINCE  EDWARD  ISLAND 
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57  Vict.,  chap.  5. 

AN  ACT  TO  PROVIDE  FOR  THE  PAYMENT  OF  SUCCES- 
SION DUTIES  IN  CERTAIN  CASES. 

[Assented  to  May  9th,  1894.] 
Preamble. — Whereas,  the  Province  of  Prince  Edward  Island 
expends  large  sums  annually  for  the  care  of  the  insane  :in<l  the  poor, 
and  it  is  expedient  to  provide  a  fund  for  defraying  part  of  such  ex- 
penditure by  a  succession  tax  on  certain  estates  of  persons  dying  as 
hereinafter  mentioned  : 

Therefore,  be  it  enacted  by  the  Lieutenant-Governor  and  Legis- 
lative Assembly  as  follows  : 

1.  Short  Title.— This  Act  may  be  cited  as  "The  Succession  Duty 
Act,  1894." 
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2.  "Property" — meaning  of. — The  word  "property"  in  this  Act 
includes  real  and  personal  property  of  every  kind  and  description, 
and  every  estate  or  interest  therein  capable  of  being  devised  or  be- 
queathed by  will  or  of  passing  on  the  death  of  the  owner  to  his  heirs 
or  personal   representatives. 

3.  "Executor"  and  "Administrator" — meaning  of. — "Execu- 
tor" shall  mean  and  include  "executrix,"  and  "Administrator"  shall 
mean  and  include  administratrix." 

4.  Where  Act  shall  not  apply. — This  Act  shall  not  apply  : — 
(i).  To  any  estate  the  value  of  which,  after  payment  of  all  debts 

and  expenses  of  administration,  does  not  exceed  three  thousand 
dollars;  nor 

(2).  To  property  given,  devised,  or  bequeathed  for  religious, 
charitable  or  educational  purposes  within  this  Province  ;  nor 

(3).  To  property  passing  under  a  will,  intestacy  or  otherwise  to 
or  for  the  father,  mother,  husband,  wife,  child,  grandchild,  brother, 
sister,  brother's  child,  or  sister's  child,  daughter-in-law  or  son-in-law 
of  the  deceased,  where  the  value  of  the  property  of  the  deceased, 
after  payment  of  all  debts  and  expenses  of  administration,  does  not 
exceed  ten  thousand  dollars  in  value. 

5.  Property  passing  on  death  of  owner  liable  to  Sue- 
cession  duty. — Save  as  aforesaid  all  property  situate  or  being  within 
this  Province,  whether  the  deceased  person  owning  or 'entitled  there- 
to last  dwelt  within  said  Province  or  not,  passing  either  by  will  or 
intestacy,  and  any  interest  therein  or  income  therefrom  which  shall 
be  voluntarily  transferred  by  deed,  grant  or  gift,  made  in  contempla- 
tion of  the  death  of  the  grantor  or  bargainor,  or  made  or  intended 
to  take  effect,  in  possession  or  enjoyment  after  such  death  to  any 
person  in  trust  or  otherwise,  or  by  reason  whereof  any  person  shall 
become  beneficially  entitled  in  possession  or  expectancy,  to  any 
property  or  the  income  thereof,  and  all  property  wherever  situate 
or  being,  over  which  the  executor  or  administrator  shall  or  may 
exercise  control  and  which  shall  or  may  come  into  his  possession, 
shall  be  subject  to  a  succession  duty  to  be  paid  for  the  use  of  the 
Province  over  and  above  all  Probate  and  Surrogate  fees. 

(1).  Where  rate  of  duty  shall  be  1Y2  per  cent. — Where  the 
value  of  the  property  of  the  deceased,  after  payments  of  all  debts  and 
expenses  aforesaid,  exceeds  ten  thousand  dollars,  and  passes  in  manner 
aforesaid,  either  in  whole  or  in  part,  to  or  for  the  benefit  of  the 
father,  mother,  husband,  wife,  child,  grandchild,  brother,  sister,  bro- 
ther's child,  or  sister's  child,  daughter-in-law  or  son-in-law  of  the 
deceased,  the  same  or  so  much  thereof  as  so  passes  (as  the  case  may  be) 
shall  be  subject  to  a  duty  of  one  dollar  and  fifty  cents  for  every  one 
hundred  dollars  of  the  value  ;  or, 

(2).  Where  rate  shall  be  2Y2  per  cent. — Where  the  value  of 
the  property,  after  payment  as  aforesaid,  exceeds  fifty  thousand  dollars, 
the  whole  property  which  passes  as  aforesaid  shall  be  subject  to  a 
duty  of  two  dollars  and  fifty  cents  for  every  one  hundred  dollars  of 
the  value  ;  and 

(3).  Where  rate  shall  be  2V2  per  cent. — Where  the  value  of 
the  property,  after  payment  as  aforesaid,  exceeds  three  thousand 
dollars,  so  much  thereof  as  passes  to  or  for  the  benefit  of  the  grand- 
father, grandmother,  or  any  other  lineal  ancestor  of  the  deceased, 
except  the  father  and  mother,  or  to  a  brother  or  sister  of  the  father 
or  mother  of  the  deceased,  or  any  descendant  of  such  last  mentioned 
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brother  or  sister,  shall  be  subject  to  a  duty  of  two  dollars  and  fifty 
cents  for  every  one  hundred  dollars  of  the  value. 

(4).  Where  rate  shall  be  7V2  per  cent.— Where  the  value  of 
the  property  of  the  deceased,  after  payments  as  aforesaid,  exceeds 
three  thousand  dollars,  and  any  part  thereof  passes  to  or  for  the  benefit 
of  any  person  in  any  other  degree  of  collateral  consanguinity  to  the 
deceased  than  is  above  described,  or  to  or  for  the  benefit  of  any  stranger 
in  blood  to  the  deceased,  save  as  hereinbefore  provided  for,  the  same 
shall  be  subject  to  a  duty  of  seven  dollars  and  fifty  cents  for  every 
one  hundred  dollars  of  the  value. 

6.  Executors,  etc.,  to  file  Inventory.  Bond  for  payment  of 
duty. — An  Executor  or  Administrator  applying  for  Letters  of  Pro- 
bate or  Letters  of  Administration  to  the  estate  of  a  deceased  person 
shall,  before  the  issue  of  Letters  of  Probate  or  Administration  to  him, 
make  and  file  with  the  Surrogate  or  Judge  of  Probate  a  full,  true  and 
correct  statement  under  oath  showing  (a)  A  full,  itemized  Inventory 
of  all  the  property  of  the  deceased  person  and  the  market  value  there- 
of, (6)  The  several  persons  to  whom  the  same  will  pass  under  the  will 
or  intestacy  and  the  degree  of  relationship,  if  any,  in  which  they 
stand  to  the  deceased,  and  the  age,  address  and  occupation  of  each  of 
them  so  fas  as  then  can  be  ascertained.  And  the  Executor,  or  Admin- 
istrator, shall,  before  the  issue  of  Letters  of  Probate  or  Letters  of 
Administration,  deliver  to  the  Surrogate  or  Judge  of  Probate  a  bond 
in  a  penal  sum  equal  to  ten  per  cent,  of  the  sworn  value  of  the  pro- 
erty  of  the  deceased  person  liable  to  succession  duty,  executed  by 
himself  and  two  sureties  (each  of  whom  shall  justify  on  oath)  to  be 
approved  by  the  Surrogate  or  Judge  of  Probate,  conditioned  for  the 
due  payment  to  His  Majesty  of  any  duty  to  which  the  property  coming 
into  the  hands  of  such  Executor  or  Administrator  of  the  deceased  may 
be  found  liable.  Such  bond  shall  be  in  the  form  Schedule  A  to  this 
Act. 

7.  Attorney  General  may  obtain  Letters  of  Administra- 
tion, etc.,  when  no  application  is  made  for  same  within  thirty 
days  after  death  of  owner  of  estate.  Proviso. — If  hereafter  any 
person  shall  die  whose  estate  or  any  part  thereof  is  liable  to  succes- 
sion duty  under  this  Act.  and  Letters  of  Administration  or  Probate 
be  not  applied  for  and  actually  granted,  within  thirty  days  of  the  death 
of  such  person,  it  shall  be  lawful  for  the  Attorney  General  to  apply 
for  and  obtain  Administration  or  Probate  as  the  case  may  be,  without 
giving  any  security,  either  in  his  own  name  or  of  that  of  any  other 
person  to  be  appointed  by  him,  and  when  he  does  so  the  estate  shall 
thereafter  be  administered  under  the  direction  of  the  Court  of  Chancery. 
Provided  always  that  any  person  having  such  an  interest  in  the  estate  as 
would  entitle  him  to  Letters  of  Administration  or  Probate  may  at 
any  time  upon  application  to  the  Court  of  Chancery,  by  petition  or 
summons,  and  giving  security  for  the  due  payment  of  all  succession 
duty  payable  in  respect  of  such  estate  to  the  satisfaction  of  the  said 
Court,  assume  the  administration  of  the  said  estate. 

8.  "When  appraisement  to  be  directed. — In  case  the  Provincial 
Secretary  and  Treasurer  of  the  Province  of  Prince  Edward  Island 
is  not  satisfied  with  the  value  of  the  property  of  the  deceased,  so 
sworn  to,  the  Surrogate  or  Judge  of  Probate  shall,  at  the  instance 
of  the  Provincial  Secretary  and  Treasurer,  his  solicitor  or  agent* 
direct  in  writing  that  an  appraiser  appointed  by  the  Lieutenant  Gov- 
ernor in  Council  of  the  Province  shall  make  a  valuation  and  appraise 
the  said  property  under  oath. 
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9.  Valuation  of  Property.— In  such  case  the  appraiser  shall 
forthwith  give  due  and  sufficient  notice  by  delivery  thereof  or  by  regis- 
tered letter  to  the  executor  or  administrator,  and  to  such  other  persons 
as  the  Surrogate  or  Judge  of  Probate  may  direct,  of  the  time  and  place 
at  which  he  will  appraise  such  property,  and  he  shall  appraise  the  same 
accordingly  at  its  fair  market  value,  and  make  a  report  in  writing 
thereof  to  the  Surrogate  or  Judge  of  Probate,  together  with  such  other 
facts  in  relation  thereto  as  the  Surrogate  or  Judge  of  Probate  may 
require,  and  such  report  shall  be  filed  in  the  office  of  the  Surrogate 
or  Judge  of  Probate.  The  appraiser  shall  be  entitled  to  receive,  for 
services  performed  under  this  Act,  such  remuneration  as  the  Lieu- 
tenant-Governor in  Council  may  decide,  not  exceeding  Five  Dollars 
per  day. 

10.  'Where  Provincial  Secretary  is  not  satisfied  with  value 
of  property,  appraiser  may  be  appointed  by  Lieutenant  Gov- 
ernor.— Powers  of  appraiser. — The  Lieutenant-Governor  in  Council 
of  the  Province  may,  in  case  in  which  the  Provincial  Secretary  is  not 
satisfied  with  the  value  of  the  property  of  the  deceased,  as  aforesaid, 
appoint  an  appraiser,  whose  duty  it  shall  be  to  examine  such  Inventory 
and  the  property  therein  enumerated,  and  the  appraisement  thereof, 
and  the  correctness  of  the  same.  He  shall  have  power  to  summon 
before  him  witnesses,  and  to  require  them  to  give  evidence  on  oath 
orally  or  in  writing  (or  on  solemn  declaration  if  they  be  parties  entitled 
to  affirm  in  civil  matters),  and  to  produce  such  documents  and  things 
as  he  may  deem  requisite  to  the  full  investigation  of  the  matter  of  the 
correctness  of  said  inventory  and  appraisement.  For  the  purpose  of 
such  investigation  he  shall  have  all  the  powers  that  an  executor  or 
administrator  has  heretofore  had  when  making  an  inventory.  He 
shall  alter,  amend,  add  to  or  take  away  from  the  said  inventory  and 
appraisement  as  to  him  shall  appear  just  and  proper,  and  shall,  if 
necessary,  make  a  new  inventory  and  appraisement.  He  shall  as 
soon  as  possible  conclude  such  investigation,  and  make  his  report 
thereon  without  delay. 

11.  Mode  of  assessing  property  liable  to  duty. — The  Sur- 
rogate or  Judge  shall  upon  receiving  the  inventory  and  appraise- 
ment from  the  executor  or  administrator  unless  the  appraiser  is  direct- 
ed to  value  and  appraise,  and  in  such  case  upon  receiving  the  report 
of  the  appraiser,  forthwith  proceed  to  assess  and  fix  the  then  cash 
value  of  all  estates,  interests,  annuities  and  life  estates  or  terms  of 
years  growing  out  of  such  estate,  and  the  duty  to  which  the  same  is 
liable,  and  shall  immediately  give  notice  thereof  by  service  of  a  copy 
of  such  notice  or  by  registered  letter,  to  all  parties  known  to  be 
interested  therein  ;  and  the  value  of  every  future  or  contingent  or 
limited  estate,  income  or  interest  shall,  for  the  purpose  of  this  Act,  be 
determined  by  the  rule,  method  and  standard  of  mortality  and  of 
value  to  be  fixed  by  an  accountant  named  by  the  Provincial  Secretary 
and  Treasurer  of  the  Province,  and  the  accountant  shall,  on  the 
application  of  a  Surrogate  or  Judge  of  Probate,  determine  the  value 
of  such  future  or  contingent  or  limited  estate,  income  or  interest  upon 
the  facts  contained  in  the  statement  of  the  Surrogate  or  Judge  of 
Probate  hereinafter  provided  for,  and  shall  certify  the  same  to  the 
Surrogate  or  Judge  of  Probate,  and  his  certificate  shall  be  conclusive 
as  to  the  matters  dealt  with  therein. 

12.  Appeals  from  appraisement  or  assessment. — Any  person 
affected  thereby  who  is  dissatisfied  with  the  appraisement  or  with  the 
assessment  of  the   Surrogate   or  Judge   of  Probate   provided  for  in 
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the  last  above  section  hereof  may  appeal  therefrom  to  the  Supreme 
Court  of  Prince  Edward  Island  within  thirty  days  after  the  registra- 
tion of  the  notice  to  such  person  on  giving  security  approved  by  a 
Judge  of  the  Supreme  Court  to  pay  all  costs,  together  with  whatever 
duty  shall  be  fixed  by  the  said  Court,  and  upon  such  appeal  to  the 
Supreme  Court  the  Court  shall  have  jurisdiction  to  determine  all 
questions  of  valuation  and  of  the  liabilities  of  the  appraised  estate  or 
any  part  thereof  for  such  duty,  and  such  decision   shall   be  final^ 

13.  Bond  of  Executor  to  be  delivered  to  Provincial  Sec- 
retary.— The  Surrogate  or  Judge  of  Probate  shall  require  every 
executor  or  administrator  as  soon  as  the  value  of  the  property  liable 
to  succession  duty  has  been  ascertained,  as  hereinbefore  provided, 
to  deliver  to  him  such  bond  as  is  provided  for  in  section  6  of  this  Act, 
and  shall  forthwith  upon  receipt  of  such  bond  deliver  the  same  to  the 
Provincial  Secretary  and  Treasurer  of  the  Province  at  Charlottetown. 

14.  Surrogate  to  prepare  statement  of  lacts  necessary  to 
determine  value  of  estate. — The  Surrogate  or  Tudge  of  Probate 
shall  in  every  case  where  he  is  required  to  assess  and  fix  the  cash 
value  of  future  or  contingent  or  limited  estates,  income  or  interest, 
prepare  a  statement  of  facts  necessary  to  determine  the  value  of 
such  estate,  income  or  interest,  and  deliver  or  mail  a  copy  thereof,  , 
postage  prepaid  and  registered,  to  the  accountant  named  by  the 
Provincial  Secretary  and  Treasurer.  He  shall,  upon  request  of 
such  accountant,  furnish  him  in  the  same  way  with  such  additional 
facts  as  may  be  necessary  for  such  determination. 

15.  Surrogate  to  make  monthly  returns  to  Provincial  Sec- 
retary of  particulars  of  estate  under  administration,  etc. — The 
Surrogate  or  Judge  of  Probate  shall  make  monthly  returns  to  the 
Provincial  Secretary  and  Treasurer  showing  the  following  facts  : — 

(i).  The  name  and  address  of  every  executor  or  administrator  to 
whom  letters  testamentary  or  letters  of  administration  have  been 
granted,  the  date  of  granting  the  same,  and  the  name  of  the  deceased 
person  to  whose  estate  the  same  relate. 

(2).  The  date  of  filing  every  inventorv,  together  with  the  amount 
of  the  appraised  value  of  the  property  therein. 

(3).  A  copy  of  every  statement  filed  under  section  6  of  this 
Act- 

(4).  Every  valuation  and  appraisement  by  the  appraiser  appointed 
by  the  Lieutenant-Governor  in  Council. 

(5).  A  statement  of  every  assessment  by  the  Surrogate  or  Judsre 
of  Probate  of  the  cash  value  of  property  liable  to  duty,  showing  the 
duty  payable  in  respect  of  the  same. 

(6).  A  statement  showing:  what  appeals  have  been  taken  under 
section  12  of  this  Act,  and  what  appeals  have  been  decided,  with  the 
results  of  the  same. 

16.  Bequests,  etc..  to  executors  or  trustees. — Where  a  bequest 
or  devise  of  property  which  otherwise  would  be  liable  to  the  payment 
of  duty  under  this  Act  is  made  to  an  executor  or  trustee  in  lieu  of 
commissions  or  allowance,  and  said  bequest  or  devise  exceeds  what 
would  be  a  reasonable  compensation  for  the  services  of  the  executor 

.  or  trustee,  such  excess  only  shall  be  liable  to  said  duty,  and  the  Judge 
having  jurisdiction  in  the  case  shall  fix  such  compensation. 

17.  "When  duty  payable  on  future  estates  or  interests. — 
In  all  cases  where  there  has  been  a  devise,  descent  or  bequest  of 
property  liable  to  succession  duty,  to  take  effect  in  possession,  or  to 
come  into  actual  enjoyment  after  the  expiration  of  one  or  more  life 
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estate  or  estates  for  a  period  of  years,  the  duty  on  such  future  estate 
or  interest  shall  not  be  payable  nor  interest  begin  to  run  thereon  until 
the  person  or  persons  taking  such  future  estate  or  interest  shall  come 
into  actual  possession  of  such  estate  or  interest  by  the  determination 
of  estates  for  life  or  years,  and  the  duty  shall  be  assessed  upon  the 
value  of  the  estate  or  interest  at  the  time  the  right  of  possession 
accrues  as  aforesaid,  and  the  person  or  persons  so  taking  shall  upon 
coming  into  actual  possession  become  liable  to  pay  such  duty. 

18.  Duties  payable  within  eighteen  months  from  death  of 
owner. — The  duties,  imposed  by  this  Act,  unless  otherwise  herein 
provided  for,  shall  be  due  and  payable  at  the  death  of  the  deceased 
or  within  eighteen  months  thereafter,  and  if  the  same  are  paid  within 
eighteen  months  no  interest  will  be  charged  or  collected  thereon, 
but  if  not  so  paid  interest  at  the  rate  of  six  per  centum  per  annum 
shall  be  charged  and  collected  from  the  death  of  the  deceased,  and 
such  duties,  together  with  the  interest  thereon,  shall  be  and  remain 
a  lien  upon  the  property  in  respect  to  which  they  are  payable  until 
the  same  are  paid. 

19.  Extension  of  time  for  payment  of  duty. — The  Judge  of 
Probate  having  jurisdiction  in  the  case  may  make  an  order,  upon  the 
application  of  any  person  liable  for  the  payment  of  said  duty,  extend- 
ing the  time  fixed  by  law  for  payment  thereof  where  it  appears  to 
such  Judge  that  payment  within  the  time  prescribed  by  this  Act  is 
impossible  owing  to  some  cause  over  which  the  person  liable  has 
no  control,  provided,  however,  that  such  time  shall  in  no  case  be 
extended  for  a  greater  period  than  one  year  beyond  the  time  so  fixed. 

20.  Administrators,  etc.,  to  deduct  duty  before  delivering 
property. — Any  administrator,  executor  or  trustee,  having  in  charge 
or  trust  any  estate,  legacy  or  property  subject  to  the  said  duty,  shall 
deduct  the  duty  therefrom,  or  collect  the  duty  thereon,  upon  the  ap- 
praised value  thereof  from  the  person  entitled  to  such  property,  anj 
he  shall  not  deliver  any  property  subject  to  duty  to  any  person  until 
he  has  collected  the  duty  thereon. 

21.  Power  to  sell  for  paynent  of  duty. — Executors,  adminis- 
trators and  trustees  shall  have  power  to  sell  so  much  of  the  property 
of  the  deceased  as  will  enable  them  to  pay  said  duty  in  the  same 
manner  as  they  may  be  enabled  by  law  so  to  do  for  the  payment  of 
debts  of  the  testator  or  intestate. 

22.  To  whom  duty  to  be  paid. — Every  sum  of  money  retained 
by  an  executor,  administrator  or  trustee,  or  paid  into  his  hands  for  the 
duty  on  any  property,  shall  be  paid  by  him  forthwith  to  the  Provin- 
cial Secretary  and  Treasurer  of  the  Province,  or  as  he  may  appoint. 

23.  Refunding  duty  upon  subsequent  payment  of  debts. — 

Where  any  debts  are  proven  against  the  estate  of  a  deceased  person, 
after  the  payment  of  legacies  or  distribution  of  the  property  from 
which  the  said  duty  has  been  deducted,  or  upon  which  it  has  been  paid, 
and  a  refund  has  been  made  by  the  legatee,  devisee,  heir  or  next  of  kin, 
a  proportion  of  the  duty  so  paid  shall  be  repaid  to  him  by  the  executor, 
administrator  or  trustee,  if  the  said  duty  has  not  been  paid  to  the 
Provincial  Secretary  or  Treasurer  of  the  Province,  or  by  the  Provin- 
cial Secretary  and  Treasurer  if  it  has  been  so  paid. 

24.  Collection  of  duty  upon  subsequent  payment  of  debts. — 
Where    any    foreign    executor,    administrator    or    trustee    assigns    or 
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transfers  any  stocks,  bonds  or  debentures  of  any  company  or  corpora- 
tion in  this  Province,  standing  in  the  name  of  a  deceased  person,  or 
in  trust  for  a  deceased  person,  which  are  liable  to  the  said  duty/ the 
said  duty,  if  not  previously  paid,  shall  be  paid  to  the  Provincial  (Sec- 
retary and  Treasurer  of  the  Province  on  the  transfer  thereof,  other- 
wise the  company  or  corporation  permitting  such  transfer  shall  be- 
come liable  to  pay  such  duty,  provided  that  such  company  or  cor- 
poration had  notice  before  such  transfer  that  the  said  stocks,  bonds 
or  debentures  were  liable  to  the  said  duty. 

25.  Mode  of  enforcing  payment  of  dnty. — If  it  appears  to 
the  Judge  of  Probate  that  any  duty  accruing  under  this  Act  has  not 
been  paid  according  to  law.  he  shall  make  an  order  directing  the 
person  or  persons  interested  in  the  property  liable  to  the  duty  to 
appear  before  him  on  a  day  certain  to  be  therein  named,  and  show 
cause  why  said  duty  should  not  be  paid.  Such  order  shall  be  served 
either  personally  or  by  registered  letter  ten  clear  days  before  the 
da-"-  named  in  said  order.  Upon  said  day  the  Judge,  upon  being 
satisfied  that  such  order  has  been  duly  served,  may  hear  and  determine 
all  questions  regarding  said  duty,  and  the  person  or  persons  liable 
therefor,  and  may  make  an  order  directing  the  person  or  persons  liable 
to  pav  the  same  to  make  payment  thereof  to  the  Provincial  Secretary 
and  Treasurer  forthwith,  or  within  such  reasonable  time  as  mav 
appear  proper  to  the  Judge.  Such  order  shall  be  considered  as 
*  judgment  of  a  Court  of  Record,  and  may  be  enforced  by  execution 
in  the  form  Schedule  B.  hereto  annexed. 

26.  Additional  remedies  for  collection  of  dnty. — In  addition 
*<"»  or  in  lieu  of  the  remedy  hereinbefore  provided,  if  it  shall  at  anv 
f;me  appear  to  the  Attorney  General  that  the  dutv  payable  in  respect 
<^f  any  estate  or  any  part  thereof  under  the  provisions  of  this  Act  ha« 
not  actually  been  paid  within  the  time  allowed  by  the  Statute  he  may 

(i).  Proceed  in  the  Court  of  Chancery  to  enforce  the  lien  therein 
before  created  ;  or, 

(2).  He  may  in  the  Court  of  Chancery  or  the  Supreme  Court 
proceed  by  suit  to  be  begun  by  ordinary  Writ  of  Summons^  or 
Capias  to  enforce  the  bond  which  may  have  been  given  as  provided 
by  this  Act  ;  or, 

(3).  He  may  in  the  same  suit,  notwithstanding  that  different 
parties  may  be  required,  proceed  to  enforce  the  lien  and  the  bond. 

27.  Costs. — The  costs  of  all  proceedings  under  this  Act  shall  be 
in  discretion  of  the  Court  or  Judge. 

28.  Fees  of  Surrogate. — The  Surrogate  or  Judge  of  the  Court 
of  Probate  shall  be  entitled  to  take  for  the  performance  of  duties  and 
services  under  this  Act  similar  fees  to  those  payable  under  the  Statute 
in  force  relating  to  Probate  Courts. 

29.  Lieutenant-Governor  in  Council  may  make  regula- 
tions.— The  Lieutenant  Governor  in  Council  may  make  regulations 
for  carrying  into  effect  the  provisions  of  this  Act.  and  such  regula- 
tions shall  be  laid  before  the  Legislative  Assembly  forthwith,  if  the 
Legislature  is  in  session  at  the  date  of  such  regulations  and  if  the 
Legislature  is  not  in  session  such  regulations  shall  be  laid  before  the 
Legislature  within  the  first  seven  days  of  the  session  next  after  such 
regulations  are  made. 
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SCHEDULE  A. 

Know  all  men  by  these  presents  that  we,  A.  h.  (the  administrator 

or  executor),  C.  D.  and  E.  R,  all  of ,  in  the  County  of , 

Province  of  Prince  Edward  Island,  are  held  and  firmly  bound  unto 

our  Sovereign  Lord  the  King  in  the  sum  of dollars   (ten  per 

centum  of  the  value  ascertained  under  this  Act,  the  property  liable  to 
succession  duty),  to  be  paid  to  His  Majesty  the  King,  for  which 
payment  well  and  truly  to  be  made  we  bind  ourselves,  our  and  every 
of   our  heirs,   executors  and  administrators  jointly  and  severally  by 

these  presents,  sealed  with  our  seals  and  dated  this day  of 

-A.D.,  ig 

The  condition  of  this  obligation  is  such  that  if  the  above  bounden 

A.   B.  Administrator   (or  executor  as  the  case  may  be),   of , 

deceased,  shall  make  due  payment  to  the  Provincial  Secretary  and 
Treasurer  of  the  Province  of  Prince  Edward  Island  of  all  and  any 

duty  to  which  the  property  of  the  said ,  deceased, coming  to 

the  hands  of  the  said  A.  B.  may  be  found  liable,  then  this  obligation 
to  be  null  and  void,  otherwise  to  remain  in  full  force  and  effect. 

Signed,  sealed  and  delivered  [L.  S.] 

in  presence  of  [L.  S.] 

ri„  s.] 


SCHEDULE  B. 

EXECUTION. 

Dominion  of  Canada, 

Province  of  Prince   Edward  Island. 

In      the  Surrogate  and  Probate  Court. 
County  of 


To  the  Sheriff  of  the  County  of County 

Greeting  : 

You  are  hereby  required  (or  in  case  it  may  be  an  alias  execution, 

as  before)  to  levy  of  the  goods  and  chattels  of ; , 

within  your  bailiwick,  the  sum  of for  cost  awarded  in  favor 

of  (or  as  the  case  may  be)  in  a  certain  proceeding  lately  had  before  me 
as  Surrogate  Judge  of  Probate,  in  and  for  Prince  Edward  Island  ;  and 
have  that  money  before  me  at  my  office,  in  Charlottetown,  in  said 
Island,  within  thirty  days  from  the  date  hereof,  to  be  rendered  to  the 

said ,  and  for  want  of  such  goods  and  chattels  whereon 

to  levy  you  will  take  the  body  of  the  said ,  and  him 

safely  keep  until  the  said  sum  and  your  costs  of  levying  this  execution 
be  paid  and  make  return  thereof  within  thirty  days  from  the  elate 
thereof. 

Given  under  my  hand  this day  of 19 


C.  D. 

Surrogate.  Judge  of  Probate. 


E.  F.  Registrar. 
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NORTH  WEST  TERRITORIES. 

ORDINANCES  OF  THE  N.  W.  T.  1903. 
Sess.  2,  chap.  5. 

Applicable  to  Alberta.     (As  to  Saskatchewan  see  p.  183.) 

AN  ORDINANCE  TP  PROVIDE  FOR  THE  PAYMENT  OF  SUC- 
CESSION DUTIES  IN  CERTAIN  CASES. 

[Assented  to  November  21,  1903.] 

The  Lieutenant  Governor  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Territories,  enacts  as  follows: 

1.  Short  title. — This  Ordinance  may  be  cited  as  "The  Succes- 
sion Duty  Ordinance"  1903,  Sess.  2,  c.  5,  s.  1. 

2.  Application. — This  Ordinance  shall  apply  to  the  estates  of 
persons  dying  after  it  comes  into  effect.    1903,  Sess.  2,  c.  5,  s.  2. 

3.  Interpretation. — In  this  Ordinance  and  any  regulations 
passed  thereunder  unless  the  context  otherwise  requires: 

1.  Property. — The  word  "property"  includes  real  and  personal 
property  of  every  description  and  wheresoever  situate  and  every 
estate  or  interest  therein  capable  of  being  devised  or  bequeathed  by 
will  or  of  passing  on  the  death  of  the  owner  to  his  heirs  or  per- 
sonal representatives; 

2.  Aggregate  value. — The  expression  "aggregate  value" 
means  the  value  of  the  property  before  any  debts  or  other  allow- 
ances or  exemptions  are  deducted  therefrom  and  for  the  purposes 
of  subsections  (3),  (4)  and  (5)  of  section  5  includes  property  outside 
of  the  Territories; 

3.  Dutiable  value. — The  expression  "dutiable  value"  means 
the  value  of  the  property  after  the  debts  or  other  allowances  or  ex- 
emptions authorised  by  this  Ordinance  are  deducted  and  in  'determin- 
ing the  dutiable  value  of  the  estate  of  a  deceased  the  value  shall  be 
taken  as  at  the  date  of  the  death  of  the  deceased  and  allowance  shall 
be  made  for  reasonable  funeral  expenses  and  for  debts  and  incum- 
brances which  shall  be  deducted  from  the  value  of  the  property  but 
no  allowance  shall  be  made: 

(a)  For  debts  incurred  by  the  deceased  or  incumbrances  created 
by  a  disposition  made  by  the  deceased  unless  such  debts  or  incum- 
brances were  incurred  or  created  bona  fide  for  full  consideration  in 
money  or  money's  worth  wholly  for  the  deceased's  own  use  and 
benefit  and  take  effect  out  of  his  interest;  or 

(b)  For  any  deht  in  respect  whereof  there  is  a  right  to  reim- 
bursement from  any  other  estate  or  person  unless  such  reimburse- 
ment cannot  be  obtained;  or 

(c)  More  than  once  for  the  same  debt  or  incumbrance  charged 
upon  different  portions  of  the  estate;   or 

(d)  For  the  expenses  of  administration  except  the  expenses  of 
procuring  letters  probate  or  letters  of  administration;  or 

(e)  For  the  expenses  of  the  execution  of  any  trusit  created  by 
the  will  of  a  testator. 

4.  Court. — "Court"  shall  mean  the  supreme  court  of  the  North- 
West  Territories; 
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5.  Judge.— "Judge"  shall  mean  a  judge  of  the  said  court.  1903 
Sess.  2,  c.  5,  s.  3. 

4.  To  what  Ordinance  does  not  apply.— This  Ordinance  shall 
not  apply  as  respects  the  payment  of  duty: 

1.  To  any  estate  the  value  of  which  after  the  allowance  au- 
thorised by  this  Ordinance  does  not  exceed  five  thousand  dollars- 
nor  ' 

2.  To  any  estate  in  respect  of  property  passing  by  will  or  in- 
testacy or  otherwise  to  or  for  the  use  of  the  father,  mother,  brother, 
sister,  husband,  wife,  child,  grandchild,  daughter-in-law  or  son-in- 
law  of  the  deceased  or  to  any  person  or  persons  adopted  before  the 
age  of  twelve  years  by  the  deceased  as  his  child  or  children  or  to 
any  person  to  whom  dec-eased  for  not  less  than  ten  years  prior  to 
his  death  -stood  in  the  acknowledged  relation  of  parent  where  the 
aggregate  value  of  the  property  of  the  deceased  does  not  exceed 
twenty-five  thousand  dollars.     1903,  Sess.  2,  c.  5,  s.  4. 

5.  Property  in  respect  of  which  estate  liable  to  succession 
duty. — Save  as  aforesaid  the  estate  of  any  person  dying  after  the 
coming  into  force  of  this  Ordinance  who  at  the  time  of  his  death 
was  domiciled  in  the  Territories  or  who  being  domiciled  elsewhere 
died  leaving  property  in  the  Territories  shall  be  subject  to  a  suc- 
cession duty  to  be  paid  for  the  use  of  the  Territories  and  for  the 
purpose  of  ascertaining  amount  of  such  duty  the  classes  of  pro- 
perty hereinafter  enumerated  shall  be  -deemed  to  he  part  of  the 
estate  of  the  deceased: 

(a)  Property  in  or  out  of  the  Territories. — All  property 
situate  within  the  Territories  and  any  interest  therein  or  income 
therefrom  whether  the  deceased  person  owning  or  being  entitled  to 
such  property  was  at  the  time  of  his  death  domiciled  in  the  Terri- 
tories or  elsewhere  and  where  the  deceased  at  the  time  of  his  death 
was  domiciled  in  the  Territories  all  movable  or  personal  property 
locally  situate  without  the  Territories  and  any  interest  therein; 

(b)  Property  voluntarily  transferred  in  contemplation  of 
death. — All  property  situate  as  aforesaid  or  any  interest  therein  or 
income  therefrom  which  shall  be  voluntarily  transferred  by  transfer 
made  in  contemplation  of  the  -death  of  the  transferor  or  intended  to 
take  effect  in  possession  or  enjoyment  after  such  death  to  any  person 
in  trust  or  otherwise  or  by  reason  of  which  transfer  any  person 
shall  become  beneficially  entitled  in  possession  or  expectancy  to  any 
property  or  the  income  thereof; 

(c)  "Donationes  mortis  causa"  or  voluntary  dispositions 
within  twelve  months  of  death. — Any  property  taken  as  donatio 
mortis  causa  or  under  a  disposition  purporting  to  operate 
as  an  immediate  gift  inter  vivos  whether  by  way  of 
transfer,  delivery,  declaration  of  trust,  or  otherwise,  which  shall  not 
have  been  bona  fide  made  twelve  months  before  the  death  of  de- 
ceased including  property  taken  under  any  gift,  whenever  made,  of 
which  property  bona  fide  possession  and  enjoyment  shall  not  have 
been  assumed  by  the  donee  immediately  upon  the  gift  and  thence- 
forward retained  to  the  entire  exclusion  of  the  donor  or  of  any 
benefit  to  him  by  contract  or  otherwise; 

(d)  Property  transferred  by  owner  to  himself  jointly  with 
some  other  person. — Any  property  which  a  person  having  been  ab- 
solutely entitled  thereto  has  caused  or  may  cause  to  be  transferred 
to  or  vested  in  himself  and  any  other  person  jointly  whether  by  dis- 
position or  otherwise,  so  that  the  beneficial  interest  therein  or  in 
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Borne  part  thereof  passes  or  accrues  by  survivorship  on  his  death  to 
such  other  person  including  also  any  purchase  or  investment  effected 
by  the  person  who  was  absolutely  entitled  to  the  property  -either  by 
himself  alone  or  in  concert  or  by  arrangement  with  any  other  person; 

(e)  Property  passing  under  settlement. — Any  property  pass- 
ing under  any  past  or  future  settlement  including  any  trust  whether 
expressed  in  writing  or  otherwise,  and  if  contained  in  a  deed  or 
other  instrument  effecting  a  settlement  whether  such  deed  or  other 
instrument  was  made  for  valuable  consideration  or  not  as  between 
the  settlor  and  any  other  person  made  by  deed  or  other  instrument 
not  taking  effect  as  a  will  whereby  an  interest  in  such  property  or 
the  proceeds  of  sale  thereof  for  life  or  any  other  period  determinable 
by  reference  to  death  is  reserved  either  expressly  or  by  implication 
to  the  settlor,  or  whereby  the  settlor  may  have  reserved  to  himself 
the  right  by  the  exercise  of  any  power  to  restore  to  himself  or  to 
reclaim  the  absolute  interest  in  such  property  or  the  proceeds  of 
sale  thereof  or  to  otherwise  resettle  the  same  or  any  part  thereof; 

(f)  Annuities,  etc. — Any  annuity  or  other  interest  purchased 
or  provided  either  by  any  person  alone  or  in  concert  or  by  arrange- 
ment with  any  other  person  to  the  extent  of  the  beneficial  interest 
accruing  or  arising  by  survivorship  or  otherwise  on  the  death  of 
ine  deceased; 

(g)  Property  of  which  deceased  was  competent  to  dispose 
liable  to  duty. — Any  property  of  which  a  person  was  at  the  time 
of  his  'death  competent  to  dispose;  and  a  person  shall  be  deemed 
competent  to  dispose  of  property  if  he  has  such  an  estate  or  in- 
terest therein  or  such  general  or  limited  power  as  would  if  he  were 
sui  juris  enable  him  to  dispose  of  the  property  as  he  thinks  fit  or  to 
dispose  of  the  same  for  the  benefit  of  his  children  or  some  of  them, 
whether  the  power  is  -exercisable  by  instrument  inter  vivos  or  by  will 
or  both  including  the  power  exercisable  by  a  tenant  in  tail  whether 
in  possession  or  not,  but  exclusive  of  any  power  exercisable  in  a 
fiduciary  capacity  under  a  disposition  not  made  by  himself  or  as 
mortgagee.  A  disposition  taking  effect  out  of  the  interest  of  the 
person  so  dying  shall  be  deemed  to  have  been  made  by  him  whether 
the  concurrence  of  any  other  person  was  or  was  not  required.  Money 
which  a  person  has  a  general  power  to  charge  on  property  shall  be 
deemed  to  be  property  of  which  he  has  the  power  to  dispose. 

(2)  Particular  descriptions  not  to  affect  general  words  — 
The  descriptions  of  properties  in  clauses  (c),  (d),  (e),  (f)  and  (g) 
ehall  not  be  construed  to  restrict  the  generality  of  the  descriptions 
contained  in  clauses   (a)  and  (b). 

(3)  Amount  of  duty. — Where  the  aggregate  value  of  the 
property  of  the  deceased  exceeds  $25,000  so  much  thereof  as  passes 
by  will,  intestacy  or  otherwise  to  or  for  the  benefit  of  any  one  or 
more  of  the  persons  enumerated  in  clause  2  of  section  4  shall  be 
subject  to  a  duty  as  follows:  — 

Upon  the  value  up  to  $100,000  at  the  rate  of  $1.50  for  every  $100 
of  value  of  the  whole  property  in  excess  of  $25,000; 

Where  the  value  exceeds  $100,000  but  does  not  exceed  $200,000 
at  the  rate  of  $2.50  for  every  $100  of  value  of  the  whole  property  in 
excess  of  $25,000; 

n/inTS"^  t]lValue  exceeds  $200,000  at  the  rate  of  $5.00  for  everv 
$100  of  value  of  the  whole  property  in  excess  of  $25,000. 

*    *^\nre  the  ^gregate  va]ue  of  the  propertv  of  the  deceased 
exceeds  $5,000  so  much  thereof  as  passes  by  will,  intestacy  or  other- 
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wise  to  the  grandfather  or  grandmother  or  any  .other  lineal  ancestor 
of  the  deceased  except  the  father  or  mother  or  to  any  decendant  of 
a  brother  or  sister  of  the  -deceased  or  to  a  brother  or  sister  of  the 
father  or  mother  of  the  deceased  or  to  any  descendant  of  such  last 
mentioned  brother  or  sister  shall  be  subject  to  a  duty  of  $5  for  every 
$100  of  the  value  in  excess  of  $5,000. 

(5)  Where  the  aggregate  value  of  the  property  of  the  -deceased 
exceeds  $5,000  so  much  thereof  as  passes  to  or  for  the  benefit  of  any 
person  in  any  other  degree  of  collateral  consanguinity  to  the  de- 
ceased than  is  above  described  or  to  or  for  the  benefit  of  any  stranger 
In  blood  to  the  deceased  save  as  hereinbefore  provided  for  shall  be 
subject  to  a  duty  of  $10  for  every  $100  of  the  value  in  excess  of 
$5,000. 

(16)  No  duty  shall  however  be  imposed  on  any  estate  in  respect 
of  any  property  which,  being  all  of  the  property  passing  to  one  per- 
son, when  such  person  is  one  of  the  persons  enumerated  in  clause 
2  of  section  4,  does  not  exceed  $5,000  and  in  any  other  case  does 
not  exceed  $200. 

(7)  If  any  legacy  or  succession  duty  has  been  paid  on  any  mov- 
able or  personal  property  locally  situate  without  the  Territories  else- 
where than  in  the  Territories  no  further  duty  in  respect  of  it  shall 
be  imposed  beyond  the  amount,  if  any,  for  which  the  estate  would 
be  liable  in  respect  of  such  property  in  excess  of  the  amount  so  paid. 

(8)  Nothing  herein  contained  shall  render  any  estate  liable  for 
duty  in  respect  of  any  property  lona  fide  transferred  for  a  considera- 
tion that  is  of  a  value  substantially  equivalent  to  the  property  trans- 
ferred.   1903,  Seas.  2,  c.  5,  s.  5. 

6.  Executors,  etc.,  to  file  inventory  and  bonds. — An  ex- 
ecutor or  administrator  applying  for  letters  probate  or  for  letters  of 
administration  to  the  estate  of  a  deceased  person  shall  before  the 
Issue  of  letters  probate  or  administration  to  him  make  and  file  with 
the  clerk  of  the  court  a  full,  true  and  correct  statement  in  duplicate, 
under  oath,  showing: 

(a)  A  full  itemised  inventory  of  all  the  property  of  the  deceased 
person  including  any  property  not  situate  in  the  Territories  and  the 
market  value  thereof;  and 

(b)  The  several  persons  to  whom  the  same  will  pass  under  the 
will  or  intestacy  and  the  degree  of  relationship,  if  any,  in  which  they 
stand  to  the  deceased;  and  the  executor  or  administrator  shall  before 
the  issue  of  letters  probate  or  letters  of  administration  deliver  to 
the  clerk  a  bond  in  a  penal  sum  equal  to  ten  per  cent,  of  the  sworn 
value  of  the  property  of  the  deceased  person  in  respect  to  which  his 
estate  may  be  liable  or  may  become  liable  to  succession  duty  executed 
by  himself  and  two  sureties  to  be  approved  by  the  clerk  or  a  guaran- 
tee company  to  be  approved  by  the  Territorial  treasurer  conditioned 
for  the  due  payment  to  his  Majesty  of  any  duty  to  which  the  estate 
of  the  deceased  coming  into  the  hands  of  the  said  executor  or  ad- 
ministrator may  be  found  liable. 

(2)  The  foregoing  subsection  shall  not  apply  to  estates  of  which 
the  aggregate  value  does  not  exceed  $5,000  nor  as  respects  the  pro- 
visions requiring  security  to  estates  in  respect  of  which  no  succession 
duty  is  payable  or  administration  to  which  is  being  applied  for  by  a 
public  administrator. 

(3)  One  -duplicate  of  the  said  statement  shall  be  forthwith 
transmitted  by  the  clerk  of  the  court  to  the  Territorial  treasurer. 

(4)  Where  property  passes  on  the  death  of  the  deceased  and 
no  executor  or  administrator  can  be  made  accountable  for  succession 
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duty  in  respect  of  such  property  every  person  to  whom  any  property 
so  passes  for  any  beneficial  interest  in  possession  and  also  to  the 
extent  of  the  property  actually  received  or  disposed  of  by  nim  every 
trustee,  guardian,  committee  or  other  person  in  whom  any  interest 
in  the  property  so  passing  or  the  management  thereof  is  at  any  time 
vested  and  every  person  in  whom  the  same  is  vested  in  possession 
by  alienation  or  other  derivative  title  shall  be  accountable  for  the 
succession  duty  in  respect  of  such  property  and  shall  within  two 
months  after  the  death  of  the  deceased  or  such  later  time  as  the 
Territorial  treasurer  shall  allow  deliver  to  the  clerk  of  the  court 
of  the  judicial  district  in  which  said  property  is  situate  an  account 
to  the  best  of  his  knowledge  and  belief  of  the  property  which  ac- 
count shall  be  verified  under  oath. 

(5)  Any  executor  or  administrator  who  in  order  to  escape  pay- 
ment of  succession  duty  imposed  by  this  Ordinance  shall  fail  to  in- 
clude any  property  of  the  deceased  in  the  inventory  required  by  this 
section  to  be  filed  or  shall  distribute  any  part  of  the  said  estate 
without  bringing  the  same  into  the  Territories  shall  be  personally 
liable  to  pay  to  His  Majesty  the  amount  of  the  duty  which  would 
have  been  payable  in  respect  of  the  property  so  omitted  or  so  dis- 
tributed.    1903,  Sess.  2,  c.  5,  s.  6. 

7.  Appraisement  of  appraiser. — In  case  the  Territorial  trea- 
surer is  not  satisfied  with  the  value  so  sworn  thereto  or  to  the  cor- 
rectness of  the  said  inventory  he  may  personally  or  by  his  advocate 
or  agent  direct  in  writing  some  competent  person  to  make  a  valua- 
tion and  appraise  the  said  property  and  also  to  appraise  any  proper- 
ty alleged  to  have  been  improperly  omitted  from  the  said  inventory. 
1903,  Sess.  2,  c.  5,  s.  7. 

8.  Valuation  by  appraiser. — Any  appraiser  appointed  under 
the  provisions  of  the  next  preceding  section  shall  forthwith  give  due 
and  sufficient  written  notice  to  the  executors  or  administrators  and 
to  such  other  persons  as  the  clerk  of  the  court  may  direct  of  the 
time  and  place  at  which  he  will  appraise  the  property  included  in 
the  inventory  or  any  property  which  in  the  opinion  of  the  Territorial 
treasurer  his  advocate  or  agent  should  be  included  therein  and  shall 
appraise  the  same  accordingly  at  its  fair  market  value  and  make 
a  written  report  in  duplicate  of  the  appraisement  together  with  such 
other  facts  in  relation  thereto  as  the  clerk  of  the  court  may  by  order 
require  and  such  report  shall  forthwith  be  filed  in  the  office  of  the 
clerk  of  the  court  and  for  the  purpose  of  the  said  inquiry  and  ap- 
praisement the  said  appraiser  shall  have  all  the  powers  which  may 
be  conferred  upon  commissioners  under  An  Ordinance  respecting  In- 
quiries concerning  Public  Matters,  being  chapter  12  of  The  Consolidat- 
ed Ordinances  1S98. 

(2)  The  appraiser  shall  be  entitled  to  receive  the  sum  of  $5  per 
day  for  services  performed  under  this  Ordinance  and  his  actual  and 
necessary  travelling  expenses  and  the  same  shall  be  paid  to  him  by 
the  Territorial  treasurer. 

(3)  One  duplicate  of  the  said  report  shall  be  forthwith  trans- 
mitted by  the  clerk  of  the  court  to  the  Territorial  treasurer.  1903, 
Sess.  2,  c.  5,  s.  8. 

9.  Mode  of  assessing  property  liable  to  duty. — If  the  Terri- 
torial treasurer,  his  advocate  or  agent  and  the  other  parties  interest- 
ed do  not  agree  thereon  the  clerk  of  the  court  of  the  judicial  district 
in  which  the  property  or  part  of  it  is  situate  shall  assess  and  fix  the 
cash  value  at  the  date  of  the  death  of  the  deceased  of  all  estates,  in- 
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terests,  annuities  and  life  estates  or  terms  of  years  growing  out  of 
his  estate  and  the  duty  to  which  such  estate  is  liable  and  shall  im- 
mediately file  his  assessment  in  his  office  and  give  notice  thereof  by 
registered  letter  to  the  Territorial  treasurer  and  to  the  executor  or 
administrator  and  other  parties  interested.  1903,  Sess.  2,  c.  5,  s.  9. 

10.  Appeal  from  appraisement  or  assessment. — Any  in- 
terested person  dissatisfied  with  the  appraisement  or  assessment  may 
appeal  therefrom  to  a  judge  within  thirty  days  after  the  making  and 
filing  of  such  assessment  and  upon  such  appeal  the  said  judge  shall 
have  jurisdiction  to  determine  all  questions  of  valuation  and  the  lia- 
bility of  the  appraised  estate  or  any  part  thereof  for  such  duty  and 
the  decision  of  the  said  judge  shall  be  final.    1903,  Sess.  2,  c.  5,  s.  10. 

11.  Recovery  of  duties  by  action. — Any  sum  payable  under 
this  Ordinance  shall  be  recoverable  with  costs  of  suit  as  a  duty  due 
to  his  Majesty  from  any  person  liable  therefor  by  action  in  the  su- 
preme court  of  the  North-West  Territories  in  any  judicial  district 
and  it  shall  not  in  any  case  be  necessary  to  take  the  proceedings  au- 
thorised by  the  preceding  sections.     1903,  Sess.  2,  c.  5,  s.  11. 

12.  Matters  determinable  by  court. — The  said  court  shall 
also  have  jurisdiction  to  determine  what  property  is  liable  to  duty 
under  this  Ordinance,  the  amount  thereof  and  the  time  or  times 
when  the  same  is  payable  and  may  itself  or  through  any  referee  ex- 
ercise any  of  the  powers  which  by  sections  7  to  10  are  conferred  upon 
any  officer  or  person.     1903,  Sess.  2,  c.  5,  s.  12. 

13.  Action  before  time  for  payment  of  duty. — An  action 
may  be  brought  to  determine  any  question  of  liability  under  this 
Ordinance  notwithstanding  that  the  time  for  the  payment  of  the 
duty  has  not  arrived  and  such  action  shall  be  considered  as  an  or- 
dinary action  in  the  said  court.     1903,  Sess.  2,  c.  5,  s.  13. 

14.  Appeals. — An  appeal  shall  lie  to  the  supreme  court  en 
banc  in  any  action  brought  under  any  of  the  foregoing  sections 
wherever  an  appeal  would  lie  if  the  action  were  between  subject  and 
subject.     1903,  Sess.  2,  c.  5,  s.  14. 

15.  Declaration  as  to  liability  of  property  transferred 
before  deatb. — Where  any  person's  estate  is  declared  liable  to  duty 
in  respect  of  any  property  which  has  previous  to  the  death  of  such 
person  been  conveyed  or  transferred  to  some  other  person  the  court 
may  declare  the  duty  to  be  a  lien  upon  such  property  and  may  make 
such  declaration  although  the  amount  of  such  duty  has  not  been 
ascertained  and  where  any  property  in  respect  of  which  the  estate 
would  have  been  liable  to  duty  had  such  property  remained  in  the 
hands  of  the  person  to  whom  or  for  whose  benefit  it  was  conveyed 
or  transferred  by  such  deceased  person  has  been  conveyed  or  trans- 
ferred to  any  purchaser  for  valuable  consideration  the  court  may 
direct  the  person  to  whom  or  for  whose  benefit  the  said  property  was 
conveyed  or  transferred  by  such  deceased  person  as  aforesaid  to  pay 
the  amount  of  the  duty  to  which  the  estate  would  have  been  subject 
in  respect  of  such  property.    1903,  Sess.  2,  c.  5,  s.  15. 

16.  Future  estate,  etc.,  when  duty  may  be  paid. — Where  the 
property  real  or  personal  in  respect  of  which  duty  is  payable  includes 
any  future  or  contingent  estate,  income  or  interest  the  duty  in  re- 
spect of  such  estate,  income  or  interest  may  be  paid  within  the  time 
limited  by  subsection  (1)  of  section  17,  and  where  so  paid  the  duty 
shall  be  on  the  value  of  such  estate,  income  or  interest  as  at  the 
death  of  tihe  deceased.  By  consent  of  the  Territorial  treasurer  in 
writing  duty  may  be  paid  after  the  time  so  limited  and  before  such 
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estate,  income  or  interest  comes  into  possession;  but  in  the  event  of 
such  consent  the  duty  shall  then  be  on  a  value  not  less  in  any  event 
than  the  value  of  such  estate,  income  or  interest  as  at  the  date  when 
the  duty  is  paid;  and  no  deduction  shall  be  made  for  duty  paid  ot 
payable"  in  respect  of  any  prior  estate,  income  or  interest.  The  duty 
in  *  respect  of  any  future  or  contingent  estate,  income  or  interest 
if  not  sooner  paid  shall  be  payable  forthwith  when  such  estate,  in- 
come or  interest  comes  into  possession  in  which  case  the  duty  shall 
be  on  the  value  computed  under  section  9  as  at  the  date  of  such 
coming  into  possession;  and  no  deduction  shall  be  made  for  duty 
paid  or  payable  in  respect  of  any  prior  estate,  income  or  interest. 

(2)  Duty  paid  before  estate  conies  into  possession. — Where 
the  duty  in  respect  of  any  future  or  contingent  estate,  income  or  in- 
terest has  been  paid  by  .the  executor,  administrator  or  trustee  before 
such  estate,  income  or  interest  comes  into  possession  the  duty  so 
paid  shall  be  charged  on  such  future  or  contingent  estate,  income  or 
interest  and  shall  be  repaid  with  interest  at  the  rate  of  five  per  cent, 
per  annum  to  the  executor,  administrator  or  trustee,  as  the  cas-e  may 
be,  by  the  person  who  is  to  become  entitled  to  such  future  or  con- 
tingent estate,  income  or  interest  and  if  not  sooner  repaid  shall  then 
be  repaid  at  the  time  when  such  estate,  income  or  interest  comes 
Into  possession. 

(3)  "When  no  person  is  entitled  to  the  present  enjoyment 
of  a  future  or  contingent  estate. — Where  in  respect  of  any  future 
or  contingent  estate  or  interest  there  is  no  person  beneficially  en- 
titled to  the  present  income  or  enjoyment  or  where  there  is  some 
part  thereof  to  which  there  is  no  person  so  entitled  the  duty  in 
respect  of  such  future  or  contingent  estate  or  interest,  or  part  there- 
of, as  the  case  may  be,  shall  be  payable  as  in  sections  16  and  17 
provided. 

(4)  Commuting  duties  on  future  estate  or  interests. — Not- 
withstanding the  duty  may  under  this  section  not  be  payable  until 
tne  time  when  the  right  of  possession  or  actual  enjoyment  accrues 
any  executor,  administrator,  guardian  or  trustee  or  person  owning 
a  prior  interest  when  such  executor,  administrator,  guardian  or 
trustee  or  person  has  the  custody  or  control  of  the  property  may 
agree  upon  or  commute  for  a  present  payment  out  of  the  property  in 
discharge  of  the  said  duty;  and  the  treasurer  of  the  Territories  may 
upon  the  application  of  any  such  person  commute  the  succession  duty 
which  would  or  might  but  for  the  commutation  become  payable  in 
respect  of  such  interest  for  a  certain  sum  to  be  presently  paid  and  for 
determining  that  sum  shall  cause  a  present  value  to  be  set  upon 
such  duty  regard  being  had  to  the  contingencies  affecting  the  liabil- 
ity to  and  rate  and  amount  of  such  duty  and  interest  and  on  the 
receipt  of  such  sum  the  treasurer  shall  give  a  certificate  of  discharge 
from  such  duty.     1903,  Sess.  2,  c.  5,  s.  1G. 

17.  Duties  to  be  payable  within  eighteen  months  from 
the  death  of  the  owner. — The  duties  imposed  by  this  Ordinance 
unless  otherwise  herein  provided  shall  be  due  and  payable  at  the 
death  of  the  deceased  or  within  eighteen  months  thereafter  and  if 
the  same  are  paid  within  eighteen  months  no  interest  shall  be 
charged  or  collected  thereon  but  if  not  so  paid  interest  at  the  rate 
of  five  per  centum  per  annum  from  the  death  of  the  deceased  shall 
be  charged  and  collected  and  such  duties  together  with  the  interest 
thereon  shall  be  and  remain  a  lien  upon  the  property  in  respect  to 
which  they  are  payable  until  the  same  is  paid: 
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Proviso.— Provided  that  the  duty  chargeable  upon  any  legacy 
given  by  way  of  annuity  whether  for  life  or  otherwise  shall  be  paid 
by  four  equal  payments  the  first  of  which  payments  of  duty  shall 
be  made  (before  or  on  completing  payment  of  the  first  year's  annuity 
and  the  three  others  of  such  payments  of  duty  shall  be  made  in  like 
manner  successively  before  or  on  completing  the  respective  pay- 
ments of  the  three  succeeding  year's  annuity  respectively.  In  case 
the  annuitant  dies  before  the  expiration  of  the  saia  four  years  only 
payment  of  instalments  which  fall  due  before  his  death  shall  be  re- 
quired. 

Extension  of  time  for  payment — Provided  further  that  the 
Lieutenant  Governor  in  Council  upon  its  being  proved  to  his  satis- 
faction that  payment  of  the  duty  within  the  time  limited  by  this 
subsection  would  be  unduly  onerous  on  the  estate  may  by  order  so 
extend  the  time  for  the  payment  of  the  said  duty  as  snail  appear 
just  and  reasonable;  and  the  duty  shall  be  due  and  payable  as  in 
the  said  order  set  forth. 

(2)  Certificate  of  discharge  to  be  riven  by  Territorial 
treasurer. — The  treasurer  of  the  Territories  on  being  satisfied  that 
the  full  amount  of  succession  duty  has  been  or  will  be  paid  in  re- 
spect of  an  estate  or  any  part  thereof  shall  if  required  by  the  person 
accounting  for  the  duty  give  a  certificate  to  that  effect  which  shall 
discharge  from  any  further  claim  for  succession  duty  the  property 
shown  by  the  certificate  to  form  the  estate  or  such  part  thereof  as 
the  case  may  be. 

(3)  Certificate  not  a  discharge  in  case  of  fraud,  etc. — Such 
certificate  shall  not  discharge  any  person  or  property  other  than  a 
bona  fide  purchaser  for  valuable  consideration  without  notice  from 
succession  duty  in  case  of  fraud  or  failure  to  disclose  material  facts 
and  shall  not  affect  the  rate  of  duty  payable  in  respect  of  any  pro- 
perty afterwards  shown  to  have  passed  on  the  death  and  the  duty 
in  respect  of  such  property  shall  be  at  such  rate  as  woula  be  payable 
if  the  value  thereof  were  added  to  the  value  of  the  property  in  re- 
spect of  which  duty  has  been  already  accounted  for: 

Provided  the  said  treasurer  may  in  his  discretion  decline  to 
grant  such  certificate  until  the  expiration  of  one  year  from  the  death 
of  the  deceased  testator  or  intestate  as  the  case  may  be.  1903,  Sess. 
2,  c.  5,  s.  17. 

18.  Extension  of  time  for  payment  of  duty. — Upon  the  ap- 
plication of  any  person  liable  for  tire  payment  of  any 
duty  under  this  Ordinance  on  notice  to  the  Territorial 
treasurer  a  judge  may  make  an  order  extending  the  time 
fixed  by  law  for  payment  thereof  where  it  appears  to  such  judge  that 
payment  within  the  time  prescribed  by  this  Ordinance  is  impossible 
owing  to  some  cause  over  which  the  person  liable  has  no  control. 
1903,  Sess.  2,  c.  5,  s.  18. 

19.  Administrators,  etc.,  to  deduct  duty  before  deliver- 
ing property. — Any  administrator,  executor  or  trustee  having  in 
charge  or  trust  any  estate,  legacy  or  property  in  respect  of  which 
duty  is  payable  under  this  Ordinance  shall  deduct  the  duty  there- 
from or  collect  the  duty  thereon  upon  the  appraised  value  thereof 
from  the  person  entitled  to  such  property  and  he  shall  not  deliver 
any  property  subject  to  duty  to  any  person  until  lie  has  collected 
the  duty  thereon.     1903,  Sess.  2,  c.  5,  s.  19. 

20.  Power  to  sell  for  payment  of  duty.— Executors,  ad- 
ministrators and  trustees  shall  have  power  to  sell  so  much  of  the 
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property  of  the  deceased  as  will  enable  them  to  pay  the  duty  in  the 
same  manner  as  they  may  by  law  do  for  the  payment  of  debts  of  the 
testator  or  intestate.     1903,  Sess.  2,  c.  5,  s.  20. 

21.  Duty  to  be  paid  to  Territorial  treasurer. — Every  sum 
of  money  retained  by  an  executor,  administrator  or  trustee  or  paid 
into  his  hands  for  the  duty  on  any  property  shall  be  paid  by  him 
forthwith  to  the  treasurer  of  the  Territories  or  as  he  may  direct. 
1903,  Sess.  2,  c.  5,  s.  21. 

22.  Refunding  duty  upon  subsequent  payment  of  debts. — 
Where  any  debts  shall  be  proved  against  the  estate  of  a  deceased 
person  after  the  payment  of  legacies  or  distribution  of  property  from 
which  the  duty  has  been  deducted  or  upon  which  it  has  been  paid 
and  a  refund  is  made  by  the  legatee,  devisee,  heir  or  next  of  kin 
a  proportion  of  the  duty  so  paid  shall  be  repaid  to  him  by  the  ex- 
ecutor, administrator  or  trustee.     1903,  Sess.  2,  c.  5,  s.  22. 

23.  Foreign  exeeutors,  etc.,  not  to  transfer  stocks,  etc., 
until  duty  paid. — No  foreign  executor  or  administrator  shall  as- 
sign or  transfer  any  stocks  or  shares  in  the  Territories  standing  in 
the  name  of  a  deceased  person  or  in  trust  for  him  which  are  liable 
•to  pay  succession  duty  until  such 'duty  is  paid  to  the  treasurer  of 
the  Territories  or  security  given  as  required  by  section  0  of  this 
Ordinance  and  any  corporation  allowing  a  transfer  of  any  stocks  or 
shares  contrary  to  this  section  shall  be  liable  to  pay  the  duty  pay- 
able in  respect  thereof.     1903,  Sess.  2,  c.  5,  s.  23. 

24.  Mode  of  enforcing  payment  of  duty. — If  it  is  made  to 
appear  on  affidavit  to  a  judge  that  any  duty  accruing  under  this 
Ordinance  has  not  been  paid  according  to  law  he  may  make  an  order 
by  way  of  originating  summons  directing  the  persons  interested  in 
the  property  liable  to  the  duty  to  appear  before  the  court  on  a  day 
certain  to  be  therein  named  and  show  cause  why  said  duty  shall 
not  be  paid. 

(2)  The  service  of  such  order  and  the  time,  manner  and  proof 
thereof  and  fees  therefor  and  the  hearing  and  determining  thereon 
and  the  enforcement  of  the  judgement  of  the  court  thereon  shall  be 
according  to  the  practice  in  or  upon  the  enforcement  of  a  judgment 
of  the  supreme  court.     1903,  Sess.  2,  c.  5,  s.  24. 

25.  Costs. — The  costs  of  all  proceedings  under  this  Ordinance 
in  the  court  shall  be  in  the  discretion  of  the  court  or  of  a  judge. 
1903,  Sess.  2,  c.  5,  s.  25. 

26.  Limitations  of  actions. — Any  action,  matter  or  proceed- 
ing by  or  against  the  Territories  in  respect  of  duties  or  claims  aris- 
ing upon  or  out  of  any  succession  shall  be  commenced  within  six 
years  frorn  the  time  when  such  duties  or  claims  became  payable. 
1903,  Sess.  2,  c.  5,  s.  26. 

27.  Fees  of  clerks  of  court. — The  clerks  of  the  court  shall  be 
entitled  to  take  for  the  performance  of  duties  and  services  under 
this  Ordinance  fees  similar  to  those  payab'e  to  them  under  the  rules 
of  the  supreme  court.     1903,  Sess.  2,  c.  5,  s.  27. 

28.  Lieutenant  Governor  to  make  regulations. — The  Lieu- 
tenant Governor  in  Council  may  make  regulations  for  carrying  into 
effect  the  provisions  of  this  Ordinance  and  to  cover  cases  not  herein 
provided  for  which  shall  be  published  forthwith  in  the  official  ga- 
zette.    1903,  Sess.  2,  c.  5,  s.  28. 
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SASKATCHEWAN. 

The  foregoing  ordinance  is  in  force  in  Saskatchewan  subject  to 
the  provisions  of  the  Statutes  of  Saskatchewan,  1908,  chap.  24  by 
which  the  following  sections  of  the  ordinance  have  been  amended: 

Sec.  3,  clause  2  amended  to  read  as  follows: 

"The  expression  'aggregate  value'  means  the  value  of  the  pro- 
perty before  any  debts  or  other  allowances  or  exemptions  are  de- 
ducted therefrom  and  includes  property  outside  of  the  Territories." 
(8  Edw.  VIL,  c.  24,  s.  1.) 

Sec.  3,  clauses  4  and  5  repealed.     (8  Edw.  VIL,  c.  24,  ft  2.) 

Siec.  4,  clause  2  .amended  by  omitting  the  words  "brother,  sis- 
ter" in  the  third  and  fourth  lines.  (8  Edw.  VIL,  c.  24,  s.  3.)  ! 

Sec.  5,  sub-section  (3)  amended  to  read  as  follows: 

(3.)  Where  the  aggregate  value  of  the  property  exceeds  $25,000 
and  any  property  passes  in' manner  aforesaid  either  in  whole  or  in 
part  to  or  for  the  benefit  of  the  father,  mother,  nusband,  wife,  child, 
grandchild,  son-in-law,  daughter-in-law  or  adopted  child  as  aforesaid 
of  the  dec-eased  .the  same  or  so  much  thereof 'as  passes,  as  the  case 
may  be,  shall  be  subject  to  a  duty  at  the  rarte  and  on  the  scale  as 
follows: 

(a.)  Where  the  aggregate  valut  exceeds  $25,000  but  does  not  ex- 
ceed $100,000  one  and  one-half  per  cent; 

(b.)  Where  the  aggregate  value  exceeds  $100,000  but  does  not 
exceed  $200,000  two  and  one-half  per  cent.; 

(c.)  Where  the  aggregate  value  exceeds  $200,000  five  per  cent. 
(8  Edw.  VIL,  c.  24,  s.  4.) 

Sec.  5,  sub-sections  (4)  and  (5)  amended  to  read  as  follows: 

(4)  Where  the  aggregate  value  of  the  property  of  the  deceased 
exceeds  $5,000  so  much  thereof  as  passes  by  will,  intestacy  or  other- 
wise to  the  grandfather  or  grandmother  or  any  other  lineal  ancest- 
or of  the  deceased  except  the  father  or  mother  or.  to  any  brother  or 
sister  of  the  deceased  or  to  any  descendant  of  a  brother  or  sistar 
of  the  deceased  or  to  a  brother  or  sister  of  the  father  or  mother  of 
the  deceased  or  to  any  descendant  of  such  last  mentioned  brother 
or  sister  shall  be  subject  to  a  duty  of  $o  for  every  $100  of  the  value. 
(8  Edw.  VIL,  c.  24,  s.  5.) 

(5)  Where  the  aggregate  value  of  the  property  of  the  deceased 
exceeds  $5,000  so  much  thereof  as  passes  to  or  for  the  benefit  of  any 
person  in  any  ether  degree  of  collateral  consanguinity  to  the  de- 
ceased than  is  ?.bove  described  or  to  or  for  the  benefit  of  any  stran- 
ger in  blood  to  the  deceased  save  as  hereinbefore  provided  for  shall 
be  subject  to  a  duty  of  $10  for  every  $100  of  the  value.  (8  Edw. 
VIL,  c.  24,  s.  G.) 

Sec.  6,  amended  to  read  as  follows: 

6.  Executors,  etc.,  to  file  inventory  and  bonds.— An  executor 
or  administrator  applying  for  letters  probate  or  for  letters  of  ad- 
ministration to  the  estate  of  a  deceased  person  shall  before  the  is- 
sue of  letters  probate  or  administration  to  him  make  and  file  with 
the  clerk  of  the  surrogate  court  in  which  such  application  is  being 
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made  a  full,   true  and  correct   statement  in  duplicate,  under  oath, 
knowing: 

(a)  A  full  itemised  inventory  of  all  the  property  of  the  deceased 
person  including  any  property  not  situate  in  the  Territories  and  the 
market  value  thereof;   and 

(b)  The  several  persons  to  whom  the  same  will  pass  under  the 
will  or  intestacy  and  the  degree  of  relationship,  if  any,  in  which 
they  stand  to  the  deceased;  and  the  executor  or  administrator  shall 
before  the  issue  of  letters  probate  or  letters  of  administration  deliver 
to  the  said  clerk  a  bond  in  a  penal  sum  equal  to  ten  per  cent,  of 
the  sworn  value  of  the  property  of  the  deceased  person  in  respect 
to  which  his  estate  may  be  liable  or  may  become  liable  to  succession 
duty,  executed  by  himself  and  two  sureties  to  be  approved  by  the 
said  clerk  or  a  guarantee  company  to  be  approved  by  the  attorney 
general  conditioned  for  the  due  payment  to  his  Majesty  of  any  duty 
to  which  the  estate  of  the  deceased  coming  into  the  hands  of  the 
said  executor  or  administrator  may  be  found  liable. 

(2)  The  foregoing  subsection  shall  not  apply  as  respects  the  pro- 
visions requiring  security  to  estates  in  respect  of  which  no  succes- 
sion duty  is  payable  or  administration  to  which  is  being  applied  for 
by  an  official  administrator. 

(3)  One  duplicate  of  the  said  statement  shall  be  forthwith  trans- 
mitted by  the  said  clerk  of  the  court  to  the  attorney  general. 

(4)  Where  property  passes  on  the  death  of  the  deceased  and  no 
executor  or  administrator  can  be  made  accountable  for  succession 
duty  in  respect  of  such  property  every  person  to  whom  any  property 
so  passes  for  any,  beneficial  interest  in  possession  and  also  to  the 
extent  of  the  property  actually  received  or  disposed  of  by  him,  every 
trustee,  guardian,  committee,  or  other  person  in  whom  any  interest 
in  the  property  so  passing  or  the  management  thereof  is  at  any  time 
vested  and  every  person  in  whom  the  same  is  vested  in  possession 
by  alienation  or  other  derivative  title  shall  be  accountable  for  the 
succession  duty  in  respect  of  such  property  and  shall  within  two 
months  after  the  death  of  the  deceased  or  such  later  time  as  the  at- 
torney general  shall  allow  deliver  to  the  clerk  of  the  surrogate  court 
of  the  judicial  district  in  which  said  property  is  situate  an  account 
to  the  best  of  his  knowledge  and  belief  of  the  property  which  ac- 
count shall  be  verified  under  oath. 

(5)  Any  executor  or  administrator  who  in  order  to  escape  pay- 
ment of  succession  duty  imposed  by  this  Ordinance  shall  fail  to  in- 
clude any  property  of  the  deceased  in  the  inventory  required  by  this 
section  to  be  filed  or  shall  distribute  any  port  of  the  said  estate  with- 
out bringing  the  same  into  the  Territories  shall  be  personally  liable 
to  pay  to  his  Majesty  the  amount  of  the  duty  wnich  would  have  been 
payable  in  respect  of  the  property  so  omitted  or  so  distributed. 
1903,  Sess.  2,  c.  5,  s.  6.  (As  amended  bv  8  Edw.  VII.,  c.  24,  ss.  7,  8,  9, 
10  and  11.) 

Sec.  7  amended  to  read  as  fohows: 

7.  Appraisement  of  appraiser.—  In  case  the  attorney  general 
is  not  satisfied  with  the  value  so  sworn  thereto  or  to  the  correctness 
of  the  said  inventory  he  may  direct  in  writing  some  competent  per- 
son to  make  a  valuation  and  appraise  the  said  property  and  also  to 
appraise  any  property  alleged  to  have  been  improperly  omitted  from 
the  said  inventory.  1903,  Sess.  2,  c.  5,  s.  7.  (As  amended  by  8  Edw. 
VII,  c.  24,  s.  12.) 
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Sec.  8  amended  to  read  as  follows: 

8.  Valuation  by  appraiser.— Any  appraiser  appointed  under 
the  provisions  of  the  next  preceding  section  shall  forthwith  give  due 
and  sufficient  written  notice  to  the  executors  or  administrators  and 
to  such  other  persons  as  the  attorney  general  may  direct  of  the  time 
and  place  at  which  he  will  appraise  the  property  included  in  the  in- 
ventory or  any  property  which  in  his  opinion  should  be  included 
therein  and  shall  appraise  the  same  accordingly  at  its  fair  market 
value  and  make  a  written  report  in  duplicate  of  the  appraisement 
together  with  such  other  facts  in  relation  thereto  as  the  attorney 
general  may  by  order  require  and  such  report  shall  forthwith  be  filed 
in  the  office  of  the  clerk  of  the  proper  surrogate  court  and  for  the 
purpose  of  tne  said  inquiry  and  appraisement  the  said  appraiser  shall 
have  all  the  powers  which  may  be  conferred  upon  commissioners 
under  An  Ordinance  respecting  Inquiries  concerning  Public-  Matters, 
being  chapter  12  of  The  Consolidated  Ordinances,  1898. 

(2)  The  appraiser  shall  be  entitled  to  receive  the  sum  of  $5  per 
day  for  services  performed  under  this  Ordinance  and  h;s  actual  and 
necessary  travelling  expenses  and  the  same  shall  be  pa'd  to  him  by 
the  Territorial  treasurer. 

(3)  One  duplicate  of  the  said  report  sha'l  be  forthwith  trans- 
mitted by  the  clerk  of  the  sa'd  court  to  the  attorney  general.  1903, 
Sess.  2,  c.  5,  s.  8.     (As  amended  by  8  Edw.  VII,  c.  24,  ss.  13  and  14.) 

Sec.  9  amended  to  read  as  follows: 

9.  Mode  of  assessing  property  liable  to  duty. —  If  the  attor- 
ney general  and  the  other  parties  interested  do  not  agree  thereon 
the  provincial  auditor  shall  assess  and  fix  the  cash  value  at  the  date 
of  the  death  of  the  deceased  of  all  estates,  interests.,  annuities  and 
life  estates.  1903,  Sess.  2,  c.  5,  s.  9.  (As  amended  by  8  Edw.  VII,  c. 
24,  s.  15.) 

Sec.  10  amended  to  read  as  follows. 

10.  Appeal  from  appraisement  or  assessment.—  The  attor- 
ney general  or  any  interested  person  dissatisfied  with  the  appraise- 
ment or  assessment  may  appeal  therefrom  to  a  judge  within  thirty 
days  after  the  making  and  filing  of  such  assessment  and  upon  such 
appeal  the  said  judge  shall  have  jurisdiction  to  determine  all  ques- 
tions of  valuation  and  the  liability  of  the  appraised  estate  or  any 
part  thereof  for  suon  duty  and  the  decision  of  the  said  judge  shall  be 
final.  1903,  .Sess.  2,  c.  5,  s.  10.  (As  amended  by  8  Edw.  VII,  c.  24, 
s.  16.) 

Sec.  16,  sub-sec.  (1)  amended  by  the  substitution  of  the  words 
"attorney  general"  for  the  words  "Territorial  treasury"  im  the 
seventh  line.     (8  Edw.  VII,  c.  24,  s.  17.) 

Sec.  16,  sub-sec.  (4)  amended  by  substituting  the  words  "at- 
torney general"  for  the  words  "treasurer  of  the  territories"  in  the 
eighth  line,  and  by  substituting  the  words  "provincial  treasurer  on 
the  recommendation  of  the  attorney  general"  for  the  word  "trea- 
surer" in  the  fifteenth  line.     (8  Edw.  VII,  c.  24,  s.  18.) 

Sec.  17,  sub-sec.   (2)  amended  by  inserting  the  words  "no  duty  is 
payable  on  the  estate  or"  after  the  word  "that"  in  the  second  line. 
(8  Edw.  VII,  c.  24,  s.  19. 
Sec.  18  amended  to  read  as  follows: 

18.  Extension  of  time  for  payment  of  duty. — Upon  the  ap- 
plication of  any  person  liable  for  the  payment  of  any  duty  under  this 
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Ordinance  on  notice  to  the  attorney  general,  the  judge  of  the  proper 
surrogate  court  may  make  an  order  extending  ihe  time  fixed  by  law 
for  payment  thereof  where  it  appears  to  such  judge  that  payment 
within  the  time  prescribed  by  this  Ordinance  is  impossible  owing  to 
some  cause  over  which  the  person  liable  has  no  control.  1903,  Sess. 
2,  c.  5,  s.  18.  (As  amended  by  8  Edw.  VII,  c.  24,  s.  20.) 
Sec.  22  amended  to  read  as  follows: 

22.  Refunding  duty  upon  subsequent  payment  of  debts. — 
Where  any  debts  shall  be  proved  against  the  estate  of  a  deceased 
person  after  the  payment  of  legacies  or  distribution  of  property  from 
which  the  duty  has  been  deducted  or  upon  which  it  has  been  paid 
and  a  refund  is  made  by  the  legatee,  devisee,  heir  or  next  of  kin  a 
proportion  of  the  duty  -so  paid  shall  be  repaid  to  ihim  by  the  execu- 
tor, administrator  or  trustee  if  said  duty  has  not  been  paid  to  tho 
provincial  treasurer  or  by  the  provincial  treasurer  if  it  has  been  so 
paid.  1903,  Sess.  2,  c.  5,  s.  22.  (As  amended  by  8  Edw.  VII,  c.  24, 
s.  21.) 

Sec.  23.  amended  to  read  as  follows: 

23.  Foreign  executors,  etc.,  not  to  transfer  stocks,  etc., 
until  duty  paid.— No  foreign  executor  or  administrator  shall  as- 
sign or  transfer  any  stocks  or  shares  in  the  Territories  standing  in 
the  name  of  a  deceased  person  or  in  trust  for  him  which  are  liable 
to  pay  succession  duty  until  such  duty  is  paid  as  herein  provided 
or  security  given  as  required  by  section  6  of  this  Ordinance  and  any 
corporation  allowing  a  transfer  of  any  stocks  or  shares  contrary  to 
this  section,  shall  be  liable  to  pay  the  duty  payable  in  respect  there- 
of.   1903,  Sess.  2,  c.  5,  s.  23.    (As  amended  by  8  Edw.  VII,  c.  24,  s.  22). 

Sec.  27  amended  to  read  as  follows: 

27.  Fees  of  clerks  of  court.— The  officials  of  the  courts  shall 
be  entitled  to  take  for  the  performance  of  duties  and  services  under 
this  Ordinance  fees  similar  to  those  payable  to  them  under  the  rules 
of  the  court  in  which  the  proceedings  are  taken.  1903,  Sess.  2,  c. 
5,  s.  27.     (As  amended  by  8  Edw.  VII,  c.  24,  s.  23.) 
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The  Imperial  Copyright  Act.,  5-6  Vict.,  c.  45  is  printed  in  full  he- 
low.  The  act  expressly  provides '  that  it  extends  to  "every  part 
of  the  British  Dominions"  (sec.  29),  and  it  has  been  held  to  be  in 
force  in  Canada.  (Black  v.  Imperial  Book  Co.,  1904,  8  O.  L.  R.  9,  11; 
sed.  cf.  35  S.  C.  R.  488.)  The  act  protects  the  productions  of  for- 
eign authors  wherever  resident,  where  there  is  a  firs-tor  contempor- 
aneous publication  within  the  Empire  (Life  Publishing  Co.  v.  Rose 
Publishing  Co.,  1906,  12  O.  L.  R.,  386;  see  the  Imperial  Act  49-50 
Vict.,  c.  33.,  s.  8  (International  Copyright  Act.,  1886)  which  provides 
that  the  Copyright  Act,  1842,  shall,  subject  to  the  provisions  of  the 
said  Act,  apply  to  a  literary  work  first  produced  in  a  British  pos- 
session in  like  manner  as  it  applies  to  a  work  first  produced  in  the 
United  Kingdom,     (cf.  Copinger,  p.   501.) 

The  Fine  Arts  Copyright  Act,  1862  (Imperial  Act,  25-26  Vict,  c. 
68)  confers  on  British  subjects  and  persons  resident  in  British  Do- 
minions copyright  in  pictures,  drawings  and  photographs  through- 
out the  United  Kingdom,  but  the  Act  does  not  extend  the  benefits 
of  the  copyright  to  any  part  of  the  British  Dominions  outside  the 
United  Kingdom.  (Graves,  v.  Gorrie  (1903),  A.'C.  496  cf.  S.  C.  3  O.  L. 
R.  697,  699,  700.) 

The  Act  5-6  Vict.,  c.  45,  above  referred  to  applies  only  to  a  book, 
etc.,  of  which  there  is  first  or  contemporaneous  publication  within 
the  British  dominions.  The  Imperial  Act  7-8  Vict.  c.  12  (The  In- 
ternational Copyright  Act,  1844)  restricts  copyright  in  any  book 
"first  published  out  of  Her  Majesty's  dominions"  to  such  right  as  a 
person  may  have  become  entitled  to  under  this  last  mentioned  Act. 
(cf.  Grossman  v.  Canada  Cycle  Co.,  1902,  5  O.  L.  R.  55.)  See  also  the 
International  Copyright  Acts  (imperial  of  1852,  1875  and  1886.  As 
to  the  position  of  the  colonies  under  these  Acts  and  the  Berne  con- 
vention, see  Copinger,  p.  502. 

Imperial  Act,  5  &  6  Vict.  c.  45. 

An  Act  to  amend  the  Law  of  Copyright. 

(1st  July,  1842.) 

Repeal  of  former  Acts:  8  Anne,  c.  19.— 41  G.  3,  c.  107.— 54 
G.  3,  c.  156. — Whereas  it  is  expedient  to  amend  the  law  relating  to 
copyright,  and  to  afford  greater  encouragement  to  the  production  of 
literary  works  of  lasting  benefit  to  the  world:  Be  it  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  That  from 
the  passing  of  this  Act  an  Act  passed  in  the  eighth  year  of  Her  Ma- 
jesty Queen  Anne,  intituled  "An  Act  for  the  Encouragement  of 
Learning,  by  vesting  the  Copies  of  printed  Books  in  the  Authors  or 
Purchasers  of  such  Copies   during  the  Times  therein   mentioned;" 
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and  also  an  Act  passed  in  the  forty-first  year  of  the  reign  of  H-ia 
Majesty  King  Georg-e  the  Third,  intituled  "An  Act  for  the  further 
Encouragement  of  Learning  in  the  United  Kindom  of  Great  Britain 
and  Ireland,  by  securing  the  Copies  and  Copyright  of  printed  Books 
to  the  Authors  of  such  Books,  or  their  Assigns,  for  the  Time  therein 
mentioned;"  and  also  an  Act  passed  in  the  fifty-fourth  year  of  the 
reign  of  His  Majesty  King  George  the  Third,  intituled  "An  Act  to 
amend  the  several  Acts  for  the  Encouragement  of  Learning,  by  sec- 
uring the  Copies  and  Copyright  of  printed  Books  to  the  Authors 
of  such  Books,  or  their  Assigns,"  be  and  the  same  are  hereby  repeal- 
ed, except  so  far  as  the  continuance  of  either  of  them  may  be  ne- 
cessary for  carrying  on  or  giving  effect  to  any  proceedings  at  law  or 
In  equity  pending  at  the  time  of  passing  this  Act,  or  for  -enforcing 
any  cause  of  action  or  suit,  or  any  right  or  contract,  then  subsist- 
ing. 

II.  Interpretation  of  Act.— And  be  it  enacted,  That  in  the 
construction  of  this  Act  the  word  "book"  shall  be  construed  to  mean 
and  include  every  volume,  part  or  division  of  a  volume,  pamphlet, 
sheet  of  letter-press,  sheet  of  music,  map,  chart,  or  plan  separately 
published;  that  the  words  "dramatic  piece"  shall  be  construed  to 
mean  and  include  every  tragedy,  comedy,  play,  opera,  farce,  or  other 
scenic,  musical,  or  dramatic  entertainment;  that  the  word  "copy- 
right" shall  be  construed  to  mean  the  sole  and  exclusive  liberty  of 
printing  or  otherwise  multiplying  copies. of  any  subject  to  which  the 
said  word  is  herein  applied;  that  the  words  "personal  representat- 
ive" shall  be  construed  to  mean  and  include  every  executor,  adminis- 
trator, and  next  of  kin  entitled  to  administration;  that  the  word  "as- 
signs" shall  be  construed  to  mean  and  include  every  person  in  whom 
the  interest  of  an  author  in  copyright  shall  be  vested,  whether  de- 
rived from  such  author  before  or  after  the  publication  of  any  book, 
and  whether  acquired  by  sale,  gift,  bequest,  or  by  operation  of  law, 
or  otherwise;  that  the  words  "British  Dominions"  shall  be  con- 
strued to  mean  and  include  all  parts  of  the  United  Kindom  of  Great 
Britain  and  Ireland,  the  Islands  of  Jersey  and  Guernsey,  all  parts 
of  the  East  and  West  Indies,  and  all  the  colonies,  settlements,  and 
possessions  of  the  Crown  which  now  are  or  hereafter  may  be  ac- 
quired; and  that  whenever  in  this  Act,  in  describing  any  person, 
matter,  or  thing,  the  word  importing  the  singular  number  or  the 
masculine  gender  only  is  used,  the  same  shall  be  understood  to  in- 
clude and  to  be  applied  to  several  persons  as  well  as  one  person, 
and  females  as  well  as  males,  and  several  matters  or  things  as  well 
as  one  matter  or  thing  respectively,  unless  there  shall  be  something 
in  the  subject  or  context  repugnant  to  such  construction. 

III.  Endurance  of  term  of  copyright  in '  any  book  here- 
after to  he  published  in  the  lifetime  of  the  author; — if  pub- 
lished after  the  author's  death. — And  be  it  enacted,  That  the 
copyright  in  every  book  which  shall  after  the  passing  of  this  Act 
be  published  in  the  lifetime  of  its  author  shall  endure  for  the  natu- 
ral life  of  such  author,  and  for  the  further  term  of  seven  vears, 
commencing  at  the  time  of  his  death,  and  shall  be  the  property  of 
such  author  and  his  assigns:  Provided  always,  that  if  the  said 
term  of  seven  years  shall  expire  before  the  end  of  forty-two  years 
from  the  first  publication  of  such  book,  the  copyright  shall  in  that 
case  endure  for  such  period  of  forty-two  years;  and  that  the  copy- 
right in  every  book  which  shall  be  published  after  the  death  of  its 
author  shall  endure  for  the  term  of  forty-two  years  from  the  first 
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publication  thereof,  and  shall  be  the  property  of  the  proprietor  of 
the  author's  manuscript  from  which  such  book  shall  be  first  pub- 
lished, and  his  assigns. 

IV.  In  cases  of  subsisting  copyright,  the  term  to  he  ex- 
tended, except  when  it  shall  belong  to  an  assignee  for  other 
consideration  than  natural  love  and  affection;  in  which  case 
it  shall  cease  at  the  expiration  of  the  present  term,  unless  its 
extension  be  agreed  to  between  the  proprietor  and  the  author. 
—And  whereas  it  is  just  to  -extend  thje  benefits  of  this  Act  to  authors 
of  books  published  before  the  passing  thereof,  and  in  which  copy- 
right still  subsists,  be  it  enacted,  That  the  copyright  which  at  the 
time  of  passing  this  Act  shall  subsist  in  any  book  theretofore  pub- 
lished (except  as  herein-after  mentioned)  shall  be  extended  and  en- 
dure for  the  full  term  provided  by  this  Act  in  cases  of  books  there- 
after published,  and  shall  be  the  property  of  the  person  who  at  the 
time  of  passing  of  this  Act  shall  be  the  proprietor  of  such  copy- 
right: Provided  always,  that  in  all  cases  in  which  such  copyright 
shall  belong  in  whole  or  in  part  to  a  publisher  or  other  person  who 
shall  have  acquired  it  for  other  consideration  than  that  of  natural 
love  and  affection,  such  copyright  shall  not  be  extended  by  this  Act, 
but  shall  endure  for  the  term  which  shall  subsist  therein  at  the  time 
of  passing  of  this  Act,  and  no  longer,  unless  the  author  of  such 
book,  if  he  shall  be  living,  or  the  personal  representative  of  such 
author,  if  he  shall  be  dead,  and  the  proprietor  of  such  copyright, 
shall,  before  the  expiration  of  such  term,  consent  and  agree  to  ac- 
cept the  benefits  of  this  Act  in  respect  of  such  book,  and  shall  cause 
a  minute  of  such  consent  in  the  form  in  that  behalf  given  in  the 
schedule  to  this  Act  annexed  to  be  entered  in  the  book  of  registry 
herein-after  directed  to  be  kept,  in  which  case  such  copyright  shall 
endure  for  the  full  term  by  this  Act  provided  in  cases  of  books  to  be 
published  after  the  passing  of  this  Act,  and  shall  be  the  property  of 
such  person  or  persons  as  in  such  minute  shall  be  expressed. 

V.  Judicial  committee  of  the  Privy  Council  may  license 
the  republication  of  books  which  the  proprietor  refuses  to  re- 
publish after  death  of  the  author. — And  whereas  it  is  expedient 
to  provide  against  the  suppression  of  books  of  importance  to  the 
public,  be  it  enacted,  That  it  shall  be  lawful  for  the  judicial  commit- 
tee of  Her  Majesty's  Privy  Council,  on  complaint  made  to  them  that 
the  "proprietor  of  the  copyright  in  any  book  after  tire  death  of  its 
author  has  refused  to  republish  or  to  allow  tire  republication  of  the 
same,  and  that  by  reason  of  such  refusal  such  book  may  be  withheld 
from  the  public,  to  grant  a  licence  to  such  complainant  to  publish 
such  book,  in  such  manner  and  subject  to  such  conditions  as  they 
may  think  fit,  and  that  it  shall  be  lawful  for  such  complainant  to 
publish  such  book  according  to  such  licence. 

VI.  Copies  of  books  published  after  the  passing  of  this 
Act,  and  of  all  subsequent  editions,  to  be  delivered  within  cer- 
tain times  at  the  British  Museum. — And  be  it  enacted,  That  a 
printed  copy  of  the  whole  of  every  book  which  shall  be  published 
after  the  passing  of  this  Act,  together  with  all  maps,  prints,  or 
other  engravings  belonging  thereto,  finished  and  coloured  in  the 
same  manner  as  the  best  copies  of  the  same  shall  be  published,  and 
also  of  any  second  or  subsequent  edition  which  shall  be  so  published 
with  any  additions  or  alterations,  whether  the  same  shall  be  in  let- 
ter-press, or  in  the  maps,  prints,  or  other  engravings  belonging  there- 
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to,  and  whether  the  first  edition  of  such  hook  shall  have  been  pub- 
lished before  or  after  the  passing  of  this  Act,  and  also  of  any  sec- 
ond or  subsequent  edition  of  every  book  of  which  the  first  or  some 
preceding  edition  shall  not  have  been  delivered  for  the  use  of  the 
British  Museum,  bound,  sewed,  or  stitched  together,  and  upon  the 
best  paper  on  which  the  same  shall  be  printed,  shall  within  one  cal- 
endar mOnth  after  the  day  on  which  any  such  book  shall  first  be 
sold,  published,  or  offered  for  sale  within  the  bills  of  mortality,  ot 
within  three  calendar  months  if  the  same  shall  first  be  sold,  publish- 
ed, or  offered  for  sale  in  any  other  part  of  the  United  Kingdom,  or 
within  twelve  calendar  months  after  the  same  shall  first  be  sold, 
published,  or  offered  for  sale  in  any  other  part  of  the  British  domin- 
ions be  delivered,  on  behalf  of  the  publisher  thereof,  at  the  British 
Mus-eum. 

VII.  Mode  of  delivering  at  the  British  Museum. — And  be  it 

enacted,  That  every  copy  of  any  book  which  under  the  provisions 
of  this  Act  ought  to  be  delivered  as  aforesaid  shall  be  delivered  at 
the  British  Museum  between  the  hours  of  ten  in  the  forenoon  and 
four  in  the  afternoon  on  any  day  -except  Sunday,  Ash  Wednesday, 
Good  Friday,  and  Christmas  Day,  to  one  of  the  officers  of  the  said 
museum,  or  to  some  person  authorized  by  the  trustees  of  the  said 
museum  to  receive  the  same,  and  such  officer  or  other  person  re- 
ceiving such  copy  is  hereby  required  to  give  a  receipt  in  writing  for 
the  same,  and  such  delivery  shall,  to  all  intents  and  purposes,  be 
deemed  to  be  good  and  sufficient  delivery  under  the  provisions  of 
this  Act. 

VIII.  A  copy  of  every  book  to  be  delivered  within,  a  month 
after  demand  to  the  officer  of  the  Stationers'  Company,  for 
the  folio-wing  libraries:  the  Bodleian  at  Oxford,  the  Public 
Library  at  Cambridge,  the  Faculty  of  Advocates  at  Edin- 
burgh, and  that  of  Trinity  College,  Dublin. — And  be  it  enacted, 
That  a  copy  of  the  whole  of  every  book,  and  of  any  second  or  sub- 
sequent edition  of  every  book  containing  additions  and  alterations, 
together  with  all  maps  and  prints  belonging  thereto,  which  after  the 
passing  of  this  Act  shall  be  published,  shall,  on  demand  thereof  in 
writing,  left  at  the  place  of  abode  of  the  publisher  thereof,  at  any 
time  within  twelve  months  next  after  the  publication  thereof,  under 
the  hand  of  the  officer  of  the  Company  of  Stationers  who  shall  from 
time  to  time  b-e  appointed  by  the  said  company  for  the  purposes  of 
this  Act,  or  under  the  hand  of  any  other  person  thereto  authorized 
by  the  persons  or  bodies  politic  and  corporate,  proprietors  and  man- 
agers of  the  libraries  following,  (videlicet,)  the  Bodleian  Library  at 
Oxford,  the  Public  Library  at  Cambridge,  the  Library  of  the  Faculty 
of  Advocates  at  Edinburgh,  the  Library  of  the  College  of  the  Holy 
and  Undivided  Trinity  of  Queen  Elizabeth  near  Dublin,  be  delivered, 
upon  the  paper  of  which  the  largest  number  of  copies  of  such  book 
or  edition  shall  be  printed  for  sale,  in  the  like  condition  as  the  co- 
pies prepared  for  sale  by  the  publisher  thereof  respectively,  within 
one  month  after  demand  made  thereof  in  writing  as  aforesaid,  to 
the  said  officer  of  the  said  Company  of  Stationers  for  the  time 
being,  which  copies  the  said  officer  shall  and  he  is  hereby  required 
to  receive  at  the  hall  of  the  said  company,  for  the  use  of  the  library 
for  which  such  demand  shall  be  made  within  such  twelve  months 
as  aforesaid;  and  the  said  officer  is  hereby  required  to  give  a  re- 
ceipt in  writing  for  the  same,  and  within  one  month  after  any  such 
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book  shall  be  so  delivered  to  him  as  aforesaid  to  deliver  the  same 
for  the  use  of  such  library. 

IX.  Publishers  may  deliver  the  copies  to  the  libraries,  in- 
stead of  at  the  Stationers'  Company. — Provided  also  and  be  it 
enacted,  That  if  any  publisher  shall  be  desirous  of  delivering  the 
copy  of  such  book  as  shall  be  demanded  on  behalf  of  any  of  the 
said  libraries  at  such  library,  it  shall  be  lawful  for  him  to  deliver 
tire  same  at  such  library,  free  of  expense,  to  such  librarian  or  other 

person  authorized  to  receive  the  same  (who  is  hereby  required  in 
such  case  to  receive  and  give  a  receipt  in  writing  for  the  same),  and 
such  delivery  shall  to  all  intents  and  purposes  of  this  Act  be  held 
as  equivalent  to  a  delivery  to  the  said  officer  of  the  Stationers'  Com- 
pany. 

X.  Penalty  for  default  in  delivering  copies  for  the  use  of 
the  libraries. — And  be  it  enacted,  That  if  any  publisher  of  any  such 
book,  or  of  any  second  or  subsequent  edition  of  any  such  book,  shall 
neglect  to  deliver  the  same  pursuant  to  this  Act,  Ire  shall  for  every 
such  default  forfeit,  besides  the  value  of  such  copy  of  such  book 
or  edition  which  he  ought  to  have  delivered,  a  sum  not  exceeding 
five  pounds,  to  be  recovered  by  the  librarian  or  other  officer  (prop- 
erly authorized)  of  the  library  for  the  use  whereof  such  copy  should 
have  been  delivered,  in  a  summary  way,  on  conviction  before  two 
justices  of  the  peace  for  the  county  or  place  where  the  publisher 
making  default  shall  reside,  or  by  action  of  debt  or  other  proceed- 
ing of  the  like  nature,  at  the  suit  of  such  librarian  or  other  officer, 
in  any  court  of  record  in  the  United  Kingdom,  in  which  action,  if 
the  plaintiff  .shall  obtain  a  verdict,  he  shall  recover  his  costs  rea- 
sonably incurred,  to  be  taxed  as  between  attorney  and  client. 

XI.  Book  of  registry  to  be  kept  at    Stationers'    Hall.— And 

be  it  enacted,  That  a  book  of  registry,  wherein  may  be  registered,  as 
herein-after  enacted,  the  proprietorship  in  the  copyright  of  books, 
and  assignments  thereof,  and  in  dramatic  and  musical  pieces,  whe- 
ther in  manuscript  or  otherwise,  and  licences  affecting  such  copy- 
right, shall  be  kept  at  the  hall  of  the  Stationers'  Company  by  the 
officer  appointed  by  the  said  company  for  the  purposes  of  this  Act, 
and  shall  at  all  convenient  times  be  open  to  the  inspection  of  any 
person,  on  payment  of  one  shilling  for  every  entry  which  shall  be 
searched  for  or  inspected  in  the  said  book;  and  that  such  officer 
shall,  whenever  thereunto  reasonably  required,  give  a  copy  of  any 
entry  in  such  book,  certified  under  his  hand,  and  impressed  with 
the  stamp  of  the  said  company,  to  be  provided  by  them  for  that 
purpose,  and  which  they  are  hereby  required  to  provide,  to  any  per- 
son requiring  the  same,  on  payment  to  him  of  the  sum  of  five  shil- 
lings; and  such  copies  so  certified  and  impressed  shall  be  received 
in  evidence  in  all  courts,  and  in  all  summary  proceedings,  and  shall 
be  prima  facie  proof  of  the  proprietorship  or  assignment  of  copy- 
right or  licence  as  therein  expressed,  but  subject  to  be  rebutted  by 
other  evidence,  and  in  the  case  of  dramatic  or  musical  pieces  shall 
be  prima  facie  proof  of  the  right  of  representation  or  performance, 
subject  to  be  rebutted  as  aforesaid. 

XII.  Making  a  false  entry  in  the  book  of  registry,  a  mis- 
demeanor.—And  be  it  enacted,  That  if  any  person  shall  wilfully 
make  or  cause-  to  be  made  any  false  entry  in  the  registry  book  of 
tPnrfi^10DerS  .^ComPan^  OT  shal*  wilfully  produce  or  cause  to  be 
tendeied  m  evidence  any  paper  falsely  purporting  to  be  a  copv  of 
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any  entry  in  the  said  book,  he  shall  be  guilty  of  an  indictable  mlsr 
demeanor,  and  shall  be  punished  accordingly. 

XIII.  Entries  of  copyright  may  be  made  in  the  book  of  re- 
gistry.—And  be  it  enacted,  That  after  the  passing  of  this  Act,  it 
shall  be  lawful  for  the  proprietor  of  copyright  in  any  book  hereto- 
fore published,  or  in  any  book  hereafter  to  be  published,  to  make 
entry  in  the  registry  book  of  the  Stationers'  Company  of  the  title 
of  such  book,  the  time  of  the  first  publication  thereof,  the  name  and 
place  of  abode  of  the  publisher  thereof,  and  the  name  and  place  of 
abode  of  the  proprietor  of  the  copyright  of  the  said  book,  or  of  any 
portion  of  such  copyright,  in  the  form  in  that  behalf  given  in  the 
schedule  to  this  Act  annexed,  upon  payment  of  the  sum  of  five 
shillings  to  the  officer  of  the  said  company;  and  that  it  shall  be 
lawful  for  every  such  registered  proprietor  to  assign  his  interest,  or 
any  portion  of  his  interest  therein,  by  making  entry  in  the  said 
book  of  registry  of  such  assignment,  and  of  the  name  and  place  of 
abode  of  the  assignee  thereof,  in  the  form  given  in  that  behalf  in 
the  said  schedule,  on  payment  of  the  like  sum;  and  such  assign- 
ment so  entered  shall  be  effectual  in  law  to  all  intents  and  pur- 
poses whatsoever,  without  being  subject  to  any  stamp  or  duty,  and 
shall  be  of  the  same  force  and  effect  as  if  such  assignment  had  been 
made  by  deed. 

XIV.  Persons  aggrieved  by  any  entry  in  the  book  of  re- 
gistry may  apply  to  a  court  of  law  in  term,  or  judge  in  vaca- 
tion, who  may  order  such  entry  to  be  varied  or  expunged. — 
And  be  it  enacted,  That  if  any  person  shall  deem  himself  aggrieved 
by  any  entry  made  under  colour  of  this  Act  in  the  sai-d  book  of  re- 
gistry, it  shall  be  lawful  for  such  person  to  apply  by  motion  to  the 
Court  of  Queen's  Bench,  Court  of  Common  Pleas,  or  Court  of  Ex- 
chequer, in  term  time,  or  to  apply  by  summons  to  any  judge  of  ei- 
ther of  such  courts  in  vacation,  for  an  order  that  such  entry  may  be 
expunged  or  varied;  and  that  upon  any  such  application  by  motion 
or  summons  to  •either  of  the  said  courts,  or  to  a  judge  as  aforesaid, 
such  court  or  judge  shall  make  such  order  for  expunging,  varying, 
or  confirming  such  entry,  either  with  or  without  costs,  as  to  such 
co lit  or  judge  shall  seem  just;  and  the  officer  appointed  by  the  Sta- 
tioaers  Company  for  the  purposes  of  this  Act  shall,  on  the  produc- 
tion to  him  of  any  such  order  for  expunging  or  varying  any  such 
ent^y,  expunge  or  vary  the  same  according  to  the  requisitions  of 
such  order. 

XV.  Remedy  for  the  piracy  of  books  by  action  on  the  case. 

— And  be  it  enacted,  That  if  any  person  shall,  in  any  part  of  the 
British  dominions,  after  the  passing  of  this  Act,  print  or  cause  to 
be  printed,  either  for  sale  or  exportation,  any  book  in  whch  there 
shall  be  subsisting  copyright,  without  the  consent  in  writing  of  the 
proprietor  thereof,  or  shall  import  for  sale  or  hire  any  such  book, 
so  having  been  unlawfully  printed,  from  parts  beyond  the  sea,  or, 
knowing  such  book  to  have  been  so  unlawfully  printed  or  imported, 
shall  sell,  publish,  or  expose  to  sale  or  hire,  or  cause  to  be  sold,  pub- 
lished, or  exposed  to  sale  or  hire,  or  shall  have  in  his  possession,  for 
sale  or  hire,  any  such  book  so  unlawfully  printed  or  imported,  with- 
out such  consent  as  aforesaid,  such  offender  shall  be  liable  to  a  spe- 
cial action  on  the  case  at  the  suit  of  the  proprietor  of  such  copy- 
right to  be  brought,  in  any  court  of  record  in  that  part  of  the  Bri- 
tish dominions  in  which  the  offence  shall  be  committed:  Provided 
always,  that  in  Scotland  such  offender  shall  be  liable  to  an  action 
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in  the  Court  of  Session  in  Scotland,  which  shall  and  may  be  brought 
and  prosecuted  in  the  same  manner  in  which  any  other  action  of 
damages  to  the  like  amount  may  be  brought  and  prosecuted  there. 

XVI.  In  actions  for  piracy  the  defendant  to  give  notice  of 
the  objections  to  the  plaintiff's  title  on  which  he  means  to 
rely. — And  be  it  enacted,  That  after  the  passing  of  this  Act,  in  any 
action  brought  within  the  British  dominions  against  any  person  for 
printing  any  such  book  for  sale,  hire,  or  exportation,  or  for  import- 
ing, selling,  publishing,  or  -exposing  to  sale  or  hire,  or  causing  to  be 
imported,  sold,  published,  or  exposed  to  sale  or  hire,  any  such 
book,  the  defendant,  on  pleading  thereto,  shall  give  to  the  plaintiff  a 
notice  in  writing  of  any  objections  on  which  he  means  to  rely  on 
the  trial  of  such  action;  and  if  the  nature  of  his  defence  be,  that 
the  plaintiff  in  such  action  was  not  the  author  or  first  publisher  of 
the  book  in  which  he  shall  by  such  action  claim  copyright,  or  is  not 
the  proprietor  of  the  copyright  therein,  ot  that  some  other  person 
than  the  plaintiff  was  the  author  or  first  publisher  of  such  book,  o* 
Is  the  proprietor  of  the  copyright  therein,  then  the  defendant  shall 
specify  in  such  notice  the  name  of  the  person  who  he  alleged  to 
have  been  the  author  or  first  publisher  of  such  book,  or  the  pro- 
prietor of  the  copyright  therein,  together  with  the  title  of  such  book, 
and  the  time  when  and  the  place  where  such  book  was  first  publish- 
ed, otherwise  the  defendant  in  such  action  shall  not  at  the  trial  or 
hearing  of  such  action  be  allowed  to  give  any  evid-ence  that  the 
plaintiff  in  such  action  was  not  the  author  or  first  publisher  of  the 
book  in  which  he  claims  such  copyright  as  aforesaid,  or  that  he 
was  not  the  proprietor  of  the  copyright  therein;  and  at  such  trial 
or  hearing  no  other  objection  shall  be  allowed  to  be  made  on  behalf 
of  such  defendant  than  the  objection  stated  in  such  notice,  or  that 
any  other  person  was  the  author  or  first  publisher  of  such  book, 
or  the  proprietor  of  the  copyright  therein,  than  the  person  specified 
in  such  notice,  or  give  in  evidence  in  support  of  his  defence  any 
other  book  than  one  substantially  corresponding  in  title,  time,  and 
place  of  publication  with  the  title,  time,  and  place  specified  in  such 
notice. 

XVII.  No  person  except  the  proprietor,  etc.,  shall  import 
into  the  British  dominions  for  sale  or  hire  any  book  first  com- 
posed, etc.,  within  the  United  Kingdom,  and  reprinted  else- 
Iwhere  nnder  penalty  of  forfeiture  thereof,  and  also  of  £10 
and  double  the  value. — Books  may  be  seized  by  officers  of  cus- 
toms or  excise. — And  be  it  enacted,  That  ai'tei  the  passing  of  this 
Act  it  shall  not  be  lawful  for  any  person,  not  being  the  proprietor 
of  the  copyright,  or  some  person  authorized  by  him,  to  import  into 
any  part  of  the  United  Kingdom,  or  into  any  other  part  of  the  Brit- 
ish dominions,  for  sale  or  hire,  any  printed  book  first  composed  or 
written  or  printed  and  published  in  any  part  of  the  said  United 
Kingdom,  wherein  there  shall  be  copyright,  and  reprinted  in  any 
country  or  place  whatsoever  outof  the  British  dominions;  and  if  any 
person,  not  being  such  proprietor  or  person  authorized  as  aforesaid, 
shall  import  or  bring,  or  cause  to  be  imported  or  brought,  for  sale 
or  hire,  any  such  printed  book,  into  any  part  of  the  British  domin- 
ions, contrary  to  the  true  intent  and  meaning  of  this  Act,  or  shall 
knowingly  sell,  publish,  or  expose  to  sale  or  let  to  hire,  or  have  in 
his  possession  for  sale  or  hire,  any  such  boo'k,  then  'every  such 
book,  shall  be  forfeited,  and  shall  be  seized  by  any  officer  of  cus- 
toms or  excise,  and  the  same  shall  be  destroyed  by  such  officer;  and 
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every  person  so  offending,  being  duly  convicted  thereof  before  two 
justices  of  the  peace  for  the  county  or  place  in  which  such  book 
shall  be  found,  shall  also  for  every  such  offence  forfeit  the  sum  of 
ten  pounds  and  double  the  value  of  every  copy  of  such  book  which 
he  shall  so  import  or  cause  to  be  imported  into  any  part  of  the  Bri- 
tish dominions  or  shall  knowingly  sell,  publish,  or  expose  to  sale, 
or  let  to  hire,  or  shall  cause  to  be  sold,  published,  or  exposed  to 
sale  or  let  to  hire,  or  shall  have  in  his  possession  for  sale  or  hire, 
contrary  to  the  true  intent  and  meaning  of  this  Act;  five  pounds  to 
the  use  of  such  officer  of  customs  or  excise,  and  the  remainder  of 
the  penalty  to  the  use  of  the  proprietor  of  the  copyright  in  such 
book. 

XVIII.  As  to  the  copyright  in  encyclopaedias,  periodicals, 
and  works  published  in  a  series,  reviews,  or  magazines. — Pro- 
viso for  authors  who  have  reserved  the  right  of  publishing 
their  articles  in  a  separate  form. — And  be  it  enacted,  That  when 
any  publisher  or  other  person  shall,  before  or  at  the  time  of  the 
passing  of  this  Act,  have  projected,  conducted,  and  carried  on,  or 
shall  hereafter  project,  conduct,  and  carry  on,  or  be  the  proprietor 
of  any  encyclopaedia,  review,  magazine,  periodical  work,  or  work 
published  in  a  series  of  books  or  parts,  or  any  book  whatsoever,  and 
shall  have  employed  or  shall  employ  any  persons  to  compose  the 
same,  or  any  volumes,  parts,  essays,  articles,  or  portions  thereof,  for 
publication  in  or  as  part  of  the  same,  and  such  work,  volumes, 
parts,  essays,  articles  or  portions  shall  have  been  or  shall  hereafter 
be  composed  under  such  employment,  on  the  terms  that  the  copy- 
right therein  shall  belong  to  such  proprietor,  projector,  publisher, 
or  conductor,  and  paid  for  by  such  proprietor,  projector,  publisher, 
or  conductor,  the  copyright  in  every  such  encyclopaedia,  review,  ma- 
gazine, periodical  work,  and  work  published  in  a  series  of  books  or 
parts,  and  in  every  volume,  part,  essay,  article,  and  portion  so  com- 
posed and  paid  for,  shall  be  the  property  of  such  proprietor,  pro- 
jector, puDlisher,  or  other  conductor,  who  shall  enjoy  the  same  rights 
as  if  he  were  the  actual  author  thereof  and  shall  have  such  term  of 
copyright  therein  as  is  given  to  the  authors  of  books  by  this  Act; 
except  only  that  in  the  case  of  essays,  articles,  or  portions  forming 
part  of  and  first  published  in  reviews,  magazines,  or  other 
periodical  works  of  a  like  nature  after  the  term  of  twenty- 
eight  years  from  the  first  publication  thereof  respectively 
the  right  of  publishing  the  same  in  a  separate  form  shall 
revert  to  the  author  for  the  remainder  of  the  term  given 
by  this  Act:  Provided  always,  that  during  the  term  of 
twenty-eight  years  the  said  proprietor,  projector,  publisher,  or  con- 
ductor shall  not  publish  any  such  essay,  article,  or  portion  separat- 
ely or  singly  without  the  consent  previously  obtained  of  the  author 
thereof,  or  his  assigns:  Provided  also,  that  nothing  herein  con- 
tained shall  alter  or  affect  the  right  of  any  person  who  shall  have 
been  or  who  shall  be  so  employed  as  aforesaid  to  publish  any  such 
his  composition  in  a  separate  form,  who  by  any  contract,  express 
or  implied,  may  have  reserved  or  may  hereafter  reserve  to  nimself 
such  right;  but  every  author  reserving,  retaining,  or  having  such 
right  shall  be  entitled  to  the  copyright  in  such  composition  when 
published  in  a  separate  form,  according  to  this  Act,  without  preju- 
dice to  the  right  of  such  proprietor,  projector,  publisher,  or  conduct- 
or as  aforesaid. 
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XIX.  Proprietors  of  encyclopaedias,  periodicals,  and  works 
published  in  a  series,  may  enter  at  once  at  Stationers'  Hall, 
and  thereon  have  the  benefit  of  the  registration  of  the  whole. 

—And  be  it  enacted,  That  the  proprietor  of  the  copyright  in  any 
encyclopaedia,  review,  magazine,  periodical  work,  or  other  work  pub- 
lished in  a  series  of  books  or  parts  shall  be  entitled  to  all  the  bene- 
fits of  the  registration  at  Stationers'  Hall  under  this  Act,  on  enter- 
ing in  the  said  book  of  registry  the  title  of  such  encyclopaedia,  re- 
view, periodical  work,  or  other  work,  published  in  a  series  of  books 
or  parts,  the  time  of  the  first  publication  of  the  first  volume,  num- 
ber, or  part  thereof,  or  of  the  first  number  or  volume  first  published 
after  the  passing  of  this  Act  in  any  such  work  which  shall  have 
been  published  heretofore,  and  the  name  and  place  of  abode  of  the 
proprietor  thereof,  and  of  the  publisher  thereof,  when  such  publish- 
er shall  not  also  be  the  proprietor  thereof. 

XX.  The  provisions  of  3  &  4  W.  4,  c.  15,  extended  to  musi- 
cal compositions  and  the  term  of  copyright,  as  provided  by 
this  Act,  applied  to  the  liberty  of  representing  dramatic 
pieces  and  musical  compositions. — And  whereas  an  Act  was  pass- 
ed in  the  third  year  of  the  reign  of  His  late  Majesty,  to  amend  the 
law  relating  to  dramatic  literary  property,  and  it  is  -expedient  to  ex- 
tend the  term  of  the  sole  liberty  of  representing  dramatic  piecea 
given  by  that  Act  to  the  full  time  by  this  Act  provided  for  the  con- 
tinuance of  copyright:  And' whereas  it  is  expedient  to  extend  to 
musical  compositions  the  benefits  of  that  Act,  and  also  of  this  Act, 
be  it  therefore  enacted,  That  the  provisions  of  the  said  Act  of  His 
late  Majesty,  and  of  this  Act,  shall  apply  to  musical  compositions, 
and  that  the  sole  liberty  of  representing  or  performing,  or  causing 
or  permitting  to  be  represented  or  performed,  any  dramatic  piece 
or  musical  composition,  shall  endure  and  be  the  property  of  the  au- 
thor thereof,  and  his  assigns,  for  the  term  in  this  Act  provided  for 
the  duration  of  copyright  in  books;  and  the  provisions  herein-before 
enacted  in  respect  of  the  property  of  such  copyright,  and  of  regist- 
ering the  same  shall  apply  to  the  liberty  of  representing  or  per- 
forming any  dramatic  piece  or  musical  composition,  as  if  the  same 
were  herein  expressly  re-enacted  and  applied  thereto,  save  and  ex- 
cept that  the  first  public  representation  or  performance  of  any  dra- 
matic piece  or  musical  composition  shall  be  deemed  equivalent,  in 
the  construction  of  this  Act,  to  the  first  publication  of  any  book: 
Provided  always,  that  in  case  of  any  dramatic  piece,  or  musical 
composition  in  manuscript,  it  shall  be  sufficient  for  the  person  hav- 
ing the  sole  liberty  of  representing  or  performing,  or  causing  to  be 
represented  or  performed  the  same,  to  register  only  the  title  thereof, 
the  name  and  place  of  abode,  of  the  author  or  composer  thereof,  the 
name  and  place  of  abode  of  the  proprietor  thereof,  and  the  time  and 
place  of  its  first  representation  or  performance. 

XXI.  Proprietors     of     right  of     dramatic     representations 
shall  have  all  the  remedies  given  by  3  &  4  W.  4,  c  15. — And 

be  it  enacted,  That  the  person  who  shall  at  any  time  have  the  sole 
liberty  of  representing  such  dramatic  piece  or  musical  composition 
shall  have  and  enjoy  the  remedies  given  and  provided  in  the*  sard 
Act  of  the  third  and  fourth  years  of  the  reign  of  His  late  Majesty 
King  William  the  Fourth,  passed  to  amend  the  laws  relating  to  dra- 
matic literary  property,  during  the  whole  of  his  interest  therein,  as 
iully  as  if  the  same  were  re-enacted  in  this  Act. 
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XXII.  Assignment  of  copyright  of  a  dramatic  piece  not  to 
convey  the  right  of  representation. — And  be  it  enacted,  That  no 
assignment  of  the  copyright  of  any  book  consisting  of  or  containing 
a  dramatic  piece  or  musical  composition  shall  be  holden  to 
convey  to  the  assignee  the  right  of  representing  or  per- 
forming such  dramatic  piece  or  musical  composition,  unless 
an  entry  in  the  said  registry  book  shall  be  made  of  such 
assignment,  wherein  shall  be  expressed  the  intention  of  the 
parties  that  such  right  should  pass  by  such  assignment. 

XXIII.  Books  pirated  shall  become  the  property  of  the 
proprietor  of  the  copyright,  and  may  be  recovered  by  action. 
— And  be  it  enacted,  That  all  copies  of  any  book  wherein  there 
shall  be  copyright,  and  of  which  entry  shall  have  been  made  in  the 
said  registry  book,  and  which  shall  have  been  unlawfully  printed  or 
imported  without  the  consent  of  the  registered  proprietor,  cf  such 
copyright,  in  writting  under  his  hand  first  obtained,  shall  be  deemed 
to  be  the  property  of  the  proprietor  of  such  copyright,  and  who 
shall  be  registered  as  such;  and  such  registered  propri-etor  shall, 
after  demand  thereof  in  writting,  be  entitled  to  sue  for  and  recover 
the  same,  or  damages  for  the  detention  thereof,  in  an  action  of  de- 
tinue, from  any  party  who  shall  detain  the  same,  or  to  sue  for  and 
recover  damages  for  the  conversion  thereof  in  an  action  of  trover. 

XXIV.  No  proprietor  of  copyright  commencing  after  this 
Act  shall  sue  or  proceed  for  any  infringement  before  making 
entry  in  the  book  of  registry. — Proviso  for  dramatic  pieces. — 
And  be  it  enacted,  That  no  proprietor  of  copyright  in  any 
book  which  shall  be  first  published  after  the  passing  of 
this  Act  shall  maintain  any  action  or  suit,  at  law  or  in 
equity,  or  any  summary  proceeding  in  respect  of  any  in- 
fringement of  such  copyright,  unless  he  shall,  before 
commencing  such  action,  suit,  or  proceeding,  have  caused  an  entry 
to  be  made,  in  the  book  of  registry  of  the  Stationers'  Company,  of 
such  book,  pursuant  to  this  Act:  Provided  always,  that  the  omis- 
sion to  make  such  entry  shall  not  affect  the  copyright  in  any  book, 
but  only  the  right  to  sue  or  proceed  in  respect  of  the  infringement 
thereof  as  aforesaid:  Provided  also,  that  nothing  herein  contained 
shall  prejudice  the  remedies  which  the  proprietor  of  the  sole  liberty 
'or  representing  any  dramatic  piece  shall  have  by  virtue  of  the  Act 
passed  in  the  third  year  of  the  reign  of  His  late  Majesty  King  Wil- 
liam the  Fourth,  to  amend  the  laws  relating  to  dramatic  literary 
property,  or  of  this  Act,  although  no  entry  shall  be  made  in  the 
book  of  registry  aforesaid. 

XXV.  Copyright  shall  be  personal  property. — And  be  it  en- 
acted, That  all  copyright  shall  be  deemed  personal  property,  and 
shall  be  transmissible  by  bequest,  or,  in  case  of  intestacy,  shall  be 
subject  to  the  same  law  of  distribution  as  other  personal  property, 
and  in  Scotland  shall  be  deemed  to  be  personal  and  moveable  estate. 

XXVI.  General  issne. — Limitation  of  actions; — not  to  ex- 
tend to  actions,  &c,  in  respect  of  the  delivery  of  books. — And 

be  it  enacted,  That  if  any  action  or  suit  shall  be  commenced  or 
brought  againt  any  person  or  persons  whomsoever  for  doing  or 
causing  to  be  done  anything  in  pursuance  of  this  Act,  the  defendant 
or  defendants  in  such  action  may  plead  the  general  issue,  and  give 
the  special  matter  in  evidence;  and  if  upon  such  action  a  verdict 
shall  be  given  for  the  defendant,  or  the  plaintiff  shall  become  non- 
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suited,  or  discontinue  his  action,  then  the  defendant  shall  have  and 
recover  his  full  costs,  for  which  he  shall  have  the  same  remedy  as 
a  defendant  in  any  case  by  law  hath;  and  that  all  actions,  suits, 
bills,  indictments,  or  informations  for  any  offence  that  shall  be  com- 
mitted against  this  Act  shall  be  brought,  sued,  and  commenced  with- 
in twelve  calendar  months  next  after  such  offence  committed,  or 
else  the  same  shall  be  void  and  of  none  effect;  provided  that. such 
limitation  of  time  shall  not  extend  or  be  construed  to  extend  to  any 
actions,  suits,  or  other  proceedings  which  under  the  authority  of 
this  Act  shall  or  may  be  brought,  sued,  or  commenced  for  or  in  res- 
pect of  any  copies  of  books  to  be  delivered  for  the  use  of  the  Bri- 
tish Museum,  or  of  any  one  of  the  four  libraries  hereinbefore  men- 
tioned. 

XXVII.  Saving  the  Tights  of  the  universities,  and  the  col- 
leges of  Eton,  Westminster,  and  Winchester. — Provided  always, 
and  be  it  enacted,  That  nothing  in  this  Act  contained  shall  affect  or 
alter  the  rights  of  the  two  universities  of  Oxford  and  Cambridge, 
the  colleges  or  houses  of  learning  within  the  same,  the  four  univer- 
sities in  Scotland,  the  college  of  the  Holy  and  Undivided  Trinity  of 
Queen  Elizabeth  near  Dublin,  and  the  several  colleges  of  Eton, 
Westminster,  and  Winchester,  in  any  copyrights  heretofore  and  now 
vested  or  hereafter  to  be  vested  in  such  universities  and  colleges 
respectively,  anything  to  the  contrary  herein  contained  notwith- 
standing. 

XXVIII.  Saving  all  subsisting  rights,  contracts,  and  en- 
gagements.— Provided  also,  and  be  it  enacted,  That  nothing  in  this 
Act  contained  shall  affect,  alter,  or  vary  any  right  subsisting  at  the 
time  of  passing  this  Act,  except  as  herein  expressly  enacted;  and 
all  contracts,  agreements,  and  obligations  made  and  entered  into  be- 
fore the  passing  of  this  Act,  and  all  remedies  relating  thereto,  shall 
remain  in  full  force,  anything  herein  contained  to  the  contrary  not- 
withstanding. 

XXIX.  Extent  of  the  Act. — And  be  it  enacted,  That  this  Act 
shall  extend  to  the  United  Kingdom  of  Great  Britain  and  Ireland, 
and  to  every  part  of  the  British  dominions. 

XXX.  Act  may  be  amended  this  Session. — And  be  it  enacted, 
That  this  Act  may  be  amended  or  repealed  by  any  Act  to  be  passed 
in  the  present  session  of  parliament. 

Schedule  to  which  the  preceding  Act  refers. 

No.  1. 

Form  of  Minute  of  Consent  to  be  entered  at  Stationers  Hall. 

We,  the  undersigned,  A.'B.  of  the  Author  of  a  certain  Boofc, 

Intituled  Y.  Z.  [or  the  personal  representative  of  the  Author,  as  the 
case  may  he,]   and  C.  D.  of  do  hereby  certify,  That  we  have 

consented  and  agreed  to  accept  the  Benefits  of  the  Act  passed  in  the 
Fifth  Year  of  the  Reign  of  Her  Majesty  Queen  Victoria,  Cap  , 

for  the  Extension  of  the  Term  of  Copyright  therein  provided  by  the 
said  Act  aud  hereby  declare  that  such  extended  Term  of  Copyright 
therein  is  the  Property  of  the  said  A.  B.  or  C.  D. 

Dated  this  day  of  18 

(Signed)  A.  B. 

Witness  c.D. 
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To  the  Registering  Officer  appointed  by  the  Stationers  Company. 

No.  2. 

Form  of  Requiring  Entry  of  Proprietorship. 

I,  A.  B.  of  do  hereby  certify,  That  I  am  th« 

Proprietor  of  the  Copyright  of  a  Book,  intituled  Y.  Z.,  and  I  hereby 
require  you  to  make  entry  in  the  Register  Book  of  the  Stationers 
Company  of  my  Proprietorship  of  such  Copyright,  according  to  the 
Particulars  underwritten. 


Title  of  Book. 

It:       ^ 

Name  of  Publisher, 
and  Place  of 
Publication. 

Name  and  Place  of 

Abode  of  the 

Proprietor  of  the 

Copyright. 

Date  of 
First  Poblication. 

IT. 

AB. 

Dated  this  day  of  18 

Witness,  C.  D.  (Signed) 


A.  B. 


No.   3. 
Original  Entry  of  Proprietorship  of  Copyright  of  a  Book. 


Time  of  making 
the  Entry. 


Title  of  Book. 


•T.Z. 


Name  of  the 
Publisher  and 

Place  of 
Publication. 


A.B. 


Name  and  Place 

of  Abode  of 

the  Proprietor 

of  the 

Copyright. 


CD. 


Date  of  First 
Publication. 


No.   4. 
.  » 
Form  of  Concurrence  of  the  Party  assigning  in  any  Book. 

previously  registered. 
I,  A.  B.  of  being  the  assigner  of  the  Copyright  of  the  Book 

hereunder  described,  do  hereby  require  you  to  make  entry  of  the 
Assignment  of  the  Copyright  therein. 


/ 
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Title  of  Book. 

Assigner  of  the  Copyright. 

Assignee  of  Copyright. 

Y.Z. 

A.B. 

CD. 

Dated  this 


day  of 


No.  5. 


18 
(Signed) 


A.  B. 


Form  of  Entry  of  Assignment  of  Copyright  in  any  Book 
previously  registered. 


Data  of  Entry . 


Title  of  Book. 


[Set  out  the  Title 
of  the  Book,  and 
refer  to  the  Page 
of  the  Registry 
Book  in  which 
the  original  Entry 
of  the  Copyright 
thereof  is  made.] 


Assigner  of  the 
Copyright. 


AB. 


Assignee  ol 
Copyright. 


CD. 
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REVISED  STATUTES  OF  CANADA. 

Chapter  70. 

AN  ACT  RESPECTING  COPYRIGHT. 

NOTE.— The  original  Act  is  chapter  88  of  38  Vic,  although  there  is  another 
Act  passed  in  the  same  year  also  chaptered  88.  It  was  assented  to 
by  Her  late  Majesty  under  the  authority  of  the  Imperial  Act  38-39 
Vic.    cap.   53.  t 

Short  Title.  ' 

1.  Short  Title. — This  Act  may  be  cited  as  "The  (Jopyriaht 
Act,"  R.  S..  c.  62,  s.  1. 

Interpretation. 

2.  Definitions — In  this  Act,  unless  the  context  otherwise 
requires, — 

(a.)  "Minister"  means  the  Minister  of  Agriculture; 
(b.    "Department"   means,  the  Department  of  Agriculture; 
(c.)  "Legal  representatives"  includes  heirs,  executors,  adminis- 
trators, and  assigns  or  other  legal  representatives.     R.  S.,  c.  62,  s.  2. 

PART  I. 

Registers  of  Copyrights. 

3.  Minister  shall  cause  to  be  kept. — The  Minister  shall  cause 
to  be  kept,  at  the  Department  books  to  be  called  the  "Registers 
of  Copyrights,"  in  which  proprietors  of  literary,  scientific  ana 
artistic  works  or  compositions,  may  have  the  same  registered  in 
accordance  with  the  provisions  of  this  Act.     R.  S.,  c.  62,  s.  3. 

SUBJECTS  AND   CONDITIONS   OF   COPYRIGHT. 

4.  Who  may  have  copyright. — For  twenty-eight  years. — 
Translations. — Any  person  domiciled  in  Canada  or  in  any  part  of 
the  British  possessions,  or  any  citizen  of  any  country  which  has 
an  international  copyright  treaty  with  the  United  Kingdom,  who 
Is  the  author  of  any  book,  map,  chart  or  musical  composition,  or 
of  any  original  painting,  drawing,  statute,  sculpture  or  photograph, 
or  who  invents,  designs,  etches,  engraves  or  causes  to  be  engraved, 
etched  or  made  from  his  own  design,  any  print,  cut,  or  engraving, 
and  the  legal  representatives  of  such  person  or  citizen  shall  for 
the  term  of  twenty-eight  years,  from  the  time  of  recording  the 
copyright  thereof  in  the  manner  hereinafter  directed,  have  the 
sole  and  exclusive  right  and  liberty  of  printing,  reprinting,  pub- 
lishing, reproducing  and  vending  such  literary,  scientific  or  artis- 
tic work  or  composition,  in  whole  or  in  part,  and  of  allowing 
translations  of  such  work  from  one  language  into  other  languages 
to  be  printed  or  reprinted  and  sold.    R.S.,  c.  62,  s.  4. 

5.  Duration.— In  no  case  shall  the  said  sole  and  exclusive 
right  and  liberty  in  Canada  continue  to  exist  after  it  has  expired 
elsewhere.     R.S.,  c.  62,  s.  5. 
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6.  Conditions  for  obtaining  copyright. — The  condition  for 
obtaining  such  copyright  shall  be  that  the  said  literary,  scientific 
or  artistic  works  shall  be  printed  and  published  or  reprinted  and 
republished  in  Canada,  or  in  the  case  of  works  of  art  that  they 
shall  be  produced  or  reproduced  in  Canada,  whether  they  are  so 
published  or  produced  for  the  first  time,  or  contemporaneously 
with  or  subsequently  to  publication  or  production  elsewhere.  R.S., 
c.   62.  s.   5. 

7.  Exception  as  to  Immoral  Works. — No  literary,  scientific 
or  artistic  work  which  is  immoral,  licentious,  irreligious,  or  treas- 
onable or  seditious,  shall  be  the  legitimate  subject  of  such  registra- 
tion or  copyright.     R.  S.,  c.  62,  s.  5. 

8.  Copyright  in  Canada  of  British,  copyright  works. — 
Importation. — Every  work  of  which  the  copyright  has  been 
granted  and  is  subsisting  in  the  United  Kingdom,  and  copyright  of 
which  is  not  secured  or  subsisting  in  Canada,  under  any  Act  of  the 
Parliament  of  Canada,  or  of  the  Legislature  of  the  late  province  of 
Canada,  or  of  the  legislature  of  any  of  the  provinces  forming  part 
of  Canada,  shall,  when  printed  and  published,  or  reprinted  and 
republished  in  Canada,  be  entitled  to  copyright  under  this  Act;  but 
nothing  in  this  Act  shall,  except  as  hereinafter  provided,  be  held 
to  prohibit  the  importation  from  the  United  Kingdom  of  copies  of 
any  such  work  lawfully  printed  there. 

2.  Foreign  reprints  imported  may  be  sold. — Bnrden  of 
proof.— If  any  such  copyright  work  is  reprinted  subsequently  to 
its  publication  in  the  United  Kingdom,  any  person  who  has,  pre- 
viously to  the  date  of  entry  of  such  work  upon  the  Registers  of 
Copyright,  imported  any  foreign  reprints,  may  dispose  of  such  re- 
prints by  sale  or  otherwise;  but  the  burden  of  proof  of  etablishing 
the  extent  and  regularity  of  the  transaction  shall  in  such  case  be 
upon  such  person,     R.  S.,  c.  62,  s.  6;  63-64  B.,  c.  25,  s.  1. 

9.  Registration  of  Work  first  published  in  Separate 
Articles  in  Periodical. — Any  literary  work  intended  to  be 
published  in  pamphlet  or  book  form,  but  which  is  first  published 
in  separate  articles  in  a  newspaper  or  periodical,  may  be  registered ' 
under  this  Act  while  it  is  so  preliminarily  published,  if  the  title 
of  the  manuscript  and  a  short  analysis  of  the  work  are  deposited 
at  the  department,  and  if  every  separate  article  so  published  is 
preceded  by  the  words  "Registered  in  accordance  with  the  Copy- 
right Act"  provided  that  the  work,  when  published  in  book  or  pam- 
phlet form,  shall  be  subject,  also,  to  the  other  requirements  of  this 
Act.     R.   S.,  c.    62,  s.  7. 

10.  Books  published  anonymously. — If  a  book  is  published 
anonymously,  it  shall  be  sufficient  to  enter  it  in  the  name  of  the 
first  publisher  thereof,  either  on  behalf  of  the  unnamed  author,  or 
on  behalf  of  such  first  publisher,  as  the  case  may  be.  R.  S.,  c.  62, 
s.  8.  , 

11.  Deposit  of  Copies  Department. — Record  of  Copyright. 
— 'No  person  shall  be  entitled  to  the  benefit  of  this  Act,  unless  he 
has  deposited  at  the  department  three  copies  of  the  book,  map, 
chart,  musical  composition,  photograph,  print,  cut,  or  engraving 
and  in  the  case  of  paintings,  drawings,  statuary  and  sculpture, 
unless  he  has  furnished  a  written  description  of  such  works  of  art; 
and  the  Minister  shall  cause  the  copyright  of  the  same  to  be  re- 
corded forwith,  in  a  book  to  be  kept  for  that  purpose,  in  the  man- 
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ner  adopted  by  him  or  prescribed  by  the  rules  and  forms  made 
from  time  to  time  as  herein  provided.  R.  S.,  c.  62,  s.  9,  58-59  V  , 
c.  37,  s.  1. 

12.  One   copy     to     Library     of     Parliament     and     British 

Museum. — The  Minister  shall  cause  one  of  such,  three  copies  of  such 
book,  map,  chart,  musical  composition,  photograph,  print,  cut  or 
engraving,  to  be  deposited  in  the  Library  of  the  Parliament  of  Can- 
ada and  one  in  the  British  Museum.  R.  S.,  c.  62,  s.  10;  58-59  V.,  c. 
37,  s.  2. 

13.  As  to  Second  and  Subsequent  Editions. — It  shall  not 
be  requisite  to  deliver  any  printed  copy  of  the  second  or  of  any 
subsequent  edition  of  any  book  unless  the  same  contains  very 
important  alterations  or  additions.     R.  S.,  c.  62,  s.  11. 

14.  Notice  of  Copyright  to  Appear  on  Work. — No  person 
shall  be  entitled  to  the  benefit  of  this  Act  unless  he  gives  informa- 
tion of  the  copyright  being  secured. 

(a.)  If  the  work  is  a  book,  by  causing  to  be  inserted  in  the 
several  copies  of  every  edition  published  during  the  term  secured, 
on  the  title-page,  or  on  the  page  immediately  following: 

(b.)  Or  if  the  work  is  a  map,  chart,  musical  composition,  print, 
cut,  engraving  or  photograph  by  causing  to  be  impressed  on  the  face 
thereof,  or, 

(c.)  If  the  work  is  a  volume  of  maps,  charts,  music,  engravings 
or  photographs  by  causing  to'  be  impressed  upon  the  title-page  or 
frontispiece  thereof; 

the  Words, — Entered  according  to  Act  of  the  Parliament  of  Canada,  in 
the  year ,  by  A.  B-,  at  the  Department  of  Agriculture. 

2.  Exception. — As  regards  paintings,  drawings,  statuary  and 
sculptures  the  signature  of  the  artist  shall  be  deemed  a  sufficient 
notice  of  uch  proprietorship.     R.   S.,  c.  62,  s.   12. 

15.  Interim  Copyright,  How  Obtainable. — The  author  of 
any  literary,  scientific  or  artistic  work  or  his  legal  re- 
presentatives, may,  pending  the  publication  or  republication 
thereof  in  Canada,  obtain  an  interim  copyright  therefor  by 
depositing  at  the  department  a  copy  of  the  title  or  a  designation 
of  such  work,  intendea  for  publication  or-  republication  in  Canada, 

2.  Registration. — Such  title  or  designation  shall  be  registered 
in  an  interim  copyright  register  at  the  department, — to1  secure  to 
such  author  aforesaid  or  his  legal  representatives,  the  exclusive  rights 
recognized  by  this  Act,  previous  to  publication  or  republication  in 
Canada; 

3.  Duration. — Such  interim  registration  shall  not  endure  for 
more  than  one  month  from  the  date  of  the  original  publication  else- 
where, within  which  period  the  work  shall  be  printed  or  reprinted 
and  published  in  Canada, 

4.  Notice. — In  every  case  of  interim  registration  under  this 
Act,  the  author  or  his  legal  representative  shall  cause  notice  of 
such  registration  to  be  inserted  once  in  the  "Canada  Gazette,"  R. 
S.,  c.  62,  s.  13. 

16.  Application  for  Registration. — The  application  for  the 
registration  of  a  copyright  or  of  a  temporary  or  of  an  interim  copy- 
right, may  be  made  in  the  name  of  the  author  or  of  his  legal  repre- 
sentatives, by  any  person  purporting  to  be  the  agent  of  such  author 
or  legal  representatives; 

!4 
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2.  Unauthorized  assumption  of  Agency. — Any  damage  caus- 
ed by  a  fraudulent  or  an  erroneous  assumption  of  such  authority 
shall  be  recoverable  in  any  court  of  competent  jurisdiction.  R.  S. 
c.  62,  s.  14. 

ASSIGNMENTS    AND    RENEWALS. 

17.  Copyright  and  Right  to  Obtain  it  Assignable.— In 
Duplicate. — The  right  of  an  author  of  a  literary,  scientific  or  art- 
tistic  work,  to  obtain  a  copyright,  and  the  copyright  when  obtain- 
ed, shall  be  assignable  in  law,  either  as  to  the  whole  interest  or 
any  part  thereof,  by  an  instrument  in  writing,  made  in  duplicate, 
and  which  shall  be  registered  at  the  department  on  production  of 
both   duplicates  and  payment  of  the  fee   hereinafter  mentioned: 

2.  Duplicates,  Disposal  Of. — One  of  the  duplicates 
shall  be  retained  at  the  department,  and  the  other  shall  be  re- 
turned, with  a  certificate  of  registration,  to  the  person  depositing 
it.    R.  S.,  c.  62,  s.  15. 

18.  Copyright  to  Assignee  of  Author. — Whenever  the 
author  of  a  literary,  scientific  or  artistic  work  or  compostion 
which  may  be  the  subject  of  copyright  has  executed  the  same  for 
another  person,  or  has  sold  the  same  to  another  person  for  due 
consideration,  such  author  shall  not  be  entitled  to  obtain  or  to  retain 
the  proprietorship  of  such  copyright,  which  is,  by  the  said 
transaction,  virtually  transferred  to  the  purchaser, — and  such  pur- 
chaser may  avail  himself  of  such  privilege,  unless  a  reserve  ot 
the  privilege  is  specially  made  by  the  author  or  artist  in  a  deed 
duly  executed.    R.  S.,  c.  62,  s.  16. 

19.  Extension  of  Term. — Title  to  be  again  Registered. 
— If,  at  the  expiration  of  the  said  term  of  twenty- 
eight  years,  the  author,  or  any  of  the  authors  (when  the  work 
has  been  originally  composed  and  made  by  more  than  one  person), 
is  still  living,  or  if  such  author  is  dead  and  has  left  a  widow  or  a 
child,  or  children  living,  the  same  sole  or  exclusive  right  and 
liberty  shall  be  continued  to  such  author,  or  to  such  authors  still 
living,  or,  if  dead,  then  to  such  widow  and  child  or  children,  as 
the  case  may  be,  for  the  further  term  of  fourteen  years; 
but  in  such  case,  within  one  year  after  the  expiration  of  such  term 
of  twenty-eight  years,  the  title  of  the  work  secured  shall  be  a  sec- 
ond time  registered,  and  all  other  regulations  herein  required  to  be 
observed  in  regard  to  original  copyrights  shall  be  complied  with  in 
respects  to  such  renewed  copyright.     R.  S.,  c.  62,  s.  17. 

20.  Notice  of  Renewal  to  be  Published. — In  all  cases  of 
renewal  of  copyright  under  this  Act,  the  author  or  proprietor 
shall,  within  two  months  from  the  date  of  such  renewal,  cause 
notice  of  such  registration  thereof  to  be  published  once  in  the 
"Canada  Gazette."  R.  S.,  c.  62,  s.  18. 

CONFLICTING   CLAIMS   TO    COPYRIGHT. 

21.  How  Determined. — Court. — In  case  of  any  person  making 
application  to  register  as  his  own.  the  copyright  of  a  literary, 
scientific  or  artistic  work  already  registered  in  the  name 
of  another  'person,  or  in  case  of  simultaneous  conflicting 
applications  or  of  an  application  made  by  any  person  other 
than  the  person  entered  as  proprietor  of  a  registered  copyright, 
to    cancel    the    said    copyright,    the    person    so    applying    shall    be 
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notified  by  the  Minister  that  the  question  is  one  for  the  decision 
of  a  court  of  competent  jurisdiction,  and  no  further  proceedings 
shall  be  had  or  taken  by  the  Minister  concerning  the  application 
until  a  judgment  is  prouuced  maintaining,  cancelling  or  other- 
wise deciding  the  matter: 

2.  Duty  of  Minister. — Such  registration,  cancellation,  or 
adjustment  of  the  said  right  shall  then  be  made  by  the  Minister 
in  accordance  with  such  decision. 

3.  Exchequer  Court. — The  Exchequer  Court  of  Canada  shall 
be  a  competent  court  within  the  meaning  of  this  Act,  and  shall 
have  jurisdiction  to  adjudicate  upon  any  question  arising  under 
this  section,  upon  information  in  the  name  of  the  Attorney  Gen- 
eral of  Canada,  or  at  the  suit  of  any  person  interest.  R.  S.,  c.  62, 
s.  19,  53  V.,  c.  12,  s.  1;  54-55  V.,  c.  34,  s.  1, 

Unauthorized  Publication  of  Manuscript. 

22.  Printing  of  Manuscript  "Without  Authority. — 
Damages. — Every  person  who,  without  the  consent  of 
the  author  or  lawful  proprietor  thereof  first  obtained,  prints  or 
publishes,  or  causes  to  be  printed  or  published,  any  manuscript 
not  previously  printed  in  Canada  or  elsewhere,  shall  be  liable  to 
the  author  or  proprietor  for  all  damages  occasioned  by  such  pub- 
lication, and  the  same  shall  be  recoverable  in  any  court  of  com- 
petent jurisdiction.    R.  S.,  c.  62,  s.  20. 

LICENSES   TO   REPUBLISH. 

23.  Copyrighted  Work  Out  of  Print. — License. — If  a  work 
copyrighted  in  Canada  becomes  out  of  print,  a  complaint  may  be 
lodged  by  any  person  with  the  Minister,  who,  on  the  fact  being 
ascertained  to  his  satisfaction,  shall  notify  the  owner  of  the  copy- 
right of  the  complaint  and  of  the  fact;  and  if,  within  a  reasonable 
time  no  remedy  is  applied  by  such  owner,  the  Minister  may  grant  a 
license  to  any  person  to  publish  a  new  edition  or  to  import  the 
work,  specifying  the  number  of  copies  and  the  royalty  to  be  paid 
on  each  to  the  owner  of  the  copyright.    R.  S.,  c.  62,  s.  21. 

FEES- 

24.  Registration  Fees. — The  following  fees  shall  be  paid  to 
the  Minister  before  an  application  for  any  of  the  purposes  received, 
that  is  to  say: 

Registering  a  copyright $1  00 

Registering  an  interim  copyright 0  50 

Registering  a  temporary   copyright 0  50 

Registering  an  assignment 1  00 

A  certified  copy  of  registration 0  50 

Registering  any  decision  of  a  court  of  justice, 

for  every  folio 0  50 

For  Office  Copies.— For  office  copies  of  documents  not  above 
mentioned,  the  following  charges  shall  be  made: 

Every    single  or  first  folio,  of  one    hundred 

words,  certified  copy $0  50 

Every  such  subsequent  hundred  words,  frac- 
tions of  or  under  one-half  not  being 
counted,  and  of  one-half  or  more  being 
counted 0  25 
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2.  Fees  in  full  for  all  services. — The  said  fees 
shall  be  in  full  for  all  services  performed  under  this  Act  by  the 
Minister  or  by  any  person  employed  by  him. 

3.  Application. — All  fees  received  under  this  Act  shall  be  paid 
over  to  the  Minister  of  Finance  and  shall  form  part  of  the  Consol- 
idated Revenue  Fund  of  Canada: 

4.  No  Exemption  from  Payment  of  Fees. — No  person  shall 
be  exempt  from  the  payment  of  any  fee  or  charge  payable  in 
respect  of  any  services  performed  under  this  Act  for  such  perso-i, 
and  no  fee  paid  shall  be  returned  to  the  person  who  paid  it.  R.  S., 
c.  62,  s.  22. 

Right  to  Represent  Scene  or  Object. 

25.  Saved.— Nothing  herein  contained  shall  prejudice  the  right 
of  any  person  to  represent  any  scene  or  object  notwithstanding  that 
there  may  be  copyright  in  some  other  representation  of  such  scene 
or  object.     R.  S.,  c.  62,  s.  23. 

Foreign  Newspapers  and  Magazines. 

26.  May  be  Imported. — Newspapers  and  magazines  pub- 
lished in  foreign  countries,  and  which  contain,  together  with 
foreign  original  matter,  portions  of  British  copyright  works  re- 
published with  the  consent  of  the  author  or  his  legal  representa- 
tives, or  under  the  law  of  the  country  wher^  such  copyright  ex- 
ists, may  be  imported  into  Canada.    R.  S.,  c.  62,  s.  24. 

Clerical  Errors  not  to  Invalidate. 

27.  Corrected  by  Minister. — Clerical  errors  which  occur  in 
the  framing  or  copying  of  any  instrument  drawn  by  any  officer 
or  employee  in  or  of  the  department  shall  not  be  construed 
as  invalidating  such  instrument,  but  when  discovered 
thev  mav  be  corrected  under  the  authority  of  the  Minister.  R.  S., 
c.  62,  s.  25. 

Importation. 

28.  If  Copyright  Owner  Licenses  Reproduction  in  Canada. 
— Minister  may  prohibit  Importation. — Proviso. — If  a  book  as 
to  which  there  is  subsisting  copyright  under  this  Act  has  been 
first  lawfully  published  In  any  part  of  His  Majesty's  dominions 
other  than  Canada,  and  if  it  is  proved  to  the  satisfaction  of  the 
Minister  that  tire  owner  of  the  copyright  so  subsisting 
and  of  the  copyright  acquired  by  such  publication  has  law- 
fully granted  a  license  to  reproduce  in  Canada,  from  movable  or 
other  types,  or  from  stereotype  plates,  or  from  electro-plates  or 
from  lithograph  stones,  or  bv  anv  process  for  facsimile  reproduc- 
tion, an  edition  or  editions  of  such  book  designed  for  sale  only  in 
Canada,  the  Minister  may,  notwithstanding  anything  in  this  Act, 
t>v  order  under  his  hand,  prohibit  the  importation  into  Canada 
except  with  the  written  consent  of  the  licensee,  of  an^  copies 
fo  such  books  printed  elsewhere:  provided  that  two  such 
copies  may  be  specially  imported  for  the  bono  fide  use  of  any  public 
free  librarv  or  any  university  or  college  library,  or  for  the  library 
of  any  dulv  incorporated  institution  or  societv  for  the  use  of  the 
members  of  such  institution  or  society.    63-64  V.,  c.  25,  s.  1. 
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29.  Suspension  or  Revocation  of  Prohibition. — The  Min- 
ister may  at  any  time  in  like  manner,  by  order  under  his  hand, 
suspend  or  revoke  such  prohibition  upon  importation  if  it  is  proved 
to   his   satisfaction  that — 

(a)  the  license  to  reproduce  in  Canada  has  terminated  or 
expired;    or 

(6)  the  reasonable  demand  for  the  book  in  Canada  is  not 
sufficiently  met  without  importation;   or 

(c)  the  book  is  not,  having  regard  to  the  demand  therefor  in 
Canada,   being  suitably  printed  or  published;    or* 

(a)  any  otner  state  of  things  exists  on  account  of  which  it  is 
not  in  the  public  interest  to  further  prohibit  importation  63-64 
V.,  c.  25,  s.  2. 

30.  Licensee  if  required  to  Furnish  copy  of  any  addition. — 
At  any  time  after  the  importation  of  a  book  has  been  so  prohibited, 
any  person  resident  or  being  in  Canada  may  apply,  either 
directly  or  through  a  bookseller  or  other  agent,  to  the 
person  so  licensed  to  reproduce  such  book,  for  a  copy  of  any 
edition  of  such  book  then  on  sale  and  reasonably  obtainable  m 
the  United  Kingdom  or  any  other  part  of  His  Majesty's  dominions, 
and  it  shall  thereupon  be  the  duty  of  the  person  so  licensed 
as  soon  as  reasonably  may  be  to  import  and  sell  such  copy  to  the 
person  so  applying  therefor  at  the  ordinary  selling  price  of  such 
copy  in  the  United  Kingdom,  or  such  other  part  of  His  Majesty's 
dominions,  with  the  duty  and  reasonable  forwarding  charges  added: 

2.  Otherwise  Prohibition  May  be  Revoked. — The  failure  or 
neglect,  without  lawful  excuse,  of  the  person  so  licensed  to  supply 
such  copy  within  a  reasonable  time,  shall  be  a  reason  for  which  the 
Minister  may,  if  he  sees  fit,  suspend  or  revoke  the  prohibition  upon 
importation.     63-64  V.,  c.  25,  s.  3. 

31.  Prohibition  to  be  Notified  to  Customs.— The  Minister 
shall  forthwith  inform  the  Department  of  Customs  of  any  order 
made  by  him  under  this  Act.     63-64  V.,  c.  25,  s.  4. 

Evidence. 

32.  Certified  Copies. — All  copies  or  extracts  certified  from  the 
department,  shall  be  received  in  evidence,  without  further  proof  and 
without  production  of  the  originals.  R.  S.,  c.  62,  s.  26. 

33.  Validity  of  Documents.  —  All  documents,  executed 
and  accepted  by  the  Minister,  shall  be  held  valid,  so  far  as  re- 
lates to  official  proceedings  under  this  Act.    R.  S.,  c.  62,  s.  27. 

Rules  and  Regulations. 

34.  Minister  to  Make  Rules  and  Forms. — The  Minister  may, 
from  time  to  time,  subject  to  the  approval  of  the  Governor  in  Coun- 
cil, make  such  rules  and  regulations,  and  prescribe  such  forms,  as 
appear  to  him  necessary  and  expedient  for  the  purposes  of  this  Act; 
and  such  regulations  and  forms,  circulated  in  print  for  the  use  of 
the  public,  shall  be  deemed  to  be  correct  for  the  purposes  of  this 
Act.    R.  S.,  c.  62,  s.  27. 

OFFENCES   AND   PENALTIES. 

35.  Making  False  Entries; — Indictable  Offence. — Every 
person  who  wilfully  makes  or  causes  to  be  made  any  false  entry  in 
any  of  the  registry  books  hereinbefore  mentioned  or    who    wilfully 


214  CANADIAN  COPYRIGHT  ACT. 

produces  or  causes  to  be  tendered  in  evidence,  any  paper  which  false- 
ly purports  to  be  a  copy  of  an  entry  in  any  of  the  said  books,  is 
guilty  of  an  indictable  offence  and  shall  be  punished  accordingly. 
R.  S.,  c.  62,  s.  28. 

36.  Fraudulent  Assumption  of  Authority. — Every  person 
who  fraudulently  assumes  authority  to  act  as  agent  of  the  author  or 
of  his  legal  representative  for  the  registration  of  a  copyright  or  of 
a  temporary  or  of  an  interim  copyright,  is  guilty  of  an  indictable 
offence  and  shall  be  punished  accordingly.    R.  S.  c.  62,  s.  29. 

37.  Infringement  of  Copyright  of  a  Book. — Every  person 
who; 

(a.)  After  the  interim  registration  of  the  title  of 
any  book  according  to  this  Act,  and  within  the  term  herein  lim- 
ited, or  after  the  copyright  is  secured  and  during  the  term  or  terms 
of  its  duration,  prints,  puunshes,  or  reprints  or  republishes,  oi 
imports,  or  causes  to  be  so  printed,  pubnsned  or  imported,  any 
copy  or  any  translation  of  such  book  without  having  first  obtained 
the  right  so  to  do  by  assignment  from  the  person  lawfully  entitled 
to  the  copyright  thereof; 

(b.)  Knowing  the  same  to  be  so  printed  or  im- 
ported, publishes,  sells  or  exposes  for  sale,  or  causes  to  be 
published,  sold  or  exposed  for  sale,  any  copy  of  such 
book  without  such  consent. 

Forfeiture. — Recovery. — Shall  forfeit  every  copy  of  such  book 
to  the  person  then  lawfully  entitled  to  the  copyright  thereof;  and 
shall  forfeit  and  pay  for  every  such  copy  which  is  found  in  his 
possession,  either  printed  or  being  printed,  published,  imported 
or  exposed  for  sale,  contrary  to  the  provisions  of  this  Act,  such 
sum,  not  exceeding  one  dollar  and  not  less  than  ten  cents,  as  the 
court  determines,  which  forfeiture  shall  be  enforceable  or  recoverable 
in  any  court  of  competent  jurisdiction; 

2.  Application. — A  moiety  of  such  sum  shall  belong  to  His 
Majesty  for  the  public  uses  of  Canada,  and  the  other  moiety  shall 
belong  to  the  lawful  owner  of  such  copyright.   R.  S.,  c.  62,  s.  30. 

38.  Infringement  of  Copyright  of  Painting,  Etc. — For- 
feiture.— Every  person  who,  after  the  registering  of  any  painting, 
•drawing,  statue  or  other  work  of  art,  and  within  the  term  or  terms 
limited  by  this  Act,  reproduces  in  any  manner,  or  causes  to  be  re- 
produced, made  or  sold,  in  whole  or  in  part,  any  copy  of  any  such 
work  of  art,  without  the  consent  of  the  proprietor,  shall  forfeit  the 
plate  or  plates  on  which  such  reproduction  has  been  made,  and  every 
sheet  thereof,  so  reproduced,  to  the  proprietor  of  the  copyright  there- 
of; and  shall  also  forfeit  for  every  sheet  of  such  reproduction  pub- 
lished or  exposed  for  sale,  contrary  to  this  Act,  such  sum,  not  ex- 
ceeding one  dollar  and  not  less  than  ten  cents  as  the  court  deter- 
mines, which  forfeiture  shall  be  enforceable  or  recoverable  in  any 
court  of  competent  jurisdiction. 

2.  Application. — A  moiety  of  such  sum  shall  belong  to  His 
Majesty  for  the  public  uses  of  Canada,  and  the  other  moiety  shall 
belong  to  the  lawful  owner  of  such  copyright.    R.  S.,  c.  62,  s.  31. 

39.  Infringement  of  Copyright,  of  Print,  Chart.  Music, 
Etc. — Every  person  who,  without  the  consent  of  the  proprietor  of 
the  copyright  first  obtained, 

(a.)  After  the  registering  of  any  print,  cut  or  engraving,  map, 
chart,  musical  composition,  or  photograph,  according  to  the  pro- 
visions of  this  Act,  and  within  the  term  or  terms  limited  by  this  Act, 
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engraves,  etches,  or  works,  sells  or  copies,  or  causes  to  be  engraved, 
etched  or  copied,  made  or  sold,  any  such  print,  cut  or  engraving,  map, 
chart,  musical  composition  or  photograph  or  any  part  thereof,  either 
as  a  whole  or  by  varying,  adding  to  or  diminishing  the  main  design, 
with  intent  to  evade  the  law,  or, 

(b.)  Prints  or  reprints  or  imports  for  sale,  or  causes  to  be  so 
printed  or  reprinted  or  imported  for  sale,  any  such  map,  chart,  mu- 
sical composition,  print,  cut  or  engraving,  or  any  part  thereof,  or, 

(c.)  Knowing  the  same  to  be  so  reprinted,  printed 
or  imported  without  such  consent,  publishes,  sells,  or  ex- 
poses for  sale,  or  in  any  manner  disposes  of  any  such  map,  chart, 
musical  composition,  engraving,  cut,  photograph  or  print; 

Forfeiture. — Shall  forfeit  the  plate  or  plates  on  which  such 
map,  chart,  musical  composition,  engraving,  cut,  photograph  or 
print  has  been  copied,  and  also  every  sheet  thereof  so  copied  or 
printed  as  aforesaid,  to  the  proprietor  of  the  copyright  thereof; 
and  shall  also  forfeit,  for  every  sheet  of  such  map,  musical  com- 
position, print,  cut  or  engraving  found  in  his  possession,  printed 
or  published  or  exposed  for  sale  contrary  to  this  Act,  such  sum, 
not  exceeding  one  dollar  and  not  less  than  ten  cents,  as  the  court 
determines,  which  forfeiture  shall  be  enforceable  or  recoverable  in 
any  court  of  competent  jurisdiction; 

2.  Application. — A  moiety  of  such  sum  shall  belong  to  His 
Majesty  for  the  public  uses  of  Canada,  and  the  other  moiety  shall 
belong  to  the  lawful  owner  of  such  copyright.     R.  S.,  c.  62,  s.  32. 

40.  Falsely  Pretending  to  Have  Copyright. — Penalty. — 
Every  person  who  has  not  lawfully  acquired  the  copyright  of  a 
literary,  scientific  or  artistic  work,  and  who  inserts  in  any  copy 
thereof  printed,  produced,  reproduced  or  imported,  or  who  im- 
presses on  any  such  copy,  that  the  same  has  been  entered  accord- 
ing to  this  Act,  or  words  purporting  to  assert  the  existence  of  a 
Canadian  copyright  in  relation  thereto,  shall  incur  a  penalty  not 
exceeding  three  hundred  dollars.    R.  S.,  c.  62,  s.  33. 

41.  Registering  Interim  Copyright  Without  Publishing. 
— Penalty. — Every  person  who  causes  any  work  to  be  registered 
in  the  register  of  interim  copyright  and  fails  to  print  and  puolish 
or  reprint  and  republish  the  same  within  the  time  prescribed, 
shall  incur  a  penalty  not  exceeding  one  hundred  dollars.  R.  S.,  c. 
62,  s.  33. 

42.  Procedure. — Every  penalty  incurred  under  either  of  the 
last  two  preceding  sections  shall  be  recoverable  in  any  court  of  com- 
petent jurisdiction; 

2.  Application. — A  moiety  of  any  such  penalty  shall  belong  to 
His  Majesty  for  the  public  uses  of  Canada,  and  the  other  moiety  shall 
belong  to  the  person  who  sues  for  the  same.    R.  S.«  c.  62,  s.  33. 

43.  Unlawful  Importation  of  Books. — Forfeiture. — Penal- 
ty.— All  books  imported  in  contravention  of  any  order  prohibiting 
such  importation  made  under  the  hand  of  the  minister  by  the  au- 
thority of  this  Act  may  be  seized  by  any  officer  of  Customs,  and  shall 
be  forfeited  to  the  Crown  and  destroyed;  and  any  person  importing, 
or  causing  or  permitting  the  importation,  of  any  book  in  contraven- 
tion of  this  Act  shall,  for  each  offence,  be  liable,  upon  summary  con- 
viction, to  a  penalty  not  exceeding  one  hundred  dollars.  63-64  V.,  c. 
25,  s.  5. 

44.  Limitation  of  Actions.— No  action  or  prosecution  for 
the  recovery  of  any  penalty  under  this  Act,  shall  be  commenced 
more  than  two  years  after  the  cause  of  action  arises.  R.  S.,  c.  62, 
s.  34, 
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FART  II. 
Application. 

45.  When  to  Come  Into  Force. — This  part  shall  come  into 
force  on  a  day  to  be  named  by  proclamation  of  the  Governor  Gen- 
eral.    52  V.,  c.  29,  s.  7. 

46.  Works  Excepted — Nothing  in  this  part  contained  shall  b2 
deemed  to, —  , 

(a.)  Prohibit  the  importation  from  the  United  Kingdom  of 
copies  of  works  of  which  the  copyright  is  there  existing  and  which 
are  lawfully  printed  and  published  there;  or, 

(b.)  Except  as  in  this  Part  otherwise  expressly  provided,  ap- 
ply to  any  work  for  which,  before  the  coming  into  force  of'  this 
Part,  copyright  had  been  obtained  in  the  United  Kingdom,  or  in 
any  country  which  has  an  international  copyright  treaty  with  the 
United  Kingdom,  in  which  Canada  is  included. 

2.  Subject  to  Former  Law. — The  law  in  force  at  the  time  of 
the  coming  into  effect  of  this  Part  shall  be  deemed  to  continue  in 
force  as  respects  such  works.    52  V.,  c.  29,  s.  6. 

Repeal. 

47.  Sections  4,  5,  6  and  8. — Sections  four,  five,  six  and  eight 
of  Part  I,  of  this  Act  are  repealed.    52  V.,  c.  29,  ss.  1  and  2. 

Subjects  and  Conditions  of  Copyright. 

48.  Who  may  have  Copyright. — For  Twenty-eight  Years. — 
Translations. — Any  person  domiciled  in  Canada  or  in  any  part  of 
the  British  possessions,  or  any  citizen  of  any  country  which  has  an 
international  copyright  treaty  with/  the  United  Kingdom,  in  which 
Canada  is  included,  who  is  the  author  of  any  book,  map,  chart  or 
musical  or  literary  composition,  or  of  any  original  painting,  drawing, 
statue,  sculpture  or  photograph,  or  who  invents,  designs,  etches,  en- 
graves or  causes  to  be  engraved,  etched  or  made  from  his  own  de- 
sign, any  print  or  engraving,  and  the  legal  representatives  of  such 
person  or  citizen,  shall,  for  the  term  of  twenty-eight  years  from  the 
time  of  recording  the  copyright  thereof,  have  the  sole  and  exclusive 
sight  and  liberty  of  printing,  reprinting,  publishing,  reproducing  and 
vending  such  literary,  scientific,  musical  or  artistic  work  or  composi- 
tion, in  whole  or  in  part,  and  of  allowing  translations  of  such  literary 
work,  from  one  language  into  other  languages,  to  be  printed  or  re- 
printed and  sold  in  the  manner  and  on  the  conditions,  and  subject 
to  the  restrictions  hereinafter  set  forth.     52  V.,  c.  29,  s.  1. 

49.  Conditions  for  Ootaining  Copyright. — The  conditions 
for  obtaining  such  copyright  shall  be  that  the  said  literary,  scientific, 
musical  or  artistic  work  shall,  before  publication  or  production  else- 
where, or  simultaneously  with  the  first  publication  or  production 
thereof  elsewhere,  be  registered  in  the  office  of  the  Minister,  by  the 
author  or  his  legal  representative,  and  further  that  such  work  shall 
be  printed  and  published  or  produced  in  Canada,  or  reprinted  and 
republished  or  reproduced  in  Canada,  within  one  month  after  publi- 
cation or  production  elsewhere.     52  V.,  c.  29,  s.  1. 

50.  Duration. — In  no  case  shall  the  sole  and  exclusive  right 
and  privilege  in  Canada  continue  to  exist  after  it  has  expired  in  the 
country  of  origin.    52  V.,  c.  29,  s.  1. 
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Licenses. 

51.  Minister  May  Grant  Licenses  to  Print  and  Publish  in 
Canada. — No  Exclusive  Right If  any  person  entitled  to  copy- 
right of  a  work  under  this  Act, — 

(a.)  Neglects  or  fails  to  take  advantage  of  its  provisions;  or, 
(b.)  Having  obtained  copyright  thereunder,  at  any  time  after 
the  first  publication  in  Canada  of  the  work  for  which  copyright  has 
been  so  obtained,  fails  to  print  and  publish  the  work  in  Canada  in 
sufficient  numbers  and  in  such  manner  as  to  meet  the  demand  in 
Canada  for  such  work; 

the  Minister  may  grant  a  license  or  licenses  to  any  person  or  per- 
sons domiciled  in  Canada  to  print  and  publish  or  to  reproduce 
such  work  in  Canada,  but  no  such  license  shall  convey  any  ex- 
clusive  right  to  print  and  publish  or  reproduce  any  work. 

2.  Royalty  of  10  p.  c— A  license  shall  be  granted  to  any  appli- 
cant agreeing  to  pay  the  author  or  his  legal  representatives  a  royal- 
ty of  ten  per  centum  on  the  retail  price  of  each  copy  or  reproduction 
issued  of  the  work  which  is  the  subject  of  the  license,  and  giving 
security  for  such  payment  to  the  satisfaction  of  the  Minister.  52 
V.,  c.  29,  s.  3;  58-59  V.,  c.  37,  s.  3. 

52.  Governor  in  Council  May  Revoke  Such  Licenses — As 
to  any  work  for  which  copyright  has  been  obtained  in  Canada,  the 
Governor  in  Council  may,  upon  its  being  established  to  his  satisfac- 
tion that  the  holder  of  such  copyright  is  prepared  and  bona  fide  in- 
tends, during  the  remaining  period  of  his  term  of  copyright,  to  print 
and  publish  such  work  in  Canada  in  sufficient  numbers  and  in  such 
manner  as  to  supply  the  demand  for  such  work  in  Canada,  revoke 
all  licenses  for  the  printing  and  publication  of  such  work  then  in 
force. 

2.  Saving. — Such  revocation  shall  not  render  unlawful  the  sub- 
sequent sale  and  disposal  in  Canada  of  all  or  any  of  the  copies  of 
such  work  then  printed  under  the  authority  of  the  license  so  revok- 
ed.   58-59  V.,  c.  37,  s.  5. 

53.  How  Royalty  Collected  and  Paid The  royalty  in  this 

Part  provided  for  shall  be  collected  by  the  officers  of  the  Department 
of  Inland  Revenue,  and  paid  over  to  the  persons  entitled  thereto, 
under  regulations  approved  by  the  Governor  in  Council;  but  the 
Government  shall  not  be  liable  to  account  for  any  such  royalty  not 
actually  collected.    52  V.,  c.  29,  s.  4. 

54.  Governor  in  Council  May  Prohibit  Importation.  — 
Whenever,  under  the  foregoing  provisions  of  this  Part,  a  license  has 
been  issued  permitting  the  printing  and  publishing  or  the  producing 
of  any  work,  and  evidence  has  been  adduced  to  the  satisfaction  of 
the  Governor  in  Council  that  such  work  is  in  course  of  being  print- 
ed and  published  or  produced  in  such  manner  as  to  meet  the  de- 
mand therefor  in  Canada,  the  Governor  General  may,  by  proclama- 
tion published  in  the  "Canada  Gazette,"  prohibit  the  importation, 
while  the  author's  copyright  or  that  of  his  assigns  is  in  force,  or 
would  have  been  in  force  had  copyright  for  the  work  been  obtained 
in  Canada  under  the  foregoing  provisions  of  this  Part,  of  any  copies 
or  reproductions  of  the  work  to  which  such  license  relates. 

2.  And  Revoke  Prohibition. — If,  at  any  time  thereafter,  it  is 
made  to  appear  to  the  Governor  in  Council  that  such  work  is  not, 
under  such  license,  printed  and  published  or  produced  in  such  man- 
ner as  to  meet  such  demand,  the  Governor  General  may,  by  procla- 
mation published  as  aforesaid,  revoke  such  Drohibition.  52  V.,  c.  29, 
s   5;  58-59  V.,  c.  37,  s.  4. 
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RULES  AND  FORMS 

CF  THE 

DEPARTMENT  OF  AGRICULTURE 

UNDER 

THE  COPYRIGHT  ACT 

Approved  by  the  Governor  in  Council,  on  the  3rd  day  of  December,  1907 


RULES. 
I. 

There  is  no  necessity  for  any  personal  appearance  at  the  De- 
partment of  Agriculture,  unless  specially  called  for  by  order  of  the 
Minister  or  the  Deputy,  every  transaction  being  carried  on  by 
writing. 

II. 

In  every  case  the  applicant  or  depositor  of  any  paper  is  re- 
sponsible for  the  merits  of  his  allegations  and  for  the  validity  of 
instruments  furnished  by  him  or  his  agent. 

III. 

The  correspondence  is  carried  on  with  the  applicant  or  his 
agent,  but  with  one  person  only,  and  will  be  conveyed  through  the 
Canadian  mails  free  of  charge. 

IV. 

All  papers  are  to  be  clearly  and  neatly  written  on  foolscap 
paper,  and  every  word  of  them  is  to  be  distinctly  legible. 

All  copies  of  books  deposited  shall  be  bound  in  boards,  and  all 
copies  of  maps  and  photographs  shall  be  mounted. 

V. 

An  application  for  registration  shall  be  signed  by  the  appli- 
cant or  by  an  agent  duly  authorized. 

A  partner  may  sign  for  a  firm.  A  director  or  secretary  or  other 
principal  officer  of  a  company  may  sign  for  the  company. 

VI. 

All  communications  to  be  addressed  in  the  following  words: 
"To  the  Minister  of  Agriculture  {Trade  Mark  and  Copyright  Branch), 
Ottawa. 
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VII. 

As  regards  proceedings  not  specially  provided  for  in  the  fol- 
lowing forms,  any  form  being  conformable  to  the  letter  and  spirit 
of  the  law  will  be  accepted,  and  if  not  conformable  will  be  re- 
turned for  correction. 

VIII. 

A  copy  of  the  Act  and  the  Rules  with  a  particular  section 
marked,  sent  to  any  person  making  an  inquiry  is  intended  as  a 
respectful  answer  by  the  office. 

IX. 

Information  as  to  subsisting  registrations  will  not  be  furnished 
by  the  office  the  registers  and  indexes  being  open  for  inspection  free 
of  charge. 


FORMS. 

Fouu.  A 

Dominion  of  Canada. 

The  Copyright  Act. 

Application   for   registration   of  Copyright     (Except   copyright 
of  Original   Artistic  Work.) 

(By  the  Proprietor.) 

I,  of  the 

of  in  the  of 

hereby  declare  that  I  am  lawfully  entitled  to  the  Copyright  of  the 
(1)  entitled  "  "and  that 

the  said   (1)  has  been  printed  in  Canada;     and  I 

hereby  request  you  to  register  the  Copyright  of  the  said  (1) 

in  my  name  in  accordance  with  the  provisions  ot 
the  Copyright  Act. 

I  herewith  forward  three  copies  of  the  said  (1) 
Signed  at  the  -day  of 

19    ,  in  the  presence  of  the  two  undersigned  witnesses. 

Witnesses: 


To  the  Minister  of  Agriculture, 
Ottawa. 


(1)  Book,  map,  chart,  musical  composition,  photograph,  print,  cut  or 
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Dominion  of  Canada. 

The   Copyright  Act. 

Application  for  registration    of   Copyright.     (Except  Copyright 
of  original  artistic  work.) 

(By  the  Agent  of  the  Proprietor.) 

L  .  of  the 

of  in  the  of 

hereby  declare  that  I  am  the  duly  authorized  agent  of 
of  the  of  m  the 

of 
that  the  said  is  lawfully  entitled  to  the  Copyright  of 

tne   CD  entitled"  "  and   that 

the  said  (1)  has  been  printed  in  Canada  and  I 

hereby  request  you  to  register  the  Copyrigth  of  the  said  (1) 

in  the  name  of  the  said  in 

accordance  with   the  provisions  of  the  Copyright  Act. 
I  herewith  forward  three  copies  of  the  said  (1) 
Signed  at  the  day  of 

19    ,in  the  presence  of  the  two  undersigned  witnesses, 
Witnesses: 


To  the  Minister  of  Agriculture, 
Ottawa. 

(1 1  Book,  map,  chart,  musical  composition,  photograph,  print,  cut  or  engraving. 

Fobm  B. 

Dominion  of  Canada. 

The   Copyright  Act. 

Application  for  registration  of  Copyright  of  Original  Artistic 
work. 

(By  the  Proprietor) 

I.  of  the 

of  in  the  of 

hereby  declare  that  I  am  lawfully  entitled  to  the  Copyright  of  the 
(1)  entitled  that  the  said  (1) 

has  been  produced  in  Canada  and  I  hereby 
request  you  to  register  the  Copyright  of  the  said  (1) 
in  accordance  with  the  terms  of  the  Copyright    Act  in  my  name. 
The  following  is  a  description  of  the  said  (1) 

Signed  at  this  day   ot 

19    ,  in  the  presence  of  the  two  undersigned  witnesses 
Witnesses: 


To  the  Minister  of  Agriculture, 
Ottawa. 

(1)  Original  painting,  drawing,  statue  or  sculpture. 


CANADIAN  COPYRIGHT  FORMS.  221 

Form  Bl. 

Dominion  of  Canada. 

The  Copyright  Act. 

Application  for  registration  of  Copyright  of    original    artistic 
work. 

(By  the  Agent  of  the  Proprietor.) 

I  of  the 

of  in  the  of 

hereby  declare  that  I  am  the  duly  authorized  agent  of 
of  the  of  in  the 

of  that  the  said  is  lawfully 

entitled  to  the  Copyright  of  the  (1)  entitled  " 

"  and  that  the  said  (1)  has  been 

produced  in  Canada  and  I  hereby  request  you  to  register  the  Copy- 
right of  the  said  (1)  in  the  name  of  the  said 

in  accordance  with  the  provisions  of  the  Copy- 
right Act. 

The  following  is  a  description  of  the  said  (1) 
Signed   at  the  day   of 

19    ,  in  the  presence  of  the  two  undersigned  witnesses. 

Witnesses: 


To  the  Minister  of  Agriculture, 
Ottawa. 

(1)  Original  painting,  drawing,  statue  on  sculpture. 

Form  C. 

Dominion  of  Canada. 

The  Copyright  Act. 

Application  for  registration   of  Interim   Copyright. 
(By  the  Proprietor) 

I,  of  the 

of  in  the  of 

hereby  declare  that  I  am  lawfully  entitled  to  the  Copyright  of  the 

(1)  entitled  and  I  hereby  request  you 

to  register  the  Interim  Copyright  of  the  said  (1) 

under  the  Copyright  Act  in  my  name 

A  copy  of  the  title  or  a  designation  of  the  said  (1)  is 

hereunto  annexed. 

Signed  at  the  day  of 

19    ,  in  the  presence  of  the  two  undersigned  witnesses. 
Witnesses: 


To  the  Minister  of  Agriculture, 
Ottawa. 
(1)  Literary,  scientific  or  artistic  work. 
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Form  CI. 

Dominion  of  Canada. 

The  Copyright  Act. 

Application   for   registration   of   Interim    Copyright 

(By  the  Agent  of  the  Proprietor.) 

I,  of  the 

of  in  the  of 

hereby  declare  that  I  am  the  duly  authorized  agent  of 
of  the  of  in  the 

of  that  the  said  1» 

lawfully  entitled  to  the  Copyright  of  the  (1) 

entitled  "  "    and  I  hereby  request  you  to  Tegister 

the  Interim  Copyright  of  the  said  (1)  under  the 

Copyright  Act  in  the  name  of  the  said 
A  copy  of  the  title  or  a  designation  of  the  said  (1) 
is  hereunto  annexed. 

Signed  at  the  day  of 

19    ,  in  the  presence  of  the  two  undersigned  witnesses. 
Witnesses: 


To  the  Minister  of  Agriculture, 
Ottawa. 

(1)  Literary,  scientific  or  artistic  work. 

Form   D. 

Dominion  of  Canada. 

The  Copyright  Act. 

Application  for  registration  of  Temporary  Copyright 
(By  the  Proprietor) 

I,  of  the 

of  in  the  of 

hereby  declare  that  I  am  lawfully  entitled  to  the  Copyright  of  the 
literary  work  entitled  "  "  which  is  being  preliminarily 

published  in  separate  articles  in  a  newspaper  or  periodical  and  1 
hereby  request  you  to  register  the  Temporary  Copyright  of  the  said 
literary  work  under  the  Copyright  Act  in  my  name. 

A  copy  of  the  title  of  the  said  literary  work  and  a  short  analy~ 
sis  thereof  are  hereunto  annexed. 

Signed  at  the  day  ot 

19    ,  in  the  presence  of  the  two  undersigned  witnesses. 
Witnesses:  t 


To  the  Minister  of  Agriculture. 
Ottawa. 
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Foum   Dl. 

Dominion  of  Canada. 

The   Copyright  Act. 

Application  for  registration  of  Temporary  Copyright. 

(By  the  Agent  of  the  Proprietor.) 

If  of  the 

of  in  the  of 

hereby  declare  that  I  am  the  duly  authorized  agent  of 
of  the  of  in 

of  that  the  said  la 

lawfully  entitled  to  the  Copyright  of  the  literary  work  entitled" 

"which  is  being  preliminarily  published  in  separate 
articles  in  a  newspaper  or  periodical  and  I  hereby  request  you  to 
register  the  Temporary  Copyright  of  the  said  literary  work  under 
the  Copyright  Act  in  the  name  of  the  said 

A  copy  of  the  title  of  the  said  literary  work  and  a  short  analy- 
sis thereof  are  hereunto  annexed. 

Signed  at  the  day   of 

19    ,  in  the  presence  of  the  two  undersigned  witnesses. 

Witnesses: 


To  the  Minister  of  Agriculture, 
Ottawa. 
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REVISED  STATUTES   OF  CANADA,   1906. 

CHAPTER  69. 

AN  ACT  RESPECTING  PATENTS  OF  INVENTION. 

SHORT  TITLE. 

1.  Short  title.— This  Act  may  be  cited  as  the  Patent  Act.  R.S., 
c.  61,  s.  1. 

INTERPRETATION. 

2.  Definitions.— In  this  Act,  unless  the  context  otherwise  re- 
quires,— 

(a)  'Minister'  means  the  Minister  of  Agriculture; 

(b)  'Commissioner'  means  the  Commissioner  of  Patents,  and 
'Deputy  Commissioner'  means  the  Deputy  Commissioner  of  Patents; 

(c)  'invention'  means  any  new  and  useful  art,  machine,  manu- 
facture or  composition  of  matter,  or  any  new  and  useful  improve- 
ment in  any  art,  machine,  manufacture  or  composition  of  matter; 

(d)  'legal  representatives'  includes  heirs,  executors,  administra- 
tors and  assigns  or  other  legal  representatives.    R.S.,  c.  61,  s.  2. 

PATENT  OFFICE  AND  APPOINTMENT  OF  OFFICERS. 

3.  Patent  office  constituted. — There  shall  be  attached  to  the 
Department  of  Agriculture,  as  a  branch  thereof,  an  office  which 
shall  he  called  the  Patent  Office;  and  the  Minister  of  Agriculture 
for  the  time  being  shall  be  the  Commissioner  of  Patents.  R.S.,  c 
61.  s.  3. 

4.  Duties  of  Commissioner. — The  Commissioner  shall  receive 
all  applications,  fees,  papers,  documents  and  models  for  patents,  and 
shall  perfown  and  do  all  acts  and  things  requisite  for  the  granting 
and  issuing  of  patents  of  invention;  and  he  shall  have  the  charge 
and  custody  of  the  books,  records,  papers,  models,  machines  and 
other  things  belonging  to  the  Patent  Office.     R.S.,  c.  61,  s.  4. 

5.  Deputy  and  officers. — The  Deputy  Minister  of  Agriculture 
shall  be  the  Deputy  Commissioner,  and  the  Governor  in  Council 
may,  from  time  to  time,  appoint  such  officers  and  clerks  under  the 
Deputy  Commissioner  as  are  necessary  for  the  purposes  of  this  Act, 
and  such  officers  and  clerks  shall  hold  office  during  pleasure. 

2.  Powers  and  duties  of  Deputy. — The  Deputy  Commissioner 
may  do  any  act  or  thing,  whether  judicial  or  ministerial,  which  the 
Commissioner  of  Patents  is  authorized  or  empowered  to  do  by  any 
provision  of  this  Act;  and,  in  the  absence  of  the  Deputy  Commis- 
sioner, any  person  performing  the  duties  of  the  Deputy  Minister  of 
Agriculture  under  the  authority  of  the  Civil  Service  Act  may,  a3 
acting  deputy  commissioner,  do  any  such  act  or  thing.  60-61  V.,  c. 
25,  s.  1;  3  E.  VII.,  c.  46,  s.  1. 

6.  Seal.— The  Commissioner  shall  cause  a  seal  to  be  made  for 
the  purposes  of  this  Act,  and  may  cause  to  be  sealed  therewith 
uvery  patent  and  other  instrument  ami  copy  thereof  issuing  from 
the  Patent  Office.     R.S.,  c.  61,  s.  6. 
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APPLICATIONS  FOR  PATENTS. 

7.  Who  may  obtain,  patents. — Any  person  who  has  Invented 
any  new  and  useful  art,  machine,  manufacture  or  composition  of 
matter,  or  any  new  and  useful  improvement  in  any  art,  machine 
manufacture  or  composition  of  matter,  which  was  not  known  or 
used  by  any  other  person  before  his  invention  thereof,  and  which 
has  not  been  in  public  use  or  on  sale  with  the  consent  or  allowance 
of  the  inventor  thereof,  for  more  than  one  year  previously  to  his 
application  for  patent  therefor  in  Canada,  may,  on  a  petition  to 
that  effect,  presented  to  the  Commissioner,  and  on  compliance  with 
the  other  requirements  of  this  Act,  obtain  a  patent  granting  to  such 
person  an  exclusive  property  in  such  invention. 

2.  What  may  not  "be  patented. — No  patent  shall  issue  for  an 
invention  which  has  an  illicit  object  in  view,  or  for  any  mere 
scientific  principle  or  abstract  theorem.    R.S.,  c.  61,  s.  7. 

8.  As  to  inventions  for  which  foreign  patents  have  been 
taken  ont. — Any  inventor  who  elects  to  obtain  a  patent  for  his  in- 
vention in  a  foreign  country  before  obtaining  a  patent  for  the  same 
invention  in  Canada,  may  obtain  a  patent  in  Canada,  if  the  patent 
is  applied  for  within  one  year  from  the  date  of  the  issue  of  the  first 
foreign  patent  for  such  invention. 

2.  Manufacture  in  Canada. — If  within  three  months  after  the 
date  of  the  issue  of  a  foreign  patent,  the  inventor  gives  notice  to 
the  Commissioner  of  his  intention  to  apply  for  a  patent  in  Canada 
for  such  invention,  then  no  other  person  having  commenced  to  man- 
ufacture the  same  device  in  Canada  during  such  period  of  one  year, 
shall  be  entitled  to  continue  the  manufacture  of  the  same  after  the 
inventor  has  obtained  a  patent  therefor  in  Canada,  without  the  con- 
sent or  allowance  of  the  inventor. 

3.  Expiry  of  Canadian  patent. — No  Canadian  patent  Issued 
previous  to  the  thirteenth  day  of  August,  one  thousand  nine  hun- 
dred and  three,  shall  be  deemed  .to  have  expired  before  the  end  of 
the  term  for  which  it  was  granted  merely  because  of  the  expiry  of 
a  foreign  patent  for  the  same  invention.  *  55-56  V.,  c.  24,  s.  1;  o  E. 
VII.,  c.  46.  s.  2. 

9.  Improvements  may  be  patented. — Any  person  who  has  in- 
vented any  improvement  on  any  patented  invention,  may  obtain  a 
patent  for  such  improvement;  but  he  shall  not  thereby  obtain  the 
right  of  vending  or  using  the  original  invention,  nor  shall  the  pa- 
tent for  the  original  invention  confer  the  right  of  vending  or  using 
the  patented  improvement.     R.S.,  c.  61,  s.  9. 

10.  Oath  of  inventor  to  be  made  before  obtaining  patent. — 

Every  inventor  shall,  before  a  patent  can  be  obtained,  make  oath, 
or,  when  entitled  by  law  to  make  an  affirmation  instead  of  an  oath, 
shall  make  an  affirmation,  that  he  verily  believes  that  he  is  the  in- 
ventor of  the  invention  for  which  the  patent  is  asked,  and  that  the 
several  allegations  in  the  petition  contained  are  respectively  true 
and  correct. 

2.  Or  of  the  applicant  if  the  inventor  is  dead. — In  the  event 
of  the  inventor  being  dead,  such  oath  or  affirmation  shall  be  made 
by  the  applicant,  and  shall  state  that  he  verily  believes  that  the 
person  whos-a  assignee  or  legal  representative  he  is,  was  the  inventor 
of  the  invention  for  which  the  patent  is  solicited,  and  that  the  sever- 
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al  allegations  in  the  petition  contained  are  respectively  true  and 
correct. 

3.  Before  whom  oath  may  be  made. — Such  oath  or  affirmation 
may  be  made  before  a  minister  plenipotentiary,  chargd  d'affaires, 
consul,  vice-consul  or  consular  agent,  a  judge  of  any  court,  a  notary 
public,  a  justice  of  the  peace,  or  the  mayor  of  any  city,  borough  or 
town,  or  a  commissioner  for  taking  affidavits  having  authority  or 
jurisdiction  within  the  place  where  the  oath  may  be  administered. 
U.S..  c    61,  s.  10;   55-56  V.,  c.  24,  s.  2. 

11.  Election  of  domicile. — The  applicant  for  a  patent  shall, 
for  the  purposes  of  this  Act,  elect  his  domicile  at  some  known 
and  specified  place  in  Canada,  and  shall  mention  the  same  in  his 
petition  for  a  patent.     R.S.,  e.  61,  s.  11. 

12.  Particulars  required  on  application. — The  applicant 
shall,  in  his  petition  for  a  patent,  insert  the  title  or  name  of  the 
invention,  and  shall,  with  the  petition,  send  in  a  specification  in  du- 
plicate of  the  invention  and  an  additional  or  third  copy  of  the  claim 
or  claims.     56  V..  c.  24.  s.  1. 

13.  What  the  specification  shall  show. — The  specification 
shall  correctly  and  fully  describe  the  mode  or  modes  of  operating 
the  invention,  as  contemplated  by  the  inventor;  and  shall  state 
clearly  and  distinctly  the  contrivances  and  things  which  he  claims 
as  new  and  for  the  use  of  which  he  claims  an  exclusive  property 
and   privilege. 

2.  Place  and  date. — Such  specification  shall  bear  the  name  of 
the  place  where,  and  the  date  when  it  is  made,  and  shall  be  signed 
by  the  inventor,  if  he  is  alive,  and  if  not,  by  the  applicant,  and  by 
two  witnesses  to  such  signature  of  the  inventor  or  applicant. 

3.  In  the  case  of  a  machine. — In  the  case  of  a  machine  the 
specification  shall  fully  explain  the  principle  and  the  several  modes 
in  which  it  is  intended  to  apply  and  work  out  the  same. 

4.  Drawings  to  be  furnished  in  certain  cases.— In  the  case 
of  a  machine,  or  in  any  other  case  in  which  the  invention  admits  of 
illustration  by  means  of  drawings,  the  applicant  shall  also,  with  its 
application,  send  in  drawings  in  duplicate,  showing  clearly  all  parts 
of  the  invention;  and  each  drawing  shall  bear  the  signature  of  the 
inventor  if  he  is  alive,  and,  if  not,  of  the  applicant,  or  of  the  attorney 
of  such  inventor  or  applicant,  and  shall  have  written  references 
corresponding  with  the  specification;  but  the  Commissioner  may 
require  further  drawings  or  dispense  with  any  of  them,  as  he  sees 
fit. 

5.  Drawings  how  disposed  of.— One  duplicate  of  the  specifi- 
cation and  of  the  drawings,  if  there  are  drawings,  shall  be  annex- 
ed to  the  patent,  of  which  it  shall  form  an  essential  part,  and  the 
other  duplicate  shall  remain  deposited  in  the  Patent  Office. 

6.  Certain  matters  may  be  dispensed  with.— The  Commis- 
sioner may,  in  his  discretion,  dispense  with  the  duplicate  specifica- 
tion and  drawing,  and  in  lieu  thereof  cause  copies  of  the  specifica- 
tion and  drawing,  in  print  or  otherwise,  to  be  attached  to  the  pa- 
tent, of  which  they  shall  form  an  essential  part.     R.S.,  c.  61,  s.  13. 

14.  Model  to  be  furnished  when  required,  or  specimens  — 
Inall  cases  in  which  the  invention  admits  of  representation  by 
model,  the  applicant,  if  required  by  the  Commissioner,  shall  furnish 
a  model  of  convenient  size  exhibiting  its  several  parts  in  due  pro- 
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portion;  and  when  the  invention  is  a  composition  of  matter,  the  ap- 
plicant, if  required  by  the  Commissioner,  shall  furnish  specimens 
of  the  ingredients,  and  of  the  composition  sufficient  in  quantity  Iot 
the  purpose  of  experiment. 

2.  Precautions  in  cases  of  dangerous  substances.— If  such 
ingredients  or  composition  be  of  an  explosive  or  dangerous  charact- 
er, they  shall  be  furnished  with  such  precautions  as  are  prescribed 
in  the  requisition  therefor.     55-56  V.,  c.  24,  s.  3. 

15.  Examination  of  applications  for  patents.— On  each  ap- 
plication for  a  patent,  a  thorough  and  reliable  examination  shall  be 
made  by  competent  examiners  to  be  employed  in  the  Patent  Office 
for  that  purpose.     55-56  V.,  c.  24,  s.  8. 

16.  Withdrawal  of  applications  for  patents.— No  applica- 
tion for  a  patent  shall  be  withdrawn  without  the  consent  in  writing 
of  each  and  every  registered  assignee  of  such  patent  or  any  part 
thereof.     55-56  V.,  c.  24,  s.  4. 

REFUSAL  TO  GRANT  PATENTS. 

17.  Commissioner  may  object  to  grant  a  patent  in  certain 
cases. — The  Commissioner  may  object  to  grant  a  patent  in  any  of 
the  following  cases:  — 

(a)  When  he  is  of  opinion  that  the  alleged  invention  is  not  pa- 
tentable in  law; 

(b)  When  it  appears  to  him  that  the  invention  is  already  In 
the  possession  of  the  public,  with  the  consent  or  allowance  of  the 
inventor; 

(c)  When  it  appears  to  him  that  there  is  no  novelty  in  the  in- 
vention; 

(d)  When  it  appears  to  him  that  the  invention  has  been  described 
in  a  book  or  other  printed  publication  before  the  date  of  the  ap- 
plication, or  is  otherwise  in  the  possession  of  the  public; 

(e)  Whien  it  appears  to  him  that  the  invention  has  already  been 
patented  in  Canada,  unless  the  Commissioner  has  doubts  as  to  whe- 
ther the  patentee  or  the  applicant  is  the  first  inventor; 

(f )  When  it  appears  to  him  that  the  invention  has  already  been 
patented  in  a  foreign  country,  and  the  year  has  not  expired  within 
which  the  foreign  patentee  may  apply  for  a  patent  in  Canada,  unless 
the  Commissioner  has  doubts  as  to  whether  the  foreign  patentee  or 
the  applicant  is  the  first  inventor.    R.S.,  c.  61,  s.  16. 

18.  Applicant  to  be  notified. — Whenever  the  Commissioner 
objects  to  grant  a  patent  as  aforesaid,  he  shall  notify  the  applicant 
to  that  effect  and  shall  state  the  ground  or  reason  therefor,  with 
sufficient  detail  to  enable  the  applicant  to  answer,  if  he  can,  thv;  ob- 
jection of  the  Commissioner.     R.S.,  c.  61,  s.  17. 

19.  Appeal  to  Governor  in  Council. — Every  applicant  who 
has  failed  to  obtain  a  patent  by  reason  of  the  objection  of  the  Com- 
missioner, as  aforesaid  may,  at  any  time  within  six  months  after 
notice  thereof  has  been  mailed,  addressed  to  him  or  his  agent,  ap- 
peal from  the  decision  of  the  Commissioner  to  the  Governor  in 
Council.    R.S.,  c.  61,  s.  18. 

CONFLICTING  APPLICATIONS. 

20.  Arbitration    in    case    of    conflicting    applications. — In 

case  of  conflicting  applications  for  any  patent,  the  same  shall  be 
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submitted  to  the  arbitration  of  three  skilled  persons,  two  of  whom 
shall  be  chosen  by  the  applicants,  one  by  each,  and  the  third  of 
whom  shall  be  chosen  by  the  Commissioner;  and  the  decision  or 
award  of  such  arbitrators,  or  of  any  two  of  them,  delivered  to  the 
Commissioner  in  writing,  and  subscribed  by  them  or  any  two  of 
them,  shall  be  final,  as  far  as  concerns  the  granting  of  the  patent. 

2.  Failure  to  appoint  arbritator. — If  either  of  the  applicants 
refuses  or  fails  to  choose  an  arbitrator,  when  required  so  to  do  by 
the  Commissioner,  and  if  there  are  only  two  such  applicants,  the 
patent  shall  issue  to  the  other  applicant. 

3.  In  certain  cases,  commissioner  may  appoint. — If  there  are 
more  than  two  conflicting  applications,  and  if  the  persons  applying 
do  not  all  unite  in  appointing  three  arbitrators,  the  Commissioner 
may  appoint  the  three  arbitrators  for  the  purposes  aforesaid. 

4.  Arbitrators  to  be  sworn. — The  arbitrators  so  named  shall 
subscribe  and  take  before  a  judge  of  any  court  of  record  in  Canada, 
an  oath  in  the  form  following,  that  is  to  say:  — 

Form  of  oath. — %  the  undersigned  (A.B.),  being  duly  appoint- 
ed an  arbitrator  under  the  authority  of  the  Patent  Act,  do  hereby 
solemnly  swear  0r  (affirm,  as  the  case  may  be),  that  I  will  well  and 
truly  perform  the  duty  of  such  arbitrator  on  the  conflicting  appli- 
cations of  (C.  D.  and  E.  F.)  submitted  to  me. 

5.  Powers  of  arbitrators. — The  arbitrators,  or  any  one  of 
them,  when  so  sworn,  may  summon  before  them  any  applicant  or 
other  person,  and  may  require  him  to  give  evidence  on  oath,  orally 
or  in  writing  {or  on  solemn  affirmation,  if  such  applicant  or  person  is 
entitled  to  affirm  in  civil  cases),  and  to  produce  such  documents  and 
things  as  such  arbitrators,  deem  requisite  to  the  full  investigation  of 
the  matters  into  which  they  are  appointed  to  examine,  and  they 
shall  have  the  same  power  to  enforce  the  attendance  of  such  appli- 
cants and  other  persons,  and  to  compel  them  to  give  evidence,  as  is 
fvested  in  any  court  of  justice  in  civil  cases,  in  the  province  in 
which  the  arbitration  is  held. 

6.  Tbeir  remuneration. — The  fees  for  the  services  of  such  ar- 
bitrators shall  be  a  matter  of  agreement  between  the  arbitrators  and 
the  applicants,  and  shall  be  paid  by  the  applicants  who  name  them, 
respectively,  except  those  of  the  arbitrator  or  arbitrators  nam-ed  by 
the  Commissioner,  which  shall  be  paid  by  the  applicants  jointly. 
R.S.,  c.  61,  s.  19. 

GRANT  AND  DURATION  OF  PATENTS. 

21.  "What  the  patent  shall  contain  and  confer. — Every  pat- 
ent granted  under  this  Act  shall  contain  the  title  or  name  of  the 
invention,  with  a  reference  to  the  specification,  and  shall  grant  to 
the  patentee  and  his  legal  representatives,  for  the  term  therein  men- 
tioned, from  the  granting  of  the  same,  the  exclusive  right,  privilege 
and  liberty  of  making,  constructing  and  using,  and  vending  to  others 
to  be  used,  the  said  invention,  subject  to  adjudication  in  respect 
thereof  before  any  court  of  competent  jurisdiction. 

2.  Joint  applications. — In  cases  of  joint  applications,  the  pa- 
tents shall  be  granted  in  the  names  of  all  the  applicants.  R.S.,  c. 
61.  s.  20. 

22.  Form  of  issue. — Every  patent  shall  be  issued  under  the 
seal  of  the  Patent  Office  and  the  signature  of  the  Commissioner  or 
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of  the  Deputy  Commissioner,  and,  when  duly  registered,  shall  be 
good,  and  shall  avail  the  grantee  and  his  legal  representatives  for 
the  term  mentioned  in  the  patent. 

2.  Patent  may  be  referred  to  Minister  of  Justice.— The  Com- 
missioner may  require  that  any  patent,  before  it  is  signed  by  the 
Commissioner  ot  by  any  other  member  of  the  King's  Privy  Council 
for  Canada,  acting  for  him,  and  before  the  seal  hereinbefore  men- 
tioned is  affixed  to  it,  shall  be  examined  by  the  Minister  of  Justice; 
and,  if  such  examination  is  so  required,  the  Minister  of  Justice  shall', 
accordingly,  examine  it,  and  if  he  finds  it  conformable  to  law,  he 
shall  certify  accordingly,  and  such  patent  may  then  be  signed,  and 
the  seal  affixed  thereto.     R.S.,  c.  61,  s.  21;   56  V.,  c.  34,  s.  2. 

23.  Duration  of  patent. — The  term  limited  for  the  duration 
of  every  patent  of  invention  issued  by  the  Patent  Office  shall  be 
eighteen  years;  but,  at  the  time  of  the  application  therefor,  it  shall 
be  at  the  option  of  the  applicant  to  pay  the  full  fee  required  for  the 
term  of  eighteen  years,  or  the  partial  fee  required  for  the  term  of 
six  years,  or  the  partial  fee  required  for  the  term  of  twelve  years. 

2.  If  partial  fee  only  is  paid. — If  a  partial  fee  only  is  paid, 
the  proportion  of  the  fee  shall  be  stated  in  the  patent,  and  the  pa- 
tent shall,  notwithstanding  anything  therein  or  in  this  Act  contain- 
ed, cease  at  the  end  of  the  term  for  which  the  partial  fee  has  been 
paid,  unless  before  the  expiration  of  the  said  term  the  holder  of  the 
patent  pays  the  fee  required  for  the  further  term  of  six  or  twelve 
years,  and  obtains  from  the  Patent  Office  a  certificate  of  such  pay- 
ment in  the  form  which  is,  from  time  to  time,  adopted,  which  cer^ 
tificate  shall  be  attached  to  and  refer  to  the  patent,  and  shall  be 
under  the  signature  of  the  Commissioner  or  of  the  Deputy  Com- 
missioner. 

3.  Effect  of  second  and  of  further  payment. — If  such  sec- 
ond payment,  together  with  the  first  payment  makes  up  only  the 
fee  required  for  twelve  years,  then  the  patent  shall,  notwithstanding 
anything  therein  or  in  this  Act  contained,  cease  at  the  end  of  the 
term  of  twelve  years,  unless  at  or  before  the  expiration  of  such 
term  the  holder  thereof  pays  the  further  fee  required  for  the  remain- 
ing six  years,  making  up  the  full  term  of  eighteen  years,  and  ob- 
tains a  like  certificate  in  respect  thereof.  55-56  V.,  c,  24,  s.  5;  56 
V.,  c.  34.  s.  3. 

RE-ISSUE  OF  PATENTS. 

24.  In  certain  cases  new  patent  or  amended  specification 
may  be  issued. — Whenever  any  patent  is  deemed  defective  or  inop- 
erative by  reason  of  insufficient  description  or  specification,  or  by 
reason  of  the  patentee  claiming  more  than  he  had  a  right  to  claim 
as  new,  but  at  the  same  time  it  appears  that  the  error  arose  from 
inadvertence,  accident  or  mistake,  without  any  fraudulent  or  de- 
ceptive intention,  the  Commissioner  may,  upon  the  surrender  of 
such  patent  and  the  payment  of  the  further  fee  hereinafter  provid- 
ed, cause  a  new  patent,  in  accordance  with  an  amended  description 
and  specification  made  by  such  patentee,  to  be  issued  to  him  for  the 
same  invention,  for  any  part  or  for  the  whole  of  the  then  unexpired 
residue  of  the  term  for  which  the  original  patent  was,  or  might  have 
been  granted. 
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2.  Death,  or  assignment. — In  the  event  of  the  death  of  the  ori- 
ginal patentee  or  of  his  having  assigned  the  patent,  a  like  right 
shall  vest  in  his  assignee  or  his  legal  representatives. 

3.  Effect  of  new  patent. — Such  new  patent,  and  the  amended 
description  and  specification,  shall  have  the  same  effect  in  law,  on 
the  trial  of  any  action  thereafter  commenced  for  any  cause  subse- 
quently accruing,  as  if  the  same  had  been  originally  filed  in  such 
corrected  form  before  the  issue  of  the  original  patent. 

4.  Separate  patents  for  separate  parts  of  invention. — The 
Commissioner  may  entertain  separate  applications,  and  cause  pa- 
tents to  be  issued  for  distinct  and  separate  parts  of  the  invention 
patented,  upon  payment  of  the  fee  for  a  re-issue  for  each  of  such 
re-issued  patents.    R.S.,  c.  61,  s.  23. 

DISCLAIMERS. 

25.  Patentee  may  disclaim  any  thing  included  in  patent 
by  mistake. — Whenever,  by  any  mistake,  accident  or  inadvertance, 
and  without  any  wilful  intent  to  defraud  or  mislead  the  public,  a 
patentee  has, — 

(a)  made  his  specification  too  broad,  claiming  more  than  that 
of  which  he  or  the  person  through  whom  he  claims  was  the  first  in- 
ventor; or, 

(b)  in  the  specification,  claimed  that  he  or  the  person  through 
whom  he  claims  was  the  first  inventor  of  any  material  or  substan- 
tial part  of  the  invention  patented,  of  which  he  was  not  the  first 
inventor,  and  to  which  he  had  no  lawful  right; 

the  patentee  may,  on  payment  of  the  fee  hereinafter  provided,  make 
disclaimer  of  suoh  parts  as  he  does  not  claim  to  hold  by  virtue  of 
the  patent  or  the  assignment  thereof. 

2.  Form  and  attestation  of  disclaimer. — Such  disclaimer  shall 
be  in  writing,  and  in  duplicate,  and  shall  be  attested  in  the  manner 
hereinbefore  prescribed,  in  respect  of  an  application  for  a  patent; 
one  copy  thereof  shall  "be  filed  and  recorded  in  the  office  of  the  Com- 
missioner, and  the  other  copy  thereof  shall  be  attached  to  the  pa- 
tent and  made  a  part  thereof  by  reference,  and  such  disclaimer  shall 
thereafter  be  taken  and  considered  as  part  of  the  original  specifica- 
tion. 

3.  Not  to  affect  pending  suits. — Such  disclaimer  shall  not 
affect  any  action  pending  at  the  time  of  its  being  made,  except  in 
so  far  as  relates  to  the  question  Of  unreasonable  neglect  or  delay  in 
making  it. 

4.  In  case  of  death  of  patentee. — In  case  of  the  death  of  the 
original  patentee,  or  of  his  having  assigned  the  patent,  a  like  right 
shall  vest  in  his  legal  representatives,  any  of  whom  may  make  dis- 
claimer. 

5.  Effect  of  disclaimer.— The  patent  shall  thereafter  be  deemed 
good  and  valid  for  so  much  of  the  invention  as  is  truly  the  inven- 
tion of  the  disclaimant,  and  is  not  disclaimed,  if  it  is  a  material 
and  substantial  part  of  the  invention,  and  is  definitely  distinguished 
from  other  parts  claimed  without  right;  and  the  disclaimant  shall 
be  entitled  to  maintain  an  action  or  suit  in  respect  of  such  part  ac- 
cordingly.    R.  S.,  c.  61,  s.  24. 
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ASSIGNMENTS. 

26.  When  representative*  may  obtain  the  patent. — The  pa- 
tent may  be  granted  to  any  person  to  whom  the  inventor,  entitled 
under  this  Act  to  obtain  a  patent,  has  assigned  or  bequeathed  the 
right  of  obtaining  the  same,  or  in  default  of  such  assignment  or  be- 
quest, to  the  legal  representatives  of  the  deceased  inventor.  R.S.,  c. 
61,  s.  25. 

27.  Patents  to  be  assignable. — Registration. — Assignment 
nnll  if  not  registered. — Every  patent  issued  for  an  invention  shall 
be  assignable  in  law,  either  as  to  the  whole  interest  or  as  to  any 
part  thereof,  by  any  instrument  in  writing;  but  such  assignment, 
and  every  grant  and  conveyance  of  any  exclusive  right  to  make  and 
use  and  to  grant  to  others  the  right  to  make  and  use  the 
invention  patented  within  and  throughout  Canada  or  any 
part  thereof,  shall  be  registered  in  the  Patent  Office  in  the  manner, 
from  time  to  time,  prescribed  by  the  Commissioner  for  such  regis- 
tration; and  every  assignment  affecting  a  patent  for  invention  shall 
be  null  and  void  against  any  subsequent  assignee,  unless  such  instru- 
ment is  registered  as  hereinbefore  prescribed,  before  the  registra- 
tion of  the  instrument  under  which  such  subsequent  assignee  claims. 
R.S.,  c.  61,  s.  26. 

28.  Assignment  in  cases  of  joint  applications. — In  causes  ^f 
joint  applications  or  grants,  every  assignment  from  one  or  more  of 
the  applicants  or  patentees  to  the  other  or  others,  or  to  any  other 
person,  shall  be  registered  in  like  manner  as  other  assignments.  R.S., 
c.  61,  s.  27. 

IMPEACHMENT  AND  OTHER  LEGAL  PROCEEDINGS  IN  RES- 
PECT OF  PATENTS. 

29.  Patent  to  be  void  in  certain  cases,  or  valid  only  for 
parts. — Proviso. — A  patent  shall  be  void,  if  any  material  allegation 
in  the  petition  or  declaration  of  the  applicant  hereinbefore  men- 
tioned in  respect  of  such  patent  is  untrue,  or  if  the  specifications 
and  drawings  contain  more  or  less  than  is  necessary  for  obtaining 
the  end  for  which  they  purport  to  be  made,  when  such  omission  or 
addition  is  wilfully  made  for  the  purpose  of  misleading:  Provided 
that  if  it  appears  to  the  court  that  such  omission  ot  addition  was 
an  involuntary  error,  and  if  it  is  proved  that  the  patentee  is  entitled 
to  the  remainder  of  his  patent  pro  tanto  the  court  shall  render  a 
judgment  in  accordance  with  the  facts,  and  shall  determine  as  to 
costs,  and  the  patent  shall  be  held  valid  for  such  part  of  the  inven- 
tion described,  as  the  patentee  is  so  found  -entitled  to. 

2.  Copies  of  judgment  to  be  sent  to  patent  office. — Two 
office  copies  of  such  judgment  shall  be  furnished  to  the  Patent  Of- 
fice by  the  patentee,  one  of  which  shall  be  registered  and  remain  of 
record  in  the  office,  and  the  other  of  which  shall  be  attached  to  the 
patent,  and  made  a  part  of  it  by  a  reference  thereto.  R.S.,  c.  61,  s. 
28. 

30.  Remedy  for  infringement  of  patent. — Every  person  who, 
without  the  consent  in  writing  of  the  patentee,  makes;  constructs  or 
puts  in  practice  any  invention  for  which  a  patent  has  been  obtained 
under  this  Act  or  any  previous  Act,  or  who  procures  such  invention 
from  any  person  not  authorized  by  the  patentee  or  his  legal  repre- 
sentatives to  make  or  use  it,  and  who  uses  it,  shall  be  liable  to  the 
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patentee  or  his  legal  representatives  in  an  action  of  damages  for  so 
doing-  and  the  judgment  shall  be  enforced,  and  the  damages  and 
costs  that  are  adjudged  shall  be  recoverable,  in  like  manner  as  in 
other  cases  in  the  court  in  which  the  action  is  brought.  R.S.,  c.  bl, 
s.  29. 

31.  Action  for  infringement  of  patent— Any  action  for  the 
infringement  of  a  patent  may  be  brought  in  the  court  of  record  hav- 
ing jurisdiction,  to  the  amount  of  the  damages  claimed,  in  the  pro- 
vince in  which  the  infringement  is  alleged  to  have  taken  place, 
which  holds  its  sittings  nearest  to  the  place  of  residence  or  of  busi- 
ness of  the  defendant;  and  such  court  shall  decide  the  case  and  de- 
termine as  to  costs.     R.S.,  c.  61,  s.  30. 

32.  Injunction  may  issue. — In  any  action  for  the  infringement 
of  a  patent,  the  court,  or  any  judge  thereof,  may,  on  the  applica- 
tion of  the  plaintiff,  or  defendant  respectively,  make  such  order  as 
the  court  or  judge  sees  fit, — 

(a)  restraining  or  for  an  injunction  restraining  the  opposite 
party  from  further  use,  manufacture  or  sale  of  the  subject-matter  of 
the  patent,  and  for  his  punishment  in  the  event  of  disobedience  of 
such  order;   or, 

(b)  for  and  respecting  inspection  or  account;  and, 

(c)  generally  respecting  the  proceedings  in  the  action. 

2.  Appeal. — An  appeal  shall  lie  from  any  such  order  under  the 
same  circumstances,  and  to  the  same  court,  as  from  other  judg- 
ments or  orders  of  the  court  in  which  the  order  is  made.  R.S.,  c. 
61.  s.  31. 

33.  Count  may  discriminate  in  certain  cases. — Whenever  the 
plaintiff,  in  any  such  action,  fails  to  sustain  the  same,  because  his 
specification  and  claim  embrace  more  than  that  of  which  he  was  the 
first  inventor,  and  it  appears  that  the  defendant  used  or  infringed 
any  part  of  the  invention  justly  and  truly  specified  and  claimed  as 
new,  the  court  may  discriminate,  and  the  judgment  may  be  render- 
ed accordingly.     R.S.,  c.  61,  s.  32. 

34.  Defence  in  action  for  infringement. — The  defendant,  in 
any  such  action,  may  plead  as  matter  of  defence,  any  fact  or  de- 
fault which,  by  this  Act,  or  by  law,  renders  the  patent  void;  and 
the  court  shall  take  cognizance  of  such  pleading  and  of  the  facts 
connected  therewith,  and  shall  decide  the  case  accordingly.  R.S., 
c.  61.  s.  33. 

35.  Proceedings  for  impeachment  of  patent. — Any  person 
who  desires  to  impeach  any  patent  issued  under  this  Act,  may  ob- 
tain a  sealed  and  certified  copy  of  the  patent  and  of  the  petition, 
affidavit,  specification  and  drawings  thereunto  relating,  and  may 
have  the  same  filed  in  the  office  of  the  prothonotary  or  clerk  of  any 
of  the  divisions  of  the  High  Court  of  Justice  in  Ontario,  or  of  the 
Superior  Court  of  Quebec,  or  of  the  Supreme  Court  in  Nova  Scotia, 
New  Brunswick,  British  Columbia  or  Prince  Edward  Island,  respect- 
ively, or  of  the  Court  of  King's  Bench  in  Manitoba,  or  of  the  Su- 
preme Court  of  the  Northwest  Territories  in  the  provinces  of  Sas- 
katchewan and  Alberta  respectively,  pending  the  disestablishment 
of  that  Court,  by  the  legislature  of  those  provinces  respectively,  and 
thereafter  of  such  superior  court  of  justice  as,  in  respect  of  civil  ju- 
risdiction, is  established  by  the  said  legislatures  respectively  in  lieu 
thereof,  or  of  the  Territorial  Court  in  the  Yukon  Territory,  accord- 
ing to  the  domicile  elected  by  the  patentee,  as  aforesaid,  or  in  the 
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office  of  the  registrar  of  the  Exchequer  Court  of  Canada,  and  such 
courts,  respectively,  shall  adjudicate  on  the  matter  and  decide  as  to 
costs;  and  if  the  domicile  elected  by  the  patentee  is  in  that  part  of 
Canada  formerly  known  as  the  district  of  Keewatin,  the  Court  of 
King's  Bench  of  Manitoba  shall  have  jurisdiction  until  there  is  a 
superior  court  therein,  after  which,  such  superior  court  shall  have 
jurisdiction. 

2.  "Scire  facias"  may  issue.— The  patent  and  documents  afore- 
said shall  then  be  held  as  of  record  in  such  courts  respectively,  so 
that  a  writ  of  scire  facias,  under  the  seal  of  the  court,  grounded 
upon  such  record/may  issue  for  the  repeal  of  the  patent,  for  cause 
as  aforesaid,  if,  upon  proceedings  had  upon  the  writ  in  accordance 
with  the  meaning  of  this  Act,  the  patent  is  adjudged  to  be  void. 
R.  S.,  c.  61,  s.  34;   53,  V.,  c.  13,  s.  1. 

36.  Judgment  voiding  patent  to  be  filed  in  Patent  Office. 
—A  certificate  of  the  judgment  avoiding  any  patent  shall,  at  the 
request  of  any  person  filing  it  to  make  it  of  record  in  the  Patent 
Office,  be  entered  on  the  margin  of  the  enrolment  of  the  patent  in 
the  Patent  Office,  and  the  patent  shall  thereupon  be  and  be  held  to 
have  been  void  and  of  no  effect,  unless  the  judgment  is  reversed  on 
appeal  as  hereinafter  provided.    R.S.,  c.  61,  s.  35. 

37.  Appeal. — The  judgment  declaring  or  refusing  to  declare  any 
patent  void  shall  be  subject  to  appeal  to  any  court  having  appellate 
jurisdiction  in  other  cases  decided  by  the  court  by  which  such  judg- 
ment was  rendered.     R.S.,  c.  61,  s.  36. 

CONDITIONS   AND  EXTENSION. 

38.  Patent  conditional. — Every  patent  shall,  unless  otherwise 
ordered  by  the  Commissioner  as  hereinafter  provided,  be  subject, 
and  expressed  to  be  subject.,  to  the  following  conditions;  — 

(a)  Manufacture  in  Canada  within  two  years. — Such  patent 
and  all  the  rights  and  privileges  thereby  granted  shall  cease  and 
determine,  and  the  patent  shall  be  null  and  void  at  the  end  of  two 
years  from  the  date  thereof,  unless  the  patentee  or  his  legal  repre- 
sentatives, within  that  period  or  an  authorized  extension  thereof, 
commence,  and  after  such  commencement,  continuously  carry  on  in 
Canada,  the  construction  or  manufacture  of  the  invention  patented, 
in  such  a  manner  that  any  person  desiring  to  use  it  may  obtain  it, 
or  cause  it  to  be  made  for  him  at  a  reasonable  price;  at  some  man- 
ufactory or  establishment  for  making  or  constructing  it  in  Canada; 

(b)  Importation  prohibited. — If,  after  the  expiration  of  twelve 
months  from  the  granting  of  a  patent,  or  an  authorized  extension 
of  such  period,  the  patentee  or  patentees,  or  any  of  them,  or  his  or 
their  or  any  of  their  legal  representatives,  for  the  whole  or  a  part 
of  his  or  their  or  any  of  their  interest  in  the  patent,  import  or  cause 
to  be  imported  into  Canada,  the  invention  for  which  the  patent  is 
granted,  such  patent  shall  be  void  as  to  the  interest  of  the  person 
or  persons  so  importing  or  causing  to1  be  imported.  3  E.  VII.,  c.  46, 
s.  4. 

39.  Term  for  manufacture  in  Canada  may  be  extended. — 
Whenever  a  patentee  is  unable  to  commence  or  carry  on  the  con- 
struction or  manufacture  of  his  invention  within  the  two  years  here- 
inbefore provided,  the  Commissioner  may,  at  any  time  not  more 
than  three  months  before  the  expiration  of  that  term,  grant  to  the 
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patentee  or  his  legal  representatives  an  extension  of  the  term  of 
two  years,  on  his  proving  to  the  satisfaction  of  the  Commissioner 
that  his  failure  to  commence  or  carry  on  such  construction  or  man- 
ufacture is  dueUo  reasons  beyond  his  control.     3  E.  VII.,  c.  46,  s.  5. 

40.  Term  for  importation  may  be  extended. — Proviso.  The 
Commissioner  may  grant  to  the  patentee  or  his  legal  representatives, 
for  the  whole  or  any  part  of  the  patent,  an  extension  for  a  further 
term  not  exceeding  one  year,  during  which  he  may  import  or  cause 
to  be  imported  into  Canada  the  invention  for  which  th-e  patent  is 
granted,  if  he  or  they  show  cause,  satisfactory  to  the  Commissioner, 
to  warrant  the  granting  of  such  extension;  but  no  extension  shall 
be  granted  unless  application  is  made  to  the  Commissioner  at  some 
time  within  three  months  before  the  expiry  of  the  twelve  months 
aforesaid.     3  E.  VII.,  c.  4G,  s.  6. 

41.  Validity  of  any  extensions  already  granted. — The  valid- 
ity of  any  extension  granted  or  assumed  to  be  granted  before  the 
thirteenth  day  of  August,  one  thousand  nine  hundred  and  three,  of 
the  period  of  two  years  theretofore  limited  by  statute  in  that  behalf 
for  the  commencement  of  the  construction  or  manufacture  of  a  pa- 
tented invention,  or  of  the  period  of  twelve  months  theretofore  so 
limited  for  the  importation  of  a  patented  invention,  shall  not  be 
open  to  impeachment,  nor  shall  the  patent  for  any  invention  in  res- 
pect of  which  any  such  extension  had  been  so  granted  be  deemed  to 
have  lapsed  or  expired,  because, — 

(a)  such  extension,  instead  of  being  granted  by  the  Commission- 
er, was  so  granted  or  assumed  to  be  granted  by  the  Deputy  Com- 
missioner, or,  as  acting  deputy  commissioner,  by  a  person  perform- 
ing the  duties  of  the  Deputy  Minister  of  Agriculture  under  the  pro- 
visions of  the  Civil  Service  Act  in  that  behalf,  instead  of  by  the 
Commissioner;   or, 

(b)  in  the  case  of  the  invention  to  which  such  extension  re- 
lates, there  had  been  granted  or  assumed  to  be  granted  a  previous  ex- 
tension or  previous  extensions  of  such  period  of  two  years,  or  such 
period  of  twelve  months,  as  the  case  may  be.     3  E.  VII.,  c.  46,  s.  9. 

42.  Conditional  validity  of  certain  patents  granted  before 
August  13th,  1903. — The  validity  of  any  patent  granted  before  the 
thirteenth  day  of  August,  one  thousand  nine  hundred  and  three, 
shall  not  be  impeached,  nor  shall  such  patent  be  deemed  to  have 
lapsed  or  expired,  by  reason  of  the  failure  of  the  patentee  to  con- 
struct or  manufacture  the  patented  invention,  if  the  patentee  within 
the  period  of  two  years  from  the  date  of  the  patent  allowed  for  such 
construction  or  manufacture,  or  within  an  authorized  extension  of 
that  period,  became,  and  at  all  times  thereafter  continued  to  be, 
ready  either  to  furnish  the  patented  invention  himself  or  to  license 
the  right  of  using  it,  on  reasonable  terms,  to  any  person  desiring 
to  use  it,  and  if  the  patentee,  or  his  legal  representatives,  within 
six  months  from  the  thirteenth  day  of  August,  one  thousand  nine 
hundred  and  three,  had, — 

(a)  commenced,  and  after  such  commencement  continuously 
carried  on  in  Canada,  the  construction  or  manufacture  of  the  patent- 
ed invention  in  such  manner  as  to  enable  any  person  desiring  to 
use  it  to  obtain  it,  or  cause  it  to  be  made  for  him,  at  a  reasonable 
price,  at  some  manufactory  or  establishment  for  making  or  con- 
structing it  in  Canada;  or, 

(b)  applied  for  and  thereupon  obtained  an  order  of  the  Com- 


238  CANADIAN  PATENT  ACT. 

missioner  making  the  patent  subject  to  the  condition  hereinafter 
provided  for  authorizing  application  for  the  issue  of  licenses  to 
make,  construct,  use  and  sell  the  patented  invention.  3  E.  VII.,  c. 
40,  s.  10. 

43.  Rights  of  third  persons  saved.— In  the  case  of  any  patent 
which  before  the  thirteenth  day  of  August,  one  thousand  nine  hund- 
red and  three,  had  become  void  or  the  validity  of  which  might  have 
been  impeached,  and  which  was  revived  or  protected  from  impeach- 
ment by  any  provision  of  the  Act,  passed  in  the  third  year  of  His 
Majesty's  reign,  chapter  forty-six,  intituled  An  Act  to  amend  the  Pat- 
ent Act,  or  which,  by  reason  of  any  such  provision,  is  to  be  deemed 
not  to  have  elapsed  or  expired,  any  person  who  had,  between  the 
time  when  such  patent  became  void  or  the  ground  for  such  impeach- 
ment arose,  and  the  thirteenth  day  of  August,  one  thousand  nine 
hundred  and  three,  aforesaid,  commenced  to  manufacture,  use  or  sell 
in  Canada  the  invention  covered  by  such  patent,  may  continue  to 
manufacture,  use  or  sell  it  in  as  full  and  ample  a  measure  as  if 
such  revival  or  protection  from  impeachment  had  not  been  effect- 
ed; and,  in  case  any  person  had,  before  the  thirteenth  day  of  Aug- 
ust aforesaid,  contracted  with  the  owner  of  the  patent  for  the  right 
to  manufacture,  use  or  sell  such  invention  in  Canada,  the  contract 
shall  be  deemed  to  have  remained  in  full  force  and  effect  notwith- 
standing that  the  patent  had  become  void  as  aforesaid,  unless  the 
person  who  had"  so  contracted  with  such  owner  can  show  that  in  the 
meantime,  by  reason  or  on  the  faith  of  such  invalidity  or  lapsing, 
he  has  materially  altered  his  position  with  respect  to  such  inven- 
tion, and  that  the  revival  of  such  contract  would  cause  him  dam- 
age.    3  E.  VII.,  c.  46,  s.  14. 

44.  Conditions  which  may  he  substituted. — On  the  applica- 
tion of  the  applicant  for  a  patent,  previous  to  the  issue  thereof,  or 
on  the  application  within  six  months  after  the  issue  of  a  patent  of 
the  patentee  or  his  legal  representatives,  the  Commissioner,  having 
regard  to  the  nature  of  the  invention,  may  order  that  such  patent, 
instead  of  being  subject  to  the  condition  with  respect  to  the  con- 
struction and  manufacture  of  the  patented  invention  hereinbefore  pro- 
vided, shall  be  subject  to  the  following  conditions,  that  is  to  say:  — 

(a)  Application  hy  any  person  to  use  patent. — Order  of 
Commissioner. — Any  person,  at  any  time  while  the  patent  contin- 
ues in  force,  may  apply  to  the  Commissioner  by  petition  for  a  li- 
cense to  make,  construct,  use  and  sell  the  patented  invention,  and 
the  Commissioner  shall,  subject  to  general  rules  which  may  be  made 
for  carrying  out  this  section,  hear  the  person  applying  and  the  own- 
er of  the  patent,  and  if  he  is  satisfied  that  the  reasonable  require- 
ments of  the  public  in  reference  to  the  invention  have  not  been  sa- 
tisfied by  reason  of  the  neglect  or  refusal  of  the  patentee  or  his  le- 
gal representatives  to  make,  construct,  use  or  sell  the  invention,  or 
to  grant  licenses  to  others  on  reasonable  terms  to  make,  construct, 
use  or  sell  the  same,  may  make  an  order  under  his  hand  and  the 
seal  of  the  Patent  Office  requiring  the  owner  of  the  patent  to  grant 
a  license  to  the  person  applying  therefor,  in  such  form,  and  upon 
such  terms  as  to  the  duration  of  the  license,  the  amount  of  the 
royalties,  security  for  payment,  and  otherwise,  as  the  Commission- 
er, having  regard  to  the  nature  of  the  invention  and  the  circum- 
stances of  the  case,  deems  just; 

(b)  Assessors. — The   Commissioner   may,    if  he   thinks  fit,   and 
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shall  on  the  request  of  either  of  the  parties  to  the  proceedings,  call 
in  the  aid  of  an  assessor,  specially  qualified,  and  hear  the  case 
wholly  cr  partially  with  his  assistance; 

(c)  More  than  one  license  may  be  granted— The  existence  of 
one  or  more  licenses  shall  not  be  a  bar  to  an  order  by  the  Commis- 
sioner for,  or  to  the  granting  of  a  license  on  any  application,  under 
this  section;  and, 

(d)  Forfeiture  of  patent  for  refusal  to  granlt  license. — The 
patent  and  all  rights  and  privileges  thereby  granted  shall  cease  and 
determine,  and  the  patent  shall  be  null  and  void,  if  the  Commission- 
er makes  an  order  requiring  the  owner  of  the  patent  to  grant  any 
license,  and  the  owner  of  the  patent  refuses  or  neglects  to  comply 
with  such  order  within  three  calendar  months  next  after  a  copy  of  it 
is  addressed  to  him  or  to  his  duly  authorized  agent.  3  E.  VII.,  c.  46, 
s.  7. 

45.  References  to  the  Exchequer  Court. — Jurisdiction  of 
other  courts. — Any  question  which  arises  as  to  whether  a  patent, 
or  any  interest  therein,  has  or  has  not  become  void  under  any  of 
the  provisions  of  the  seven  last  preceding  sections  of  this  Act,  may 
be  adjudicated  upon  by  the  Exchequer  Court  of  Canada,  which 
court  shall  have  jurisdiction  to  decide  any  such  questions  upon  in- 
formation in  the  name  of  the  Attorney  General  of  Canada,  or  at  the 
suit  of  any  person  interested;  but  this  section  shall  not  be  held  to 
take  away  or  affect  the  jurisdiction  which  any  court  other  than  the 
Exchequer  Court  of  Canada  possesses.     3  E.  VII.,  c.  46,  s.  8. 

CAVEATS. 

46.  Intending  applicant  for  patent  may  file  a  "caveat." — 

Any  intending  applicant  for  a  patent  who  has  not  yet  perfected  his  in- 
vention and  is  in  fear  of  being  despoiled  of  his  idea,  may  file,  in 
the  Patent  Office,  a  description  of  his  invention  so  far  as  it  has  pro- 
ceeded, with  or  without  plans,  at  his  own  will;  and  the  Commission- 
er, on  payment  of  the  fee  in  this  Act  prescribed,  shall  cause  the  said 
document,  which  shall  be  called  a  caveat,  to  be  preserved  in  secrecy, 
with  the  exception  of  delivering  copies  of  the  same  whenever  requir- 
ed by  the  said  applicant  or  by  any  judicial  tribunal,  but  the  secrecy 
of  the  document  shall  cease  when  the  applicant  obtains  a  patent  for 
his  invention. 

2.  Notice  of  application  by  another  to  be  sent  to  person  fil- 
ing "caveat." — If  application  is  made  by  any  other  person  for  a  pa- 
tent for  any  invention  with  which  such  caveat  may,  in  any  respect, 
interfere,  the  Commissioner  shall  forthwith  give  notice  by  mail,  of 
such  application,  to  the  person  who  has  filed  such  caveat,  and  such 
person  shall,  within  three  months  after  the  date  of  mailing  the  no- 
tice, if  he  wishes  to  avail  himself  of  the  caveat,  file  his  petition  and 
take  the  other  steps  necessary  on  an  application  for  a  patent,  and 
if,  m  the  opinion  of  the  Commissioner,  the  applications  are  conflict- 
ing, like  proceedings  may  be  had  in  all  respects  as  are  by  this  Act 
provided  in  the  case  of  conflicting  applications. 

3.  I>uration  of  "caveat."— Unless  the  person  filing  a  caveat 
maKes  application  within  one  year  from  the  filing  thereof  for  patent 
tf~ Ca0n^mf1>fsloner  «hall  be  relieved  from  the  obligation  of  giving  no- 
tice, and  the  caveat  shall  then  remain  as  a  simple  matter  of  proof  as 
to  novelty  or  priority  of  invention,  if  required.     R.S..  c.  61,  s.  28. 
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PATENT  FEES. 

47.  Tariff  of  fees.— The  following  fees  shall  be  payable  before 
an  application  for  any  of  the  purposes  herein  mentioned  shall  be  re- 
ceived by  the  Commissioner,  that  is  to  say:  — 

Full  fee  for  18  years ' $60.00 

Partial  fee  for  12  years 40.00 

Partial  fee  for  6  years 20-00 

Fee  for  further  term  of  12  years 40.00 

Fee  for  further  term   of  6  years 20.00 

On   lodging  a   caveat 5.00 

On  asking  to  register  a  judgment  pro  tanto 4.00 

On  asking  to  register  an  assignment,  or  any  other  docu- 
ment affecting  or  relating  to  a  patent 2.00 

For  each  and  every  patent  mentioned  in  any  notice  given 
to  the  Commissioner  by  the  inventor  after  the  issue  of 
a  foreign  patent  of  his  intention  to  apply  for  a  patent 

in  Canada  for  such  invention 2.00 

On  asking  to  attach  a  disclaimer  to  a  patent 2.00 

On  asking  for  a  copy  of  patent  with  specification 4.00 

On  petition  to  re-issue  a  patent  after  surrender,  in  addi- 
tion to  the  fees  on  the  original  patent  which  shall,  not- 
withstanding such  surrender,  continue  to  be  payable  as 
aforesaid,  for  every  unexpired  year  of  the  duration  of 

the  original  patent 4.00 

On  office  copies  of  documents,  not  above  mentioned,  the  fol- 
lowing charges  shall  be  made:  — 

For  every  single  or  first  folio  of  one  hundred  words  cer- 
tified copy $0.25 

For  every  such  subsequent  folio,  fractions  of  or  under  one- 
half  not  being  counted,  and  of  one-half  or  more  being 

counted  as  a  folio 0.10 

55-56  V.,  c.  24,  s.  7;  56  V.,  c.  34,  s.  4;   3.  E.  VII.,  c.  46,  s.  11. 

48.  Copies  of  drawings. — For  every  copy  of  drawings,  the  per- 
son applying  shall  pay  such  sum  as  the  Commissioner  considers  a 
fair  remuneration  for  the  time  and  labour  expended  thereon  by  any 
officer  of  the  Patent  Office,  or  of  the  Department,  or  person  employ- 
ed to  perform  such  service.     R.S.,  c.  61,  s.  40. 

49.  Fees  to  be  in  full  for  all  services. — The  said  fees  shall 
be  in  full  of  all  services  performed  under  this  Act,  in  any  such  case, 
by  the  Commissioner  or  any  person  employed  in  the  Patent  Office. 
R.S.,  c.  61,  s.  41. 

50.  Application  of  fees.— All  fees  received  under  this  Act  shall 
be  paid  over  to  the  Minister  of  Finance,  and  shall  form  nart  of 
the  Consolidated  Revenue  Fund  of  Canada,  except  such  sums  as  are 
paid  for  copies  of  drawings  when  made  by  persons  not  receiving 
salaries  in  the  Patent  Office.     R.S.,  c.  61,  s.  42. 

51.  Exception. — Return  of  fees  in  certain  cases  only. — No 
person  shall  be  exempt  from  the  payment  of  any  fee  or  charge  pay- 
able in  respect  of  any  services  performed  for  such  person  under  this 
Act;  and  no  fee,  when  paid,,  shall  be  returned  to  the  person  who 
paid  it,  except, — 

(a)  when  the  invention  is  not  susceptible  of  being  patented; 

(b)  when  the  petition  for  a  patent  is  withdrawn. 

2.  In  every  such  case  the  Commissioner  may  return  the  fee  paid 
less  the  sum  of  ten  dollars.     R.S.,  c.  61,  s.  43. 
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GENERAL. 

52.  Government  may  use  patented  invention. — The  Govern- 
ment of  Canada  may,  at  any  time,  use  any  patented  invention,  pay- 
ing to  the  patentee  such  sum  as  the  Commissioner  reports  to  be  a 
reasonable  compensation  for  the  use  thereof.     R.S.,  c.  61,  s.  44. 

53.  As  to  use  of  patented  invention  in  foreign  vessels. — No 
patent  shall  extend  to  prevent  the  use  of  any  invention  in  any  for- 
eign ship  or  vessel,  if  such  invention  is  not  so1  used  for  the  man- 
ufacture of  any  goods  to  be  vended  within  or  exported  from  Canada. 
R.S.,  c.  61,  s.  45. 

54.  Patent  not  to  affect  a  previous  purchaser. — Proviso  as 
to  other  persons. — Every  person  who,  before  the  issuing  of  a  pa- 
tent, has  purchased,  constructed  or  acquired  any  invention  for  which 
&  patent  is  afterwards  obtained  under  this  Act,  shall  have  the  right 
of  using  and  vending  to  others  the  specific  article,  machine,  manu- 
facture or  composition  of  matter  patented  and  so  purchased,  con- 
structed or  acquired  before  the  issue  of  the  patent  therefor,  without 
being  liable  to  the  patentee  or  his  legal  representatives  for  so  doing; 
but  the  patent  shall  not,  as  regards  other  persons,  be  held  invalid 
by  reason  of  such  purchase,  construction  or  acquisition  or  use  of 
the  invention,  by  the  person  first  aforesaid  or  by  those  to  whom  ho 
has  said  the  same,  unless  the  same  was  purchased,  constructed,  ac- 
quired or  used,  with  the  consent  or  allowance  of  the  inventor  there- 
of, for  a  longer  period  than  one  year  before  the  application  for  a 
patent  therefor,  thereby  making  the  invention  one  which  has  be- 
come public  and  in  public  use.     R.S.,  c.  61,  s.  46. 

55.  Patented  article  to  be  stamped  or  marked. — Every  pat- 
entee under  this  Act  shall  stamp  or  engrave-  on  each  patented  ar- 
ticle sold  or  offered  for  sale  by  him  the  year  of  the  date  of  the  pat- 
ent applying  to  such  article,  thus, — Patented,  1906,  or  as  the  case 
may  be;  or  when,  from  the  nature  of  the  article,  this  cannot,  be 
done,  then  by  affixing  to  it,  or  to  every  package  wherein  one  or 
more  of  such  articles  is  or  are  inclosed,  a  label  marked  with  a  like 
notice.     R.S.,  c.  61,  s.  54. 

56.  Inspection  by  the  public. — All  specifications,  drawings, 
models,  disclaimers,  judgments  and  other  papers,  except  caveats,  and 
except  those  filed  in  connection  with  applications  for  patents  which 
are  still  pending,  shall  be  open  to  the  inspection  of  the  public  at 
the  Patent  Office,  under  such  regulations  as  are  adopted  in  that  be- 
half.    R.S.,  c.  61,  s.  47;   3  E.  VII.,  c.  46,  s.  12. 

57.  Sale  or  destruction  of  models  and  specimens  of  com- 
position.— The  Commissioner  may  destroy,  sell  or  otherwise  dis- 
pose of,  in  such  manner  as  he  deems  best  in  the  public  interest,  all 
models  and  specimens  of  composition  of  matter  and  of  ingredients 
thereof  filed  in  connection  with  applications  for  patents  of  invention 
after  they  have  served  their  immediate  purpose. 

2.  Money  arising  therefrom. — All  money  arising  from  the 
sale  or  disposal  of  such  models  or  specimens  shall  be  paid  into 
the  Consolidated  Revenue  Fund  of  Canada.     3  E.  VII.,  c.  46,  s.  15. 

58.  Clerical  errors.— Clerical  errors  which  occur  in  the  fram- 
ing or  copying  of  any  instrument  in  the  Patent  Office  shall  not  be 
construed  as  invalidating  the  same,  but,  when  discovered,  they  may 
be  corrected  under  the  authority  of  the  Commissioner     R  S     c    CI 
s.  48. 

16 
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59.  Certified  copy  of  destroyed  or  lost  patent. — If  any  pat- 
ent is  destroyed  or  lost,  a  certified  copy  thereof  may  be  issued  in 

lieu  thereof  upon  the  person  who  applies  therefor  paying  the  fees 
.hereinbefore  prescribed  for  office  copies  of  documents.  R.S.,  c.  61, 
s.  49;  53  V.,  c.  13,  s.  4. 

60.  Seal  of  Patent  Office  to  be  evidence. — Every  court 
judge  and  person  whoscever  shall  take  notice  of  the  seal  of  the  Pa- 
tent Office  and  shall  receive  the  impressions  thereof  in  evidence,  in 
like  manner  as  the  impressions  of  the  Great  Seal  are  received  in 
evidence,  and  shall  also  take  notice  of  and  receive  in  evidence,  with- 
out further  proof  and  without  production  of  the  originals,  all  copies 
or  extracts  certified  under  the  seal  of  the  Patent  Office  to  be  copies 
of  or  extracts  from  documents  deposited  in  such  office.  R.S.,  c.  61, 
&.  50 

61.  Officers  of  Patent  Office  not  to  deal  in  patents.— No 
officer  or  employee  of  the  Patent  Office  shall  buy,  sell  or  acquire 
or  traffic  in  any  invention  or  patent,  or  in  any  right  to  a  patent; 
and  every  such  purchase  and  sale,  and  every  assignment  or  trans- 
fer thereof  by  or  to  any  officer  or  employee,  as  aforesaid,  shall  be 
null  and  void,  but  this  provision  shall  not  apply  to  any  original  in- 
ventor, or  to  any  acquisition  by  bequest.     R.S.,  c.  61,  s.  51. 

62.  Regulations  may  be  made  and  forms  prescribed. — The 
Commissioner  may,  from  time  to  time,  subject  to  the  approval  of 
the  Governor  in  Council,  make  such  rules  and  regulations,  and  pres- 
cribe such  forms,  as  appear  to  him  necessary  and  expedient  for  the 
purposes  of  this  Act,  and  notice  thereof  shall  be  given  in  the  Canada 
Gazette;  and  all  documents,  executed  in  conformity  with  the  same 
and  accepted  by  the  Commissioner,  shall  be  held  valid,  so  far  as  re- 
lates to  proceedings  in  the  Patent  Office.    R.S.,  c.  61,  s.  52. 

63.  Annnal  report  for  Parliament.— The  Commissioner  shall 
cause  a  report  to  be  prepared  annually  and  laid  before  Parliament 
of  the  proceedings  under  this  Act,  and  shall,  from  time  to  time,  and 
at  least  once  in  each  year,  publish  a  list  of  all  patents  granted  and 
may  with  the  approval  of  the  Governor  in  Council,  cause  such  spe- 
cifications and  drawings  as  are  deemed  of  interest,  or  essential  parts 
thereof,  to  be  printed,  from  time  to  time,  for  distribution  ot  sale. 
R.S.,  c.  61,  s.  53. 

OFFENCES  AND  PENALTIES. 

64.  Patented   articles  to   be  stamped  or  marked. — Penalty 

for  default. — Any  patentee  under  this  Act  who  sells  or  offers  for 
sale  any  article  patented  under  this  Act  not  stamped  or  engraved 
with  the  year  of  the  patent,  applying  to  such  article,  or  when  from 
the  nature  of  the  article  this  cannot  be  done,  not  having  affixed  to 
it  or  every  package  wherein  one  or  more  of  such  articles  is  or  are 
inclosed  a  label  marked  with  the  year  of  the  date  of  the  patent  ap- 
plying to  such  article  in  manner  and  form  provided  by  this  Act, 
shall  be  liable  to  a  penalty  not  exceeding  one  hundred  dollars,  and, 
in  default  of  the  payment  of  such  penalty,  to  imprisonment  for  a 
term  not  exceeding  two  months.     R.S.,  c.  61,  s.  54. 

65.  Falsely  marking  an  article  as  patented. — Every  person 
who. — 

(a)  writes,  paints,  prints,  moulds,  casts,  carves,  engraves,  stamps 
or  otherwise  marks  upon  anything  made  or  sold  by  him,  and  for 
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the  sole  making  or  selling  of  which,  he  is  not  the  patentee,  the  name 
or  any  imitation  of  the  name  of  any  patentee  for  the  sole  making  or 
selling  of  such  thing,  without  the  consent  of  such  patentee;  or, 

(b)  without  the  consent  of  the  patentee,  writes,  paints,  prints, 
moulds,  casts,  carves,  engraves,  stamps,  or  otherwise  marks  upon 
anything  not  purchased  from  the  patentee,  the  words,  Patent,  Letters 
Patent,  King's  or  Queen's  Patent,  Patented,  or  any  word  or  words  of 
like  import,  with  the  intent  of  counterfeiting  or  imitating  the  stamp, 
mark,  or  device  of  the  patentee,  ot  of  deceiving  the  public  and  in- 
ducing them  to  believe  that  the  thing  in  question  was  made  or  sold 
by  or  with  the  consent  of  the  patentee  or  his  legal  representatives; 
or. 

(c)  offers  for  sale  as  patented  any  article  not  patented  in  Can- 
ada, for  the  purpose  of  deceiving  the  public; 

An  indictable  offence  — is  guilty  of  an  indictable  offence,  and 
liable  to  a  fine  not  exceeding  two  hundred  dollars  or  to  imprison- 
ment for  a  term  not  exceeding  three  months,  or  to  both.  R.S.,  c.  61, 
s.  55. 

66.  Making  certain  false  entries  on  copies  an  indictable 
offence. — Every  person  who  willfuly  makes  or  causes  to  be  made 
any  false  entry  in  any  register  or  book,  or  any  false  or  altered  copy 
of  any  document  relating  to  the  purposes  of  this  Act,  or  who  produc- 
es or  tenders  any  such  false  or  altered  document  in  evidence,  know- 
ing the  same  to  be  such,  is  guilty  of  an  indictable  offence  and  shall 
be  liable  to  be  punished. by  fine  and  imprisonment  accordingly.  R. 
S.,  c  61,  s.  56. 
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FORMS. 

FORM 

Petition,  by  a  sole  inventor  (page  10) 1 

"         by  joint  inventors 2 

"         by  administrator  or  executor 3 

"         for  a  re-issue   (by  the  inventor) 4 

'*                      "              (by  the   assignee) 5 

"         for  surrender 6 

Power  of  Attorney 1 

"               revocation  of . . 8 

Specification  for  a  machine 9 

Third  copy  of  claim  (note 

Specification  for  an  art  or  process 10 

for  a  composition  of  matter 11 

Oaths,  how  and  by  whom  to  be  made  (page  22):  — 

"      by  sole  inventor 12 

"      by  joint  inventors 13 

"      by  applicant  for  re-issue  (inventor) 14 

(assignee) 15 

Caveat,  Petition  for 1$ 

Caveat,  Caveat  Oath  for 17 

Assignment,  before  issue  of  Patent 18 

of  Patent -. .   . .  19 

Disclaimer 20 


CANADIAN  PATENT  RULES.  247 


RULES. 

1.  Personal  appearance  not  reqnired. — A  personal  appear- 
ance of  the  applicant,  or  his  representative,  at  the  Patent  Office 
is  not  required,  unless  specially  called  for  by  the  Commissioner. 

2.  Responsibility  of  applicant. — In  all  cases  the  applicant 
or  depositor  of  any  paper  is  responsible  for  the  merits  of  his  alle- 
gations, and  the  validity  of  the  instruments  furnished  by  him  or 
his  agent. 

3.  Correspondence. — Correspondence  may  be  carried  on 
either  with  the  applicant,  or  his  agent,  but  only  with  one  person, 
and  will  be  conveyed  through  the  Canadian  mails  free  of  charge. 

4.  Documents,  how  to  be  prepared. — All  documents  must  be 
legibly  and  neatly  written  or  printed  on  foolscap  paper,  13  inches 
long  and  8  wide,  with  an  inner  margin  of  one  inch  and  a  half  wide. 

5.  How  to  be  addressed. — All  communications  are  to  be  ad- 
dressed— "The  Commissioner  of  Patents,  Ottawa,  Canada."  Papers 
forwarded  to  the  Office  should  be  accompanied  by  a  Letter,  and  a 
separate  letter  should  be  written  on  every  subject. 

6.  Forms  of  proceedings. — As  regards  proceedings  not  spe- 
cially provided  for  in  the  accompanying  forms,  any  other  form 
being  conformable  to  the  letter  and  spirit  of  the  law  may  bo 
accepted,  and  if  not  conformable  therewith  will  be  returned  for  cor* 
recti  on. 

7.  Models  to  be  furnished  only  when  required  by  Com- 
missioner.— Samples. — Models  need  only  be  furnished  when  re- 
quired by  the  Commissioner,  and  must  be  neat  and  substantial 
working  ones,  not  exceeding  12  inches  on  the  longest  side,  unless 
otherwise  allowed  by  special  permission;  models  must  be  so  con- 
structed as  to  show  exactly  every  part  of  the  invention  claimed 
and  its  mode  of  working.  In  cases  where  samples  of  ingredients 
are  required  by  law,  they  must  be  contained  in  glass  bottles  pro- 
perly arranged;  but  dangerous  or  explosive  substances  must  not  bo 
sent.  Both  models  and  bottles  must  bear  the  name  of  the  inven- 
tor, the  title  of  the  invention  and  date  of  the  application;  they 
must  be  furnished  to  the  Patent  Office  free  of  charge  and  in  good 
order. 

8.  Fees,  how  to  be  transmitted. — All  fees  should  be  trans- 
mitted with  the  application  for  any  action  by  the  office.  Remit- 
tances must  be  in  current  bankable  funds,  bank  drafts,  money 
orders,  or  certified  cheques  payable  at  par  at  Ottawa.  Money 
sent  by  mail  should  be  in  registered  letters  and  is  at  the  risk  of 
the  sender.  Drafts,  money  orders  and  cheques  should  be  made 
payable  to  the  Commissioner  of  Patents,  Ottawa. 

9.  Application  to  be  proceeded  with  within  one  year.— 
An  applicant  for  an  original  patent,  or  for  the  re-issue  of  a  patent, 
shall  proceed  with  his  application  with  due  diligence;  and  upon 
his  failure  to  prosecute  the  same  within  a  period  of  one  year  after 
the  date  of  the  acknowledgment  of  the  filing  of  his  application,  or 
other  subsequent  official  action  of  which  notice  have  been  duly 
given,  the  same  shall  be  held  to  be  abandoned,  and  any  fees  paid 
thereon  forfeited,  unless  the  Commissioner  is  satisfied  that  the 
cause  of  the  delay  was  not  the  fault  of  the  applicant. 
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Commissioner  may  order  action  within  a  shorter  period. — 

In  any  case,  however,  in  which  it  is  established  to  the  satisfaction 
of  the  Commissioner  that  there  is  unnecessary  delay  on  the  part 
of  the  applicant  in  the  prosecution  of  his  application,  and  that  such 
delay  may  injure  the  rights  of  other  parties,  the  Commissioner 
may  require  the  applicant  to  proceed  with  the  prosecution  of  hi3 
application  within  such  period  less  than  one  year  as  to  the  Com- 
missioner may  seem  reasonable;  and  upon  the  failure  of  the  appli- 
cant so  to  do,  his  application  shall  be  held  to  be  abandoned,  with 
forfeiture  of  fees,  as  aforesaid. 

Proper  action. — Prosecution  of  an  application,  to  save  it 
from  abandonment,  must  include  such  proper  action  as  the  condi- 
tion of  the  case  may  require. 

10.  Separate  inventions. — Two  or  more  separte  inventions 
cannot  be  claimed  in  one  application,  nor  included  in  one  Patent. 
But  if  separate  matters  are  represented  to  be  so  dependent  on,  and 
connected  with,  each  other  as  to  be  necessarily  taken  together,  to 
obtain  the  end  sought  for  by  the  inventor,  the  Commissioner  of 
Patents  shall  be  the  judge  whether  or  not  the  pretentions  of  the 
applicant  in  such  respect  can  be  entertained. 

11.  Protest,  effect  of. — The  filing  of  a  protest  against  the 
Issuing  of  a  Patent  shall  not  be  taken  in  itself  as  sufficient  reason 
to  withhold  the  granting  of  such  Patent  to  an  applicant. 

12.  Caveat. — Single  invention. — A  Caveat  can  only  be  filed 
by  an  inventor,  and  shall  be  composed  of  a  specification  (and 
drawings),  certified  on  oath  (Form  No.  17)  and  the  applicant  may, 
while  it  is  pending,  lodge  additional  papers,  provided  they  relate 
exclusively  to  the  same  invention.  The  person  filing  a  Caveat  will 
not  be  entitled  to  notice  of  any  application  pending  at  the  time  of 
filing  his  Caveat.     A  Caveat  must  be  limited  to  a  single  invention. 

Caveat  specification. — The  specification  of  a  Caveat  should 
be  sufficiently  precise  to  enable  the  Office  to  judge  whether  there 
is  a   probable  interference  when  a  subsequent  application  is  filed. 

13.  Drawings. — Drawings  in  duplicate,  to  be  attached  to  the 
duplicate  specification,  must  be  made  in  India  or  carbon  ink,  on 
sheets  of  tracing  cloth  other  than  Linaura  or  similar  fabric,  eight 
by  thirteen   inches,   neatly   executed  and  without  colours. 

Certificate.— Each  sheet  of  tracing  linen  shall  contain  the 
following  certificate  at  the  bottom:  "Certified  to  be  the  draw- 
ings referred  to  in  the  specification  hereunto  annexed/'  ami 
signed  by  the  inventor  or  his  attorney;  place,  date,  and  signature 
of  two  witnesses. 

All    drawings  must    be  clear,    sharp,    well-defined,    not    too  line 
and  perfectly  black. 

Lines  that  are  pale,  ashy,  very  fine,  ragged  or  broken,  give 
bad   results  when   photo-lithographed. 

Brush-shading,  tinting  and  imitation  surface  graining  should 
never  be  used;  and  in  fine-shading  the  result  should  be  attained 
with  as  few  lines  as  possible. 

Section  lines.— ^Section  lines  also  should  be  as  open  in  their 
spacing  as  the  case  will  admit  of,  and  these,  as  well  as  all  right 
lines,  in  order  to  insure  clearness,  should  be  made  with  a  ruling 
pen.  The  shading  of  convex  and  concave  surfaces  may  be  dis- 
pensed with  when  the   invention    is   otherwise   well   illustrated. 
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Shade  lines. — Shade  lines  may  sometimes  be  used  with  good 
effect,  but  heavy  shadows  where  they  would  obscure  lines  or 
letters  of  reference,  should  be  avoided. 

Bristol,  card  board,  size  of,  etc. — With  each  application  an 
extra  full  set  of  drawings  must  be  supplied  on  double  Bristol 
Board,  8  by  13  inches,  without  writing  on  its  face,  merely  the 
usual  reference  letters;  no  title,  certificate,  nor  signatures;  on  tho 
back  ol  the  sheet  the  name  of  the  inventor  and  the  title  of  the 
invention  must  be  written   in  pencil. 

Transmission  of  card  board  drawings. — The  card  board 
drawing  should  be  rolled  on  a  roller  for  transmission  to  the  office, 
as  folding  will  prevent  its  usefulness  for  photo-lithographing. 

14.  Re-issue  of  patents. — Separate  Patents. — In  the  matter 
of  a  re-issue,  under  Section  24  of  the  Act,  whatever  is  really  em- 
braced in  the  original  application  and  so  described  or  shown  in 
the  same,  that  it  might  have  been  embraced  in  the  original 
Patent,  may  be  ground  for  a  re-issue.  No  new  matter  can  be  in- 
troduced into  the  specifications,  nor  shall  the  models  or  drawings 
be  amended  except  each  by  the  other.  In  the  absence  of  model 
or  drawing,  the  re-issue  may  contain  amendments,  upon  satis- 
factory proof  to  the  Commissioner  that  such  amendments  were 
part  of  the  invention,  although  omitted  in  the  original  applica- 
tion. Separate  patent  may  be  issued  for  each  separate  and  distinct 
part  of  the  invention,  comprehended  in  the  original  patent. 

15.  Pending  applications. — Information  in  relation  to  pend- 
ing applications  will  be  furnished  only  to  applicants,  or  to  such  per- 
sons as  may  be  duly  authorized  in  writing  by  them  to  obtain  the 
same. 

16.  Office  can  not  respond  to  certain  inquiries. — Nor  act 
as  counsellor. — The  Office  can  not  respond  to  inquiries  as  to  the 
probability  of  an  alleged  invention  being  patented  in  advance  of  an 
application  for  a  Patent;  nor  to  inquiries  founded  on  brief  or 
imperfect  descriptions,  propounded  with  a  view  of  ascertaining 
whether  alleged  improvements  have  been  patented,  nor  unless  the 
name  of  the  patentee,  and,  as  nearly  as  possible,  the  date  of  the 
patent,  be  given;  nor  can  it  act  as  an  expounder  of  the  Patent 
Law,  nor  as  counsellor  for  individuals,  except  as  to  questions 
within  the  office. 

In  order  to  avoid  unnecessary  explanations  and  useless  loss 
of  time  and  labour,  it  is  particularly  recommended  that  reference 
be  made  to  the  law  before  writing  on  any  subject  to  the  Patent 
Office. 

Marked  Rules  and  Forms.— A  copy  of  the  Rules  with  a  par- 
ticular section  marked,  sent  to  any  person  making  an  inquiry,  will 
be  deemed  a  respectful  answer  by  the  Office. 

17.  Proceedings,  how  facilitated. — It  is  desirable,  both  In 
the  interests  of  the  applicant  and  of  the  public  service,  that  the 
papers  and  drawings  should  be  prepared  by  competent  persons. 
Therefore,  the  applicant  is  advised,  unless  himself  competent  to 
■draw  up  papers,  in  connection  with  the  application,  to  employ  a 
skilled  attorney,  as  the  value  of  patents  is  largely  based  upon  the 
ability  with  which  the  specification  and  claims  have  been  prepar- 
ed. The  Office  will  always  decline  to  advise  the  selection  of  an 
attorney. 
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18.  Transactions  to  be  in  writing. — All  business  with  this 
Office  should  be  transacted  in  writing.  The  action  of  the  Office  will 
be  based  exclusively  on  the  written  record.  No  attention  will  be 
paid  to  any  alleged  verbal  promise  or  understanding  in  relation  to 
which  there  is  any  disagreement  or  doubt. 

19.  Assignments. — An  assignment  is  to  be  accompanied  by  a 
copy  thereof;  the  original  will  be  kept  in  the  Patent  Office,  and 
the  copy  will  be  returned  to  the  person  sending  it,  with  certificate 
of  registration   thereon. 

20.  Miscellaneous  cases,  how  to  be  decided. — All  cases  con- 
nected with  the  intricate  and  multifarious  proceedings  arising 
from  the  working  of  the  Patent  Office,  which  are  not  specially 
defined  and  provided  for  in  these  Rules,  will  be  decided  in  accord- 
ance with  the  merits  of  each  case  under  the  authority  of  the 
Commissioner;  and  such  decision  will  be  communicated  to  the  in- 
terested parties  in  writing. 

21.  Fee  must  accompany  application. — Applications  for 
patents  sent  to  this  Office,  unaccompanied  by  the  fee  provided  by 
law,  will  receive  no  official  recognition,  nor  be  filed  nor  numbered; 
they  will  merely  be  pigeon-holed,  and  only  marked  filed  the  day  on 
which   the  fee  shall  have  been  received. 

22.  Right  to  amend  application. — The  applicant  has  a 
right  to  amend  before  or  after  the  first  rejection  or  action;  and 
he  may  amend  as  often  as  the  examiner  presents  new  references 
or  reasons  for  rejection.  In  so  amending,  the  applicant  must 
clearly  point  out  by  letter  accompanying  his  amendments  and  not 
therein,  all  the  patentable  novelty  which  he  thinks  the  case  pre- 
sents in  view  of  the  state  of  the  art  disclosed  by  the  reference  cited 
or  the  objections  made.  He  must  also  show  how  the  amendments 
avoid  such  references  or  objections. 

23.  Amendment  of  Drawing  and  Specification. — The  speci- 
fication and  drawing  must  be  amended  and  revised  when  required, 
to  correct  inaccuracies  of  description  or  unnecessary  prolixity,  and 
to  secure  correspondence  between  the  claim,  the  specification  and 
the  drawing.  But  no  change  in  the  -drawing  may  be  made  except 
by  written  permission  of  the  office. 

24.  How  amendments  are  to  be  'made. — Amendments  must 
not  be  made  by  erasures  or  insertions  in  the  original  papers,  but 
must  be  made  on  fresh  sheets  of  paper,  so  that  the  sheets  con- 
taining the  matter  to  be  amended  may  be  removed  from  the  appli- 
cation and  replaced  by  sheets  containing  the  amendments. 

Amendments  to  the  specifications  must  be  made  in  duplicate, 
and  those  to  the  claims  in  triplicate. 

COMPULSORY   LICENSES. 

25.  Petition  for  grant  of  compulsory  license  or  revocation 
of  Patent. — A  petition  to  the  Commissioner  for  an  order  for  a 
license  under  Section  44,  paragraph  (a),  of  the  Act,  shall  show 
clearly  the  ground  or  grounds  upon  which  the  petitioner  claims 
to  be  entitled  to  a  license,  and  shall  state  in  detail  the  circum- 
stances of  the  case,  the  terms  upon  which  he  asks  that  an  order 
may  be  made,  the  purpose  of  such  order,  and  the  name  and  ad- 
dress of  the  patentee  and  of  any  other  person  who  is  alleged  in 
the  petition  to  have  made  default. 
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26.  To  be  left  with  evidence  at  Pa/tent  Office.— The  peti- 
tion and  an  examined  copy  thereof  shall  be  left  at  the  Patent 
Office,  accompanied  by  affidavits  or  statutory  declarations  in 
proof  of  the  allegations  contained  in  the  petition,  together  with 
any  other  documentary  evidence  in  support;  and  petitioner  shall 
within  ten  days  after  "the  leaving  of  such  petition  deliver  to  the 
patentee  and  any  other  person  who  is  alleged  in  the  petition  to 
have  made  default,  copies  of  the  petition  and  of  such  affidavits  or 
statutory  declarations  and  other  documentary  evidence  in  support. 

27.  Opposants  oppositions  and  evidence. — Evidence  in 
reply. — The  person  to  whom  such  copies  are  delivered  by  the 
petitioner  may,  within  ten  days  after  being  invited  to  do  -so  by  the 
Commissioner,  leave  at  the  Patent  Office  their  oppositions  to  such 
petition,  together  with  their  affidavits  or  statutory  declarations  or 
other  documentary  evidence  in  support,  in  answer,  and  if  they  do 
so,  shall  deliver  copies  thereof  to  the  petitioner  within  ten  days, 
and  the  petitioner  may  within  ten  days  from  such  last  mentioned 
delivery  leave  at  the  Patent  Office  his  affidavits  or  statutory 
declarations  and  other  documentary  evidence,  in  reply;  and  if  he 
does  so,  shall  deliver  copies  thereof  to  the  patentee  or  any  other 
person  alleged  in  the  petition  to  have  made  default  within  ten  days, 
such  last  mentioned  affidavits  or  statutory  declarations  being  con- 
fined to  matters  strictly  in  reply. 

28.  Closing  of  evidence. — No  further  evidence  than  as  afore- 
said may  be  left  by  either  side  at  the  Patent  Office,  except  by 
leave  or  on  requisition  of  the  Commissioner,  and  upon  such  terms, 
if  any,  as  he  may  think  fit. 

29.  Other  parties  interested  may  he  allowed  to  intervene. 
— The  Commissioner  may  at  any  stage  of  the  proceedings  before 
granting  his  order,  give  notice  of  the  proceedings,  and  furnish 
copies  thereof  to  any  person  not  a  party  thereto  who  may  be  in- 
terested in  the  patent  and  whose  rights  may  be  affected  by  his 
order,  and  may  allow  such  person  to  intervene  in  the  proceedings. 
After  such  person  has  been  allowed  to  intervene,  he  shall  be 
governed  by  these  rules  as  though  the  petitioner  had  alleged  in 
his  petition  that  such  person  was  in  default. 

30.  Hearing  of  the  petition. — On  completion  of  the  evid- 
ence, or  after  the  expiration  of  the  time  for  completing  the  same, 
the  Commissioner,  on  the  request  of  the  petitioner,  shall  fix  a  time 
for  hearing  the  petition,  and  shall  give  notice  to  the  petitioner, 
the  patentee,  and  all  other  parties  to  the  proceedings,  that  it  is 
his  intention  to  hear  the  petition  on  a  specified  day,  which  day 
shall  not  be  less  than  two  weeks  from  the  date  when  the  notice  is 
served. 

31.  Docnments  to  he  typewritten  or  printed. — All  petitions 
and  other  documents  lodged  at  the  Patent  Office  shall  (unless  the 
Commissioner  otherwise  direct),  be  typewritten  or  printed,  and  the 
parties  shall  furnish  as  many  copies  of  the  documents  lodged  by 
them  as  shall  be  required  by  the  Commissioner. 

32.  Copies  of  papers. — Addresses  of  parties.— Parties  shall 
be  entitled  to  have  copies  of  all  papers  lodged  in  respect  to  the 
petition,  at  their  own  expense.  The  petitioner  and  each  of  the 
other  parties  shall  specify  an  address  for  service  in  Canada,  and 
may  be  heard  in  person  or  by  counsel  or  by  a  duly  authorized 
agent. 
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33.  Counsel  on  behalf  of  Crown. — The  Commissioner  shall 
if  so  requested  hear  counsel  on  behalf  of  the  Crown  on  the  ques- 
tion of  granting  the  prayer  of  any  petition.  Counsel  on  behalf 
of  the  Crown  shall  not  be  required  to  give  notice  of  the  grounds 
of  any  objection  he  may  think  fit  to  take  or  of  any  evidence  which 
he  may  think  fit  to  place  before  the  Commissioner. 

34.  Service  of  notice. — Any  notice  required  to  be  served  or 
given  by  the  rules  relating  to  compulsory  license  may  be  served 
or  given  by  posting  the  same  to  the  party  to  be  notified  in  a  re- 
gistered envelop,  and  documents  required  to  be  delivered  may  be 
delivered  in  the  same  way. 

35.  Alterations  or  enlargements  of  times  prescribed  by 
rules. — The  times  prescribed  by  these  rules  may  be  altered  or  en- 
larged by  the  Commissioner  if  he  thinks  fit,  upon  such  notice  to 
parties  interested  and  upon  such  terms,  if  any,  as  he  may  direct. 


APPENDIX  OF  FORMS. 
PETITIONS. 


Form  1. 

BY   A   SOLE  INVENTOR. 

To  the  Commissioner  of  Patents,  Ottawa: 

The  petition  of  John  Smith,  of  the  city  of  Toronto,  in  the 
Province   of   Ontario,   carpenter,  showeth: 

That  he  hath  invented  new  and  useful  improvements  in 
Machines  for  Breaking  Stones,  not  known  or  used  by  others  be- 
fore his  invention  thereof,  and  not  being  in  public  use,  or  on  sale, 
with  his  consent  or  allowance  as  such  inventor,  for  more  than 
one  year  previous  to  his  application  for  a  Patent  therefor  in 
Canada. 

Your  petitioner,  therefore,  prays  that  a  patent  may  be  granted 
to  him  for  the  said  invention,  as  set  forth  in  the  specification  in 
duplicate  relating  thereto,  and,  for  the  purposes  of  the  Patent  Act, 
your  petitioner  elects  his  domicile  in  the  city  of  Ottawa,  Province 
of  Ontario. 

John  Smith. 
Toronto,  1st  September,  1903. 


Form  2. 


BY    JOINT    INVENTORS. 

To  the  Commissioner  of  Patents,  Ottawa'. 

The  petition  of  James  Thomas,  blacksmith,  and  George 
Robert  Major,  tinsmith,  both  of  the  city  of  Ottawa,  in  the  County 
of  Carleton,  in  the  Province  of  Ontario,  showeth: 
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That  they  have  jointly  invented  a  new  and  useful  improve- 
ment in  the  Art  or  Process  of  Separating  Smut  from  Wheat,  not 
known  or  used  by  others  before  their  invention  thereof,  and  not 
being  in  public  use,  or  on  sale,  with  their  consent  or  allowance  as 
such  inventors,  for  more  than  one  year  previous  to  their  applica- 
tion for  a  Patent  therefor  in  Canada. 

Your  petitioners,  therefore,  pray  that  a  Patent  may  be  granted 
to  them  jointly  for  the  said  invention,  as  set  forth  in  the  specifica- 
tion in  duplicate  relating  thereto,  and,  for  the  purposes  of  the 
Patent  Act,  your  petitioners  elect  their  domicile  in  the  city  of 
Ottawa,   Province  of  Ontario. 

James   Thomas. 
George   Robert   Major. 
Ottawa,  1st  September,  1903. 


Form  3. 
by  an  administrator  or  executor. 
To  the  Commissioner  of  Patents,  Ottawa: 

The  petition  of  James  Clayton,  of  the  city  of  Kingston,  in  the 
Province  of  Ontario,  stone-cutter,  administrator  of  the  estate  (or 
executor  of  the  last  will  and  testament)  of  Thomas  Clayton,  in 
his  lifetime,  of  the  said  city  of  Kingston,  deceased,  millwright  (as 
reference  to  the  duly  certified  copy  of  letters  of  administration,  or 
letters  testamentary,  hereto  annexed  will  more  fully  appear), 
showeth: 

That  the  said  Thomas  Clayton  did  invent  a  new  and  useful 
Composition  of  Matter  for  making  Artificial  Stone,  not  known  or 
used  by  others  before  his  invention  thereof,  and  not  being  in 
public  use  or  on  sale  with  the  consent  or  allowance  of  the  said 
Thomas  Clayton  as  such  inventor,  for  more  than  one  year  previous 
to  this  application  for  a  Patent  therefor  in  Canada. 

Your  petitioner,  therefore,  prays  that  a  Patent  may  be  granted 
to  him,  as  administrator  (or  executor)  of  the  estate  of  the  said 
Thomas  Clayton  for  the  said  invention,  as  set  forth  in  the  specifi- 
cation in  duplicate  relating  thereto,  and,  for  the  purposes  of  the 
Patent  Act,  your  petitioner  elects  his  domicile  in  the  city  of 
Ottawa,  Province  of  Ontario. 

James   Clayton. 
Kingston,   1st  September,   1903. 


Form  4. 
for  a  re-isstje  (by  the  inventor). 

To  the  Commissioner  of  Patents,  Ottawa: 

The  petition  of  Thomas  Brown,  in  the  city  of  Ottawa,  in  the 
Province  of  Ontario,  lumber  manufacturer,  showeth: 

That  your  petitioner  obtained  a  Patent  bearing  date  the  twelfth 
day  of  August,  A.  D.  1902,  for  a  new  and  useful  improvement  in 
Churn3. 
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That  the  petitioner  is  advised  that  the  said  Patent  is  deemed 
defective,  or  inoperative,  by  reason  of  insufficient  description  or 
specification,  and  that  the  errors  arose  from  inadvertence,  accident 
or  mistake,  without  any  fraudulent  or  deceptive  intention. 

Your  petitioner,  being  desirous  of  obtaining  a  new  Patent  in 
accordance  with  the  amended  description  and  specification  in 
duplicate,  therefore  prays  that  he  may  be  allowed  to  surrender  the 
aforesaid  Patent,  and  a  new  Patent  be  granted  to  him,  in  accord- 
ance with  the  amended  description  and  specification  of  the  said 
invention,  for  the  unexpired  period  for  which  the  original  patent 
was  granted. 

Thomas  Brown. 
Ottawa,   1st  September,  1903. 


Form  5. 
for  a  re -issue  (by  the  assignee). 
To  the  Commissioner  of  Patents,  Ottawa: 

The  petition  of  David  Lane,  of  the  town  of  Cobourg,  in  the 
County  of  Northumberland,  Province  of  Ontario,  tanner,  showeth: 

That  your  petitioner,  by  assignment  bearing  date  the  24th  day 
of  June,  1903,  obtained  the  exclusive  right  to  a  Patent  granted  to 
Thomas  Tardy,  of  the  city  of  Ottawa,  Province  of  Ontario,  broom 
maker,  on  the  first  of  July,  1902,  for  new  and  useful  improvements 
in  Planing  Machines. 

That  your  petitioner  is  advised  that  the  said  Patent  is  deemed 
defective  or  inoperative  by  reason  of  insufficient  description,  or 
specification,  and  that  the  error  arose  from  inadvertence,  accident 
or  mistake,   without  any  fraudulent  or  deceptive  intention. 

Your  petitioner,  being  desirous  of  obtaining  a  new  Patent 
in  accordance  with  an  amended  description  and  specification  in 
duplicate,  therefore  prays  that  he  may  be  allowed  to  surrender 
the  aforesaid  Patent,  and  that  a  new  Patent  be  granted  to  him,  as 
assignee  of  the  said  Thomas  Tardy,  in  accordance  with  the 
amended  description  and  specification  of  the  said  invention,  for 
the  unexpired  period  for  which  the  original  Patent  was  granted. 

David  Lane. 
Cobourg,  1st  September,  1903. 

The  above  form  is  to  be  altered  to  suit  the  case,  when  the 
re-issue  is  to  the  administrator,  or  executor,  of  a  deceased  inventor. 


Form  6. 

surrender  form  to  accompany  application   for  re-issue. 

To  all  to  whom  these  presents  shall  come,  Thomas  Brown,  of  the 
city  of  Ottawa,  in  the  Province  of  Ontario,  lumber  manufac- 
turer, within  named,  sends  greeting:  — 
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Whereas  the  within  written  Patent,  for  an  improvement  in 
churns,  is  deemed  defective,  or  inoperative,  by  reason  of  insuffi- 
cient description,  or  specification,  and  the  error  arose  from  in- 
advertence, accident  or  mistake,  without  any  fraudulent  or  decep- 
tive intention,  and  the  Commissioner  of  Patents  accordingly,  in 
pursuance  oi*  the  statute  in  such"  respects,  hath  agreed  to  accept  the 
surrender  of  the  samej 

Now  know  ye,  that  the  said  Thomas  Brown,  within  named, 
doth  by  these  presents,  surrender  and  yield  up  the  within  written 
Patent,  granted  to  him  for  improvements  in  Churns,  and  bearing 
date  the  8th  day  of  June,  1902. 

In  witness  whereof  the  said  Thomas  Brown  hath  set  his  hand 
and    affixed   his    seal    this   first   day  of   September,    A.D.,    1903. 

Thomas  Brown.         [L.S.] 

Signed,  sealed  and  delivered  at  the  city  of  Ottawa,  in  the 
County  of  Carleton,  in  the  Province  of  Ontario,  in  the  presence  of 

Henry  Cockburn. 


Form  7. 
power  of  attorney. 
To  the  Commissioner  of  Patents,  Ottawa: 

The  undersigned,  John  Brown,  of  the  town  of  Cornwall,  in  the 
County  of  Stormont,  in  the  Province  of  Ontario,  storekeeper, 
hereby  appoints  John  Smith,  of  the  city  of  Ottawa,  Province  of 
Ontario,  his  attorney,  with  full  power  of  substitution  and  revoca- 
tion, to  prosecute  an  application  for  new  and  useful  improvements 
in  Sewing  Machines,  to  make  alterations  and  amendments  therein, 
to  sign  the  drawings,  to  receive  the  Patent  and  to  transact  all 
business  in  the  Patent  Office  connected  therewith. 

Signed  at  Cornwall,  this  1st  day  of  September,  1903. 

In  the  presence  of  John  Brown. 

John  Smith. 


Form  8. 
revocation  of  fower  of  attorney. 
To  the  Commissioner  of  Patents,  Ottawa. 

The  undersigned,  John  Brown,  of  the  town  of  Cornwall,  in  the 
County  of  Stormont,  in  the  Province  of  Ontario,  storekeeper,  having 
on  or  about  the  1st  September,  1903,  appointed  John  Smith  of  the 
city  of  Ottawa,  Province  of  Ontario,  his  attorney,  to  prosecute  an 
application  for  a  Patent  for  new  and  useful  improvements  in 
Sewing  Machines,  hereby  revokes  the  power  of  attorney  then  given. 

Signed  at  Cornwall,  this  thirteenth  day  of  September,  1903. 

In   the   presence  of  John    Brown. 

John  Smith. 
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SPECIFICATIONS. 
Form  9. 
for  a  machine. 

To  all  whom  it  may  concern: 

Be  it  known  that  I,  William  Woodworth,  of  the  town  of 
Perth,  in  the  County  of  Lanark,  in  the  Province  of  Ontario, 
gentleman,  having  invented  certain  new  and  useful  improvements 
in  Meat  Chopping  Machines  (for  which  I  have  obtained  a  patent 
in  [here  name  the  country]    No.  bearing   date  190        );* 

do  hereby  declare  that  the  following  is  a  full,  clear,  and  exact 
■description  of  the  same. 

My  invention  relates  to  improvements  in  meat-chopping 
machines  in  which  vertically-reciprocating  knives  operate  in  con- 
junction with  a  rotating  chopping-block;  and  the  objects  of  my 
improvement  are,  first,  to  provide  a  continuously-lubricated  bearing 
for  the  block;  second,  to  afford  facilities  for  the  proper  adjustment 
of  the  knives  independently  of  each  other  in  respect  to  the  face 
of  the  block;  and,  third,  to  reduce  the  friction  of  the  reciprocating 
rod  which  carries  the  knives. 

I  attain  these  objects  by  the  mechanism  illustrated  in  the 
accompanying  drawing,  in  which — 

Figure  1  is  a  vertical  section  of  the  entire  machine;  Fig.  2.  a 
top  view  of  the  machine  as  it  appears  after  the  removal  of  the 
chopping-block  and  knives;  Fig.  3,  a  vertical  section  of  a  part  of 
the  machine  on  the  line  1,  2,  Fig.  2;  and  Fig.  4,  a  detailed  view  in 
perspective  of  the  reciprocating  cross-head  and  its  knives. 

Similar  letters  refer  to  similar  parts  throughout  the  several 
views. 

The  table  or  plate  A,  its  legs  or  standards  B  B,  and  the  hanger 
a,  secured  to  the  under  side  of  the  table,  constitute  the  frame-work 
of  the  machine.  In  the  hanger  a  turns  the  saft  D,  carrying  a  fly- 
wheel E,  a  crank-pin,  on  the  hub  of  which  is  connected  by  a  link  & 
to  a  pin  passing  through  a  cross-head  G,  and  to  the  latter  is 
secured  a  rod  H,  having  at  its  upper  end  a  cross-head  I,  carrying 
the  adjustable  chopping-knives  d  d,  referred  to  hereinafter. 

The  cross-head  G,  reciprocated  by  the  shaft  D,  is  provided 
with  antifriction  rollers  e  e,  adapted  to  guides  /  f,  secured  to  tha 
under  side  of  the  table  A,  so  that  the  reciprocation  of  this  cross- 
head  may  be  accompanied  with  as  little  friction  as  possible. 

To  the  under  side  of  a  wooden  chopping-block  J  is  secured  an 
annular  rib  h  adapted  to  and  bearing  in  an  annular  groove  i  in 
the  table  A.  (See  Figs.  1  and  2.)  This  annular  groove  or  channel 
is  not  of  the  same  depth  throughout,  but  communicates  at  one  or 
more  points  (two  in  the  present  instance)  with  the  pockets  or  re- 
ceptacles ;'  ;',  deeper  than  the  groove,  and  containing  supplies  of 
oil  in  contact  with  which  the  rib  h  rotates,  so  that  the  continuous 
lubrication  of  the  groove    and  rib    is  assured.    The    rod  H  passea 
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through  and  is  guided  by  a  central  stand  K,  secured  to  the  table  A, 
and  projecting  through  a  central  opening  in  the  chopping-block 
without  being  in  contact  therewith,  the  upper  portion  of  the  said 
stand  being  contained  within  a  cover  k,  which  is  secured  to  the 
block,  and  which  prevents  particles  of  meat  from  escaping  through 
the  central  opening  of  the  same. 

The  cross-head  I,  previously  referred  to,  and  shown  in  per- 
spective in  Fig.  4,  is  vertically  adjustable  on  the  rod  H,  and  can 
be  retained  after  adjustment  by  a  set-screw  x,  the  upper  end  of 
the  rod  being  threaded  for  the  reception  of  nuts,  which  resist  the 
shocks  imparted  to  the  cross-head  when  the  knives  are  brought 
into  violent  contact  with  the  meat  on  the  chopping-block. 

The  knives  d  d  are  adjustable  independently  of  each  other 
and  of  the  said  cross-head,  so  that  the  coincidence  of  the  cutting- 
edge  of  each  knife  with  the  face  of  the  chopping-block  may  always 
be  assured. 

I  prefer  to  carry  out  this  feature  of  my  invention  in  the  man- 
ner shown  in  Fig.  4,  where  it  will  be  seen  that  two  screw-rods 
m  m  rise  vertically  from  the  back  of  each  knife  and  pass  through 
lugs  n  n  on  the  cross-head,  each  rod  being  furnished  with  two 
nuts,  one  above  and  the  other  below  the  lug  through  which  it  passes. 
The  most  accurate  adjustment  of  the  knives  can  be  effected  by  tho 
manipulation  of  these   nuts. 

A  circular  casing  p  is  secured  to  the  chopping-block,  so  ag  to 
form  on  the  same  a  trough  P  for  keeping  the  meat  within  proper 
bounds;  and  qn  the  edge  of  the  annular  rib  h,  secured  to  the 
bottom  of  the  % block,  are  teeth  for  receiving  those  of  a  pinion  q, 
which  may  be  driven  by  the  shaft  I)  through  the  medium  of  any 
suitable  system  of  gearing,  that  shown  in  the  drawing  forming  no 
part  of   my  present  invention. 

This  shaft  D  may  be  driven  by  a  belt  passing  round  the 
pulleys  s,  or  it  may  be  driven  by  hand  from  a  shaft  W,  furnished 
at  one  end  with  a  handle  t,  and  at  the  other  with  a  cog-wheel  R, 
gearing  into  a  pinion  on  the   said  shaft  D. 

A  platform  T  may  be  hinged,  as  at  ic,  to  one  edge  of  the 
table  A,  to  support  a  vessel  in  which  the  chopped  meat  can  be 
deposited.  The  means  by  which  it  may  be  supported,  and  the 
most  convenient  method  of  disposing  of  it  when  not  in  use,  are 
shown  in  Fig  1. 

I  am  aware  that  prior  to  my  invention  meat-chopping  machine;; 
have  been  made  with  vertically-reciprocating  knives  operating  in 
conjunction  with  rotating  chopping-blocks.  I  therefore  do  not 
claim  such  a  combination  broadly;  but 

What  I  do  claim  as  my  invention,  and  desire  to  secure  by 
letters  patent,  is — 

1.  The  combination,  in  a  meat-chopping  machine,  of  a  rotary 
chopping-block  having  an  annular  rib,  with  a  table  having  an 
annular  recess  and  a  pocket  communicating  with  the  said  recess, 
all  substantially  as  set  forth. 

2.  In  a  meat-chopping  machine,  the  combination  of  a  rotary 
chopping-block  with  a  reciprocating  cross-head  carrying  knives, 
each  of  which  is  vertically  adjustable  on  the  said  cross-head  in- 
dependently of  the  other,  substantially   as  described. 

17 
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3.  The  knife  cl,  having  two  screw-rods,  m  m,  attached  to  its 
back,  substantially  as  shown,  for  the  purpose  specified. 

4.  The  combination,  in  a  meat-chopping  machine,  of  the  re- 
ciprocating rod,  carrying  the  knives,  the  cross-head  secured  to  the 
said  rod,  and  having  anti-friction  rollers,  with  guides,  adapted  to 
the  said  rollers,  all  substantially  as  set  forth. 

William   Woodwortm. 
Perth,   4th   September.   1903. 
Signed  in  the  presence  of 
Jethro  Wood, 
Oliver    Ev/ans. 


Note.— The  specification  including  the  claims  must  be  in  duplicate,  and  in  addition 
third  copy  of  the  claims  alone  must  be  furnished. 
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for  an"  art  or  process. 

To  all  whom  It  may  concern: 

Be  it  known  that  we,  Marion  Ellsworth,  of  the  City  of  Toronto, 
County  of  York,  in  the  Province  of  Ontario,  gentleman,  and 
Joseph  Richard  Shaw,  of  the  town  of  Lachute,  County  of  ATgen- 
teuil,  Province  of  Quebec,  gentleman,  have  jointly  invented  a  cer- 
tain new  and  useful  Process  of  Treating  Sludge  Oil,  in  order  to 
obtain  from  it  a  resinous  substance  (for  which  we  have  obtained 
a  patent  in  [here  name  the  country],  No.  ,  bearing  date 
11)0      ,  *  of  which  the  following  is  a  specification: 

In  the  purification  of  hydrocarbon  oils  produced  by  the  distil- 
lation of  crude  petroleum,  asphalts,  or  bitumens,  or  by  the  destruc- 
tive distillation  of  coal,  resins,  or  bituminous  shales,  the  oils  are 
agitated  with  2  per  cent,  or  more  of  concentrated  sulphuric  acid 
(60o  Baume,  1.86  specific  gravity),  in  order  to  remove  certain  oils 
contained  in  the  distillate  which  would,  in  course  of  time,  absorb 
oxygen  from  the  air,  and  cause  the  oil  to  become  dark-coloured 
and  gummy,  and  also  to  remove  tarry  substances  and  the  disagree- 
able odour.  Sulphuric  acid  combines  chemically  with  these  bodies 
and  dissdlves  them,  forming  a  dark-red,  heavy  liquid,  which 
settles  on  the  bottom  of  the  agitator,  and  can  then  be  readily 
drawn  off  from  the  purified  oil.  This  peculiar  compound  of  sul- 
phuric acid  and  hydrocarbon  oils,  dissolved  in  the  excess  of  acid, 
is  known  as  "sludge."  At  present  it  is  purchased  by  superphos- 
phate manufacturers,  who  mix  it  writh  a  little  water,  which  de- 
composes the  compound  of  acid  and  oil,  producing  a  weaker  acid 
(about  50o  baume)  used  in  the  manufacture  of  superphosphate  oi 
lime,  and  a  dark-coloured  offensive  oil,  which  rises  to  the  surface 
of  the  acid,  and  usually  is  thrown  away,  no  commercial  use  having 
been  found  for  it.     This  waste  product  is  called  "sludge  oil." 

The  mode  of  practicing  our  invention  is  as  follows:  In  our 
process,  when  the  sludge  has  been  decomposed  by  the  addition  of 
water,  the  sludge  oil  is  -drawn  off,  and  is  then  purified  by  repeated 

*Note— If  no  foreign  patent  has  been  obtained,  the  words  in  parenthesis  may  be 
omitted. 
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washings  with  water,  until  the  acid  remaining  in  it  is  removed. 
For  this  purpose  equal  volumes  of  water  and  sludge  oil  may  be 
used;  but  the  washing  can  be  effected  by  a  less  quantity  of  water. 
The  acid  remaining  in  the  oil,  if  any,,  is  then  neutralized  with 
quicklime  or  caustic  soda.  The  purified  oil  has  a  strong  and 
6omewhat  disagreeable  odour,  and  contains  about  10  per  cent,  of 
volatile  oils,  which  are  converted  into  a  hard  resin  with  difficulty. 
To  remove  these  volatile  substances,  the  sludge  oil  thus  purified  ia 
introduced  into  a  still  with  the  addition  of  from  2  to  4  per  cent,  of 
caustic  soda  and  about  2  per  cent,  of  the  oxides  of  lead  or 
manganese,  to  oxidize  any  sulphurous  body  which  may  be  in  the 
oil  and  combine  with  it,  and  steam  is  then  blown  through  the  oil, 
the  oil  being  kept  hot  either  by  a  fire  under  the  still  or  by  the  use 
of  steam  heated  to  the  required  temperature  (between  212o  and 
450o  Fahrenheit).  The  action  of  the  steam  is  continued  until  no 
more  volatile  oils  are  removed,  usually  from  five  to  ten  hours. 
The  steam  is  then  shut  off,  and  the  contents  of  the  still  allowed  to 
settle,  when  a  sediment  of  tarry  impurities  and  soda  subsides, 
from  which  the  pure  oil  may  be  drawn  off.  The  oil  is  then  intro- 
duced into  a  still  or  tank,  and  oxidized  by  blowing  currents  of  air 
through  it,  the  oil  being  kept  at  a  moderate  temperature  (from 
200o  to  300o  Fahrenheit),  either  by  a  slow  fire  under  the  still,  or 
by  a  steam  coil  in  the  bottom  of  the  tank,  or  by  heating  the  air  by 
a  hot-blast  oven  to  the  proper  temperature  before  it  is  blown 
through  the  oil,  and  the  action  of  the  air  is  continued  until  com- 
plete oxidation  is  effected,  and  a  sample  on  cooling  solidifies  to  a 
more  or  less  hard  resin. 

The  time  required  to  effect  the  oxidation  varies  with  the  work- 
ing temperature  and  with  the  extent  of  surface  of  oil  brought  in 
contact  with  the  air.  We  may  define  it  as  between  four  and  twelve 
days.  The  action  of  the  air  upon  the  oil  is  stopped  when  samples 
on  cooling,  taken  from  the  contents  of  the  still,  are  found  to  be  of 
the  proper  degree  of  hardness  and  toughness  for  the  particular 
purpose  to  which  the  product  is  to  be  applied,  and  after  letting 
the  contents  of  the  still  settle  the  hot  resin  is  drawn  off  from  the 
sediment  of  soda  and  impurities. 

The  action  of  the  air  may  be  accelerated  by  adding  other 
oxidizing  agents — for  example,  about  2  per  cent,  of  the  oxides  of 
lead  or  manganese,  or  about  2  per  cent,  of  the  manganates  of 
soda  and  potassa  to  the  oil.  These  substances  act  either  by  giving 
up  oxygen  to  the  oil  or  by  their  presence  inducing  a  combination 
of  the  oxygen  and  the  hydrocarbon. 

An  inferior  quality  of  resin  may  be  produced  by  treating  the 
washed  sludge  oil  in  a  still  with  caustic  soda  and  litharge  (5  per 
cent,  soda  to  1  to  2  per  cent,  litharge)  and  blowing  a  current  of 
air  through  it  at  about  the  temperature  of  350o  Fahrenheit,  which 
at  the  same  time  oxidizes  the  oil  and  removes  the  more  volatile 
portions,  which  are  distilled  off  until  it  is  converted  into  a  resin, 
which,  on  cooling,  becomes  hard  and  brittle.  This  process  last 
mentioned  requires  from  two  to  six  -days,  but  the  resin  produced 
is  darker  in  colour  than  that  made  by  first  treating  with  steam 
and  then  with  air  at  a  lower  temperature,  as  the  colouring  matter 
is  not  affected  by  steam  at  400o,  while  air  at  that  temperature 
rapidly  darkens  it  by  oxidation.  Sunlight  bleaches  the  colour  of 
sludge  oil,  and,  at  the  same  time,  greatly  accelerates  the  absorp- 
tion of  oxygen  from,  the  air.    To  produce  the  lightest  coloured  re- 
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sins  the  sludge  oil  is  steamed  with  5  per  cent,  of  a  solution  of 
soda,  20o  Baume,  at  a  low  temperature  about  200o  to  250o 
Fahrenheit  for  ten  hours),  to  remove  the  more  volatile  portions, 
and  then  oxidized  and  bleached  by  exposing  the  oil,  in  shallow 
tanks  covered  by  glass,  to  the  action  of  the  sunlight,  the  oil  being 
kept  hot  and  fluid  by  a  steam  coil  in  the  bottom  of  the  tank,  and 
currents  of  air  blown  through  it  to  produce  the  oxidation. 

Inferior  qualities  of  sludge  oil,  as  those  produced  in  the 
purification  of  lubricating  oils,  and  which  contain  a  large  quantity 
of  tarry  substances,  are  treated  as  follows:  The  oil  is  charged  in 
to  a  still,  and  caustic  soda  and  black  oxide  of  manganese,  in  the 
proportion  of  about  5  per  cent,  of  soda  and  2  per  cent,  of  man- 
ganese, are  added,  and  the  charge  distilled  by  a  current  of  steam 
blown  through  the  oil,  assisted  by  a  fire  under  the  still,  until  only 
tar  and  coke  remain  behind.  The  distillation  commences  at  about 
350o  Fahrenheit,  and,  the  fire  being  increased,  the  temperature  in 
the  still  gradually  rises  to  about  800o,  when  only  the  thick  pitch 
remains  in  the  still. 

By  the  use  of  steam  under  pressure  the  oil  can  be  distilled 
with  scarcely  any  decomposition,  and  the  distillate,  which  is  of  a 
yellow  light-red  colour,  can  be  converted  into  a  superior  resin  by 
oxidizing  it  with  a  current  of  hot  air.  The  resin  produced  by  this 
oxidation  of  sludge  oil  is  distinguished  from  all  other  known 
resins  and  resinous  substances  by  its  behaviour  with  different 
chemicals  and  solvents.  It  varies  in  colour  from  yellow  to  dark 
garnet  red,  according  to  the  method  of  its  production.  It  is  hard, 
brittle,  and  odourless  at  ordinary  temperatures,  tasteless,  insoluble, 
and  not  acted  upon  by  water,  soda,  potassa,  and  ammonia,  even 
when   heated. 

Alcohol  of  95  per  cent,  dissolves  but  small  quantities  of  this 
resin,  even  when  boiled  with  it.  Petroleum-naphtha  dissolves  it 
very  quickly  without  the  aid  of  heat,  producing  a  varnish.  Spirits 
of  turpentine  readily  dissolves  the  melted  resin,  forming  a  var- 
nish. Benzole,  chloroform,  and  bisulphide  of  carbon  all  dissolve 
the  resin,  the  solution  being  aided  by  warming.  Ether  and  a  mix- 
ture of  ether  and  alcohol,  in  equal  parts,  quite  readily  dissolve  it, 
but  not  so  readily  as  pure  ether.  Linseed  oil  and  olive  oil  dis- 
solve the  melted  resin.  A  solution  of  the  resin  in  linseed  oil  and 
spirits  of  turpentine  forms  an  "oil  varnish."  Concentrated  sul- 
phuric acid  dissolves  it  completely;  the  resin  separates  again  on 
adding  water.  Nitric  acid  attacks  it  violently  and  converts  it 
into  a  brown  tarry  or  gummy  substance,  having  a  pleasant,  pecu- 
liar odour.  Hydrochloric  acid  seems  to  have  little  or  no  action 
on  it. 

It  is  well  known  that  It  has  been  proposed  to  use  sludge  oil 
as  a  paint  oil,  but  this  has  not  been  attended  with  practical  suc- 
cess. We  do  not  wish  to  be  understood,  however,  as  making  claim, 
broadly,  to  a  process  for  freeing  sludge  oil  from  the  acid  by  the 
use  of  water  and  caustic  alkalies,  or  by  still  further  purifying  it 
by  subjecting  it  to  distillaton,  or  by  blowing  steam  through  it,  for 
the  purpose  of  removing  impurities,  all  of  which,  it  is  well  known, 
have  been  practiced  since  the  discovery  of  the  present  processes  of 
refining  petroleum.  Nor  do  we  wish  to  be  understood  as  laying 
claim  in  this  application  to  the  resinous  substance  produced  by 
our  process,  as  that  forms  the  subject-matter  of  another  applica- 
tion by  us  for  letters  patent. 
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We  claim — 

1.  The  process  herein  described  for  producing  from  sludge  oil 
a  resinous  substance  possessing  the  properties  described,  which 
consists  in  combining  the  oxygen  of  the  air  with  the  sludge  oil 
with  the  aid  of  a  moderate  degree  of  heat' 

2.  The  process  of  producing  from  sludge  oil  a  substance  of  a 
resinous  character,  which  consists  in  treating  the  sludge  oil  while 
heated  to  a  moderate  temperature,  with  air  and  with  other  oxid- 
ing  agents,    substantially  as  described. 

3.  The  process  of  treating  sludge  oil  in  order  to  obtain  from 
it  a  resinous  substance,  which  consists  in  purifying  such  oil,  dis- 
tilling from  it  the  volatile  substances  present  therein,  heating  the 
residue  to  a  temperature  of  from  200o  to  300o  Fahrenheit,  and  blow- 
ing air  into  it  while  it  is  so  heated,  substantially  as  described. 

Marion  Ellsworth 
Joseph  R.  Shaw. 
Toronto,  1st  September,  1903. 
Signed  in  the  presence  of 
Maurice  Jones. 
Henry   Elias. 


Note— The  specification  including  the  claims  must  be  in  duplicate,  and  in  addition 
a  third  copy  of  the  claims  alone  must  be  furnished. 


Form  11. 
for  a  composition  of  matters. 

To  all  whom  it  may  concern: 

Be  it  known  that  I,  Ebenezer  Whitney,  of  the  city  of  Toronto, 
County  of  York,  in  the  Province  of  Ontario,  gentleman,  am  the  ad- 
ministrator of  the  estate  of  Benjamin  Browning,  in  his  lifetime  of 
the  said  city,  gentleman,  and  that  the  said  Benjamin  Browning 
did  invent  a  certain  new  and  useful  Composition  of  Matter  to  be 
Used  for  the  Removal  of  Hair  and  Grease  from  Hides  preparatory 
to  tanning  (for  which  I  have  obtained  a  patent  in  [here  name  the 
country],  No.        ,  dated  ,  190     )   *  of  which  the  following  is  a 

specification: 

The  composition  of  the  said  Benjamin  Browning  consists  of 
the  following  ingredients,  combined  in  the  proportions  stated,  viz.: 

Water  substantially  pure 500  gallons. 

Unslacked  lime 350  pounds. 

Soda-ash   (sodium  carbonate) 100  pounds. 

Saltpeter  (nitrate  of  an  alkali  metal) 20  pounds 

Sulphur    (preferable   flowers   of  sulphur) 10  pounds. 

These  ingredients  are  to  be  thoroughly  mingled  by  agitation. 

In  using  the  above  named  composition  the  hides  should  first  be 
freed  from  all  salt  and  impurities,  by  soaking  green  hides  one  day 
and  dry  hides  eight  days.  The  hides  so  cleaned  are  then  placed  in 
the  said  solution,  and  allowed  to  remain  in  it  forty-eight  hours. 
They  should  then  be  removed  from  the  solution  and  unhaired  in 
the  usual  way. 


*Note-K  no  foreign  patent  has  been  obtained,  the  words  in  parenthesis  may  be 
omitted. 
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By  the  use  of  the  above  composition  the  hair  is  speedily  and 
thoroughly  loosened,  and  the  hides,  while  retaining  all  that  por- 
tion of  the  substance  which  can  be  converted  into  leather,  are  at 
the  same  time  entirely  cleaned  from  grease  and  other  substances 
which  would  prevent  them  from  being  tanned  quickly. 

I  am  aware  that  a  composition  consisting  of  soda-ash-water, 
lime,  and  sulphur  has  been  used  for  the  same  purpose,  and  that  a 
patent  therefor  was  granted  to  C.  D.,  July  10th,  190  ,  No.  — .  I 
am  also  aware  that  saltpeter  has  been  used  in  depilatory  processes; 
but  I  am  not  aware  that  all  of  the  ingredients  of  my  composition 
have  been  used   together. 

What  I  claim,  and  desire  to  secure  by  letters  patent  of  the 
Dominion  of  Canada,  is — 

1.  The  herein-described  composition  of  matter,  consisting  of 
water,  unslacked  lime,  soda-ash,  saltpeter,  and  sulphur,  sub- 
stantially as  described  and  for  the  purpose  specified. 

2.  The  herein-described  composition  of  matter  for  depilating 
and  preparing  hides  for  tanning,  consisting  of  pure  water  five  hun- 
dred gallons,  unslacked  lime  three  hundred  and  fifty  pounds,  soda- 
ash  one  hundred  pounds,  saltpeter  twenty  pounds,  and  flowers  of 
sulphur  ten  pounds,  substantially  as  described. 

Ebenezer  Whitney, 

Administrator. 
Toronto,  1st  September,  1903. 
Signed  in  presence  of 
John  James, 
Henry  Smith. 


Note.— The  specification  including  the  claims  must  he  in  duplicate    and  in  addition 
a  third  copy  of  the  claims  alone  must  be  furnished. 


OATHS. 

Note. — Where  oaths  are  made  out  of  Canada,  and  before  a 
judge,  the  seal  of  the  court,  presided  over  by  such  judge,  should 
be  affixed,  and  if  before  a  notary  public,  his  seal  should  be  affixed 
to  such  oaths. 

When  the  invention  has  been  assigned  before  the  issue  of 
Patent  the  affidavit  must  be  made  by  the  "inventor,"  not  by  the 
"assignee." 

If  the  inventor  is  dead,  the  administrator  or  executor  will 
make  the  affidavit  that  the  person  named  as  inventor  was  the  in- 
ventor. 


Form  12. 

by  sole  inventor  for  himself. 

CANADA, 
Province  of  Ontario, 
County  of  York. 

I,  John  Smith,  of  the  city  of  Toronto,  in  the  County  of  York, 
In  the  province  of  Ontario,  carpenter,  make  oath  and  say,  that  I 
verily  believe  that  I  am  the  inventor  of  the  new  and  useful  im- 
provements in  Machines  for  Breaking  Stone,  described  and  claimed 
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in  the  specification  relating  thereto,  and  for  which  I  solicit  a  Pa- 
tent by  my  petition,  dated  1st  of  September,  1903.  And  I  further 
say  that  the  same  has  not  been  patented  to  me,  or  to  others  with 
my  knowledge  or  consent,  except  in  the  following  countries*  And 
I  further  say  that  the  several  allegations  contained  in  the  said 
petition  are  respectively  true  and  correct. 

John   Smith. 
Sworn  before    me,  at    the  city  of    Toronto,    the    first  day  ot 
September,   1903. 

Thomas  Brown.. 

J.  P.  for  the  County  of  York. 


Form  13. 

joint  inventors. 

CANADA, 
NCE  of   O; 
County  of  Carleton. 


Province  of  Ontario.      \ 


We,  James  Thomas,  of  the  city  of  Ottawa,  in  the  County  of 
Carleton,  in  the  Province  of  Ontario,  in  the  Dominion  of  Canada, 
blacksmith,  and  George  Robert  Major,  of  the  same  place,  tinsmith, 
do  hereby  severally  make  oath  and  say: 

1st.  I,  this  deponent,  James  Thomas,  for  myself  do  hereby 
make  oath  and  say  that  I  verily  believe  that  I  and  the  said  George 
Robert  Major  are  the  inventors  of  the  new  and  useful  improvement 
in  the  art  or  process  of  separating  smut  from  wheat,  described  and 
claimed  in  the  specification  in  duplicate  relating  thereto,  for 
which  we  solicit  a  Patent  by  our  petition  to  the  Commissoner  of 
Patents,  dated  first  September,  1903.*  And  I  further  say  that  the 
several  allegatons  contained  in  the  said  petition  are  respectively 
true  and  correct. 

2nd,  I,  this  deponent,  George  Robert  Major,  for  myself  do 
hereby  make  oath  and  say,  that  I  verily  believe  that  I  and  the 
above  named  James  Thomas  are  the  inventors  of  the  new  and 
useful  improvement  in  the  art  or  process  of  separating  smut  from 
wheat,  described  and  claimed  in  the  specification  in  duplicate, 
relating  thereto,  for  which  we  solicit  a  Patent  by  our  petition  to 
the  Commissioner  of  Patents,  dated  first  September,  1903;*  and  I 
further  say  that  the  several  allegations  contained  in  the  said  peti- 
tion are  respectively  true  and  correct. 

James  Thomas. 
George  Robert  Major. 

Sworn  before  me,  by  the  said  James  Thomas  and  George 
Robert  Major,  the  first  day  of  September,  1903,  at  the  city  of 
Ottawa. 

John  Smith, 

J.  P.  for  the  County  of  Carleton. 


*  Here  insert,  if  previously  patented,  ihe  country  or  countries  in  which  it  has  been 
so  patented,  giving  the  date  and  number  or  e*ch  patent.  If  not  previously  patented, 
erase  the  words  "exeunt  in  the  following  countries"  and  insert  the  words  "in  any 
country."    This  foot  note  also  refers  to  Form  13. 
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Form  14. 

.  for  a  re-issue  (inventor). 

CANADA.  ) 

Province  of  Ontario,     ( 

County   of    Carleton.    \ 

I,  Thomas  Brown,  of  the  city  of  Ottawa,  in  the  Province  of 
Ontario,  lumber  manufacturer,  make  oath  and  say  that  the  several 
allegations  contained  in  my  petition  to  the  Commissioner  of 
Patents,  dated  1st  of  September,  1903,  for  a  re-issue  of  the  Patent 
granted  to  me  on  the  4th  of  September,1902,  for  a  new  and  useful 
improvement  in  churns,  are  respectively  true  and  correct; 

That  I  am  the  sole  owner  of  the  said  Patent; 

And  that  I  am  the  inventor  of  the  improvement  set  forth  and 
claimed  in  the  amended  specification  in  duplicate  relating  thereto. 

Thomas  Brown. 

Sworn  before  me,  at  the  city  of  Ottawa,  in  the  County  of 
Carleton,  in  the  Province  of  Ontario,  this  first  day  of  September, 
W03. 

William  Mills, 
J.   P.   for  the  County  of  Carleton. 

Note. — If  the  patent  has  not  been  exclusively  assigned,  the 
affidavit  must  state  that  the  application  for  re-issue  is  made  with 
the  consent  of  the  assignees. 


Form   15. 
FOR  A  re-issue  assignee  of  the  entire  interest), 


CANADA 
Province  of  Ontario. 
County  of   CarU 


Rio.     ( 
ton.     \ 


I,  David  Lane,  of  the  town  of  Cobourg,  in  the  County  of 
Northumberland,  Province  of  Ontario,  tanner,  make  oath  and  say 
that  the  several  allegations  contained  in  my  petition  to  the  Com- 
missioner of  Patents,  dated  1st  September,  1903,  for  a  Te-issue  of 
the  Patent  granted  to  Thomas  Tardy,  of  the  city  of  Ottawa,  Pro- 
vince or  Ontario,  broom  maker,  for  new  and  useful  improvements 
in  planing  machines,  are  respectively  true  and  correct; 

That  I  am  the  sole  owner  of  the  said  Patent; 

And  that  Thomas  Tardy  was  the  inventor  of  the  improvements 
set  forth  and  claimed  in  the  amended  specification  in  duplicate 
relating  thereto. 

David   Lane. 
Sworn  before  me,   at  the  town  of  Cobourg,   in   the   County  of 
Northumberland,  Province  of  Ontario,  this  first  day  of  September. 
1903. 

Thomas  Parsons, 

J.  P.  for  the  County  of  Northumberland. 


♦Note. — See  foot-note  on  preceding  page. 
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Form  16. 

petition  for  caveat. 

To  the  Commissioner  of  Patents,  Ottawa: 

The  undersigned,  James  Thompson,  of  New  Edinburgh,  in  the 
County  of  Russell,  in  the  Province  of  Ontario,  school  teacher,  an 
intending  applicant  for  a  Patent,  who  has  made  certain  new  and 
useful  improvements  in  locomotive  engines,  and  has  not  perfected 
his  invention,  prays  that  his  specification  may  be  filed  as  a  Caveat 
m  the  Patent  Office.  (Here  describe  the  invention  as  far  as  pos- 
sible, and  refer  to  letters  in  drawing,  as  in  specification  given  be- 
fore in  Form  No.  9.) 

James  Thompson. 


Form  17. 

Oath  for  Caveat. 

CANADA. 
Province   of   Ontario, 

Countij  of  Russell. 
I,  James  Thompson,  of  New  Edinburgh,  in  the  County  of  Rus- 
sell, Province  of  Ontario,  school  teacher,  make  oath  and  say  that 
I  am  the  inventor  of  the  invention  described  in  the  foregoing  speci- 
fication, and  that  the  allegations  contained  therein  are  respectively 
true  and  correct. 

James  Thompson. 

Sworn  before  me,  at  New  Edinburgh,  the  first  day  of  Septem- 
ber, 1903. 

Alexander  Bush. 

J:  P.  for  the  County  of  Russell. 


ASSIGNMENTS. 

Form  18. 

of  an  entire  interest  (or  an  undivided  one-half  interest)  in 
ajr   invention  before  the    issue   of   patent. 

In  consideration  of  the  sum  of  ten  dollars,  to  me  paid  by 
Solomon  Lang,  of  the  city  of  Montreal,  I  do  hereby  sell  and 
assign  to  the  said  Solomon  Lang  all  (or  an  undivided  half  of  all) 
my  right,  title  and  interest  in  and  to  my  invention  for  new  and 
useful  improvements  in  planing  machines,  as  fully  set  forth 
and  described  in  the  specification  which  I  have  signed  pre- 
paratory to  obtaining  a  Patent;  and  I  do  hereby  autho- 
rize and  request  the  Commissioner  of  Patents,  to  issue  the  said 
patent  to  the  said  Solomon  Lang  (or  jointly  to  myself  and  the  said 
Solomon  Lang)  in  accordance  with  this  assignment. 

Witness  my  hand  and  seal  this  first  day  of  September,  1903,  at 
the  City  of  Montreal. 

Thomas  Lord     [L.S.] 
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Form  19. 
of  an  entire  interest  in  a  patent. 

In  consideration  of  five  hundred  dollars,  to  me  paid  by  Daniel 
Mullin,  of  the  City  of  Montreal,  in  the  Province  of  Quebec,  I  do 
hereby  sell  and  assign  to  the  said  Nathan  Wilcox,  all  my  right, 
title  and  interest  in  and  to  the  Patent  of  Canada,  No.  23,460,  for 
an  improvement  in  locomotive  head  lights,  granted  to  me  July  30, 
1902,  the  same  to  be  held  by  and  enjoyed  by  the  said  Nathan  Wil- 
cox to  the  full  end  of  the  term  for  which  said  Patent  is  granted,  as 
fully  and  entirely  as  the  same  could  have  been  held  and  enjoyed  by 
me  if  this  assignment  and  sale  had  not  been  made. 

Witness  my  hand  and  seal  this  first  day  of  September,  1903, 
at  Montreal,  Province  of  Quebec, 

Horace    Kimball    [L.S.] 


Form  20. 

disclaimer. 

(To   be   in   duplicate.) 

I,  William  Lookup,  of  the  city  of  Hull,  in  the  County  of  Ottawa, 
in  the  Province  of  Quebec,  having  on  the  1st  September,  1903,  ob- 
tained a  Patent  for  the  Dominion  of  Canada,  for  new  and  useful 
improvements  in  wagon  brakes; 

And  through  mistake,  accident  or  inadvertence,  without  any 
wilful  intent  to  defraud  or  mislead  the  public,  I  have  made  the 
claim  in  my  specification  too  broad  (or  as  being  the  inventor  of  a 
material  or  substantial  part  of  the  invention  patented  of  which  I 
was  not  the  inventor,  and  to  which  I  had  no  legal  right): 

I,  therefore,  hereby  disclaim  the  part  of  the  claim  in  the  speci- 
fication, which  is  in  the  following  words: 

"I  also  claim  the  use  of  the  lever  A,  in  combination  with 
crank  D.  as  described." 

William  Lookup. 
Hull,   30th   September,   1903. 
Signed  in  duplicate  in  the 
presence  of 

David  Brown. 
Francis  Lemieux. 


THE  TRADE  MARK  and 
DESIGN  ACT 

NOTE 

For  Timber  Marking  Act,  see  page 

For  Rules  and  Forms  under  both  Acts,  see  page 


REVISED   STATUTES  OF  CANADA,  1906. 

CHAPTER  71. 

AN     ACT     RESPECTING    TRADE     MARKS     AND    INDUSTRIAL 

DESIGNS. 

Short  Title. 

1.  Short  Title.— This  Act  may  be  cited  as  "The  Trade  Mark 
and  Design  Act,"   R.S.,  c.  63,  s.  1. 

GENERAL    INTERPRETATION. 

2.  Minister. — In  this  Act,  unless  the  context  otherwise  re- 
quires, minister  means  the  Minister  of  Agriculture. 

Division  of  Act. 

3.  Division  of  Act. — This  Act  is  divided  into  three  parts. 
Part.  I.  applies  only  to  Trade  Marks.  Part  II.  applies  only  to  In- 
dustrial Designs,  but  does  not  apply  to  any  design  the  proprietor 
of  which  is  not  a  person  resident  within  Canada,  nor  to  any  design 
which  is  not  applied  to  a  subject  matter  manufactured  in  Canada. 
Part  III,  is  general  and  applies  to  both  Trade  Marks  and  Industrial 
Designs.     R.  S-,  c.  63,  ss.  2,  24  and  36. 

PART  I. 

TRADE  MARKS. 

Interpretation. 

4.  Definitions In   this    Part,    unless    the    context    otherwise 

requires: 

(a.)  General  trade  mark  means  a  trade  mark  used  in  connection 
with  the  sale  of  various  articles  in  which  the  proprietor  deals  in  his 
trade,  business,  occupation  or  calling  generally; 

(6.)  Specific  trade  mark  means  a  trade  mark  used  in  connection 
with  the  sale  of  a  class  of  merchandise  of  a  particular  description. 
R.  S.,  c.  63,  s.  4. 
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5.  What  shall  be  deemed  to  be  Trade  Marks. — All  marks, 
names,  labels,  brands,  packages  or  other  business  devices,  which  are 
adopted  for  use  by  any  person  in  his  trade,  business,  occupation 
or  calling,  for  the  purpose  of  distinguishing  any  manufacture,  pro- 
duct or  article  of  any  description  manufactured,  produced,  com- 
pounded, packed  or  offered  for  sale  by  him — applied  in  any  man- 
ner whatever  either  to  such  manufacture,  product  or  article,  or  to 
any  package,  parcel,  case,  box  or  other  vessel  or  receptacle  of  any 
description  whatsoever  containing  the  same,  shall,  for  the  pur- 
poses of  this  Act,  be  considered  and  known  as  trade  marks.  R.  S , 
c.  63,  s.  3. 

6.  As  to  Timber  or  Lumber. — Timber  or  lumber  of  any  kind 
upon  which  labour  has  been  expended  by  any  person  in  his  trade, 
business,  occupation,  or  calling,  shall,  for  the  purposes  of  this  Act, 
be  deemed  a  manuifacture,  product  or  article.     R.  S.,  c.  63,  s.  3. 

Seal. 

7.  Seal  and  its  Use. — The  Minister  may  cause  a  seal  to  be 
made  for  the  purposes  of  this  Act;  and  may  cause  to  be  sealed  there- 
with -trade  marks  and  other  instruments,  copies  of  such  trade  marks 
and  other  instruments,  proceeding  from  his  office  in  relation  to  trade 
marks.  R.  S.,  c.  63,  s.  7. 

Registkation. 

8.  Register  to  be  Ke/pt. — A  register  shall  be  kept  at  the  De- 
partment of  Agriculture  for  the  registration  of  trade  marks.  R.  „£., 
c.  63,  s.  5. 

9.  Registration   by   Minister Subject  to   the   provisions   of 

this  Act,  the  Minister  shall  on  application  duly  made  in  that  behalf, 
register  therein  the  trade  mark  of  any  proprietor  applying  for  such 
registration  in  manner  as  provided  by  this  Act  in  that  behalf  and 
by  the  rules  and  regulations  made  thereunder.  R.  S.,  c.  63,  ss.  5 
and  8. 

10.  Nature  of  Trade  Mark  to  be  Specified. — Every  pro- 
prietor of  a  trade  mark  who  applies  for  its  registration  shall  state 
in  his  application  whether  the  said  trade  mark  is  intended  to  be 
used  as  a  general  trade  mark  or  as  a  specific  trade  mark.  R.  S.,  c. 
63,  s.  9. 

11.  Minister  May  Refuse  to  Register  a  Trade  Mark  in 
Certain  Cases. — The  Minister  may  refuse  to  register  any  trade 
mark:  — 

(a.)  If  he  is  not  satisfied  that  the  applicant  is  undoubtedly  en- 
titled to  the  exclusive  use  of  such  trade  mark; 

(&.)  If  the  trade  mark  proposed  for  registration  is  Identical 
with  or  resembles  a  trade  mark  already  registered; 

(c.)  If  it  appears  that  the  trade  mark  is  calculated  to  deceive 
or  mislead  the  public; 

(d.)  If  the  trade  mark  contains  any  immorality  or  scandalous 
figure; 

(e.)  If  the  so-called  trade  mark  does  not  contain  the  essentials 
necessary  to  constitute  a  trade  mark,  properly  speaking.  54-55  V., 
c.  35  s.  1. 

12.  Reference  to  the  Exchequer  Court. — The  Minister  may 
in  any  case  in  the  last  preceding  section  mentioned,  if  he  thinks  fit, 
refer  the  matter  to  the  Exchequer  Court  of  Canada,  and  in  that  event 
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such  court  shall  have  jurisdiction  to  hear  and  determine  the  mat- 
ter, and  to  make  an  order  determining  whether  and  subject  to 
what  conditions,  if  any,  registration  is  to  be  permitted.  54-55  V., 
c.  35,  s.  1. 

13.  How  Registration  may  be  Effected. — Subject  to  the 
foregoing  provisions,  the  proprietor  of  a  trade  mark  may,  on  for- 
warding to  the  Minister  a  drawing  and  description  in  duplicate  of 
such  trade  mark,  and  a  declaration  that  the  same  was  not  in  use  to 
his  knowledge  by  any  other  person  than  himself  at  the  time  of  his 
adoption  thereof  together  with  the  fee  required  by  this  Act  in  that 
behalf,  and  on  otherwise  complying  with  the  provisions  of  this  Act 
in  relation  to  trade  marks  and  with  the  rules  and  regulations  made 
thereunder,  have  such  trade  mark  registered  for  his  own  exclusive 
use. 

2.  Exclusive  Right  to  Trade  Mark. — Thereafter  such  pro- 
prietor shall  have  the  exclusive  right  to1  us-e  the  trade  mark  to  des- 
ignate articles  manufactured  or  sold  by  him.  R.S.,  c.  63,  ss.  3,  5,  8 
and  13. 

14.  Certificate  of  Registration. — Upon  any  trade  mark  being 
registered  under  this  Act,  the  Minister  shall  return  to  the  proprie- 
tor registering  the  same  one  copy  of  the  drawing  and  description 
forwarded  to  him  with  a  certificate  signed  by  the  Minister  to  the 
effect  that  the  said  trade  mark  has  been  duly  registered  in  accord- 
ance with  the  provisions  of  this  Act;  and  the  day,  month  and  year 
of  the  entry  of  the  trade  mark  in  the  register  shall  also  be  set  forth 
in  such  certificate.     R.S.,  c.  63,  s.  13. 

Assignment. 

15.  Trade  Marks  may  be  Assigned. — Every  trade  mark 
registered  in  the  office  of  the  Minister  shall  be  assignable  in  law; 

2.  Entry. — On  the  assignment  being  produced,  and  the  fee  by 
this  Act  prescribed  therefore  being  paid,  the  Minister  shall  cause 
the  name  of  the  assignee,  with  the  date  of  the  assignment  and  such 
other  details  as  he  sees  fit,  to  be  entered  in  the  margin  of  the  regis- 
ter of  trade  marks  on  the  folio  where  such  trade  mark  is  registered. 
R.  S.,  c.  63,  s.  16. 

Time  Limit. 

16.  Duration  of  General  Trade  Mark.— A  general  trade 
mark  once  registered  and  destined  to  be  the  sign  in  trade  of  the 
proprietor  thereof  shall  endure  without  limitation.  R.  S.,  c.  63,  s. 
14. 

17.  And  of  Specific  Trade  Mark — A  specific  trade  mark, 
when  registered,  shall  endure  for  the  term  of  twenty-five  years, 
but  may  be  renewed  before  the  expiration  of  the  said  term  by  the 
proprietor  thereof,  or  by  his  legal  representative  for  another  term 
of  twenty-five  years,  and  so  on  from  time  to  time;  but  every  sucb 
renewal  shall  be  registered  before  the  expiration  of  the  current 
term  of  twenty-five  years.     R.  S.,  c.  63,  s.  14. 

Cancellation. 

18.  Cancellation  of  Trade  Mark.— Any  person  who  has 
registered  a  trade  mark  may  petition  for  the  cancellation  of  the 
same,  and  the  Minister  may,  on  receiving  such  petition,  cause  the 
said  trade  mark  to  be  so  cancelled; 
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2.  Effect  of  Cancellation. — Such  trade  mark  shall,  after  such 
cancellation,  be  considered  as  if  it  had  never  been  registered  under 
the  name  of  the  said  person.    R.  S.,  c.  63,  s.  15. 

Right  of  Action. 

19.  Snit  by  Proprietor. — An  action  or  suit*  may  be  main- 
tained by  any  proprietor  of  a  trade  mark  against  any  person  who 
uses  the  registered  trade  mark  of  -such  proprietor  or  any  fraudulent 
imitation  thereof,  or  wiho  sells  any  article  bearing  such  trade  mark 
or  any  such  imitation  thereof,  or  contained  in  any  package  of  such 
proprietor  or  purporting  to  be  his  contrary  to  the  provisions  of  this 
Act.    R.  S.,  c.  63,  s.  18. 

20.  No   Snit  Unless  Trade  Mark  is  Registered No  person 

shall  institute  any  proceeding  to  prevent  the  infringement  of  any 
trade  mark,  unless  such  trade  mark  is  registered  in  pursuance  of 
this  Act.     R.  S.,  c.  63,  s.  19. 

Offences  and  Penalties. 

21.  Unlawful  Use  of  Trade  Mark. — Every  person,  other  than 
the  proprietor  of  any  trade  mark  who,  with  intent  to  deceive  and  to 
induce  any  person  to  believe  that  any  article  of  any  description 
whatsoever  was  manufactured,  produced,  compounded,  packed  or 
sold  by  the  proprietor  of  such  trade  mark, — 

(a.)  Marks  any  such  articlel  with  any  trade  mark  registered 
under  the  provisions  of  this  act,  or  with  any  part  of  such  trade  mark, 
whether  by  applying  such  trade  mark  or  any  part  thereof  to  the 
article  itself,  or  to  any  package  or  thing  containing  such  article,  or 
by  using  any  package  or  thing  so  marked  which  has  been  used  by 
the  proprietor  of  such  trade  mark;  or 

(b.)  Knowingly  sells  or  offers  for  sale  any  such  article  marked 
with  such  trade  mark,  or  with  any  part  thereof; 

Penalty. — Is  guilty  of  an  indictable  offence  and  liable,  for  each 
offence,  to  a  fine  not  exceeding  one  hundred  dollars,  and  not  less 
than  twenty  dollars, — 

2.  To  Whom  Payable. — Such  fine  shall  be  paid  to  the  proprie- 
tor of  such  trade  mark,  together  with  the  costs  incurred  in  enforc- 
ing and  recovering  the  same. 

3.  Suit  by  Proprietor  or' his  Agent. — Every  complaint  under 
this  section  shall  be  made  by  the  proprietor  of  such  trade  mark,  or 
by  some  one  acting  on  his  behalf,  and  thereunto  duly  authorized. 
R.  a,  c.  63,  s.  17. 

Warranty  Upon  Sale. 

22.  Warrantry  that  Trade  Mark  is  Genuine — Upon  the  sale 
or  in  the  contract  for  the  sale  of  any  goods  to  which  a  trade  mark, 
or  mark,  or  trade  description  has  been  applied,  the  vendor  shall,  un- 
less the  contrary  is  expressed  in  some  writing,  signed  by  or  on  be- 
half of  the  vendor,  and  delivered  at  the  time  of  the  sale  or  contract 
to  and  accepted  by  the  vendee,  be  deemed  to  warrant  that  the  mark 
is  a  genuine  trade  mark,  and  not  forged  or  falsely  applied,  or  that 
the  trade  description  is  not  a  false  trade  -description  within  the 
meaning  of  Part  VII  of  the  Criminal  Code.    51  V.,  c.  41,  s.  18. 
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PART  II. 
INDUSTRIAL   DESIGNS. 
Registration. 

23.  Register  of,  to  be  Kept. — The  Minister  shall  cause  to  be 
kept,  a  book  to  be  called  "The  Register  of  Industrial  Designs,"  for 
the  registration  therein  of  industrial  designs.    R.  S.,  c.  63,  s.  22. 

24.  Drawing  and  Description  to  be  Deposited. — The  pro- 
prietor applying  for  the  registration  of  any  design  shall  deposit  with 
the  Minister  a  drawing  and  description  in  duplicate  of  the  same,  to- 
gether with  a  declaration  that  the  same  was  not  in  use,  to  his 
knowledge,  by  any  other  person  than  himself  at  the  time  of  his 
adoption  thereof.     R.  S.,  c.  63,  s.  22. 

25.  Examination  Prior  to  Registration. — On  receipt  of  the 
fee  prescribed  by  this  Act  in  that  behalf,  the  Minister  shall  cause 
any  design  for  which  the  proprietor  has  made  application  for  regis- 
try to  be  examined  to  ascertain  whether  it  resembles  any  other 
design  already  registered.     R.  S.,  c.  63,  -s.  22. 

26.  Registration  of  Design. — Proviso. — The  Minister  shall 
register  the  design,  if  he  finds  that  it  is  not  identical  with,  or  does 
not  so  closely  resemble  any  other  design  already  registered  as  to 
be  confounded  therewith,  and  he  shall  return  to  the  proprietor 
thereof  one  copy  of  the  drawing  and  description,  with  the  certificate 
required  by  this  Part;  Provided  that  he  may  refuse,  subject  to  ap- 
peal to  the  Governor  in  Council,  to  register  such  designs  as  do  not 
appear  to  him  to  be  within  the  provisions  of  this  Part  or  any  design 
which  is  contrary  to  public  morality  or  order.  R.  S.,  c.  63,  ss.  22 
and  27. 

27.  Certificate  of  Minister.— On  the  copy  of  the  drawing 
and  description  returned  to  the  person  registering,  a  certificate  shall 
be  given,  -signed  by  the  Minister  or  the  Deputy  of  the  Minister  of 
Agriculture,  to  the  effect  that  such  design  has  been  duly  registered 
in  accordance  with  the  provisions  of  this  Act. 

2.  Particulars  thereof. — Such  certificate  shall  -show  the  date 
of  registration  including  the  day,  month  and  year  of  the  entrv  there- 
of in  the  proper  register,  the  name  and  address  of  the  registered 
proprietor,  the  number  of  such  design  and  the  number  or  letter  em- 
ployed to  denote  or  correspond  to  the  registration. 

3.  Certificate  to  be  Evidence  of  Contents. — The  said  cer- 
tificate, in  the  absence  of  proof  to  the  contrary,  shall  be  sufficient 
evidence  of  the  design,  of  the  originality  of  the  design,  of  the  name 
of  the  proprietor,  of  the  person  named  as  proprietor  being  proprietor, 
of  the  commencement  and  term  of  registry,  and  of  compliance  with 
the  provisions  of  this  Act.    R.  R.,  c.  63,  ss.  22  and  28. 

28.  "Who  May  Register. — If  the  author  of  any  design  shall, 
for  a  good  and  valuable  consideration,  have  executed  the  -same  for 
some  other  person,  such  other  person  shall  alone  be  entitled  to  regis- 
ter it.    R.  S.,  c.  63,s.  25. 

Exclusive  Right. 

29.  Registration  Gives.— An  exclusive  right  for  an  industrial 
design  may  be  acquired  by  registration  of  the  same  under  this  Part. 
R.  S.,  c.  63,  s.  29. 
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30.  Duration  of  Right. — Renewal Proviso Such  exclu- 
sive right  shall  be  valid  for  the  term  of  five  years;  but  may  be  re- 
newed at  or  before  the  expiration  of  the  -said  term  of  five  years,  for 
a  further  period  of  five  years  or  less  on  payment  of  the  fee  in  this 
Act  prescribed  for  extension  of  time.  Provided  that  the  whole  dura- 
tion of  the  exclusive  right  shall  not  exceed  ten  years  in  all.  R.  S.,  c. 
63,  s.  29. 

31.  Using  Design  Without  Leave. — Unlawful. — During  the 
existence  of  such  exclusive  right,  whether  of  the  entire,  or  partial 
use  of  such  design,  no  person  shall  without  the  license  in  writing 
of  the  registered  proprietor,  or,  if  assigned,  of  his  assignee,  apply 
for  the  purposes  of  sale  such  design  or  a  fraudulent  imitation  there- 
of to  the  ornamenting  of  any  article  of  manufacture  or  other  article 
to  which  an  industrial  design  may  be  applied  or  attached,  or  publish, 
sell  or  expose  for  sale  or  use,  any  such  article  as  aforesaid  to  which 
such  design  or  fraudulent  imitation  thereof  has  been  applied.  R.  S., 
c.  63,  s.  31. 

Prorietorshtp. 

32.  Who  shall  he  Deemed  Proprietor. — The  author  of  any 
design  shall  be  considered  the  proprietor  thereof  unless  he  has  ex- 
ecuted the  design  for  another  person  for  a  good  or  valuable  consi- 
deration, in  which  case-  such  other  person  shall  be  considered  the 
proprietor; 

2.  Acquired  Right. — The  rig^t  of  such  other  person  to  the 
property  shall  only  be  co-extensive  with  the  right  which  he  has 
acquired.    R.  S.,  c.  63,  s.  25. 

Assignments. 

33.  Design  to  he  Assignable  —  Every  design  shall  be  as- 
signable in  law,  either  as  to  the  whole  interest  or  any  undivided 
part  thereof,  by  an  instrument  in  writing,  which  shall  be  recorded 
in  the  office  of  the  Minister,  on  payment  of  the  fees  prescribed  by 
this  Act  in  that  behalf; 

2.  Right  to  use  Design. — Every  proprietor  of  a  design  may 
grant  and  convey  an  exclusive  right,  to  make,  use  and  vend,  and  to 
grant  to  others  the  right  to  make,  use  and  vend  such  design,  within 
and  throughout  Canada,  or  any  part  thereof,  for  the  unexpired  term 
of  its  duration,  or  any  part  thereof, — 

3.  License. — Such  exclusive  grant  and  conveyance  shall  be 
called  a  license,  and  shall  be  recorded  in  like  manner  and  time  as 
assignments.     R.  S.,  c.  63,  s.  30. 

Protection  of  Design. 
i 

34.  Conditions  of  Registration. — In  order  that  any  design 
may  be  protected,  it  shall  be  registered  before  publication  and  after 
registration  the  name  of  the  proprietor  shall  appear  upon  the  article 
to  which  his  design  applies  by  being  marked,  if  the  manufacture  is 
a  woven  fabric,  on  one  end  thereof,  together  with  the  letters  "Rd."; 
and  if  the  manufacture  is  of  any  other  substance,  with  the  letters 
"Rd.,"  and  the  year  of  the  registration  at  the  edge  or  upon  any  con- 
venient part  thereof: 

2.  How  Mark  Shall  be  Applied. — The  mark  may  be  put 
upon  the  manufacture  by  making  it  on  the  material  itself,  or  by 
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attaching  thereto  a  label  with  the  proper  mark  thereon.    R.  S.,  c.  63, 
s.  24. 

Right  of  Action. 

35.  Suit  by  Proprietor. — If  any  person  applies  or  imitates  any 
design  fpr  the  purpose  of  sale,  being  aware  that  the  proprietor  of 
such  design  has  not  given  his  consent  to  such  application,  an  action 
may  be  maintained  by  the  proprietor  of  such  design  against  such 
person  for  the  damages,  such  proprietor  has  sustained  by  reason  of 
such  application  or  imitation.    R.  S.,  c.  63,  s.  35. 

Offences  and  Penalties. 

36.  Violation  of  this  Part. — Every  person  who  in  violation 
of  the  provisions  of  this  Part,  during  the  existence  of  the  exclusive 
right  acquired  for  any  industrial  design  by  the  registration  of  the 
same  under  this  Part,  whether  of  the  entire  or  partial  use  of  such 
design,  without  the  license  in  writing  of  the  registered  proprietor,  or, 
if  assigned,  of  his  assignee, — 

(a.)  Bv  Applying  Design. — For  the  purposes  of  sale,  applies 
or  attaches  such  design  or  a  fraudulent  imitation  thereof  to  the  or- 
namenting of  any  article  of  manufacture  or  other  article  to  which 
an  industrial  design  may  be  applied  or  attached;  or 

(b.)  By  Selling  Article  with  Design  Improperlv  Applied. — 
Publishes,  sells,  or  exposes  for  sale  or  for  use  any  article  of 
manufacture  or  other  article  to  which  an  industrial  design  may  be 
applied  or  attached  and  to  which  such  design  or  fraudulent  imita- 
tion thereof  has  been  applied  or  attached; 

Penaltv. — Shall  forfeit  a  sum  not  exceeding  one  hundred  and 
twenty  dollars,  and  not  less  than  twenty  dollars,  to  the  proprietor  of 
the  design  so  applied. 

2.  Recoverv. — such  sum  shall  be  recoverable,  with  costs,  on 
summary  conviction  under  Part  XV  of  the  Criminal  Code  by  the 
registered  proprietor  or  assignee.    R.  S.,  c.  63,  s.  31. 

37.  Falsely  Representing  an  Article  as  Having  a  Regis- 
tered Design. — Every  person  who; 

(a.)  Places  the  word  "registered"  or  the  letters  "Rd.,"  upon  any 
article  for  which  no  design  has  been  registered  under  this  Part,  or 
upon  any  article  for  the  design  of  which  the  exclusive  right  has  ex- 
pired; or 

(b.)  Advertises  for  sale  as  a  registered  article,  any  article  for 
which  no  design  has  been  registered,  or  for  the  design  of  which 
the  exclusive  right  has  expired;  or 

(c.)  Unlawfully  sells,  publishes  or  exposes  for  sale  any  article 
for  which  no  design  has  been  registered,  or  for  the  design  of  which 
the  exclusive  right  has  expired  and  on  which  the  word  "registered," 
or  the  letters  "Rd."  have  been  placed,  knowing  the  said  article  to 
have  been  fraudulently  marked,  or  the  exclusive  right  to  such  design 
to  have  expired; 

Penaltv. — Shall  be  liable  to  a  penalty  not  exceeding  thirty  dol« 
lars,  and  not  less  than  four  dollars; 

2.  Recovery. — Such  penalty  shall  be  recoverable  on  summary 
conviction  under  Part  XV  of  the  Criminal  Code  with  costs,  by  any 
person  who  sues  for  the  same; 

3.  Application.— A  moiety  of  such  penalty  shall  belong  to  the 

18 
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prosecutor,  and  the  other  moiety  to  His  Majesty,  for  the  public  uses 
of  Canada.    R.  S.,  c.  63,  s.  32. 

,    .  Limitation  of  Actions. 

38.  Time.— All  suits  under  this  Part,  and  all  proceedings  there- 
under for  offences,  shall  be  brought  within  twelve  months  from  the 
cause  of  action  or  commission  of  the  offence,  and  not  afterwards 
R.  S.,  c.  63,  s.  36. 


PART  III. 

GENERAL. 

Rules,  Regulations  and  Forms. 

39.     Minister    may    Make    Rules    and    Adopt    Forms. — The 

Minister  may,  from  time  to  time,  subject  to  the  approval  of  the 
Governor  in  Council,  make  rules  and  regulations  and  adopt  forms 
for  the  purposes  of  this  Act  respecting  trade  marks  and  industrial 
designs,  and  such  rules,  regulations  and  forms  circulated  in  print 
for  the  use  of  the  public,  shall  be  deemed  to  be  correct  for  the 
purposes  of  this  Act; 

2.  Document  Deemed  Valid. — All  documents  executed  accord- 
ing to  the  said  rules,  regulations  and  forms  and  accepted  by  the 
Minister,  shall  be  deemed  to  be  valid  so  far  as  relates  to  official  pro- 
ceedings under  this  Act.    R.  S.,  c.  63,  ss.  6  and  23. 

Clerical  Errors. 

40.  Correction. — Clerical  errors  which  occur  in  the  drawing 
up  or  copying  of  any  instrument,  under  this  Act,  respecting  trade 
marks  or  industrial  designs,  shall  not  be  construed  as  invalidating 
the  same,  and  when  discovered  may  be  corrected  under  the  authority 
of  the  Minister.    R.  S.,  c.  63,  ss.  21  and  38. 

Inspection. 

41.  Inspection  of  Registers. — Any  person  may  be  allowed  to 
inspect  the  register  of  trade  marks  or  the  register  of  industrial 
designs; 

2.  Copies. — The  Minister  may  cause  copies  of  representations 
of  trade  marks  or  copies  of  representations  of  Industrial  designs  to 
be  delivered  on  the  applicant  for  the  same  paying  the  fee  or  fees 
prescribed  by  this  Act  on  that  behalf.     R.S.,  c.  63,  ss.  20  and  37. 

Procedure   as   to   Rectification  and   Alteration. 

42.  Exchequer  Court  may  Rectify  Entries. — The  Exchequer 
Court  of  Canada  may,  on  the  information  of  the  Attorney  General, 
or  at  the  suit  of  any  person  aggrieved  by  any  omission,  without  suf- 
ficient cause,  to  make  any  entry  in  the  register  of  trade  marks  or  in 
the  register  of  industrial  designs  or  by  any  entry  made  without  suf- 
ficient cause  in  any  such  register,  make  such  order  for  making,  ex- 
punging or  varying  any  entry  in  any  such  register,  as  the  court 
thinks  fit,  or  the  court  may  refuse  the  application. 
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2.  Costs. — In  either  case,  the  Court  may  make  such  order  with 
respect  to  the  costs  of  the  proceedings  as  the  Court  thinks  fit. 

3.  Questions  to  be  Decided. — The  court  may,  in  any  proceed- 
ings, under  this  section,  decide  any  question  that  may  be  necessary 
or  expedient  to  decide  for  the  rectification  of  any  such  register.  54-55, 
V.,  c.  35,  s.  1. 

43.  Trade  Mark  or  Design  may  be  Corrected  by  the  Court. 
— The  registered  proprietor  of  any  registered  trade  mark  or  indus- 
trial design  may  apply  to  the  Exchequer  Court  of  Canada  for  leave 
to  add  to  or  alter  any  such  trade  mark  or  industrial  design  in  any 
particular,  not  being  an  essential  particular,  and  the  court  may  re- 
fuse to  grant  leave  on  such  terms  as  it  may  think  fit; 

2.  Notice  to  Minister. — Notice  of  any  intended  application 
to  the  court  under  this  section  for  leave  to  add  to  or  alter  any 
such  trade  mark  or  industrial  design  shall  be  given  to  the  Minister, 
and  he  shall  be  entitled  to  be  heard  on  the  application.  54-55,  V., 
c.  35,  s.  1. 

44.  Consequent  Rectification  of  Register. — A  certified  copy 
of  any  order  of  the  court  for  the  making,  expunging  or  varying  of 
any  entry  in  the  register  oif  trade  marks  or  in  the  register  of  in- 
dustrial designs  or  for  adding  to  or  altering  any  registered  trade 
mark  or  registered  industrial  design  shall  be  transmitted  to  the 
Minister  by  the  registrar  of  the  court,  and  such  register  shall 
thereupon  be  rectified  or  altered  in  conformity  with  such  order, 
or  the  purport  or  the  order  otherwise  duly  entered  therein,  as  the 
case  may  be.    R.  S.,  c.  63,  s.  34;  54-55  V.,  c.  35,  s.  1. 


Evidence. 

45.  No  Proof  of  Signature  of  Certificate  Required — Every 
certificate  under  this  Act,  that  any  trade  mark  or  industrial  design 
has  been  duly  registered  in  accordance  with  the  provisions  of  this 
Act,  which  purports  to  be  signed  by  the  Minister  or  the  Deputy 
Minister  of  Agriculture  shall,  without  proof  of  the  signature,  be  re- 
ceived in  all  courts  in  Canada  as  prima  facie  evidence  of  the  facts 
therein  alleged.    R.  S.,  c.  63,  ss.  13,  22  and  28. 

Fees. 

46.  Table  of  Fees. — The  following  ^hall  oe  the  fees  in  respect 
to  registration  under  this  Act  which  shall  be  paid  to  the  Minister  in 
advance,  that  is  to  say:  — 

On  every  application  to  register  a  general  trade  mark, 

including  certificate $30  00 

On  every  application  to  register  a  specific  trade  mark, 

including  certificate 25  00 

On  every  application  for  the  renewal  of  the  registration 

of  a  specific  trade  mark,  including  certificate 20  00 

On    -every    application    to    register    a  -design    including 

certificate 5  00 

On  every  application  as  to  a  de  ign  for  an  extension  of 
time,  for  each  year  of  such  extension,  including  cer- 
tificate          2  00 

For  a  copy  of  every  certificate  of  registration,  separate 

from   the  return  of  the  duplicate 1  00 
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For  the  recording  of  an  assignment 2  00 

For  copies  of  documents,  not  above  mentioned,  for  every 

hundred  words  or  for  every  fraction  thereof 0  50 

For  each  copy  of  any  drawing  or  emblematic  trade  mark, 

and  for  each  copy  of  any  drawn  copy  of  an  industrial 
,  design — the  reasonable    expense    of    preparing    the 

same.    R.S.,  c.  63,  ss.  10  and  26. 

47.  Payable  to  Minister  of  Finance. — All  fees  received  by 
the  Minister  under  this  Act  shall  be  paid  over  by  him  to  the  Min- 
ister of  Finance.    R.  S.,  c.  63,  ss.  10  and  26. 

48.  Retnrn  of  Fee,  if  Application  is  Refused. — In  case  any 
trade  mark  or  industrial  design  in  respect  of  which  application  for 
registry  is  made  under  this  Act  shall  not  be  registered,  all  fees  paid 
the  Minister  for  registration  shall  be  returned  to  the  applicant  or 
his  agent,  less  in  the  case  of  trade  marks,  the  sum  of  five  dollars, 
and  in  case  of  industrial  designs,  the  sum  of  two  dollars  which  shall 
be  retained  as  compensation  for  office  expenses.  R.  S.,  c.  63,  ss.  10 
and  26.  *'    ~  '  *n 


THE  TIMBER  MARKING    ACT 

REVISED  STATUTES  OF  CANADA  1906 

CHAPTER  72. 

AN  ACT  RESPECTING  THE  MARKING  OF  TIMBER. 
Short  Title. 

1.  Short  Title. — This  Act  may  be  cited  as  the  Timber  Marking 
Act. 

Marks  and  Registration. 

Persons  Engaged  in  Lumbering  to  Select,  Register 
and  Use  Proper  Marks. — Every  person  engaged  in  the  uusinesa 
of  lumbering  or  getting  out  timber,  and  floating  or  rafting  the 
same  on  the  inland  waters  of  Canada,  within  the  Provinces  ol 
Ontario  and  Quebec,  shall,  within  one  month  after  he  engages 
therein,  select  a  mark  or  marks,  and  cause  such  mark  or  marks  to 
be  registered  in  the  manner  hereinafter  provided.    R.  S.,  e.  64,  s.  1. 

3.  Minister  of  Agriculture  to  Register  Marks,  and  Deliver 
Certificates. — The  Minister  of  Agriculture  shall  keep  at  the 
Department  of  Agriculture  a  book  to  be  called  the  "Timber  Mark 
Register,"  in  which  any  person  engaged  in  the  business  of  lumbering 
or  getting  out  timber  as  aforesaid,  may  have  his  timber  mark  regis- 
tered upon  depositing  with  the  Minister  a  drawing  or  impression  and 
description  in  duplicate  of  such  timber  mark,  together  with  a  de- 
claration that  the  same  is  not  and  was  not  in  use,  to  his  knowledge, 
by  any  person  other  than  himself  at  the  time  of  his  adoption  thereof; 

2.  On  Certain  Conditions  Certificates  shall  be  Evidence. — 
The  Minister,  on  receipt  of  the  fee  hereinafter  provided,  shall  cause 
the  said  timber  mark  to  be  examined,  to  ascertain  whether  it  re- 
sembles any  other  mark  already  registered;  and  if  he  finds  that  such 
mark  is  not  identical  with,  or  does  not  so  closely  resemble  any  other 
timber  mark  already  registered  as  to  be  confounded  therewith,  he 
shall  register  the  same,  and  shall  return  to  the  proprietor  thereof 
one  copy  of  the  drawing  and  description,  with  a  certificate  signed  by 
the  Minister  or  the  deputy  Minister  of  Agriculture,  to  the  effect  that 
the  said  mark  has  been  duly  registered  in  accordance  with  the  pro- 
visions of  this  Act;  and  such  certificate  shall  further  -set  forth  the 
day,  month  and  year  of  the  entry  thereof,  in  the  proper  register; 
and  every  such  certificate  shall  be  received  in  all  courts  in  Canada 
as  evidence  of  the  facts  therein  alleged,  without  proof  of  the  signa- 
ture.    R.  S.,  c.  64,  s.  2. 

4.  Exclusive  Rigkt  to  Use  Registered  Mark.— The  person 
who  registers  such  timDer  mark  shall  thereafter  have  the  exclusive 
right  to  use  the  same,  to  designate  the  timber  got  out  by  him 
and  floated  or  rafted  as  aforesaid;  and  he  shall  put  the  same  in  a 
conspicuous  place  on  each  log  or  piece  of  timber  so  floated  or  raft- 
ed.   R.  S.,  c.  64,  ss.  1  and  3. 

5.  Marks  May  Be  Cancelled. — Any  person  who  has  regis- 
tered a  timber  marK  may  petition  for  the  cancellation  of  the  same, 
and  the  Minister  may,  on  receiving  such  petition,  cause  the  said 
mark  to  be  cancelled;  and  the  same  shall,  after  such  cancellation, 
be  considered  as  if  it  had  never  been  registered  under  the  name  of 
the  said  person.    R.  S.,  c.  645  s.  4. 
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6.  Registered  Marks  Assignable  and  How.— Every  timber 
mark  registered  at  the  Department  of  Agriculture  shall  he  assign- 
able in  law;  and  on  the  production  of  the  assignment  and  the  pay- 
ment of  the  fee  hereinafter  mentioned,  the  Minister  shall  cause 
the  name  of  the  assignee,  with  the  date  of  the  assignment  and  such 
other  details  as  he  sees  fit,  to  be  entered  on  the  margin  of  the 
register  of  timber,  marks  on  the  folio  where  such  mark  is  regis- 
tered.   R.  S.,  c.  64.  s.  5. 

7.  Different  Marks  to  be  Used. — If  any  person  makes  ap- 
plication to  register,  as  his  own.  any  timber  mark  which  is  al- 
ready registered,  the  Minister  shall  give  notice  of  the  fact  to  such 
person,  who  may  then  select  some  other  mark  and  forward  the 
same  for  registration.    R.  S.,  c.  64,  s.  6. 

8.  Prohibition  Against  Using  Anotber  Person's  Mark. — No 
person,  other  than  the  person  who  has  registered  the  same,  shall 
mark  any  timber  of  any  description  with  any  mark  registered  under 
the  provisions  of  this  Act,  or  with  any  part  of  such  mark.  R.  S., 
c.  64,  s.  7. 

Fees. 

9.  Table  of  Fees. — The  following  fees  shall  be  payable,  that 
Is  to  say:  — 

On  every  application  to  register  a  timber  mark,  includ- 
ing certificate $2  00 

For  each  certificate  of  registration  not  already  provided 

for 0  50 

For  each  copy  of  any  drawing, — the  reasonable  expenses 
of  preparing  the  same. 

For  recording  any  assignment 1  00 

2.  Such  fees  shall  be  paid  over  bv  the  Minister  of  Agriculture 
to  the  Minister  of  Finance  and  shall  form  part  of  the  Consolidated 
Revenue  Fund  of  Canada.  R.  S.,  c.  64,  s.  8. 

10.  Minister  May  Make  Rules  and  Adopt  Forms — The 
Minister  may.  from  time  to  time,  subject  to  the  approval  of  the 
Governor  in  Council,  make  rules  and  regulations  and  adopt  forms 
for  the  purposes  of  this  Act.    R.  S.,  c.  64,  s.  9. 

Offences  and  Penalties. 

11.  Failing  to  Select,  Register  and  Use  Proper  Marks  by 
Lumberman,  etc.,  Penalty. — Every  person  engaged  in  the  business 
of  lumbering  or  getting  out  timber,  and  floating  or  rafting  the  same 
on  the  inland  waters  of  Canada,  within  the  provinces  of  Ontario  and 
Quebec,  who  fails  within  one  month  after  he  engages  therein,  to 
select  a  mark  or  marks,  and  cause  such  mark  or  marks  to  be  regis- 
tered in  the  manner  hereinbefore  provided,  or  to  put  the  same  in  a 
conspicuous  place  on  each  log  or  piece  of  timber  so  floated  or  rafted, 
shall  incur  a  penalty  of  fifty  dollars.    R.  S.,  c.  64,  s.  1. 

12.  Marking  Timber  with  a  Mark  Registered  by  Anotber. 
— Penalty. — Every  person,  other  than  the  person  who  has  registered 
the  same,  who  marks  any  timber  of  any  description  with  any  mark 
registered  under  the  provisions  of  this  Act,  or  with  any  part  of  such 
mark,  shall,  on  summary  conviction  before  two  justices  of  the  peace, 
be  liable  for  each  offence,  to  a  penalty  not  exceeding  one  hundred 
dollars  and  not  less  than  twenty  dollars, — which  amount  shall  be 
paid  to  the  proprietor  of  such  mark,  together  with  the  costs  incur- 
red in  enforcing  and  recovering  the  same: 

2.  Who  May  Complain. — Every  complaint  of  violation  of  this 
section  shall  be  made  by  the  proprietor  of  such  timber  mark,  or  by 
some  ne  acting  on  his  behalf,  and  thereunto  duly  authorized.  R.  S., 
c.  64,  s.  7. 


RULES  AND  FORMS 


OF    THE 


DEPARTMENT  OF  AGRICULTURE 


UNDER 


THE  TRADE  MARK  AND  DESIGN  ACT 

AND    the; 

TIMBER  MARKING  ACT 

Approved  by  the  Governor  in  Council,  on  the  25th  day  of  October,  1907 

RULES. 

I. 

There  is  no  necessity  for  any  personal  appearance  at  the  Depart- 
ment of   Agriculture,   unless   specially   called   tor  by   order  of   the 

Minister    or    the    Deputy,   every   transaction   being,  carried   on    by 
writing. 

II. 

In  every  case  the  applicant  or  depositor  of  any  oaper  is  re- 
sponsible for  the  merits  of  his  allegations  and  of  the  validity  ol 
the   instruments  furnished  by  him  or  his  agent. 

III. 

The  correspondence  is  carried  on  with  the  applicant,  or  his 
agent,  but  with  one  person  only  and  will  be  conveyed  to  the  Cana- 
dian mail  free  of  charge. 

IV. 

All  papers  are  to  be  clearly  and  neatly  written  on  foolscap 
paper,  and  every  word  of  them  is  to  be  distinctly  legible. 

Drawing  ars  not  to  exceed  thirteen  inches  in  length  and  eight 
inches  in  width. 

V. 

An  application  for  registration  shall  be  signed  by  the  applicant 
or  by  an  agent  duly  authorized. 

A  partner  may  sign  for  a  firm.  A  director  or  secretary  or  other 
principal  officer  of  a  company  may  sign  for  the  company. 
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VI. 

All  communications  to  be  addressed  in  the  following  words: — 
To  the  Minister  of  Agriculture,  (Trade  Mark  and  Copyright  Brancn), 
Ottawa. 

VII. 

As  regards  proceedings  not  specially  provided  for  in  the  follow- 
ing forms,  any  form  being  conformable  to  the  letter  and  spirit  of 
the  law  will  be  accepted,  and  if  not  so  conformable  wiii  be  returned 
for  correction. 

VIII. 

A  copy  of  the  Act  and  the  Rules  with  a  particular  section 
marked,  sent  to  any  person  making  an  enquiry,  is  intended  as  a 
respectful  answer  by  the  omce. 

IX. 

Information  as  to  subsisting  registrations  will  not  be  furnished 
by  the  office,  the  registers  and  indexes  being  open  for  inspection  free 
of  charge. 


FORMS 

Form  I.  I 

Dominion  of  Canada. 

The  Trade  Mark  and  Design  Act. 

i 

Application  for  registration  of  a  General  Trade  Mark.     (To  ba 
made  in  duplicate.) 

I,  (or  we)  of  the 

of  in  the  of 

hereby  request  you  to  register  in  the  name  of 

a  General  Trade  Mark,  which  I  (or  we)  verily  believe  is  mine 
(or  ours),  on  account  of  having  been  the  first  to  make  use  of  the 
same  (or  on  account  of  having  acquired  it  from  who* 

I  [or  we]  verily  believe,  was  [or  were]  the  first  to  make  use  of  the 
same).  I  [or  we]  hereby  declare  that  the  said  General  Trade  Mark 
was  not  in  use  to  my  [or  our]  knowledge  by  any  other  person  than 
myself  [or  ourselves]  at  the  time  of  my  [or  our]  adoption  thereof. 
The  said  General  Trade  Mark  consists  of  (verbal  description  of  the 
Trade  Mark). 

A  drawing  of  the  said  General  Trade  Mark  is  hereunto  annexed. 

Signed  at  this  day  of 

19    ,  in  the  presence  of  the  two  undersigned  witnesses. 

Witnesses: 

To  the  Minister  of  Agriculture, 
Ottawa. 
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Form  II. 

Dominion  of  Canada. 
The  Trade  Mark  and  Design  Act. 

Application  for  registration  of  a  Specific  Trade  Mark.  (To  be 
made  in  duplicate.) 

I,   [or  we]  of  the 

of  in  the  of 

hereby  request  you  to  register  in  the  name  of  a 

Specific  Trade  Mark  to  be  used  in  connection  with  the  sale  of 

which  I  [or  we]  verily  believe  is  mine  lor  ours]  on 
account  of  having  been  the  first  to  make  use  of  the  same  (or,  on 
account  of    having    acquired  it    from  who,    I   [or  we] 

verily  believe,  was  [or  were]  the  first  to  make  use  of  the  same). 

I  [_or  we]  hereby  declare  that  the  said  Specific  Trade  Mark 
was  not  in  use  to  my  [or  onr]  knowledge  by  any 
other  person  than  myself  [or  ourselves]  at  the  time  of  my  [or  our] 
adoption  thereof.  The  said  Specific  Trade  Mark  consists  of  (verbal 
description  of  the  Trade  Mark). 

A  drawing  of  the  said '  Specific  Trade  Mark  is  hereunto  annexed. 

Signed  at  this  day  of 

19    ,  in  the  presence  of  the  two  undersigned  witnesses. 

Witnesses: 

To  the  Minister  of  Agriculture, 
Ottawa. 


Form  III. 

Dominion ^of  Canada. 

The  Trade  Mark  and  Design  Act. 

Application  for  regitration  of    an  Industrial    Design.     (To    be 
made  in  duplicate.) 

I,  [or  we]  of  of 

in  the  province  of  Dominion  of  Canada,  hereby  request 

you  to   register   in  the   name  of  an 

Industrial  Design  of  a  of  which  I  [or  we]  am  [or  are] 

the  proprietor    (s) 

I  [or  we]  declare  that  the  said  Industrial  Design  was  not  in  use  to 
my  [or  our]  knowledge  by  any  other  person  than  myself  [or  our- 
selves] at  the  time  of  my  [or  our]  adoption  thereof.  The  said 
Industrial  Design  consists  of  (Verbal  description  of  the  Industrial 
Design). 

A  drawing  of  the  said  Industrial  Design  is  hereunto  annexed. 

Signed  at  this  day  of 

19    ,  in  the  presence  of  the  two  undersigned  witnesses. 

Witnesses: 

The  Minister  of  Agriculture, 
Ottawa. 
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Form  IV. 

Dominion  of  Canada. 

The  Timber  Marking  Act. 

Application  for  registration  of  a  Timber  Mark.     (To  be  made 
in  duplicate.) 

I.   [or  we]  of  the  of 

in  the  of  hereby  request  you  to 

register  in  the   name  of  a  Timber  Mark 

which  I  [or  we]   hereby  declare  is  not  and  was  not  in  use    to  my 
[or  our]  knowledge  by  any  person  other  than  myself  [or  ourselves] 
at  the  time  of   my    [or  our]    adoption   thereof.    The   said    Timber 
Mark  consists  of 
(Verbal  description  of  the  Timber  Mark). 

A  drawing  of  the  said  Timber  Mark  is  hereunto  annexed. 

Signed  at  this  day  of 

19    ,  in  the  presence  of  the  two  undersigned  witnesses. 

Witnesses: 


The  Minister  of  Agriculture, 
Ottawa. 


THE  INTEREST  ACT 

Revised  Statutes  of  Canada.  1906. 

CHAPTER  120. 

An  Act  Respecting  Interest. 

Short  Title. 

1.  Short  Title. — This  Act   may   be    cited   as  The  Interest  Act, 

Rate  of  Interest. 

2.  No   restriction   as   to    except   as   provided   by   statute. — 

Except  as  otherwise  provided  by  this  or  by  any  other  Act  of  the 
Parliament  of  Canada,  any  person  may  stipulate  for,  allow  and  ex- 
act, on  any  contract  or  agreement  whatsoever,  any  rate  of  interest 
or  discount  which  is  agreed  upon.     R.  S.,  c.  127,  s.  1. 

3.  Five  per  centum  to  be  the  rate  if  no  other  provision. — 
Except  as  to  liabilities  existing  immediately  before  the  seventh  day 
of  July,  one  thousand  nine  hundred,  whenever  any  interest  is  pay- 
able by  the  agreement  of  parties  or  by  law,  and  no  rate  is  fixed  by 
such  agreement  or  by  law,  the  rate  of  interest  shall  be  five  per 
centum  per  annum.     R.  S.,  c.  127,  s.  1;  63-64  V.,  c.  29,  s.  1. 

4.  When  Rate  not  Per  Annum,  Contracted  for,  only  Five 
Per  Centum  Recoverable  unless  Equivalent  Rate  Per  Annum, 
Except  as  to  Mortgages  on  Real  Estate. — Whenever  any  interest 
is,  by  the  terms  of  any  written  or  printed  contract  stated  whether 
under  seal  or  not,  made  payable  at  a  rate  or  percentage  per  day, 
week,  month,  or  at  a  rate  or  percentage  for  any  period  less  than  a 
year,  no  interest  exceeding  the  rate  or  percentage  of  five  per  cent. 
per  annum  shall  be  chargeable,  payable  or  recoverable  on  any  part 
of  the  principal  money  unless  the  contract  contains  an  express 
statement  of  the  yearly  rate  or  percentage  of  interest  to  which  such 
other  rate  or  percentage  is  equivalent.  60-61  V.,  c.  8,  ss.  2  and  4; 
63-64  V  ic,  c.29,  s.  1. 

Recovery  of  Sums  Paid  Otherwise. — If  any  sum  is  paid 
on  account  of  any  interest  not  chargeable,  payable  or  recoverable 
under  the  last  preceding  section,  such  sum  may  be  recovered  back 
or  deducted  from  any  principal  or  interest  payable  under  such  con- 
tract. 

Interest  on  Moneys  Secured  by  Mortgage  on  Real  Estate. 

6.  No  Interest  Recoverable  in  Certain  Cases  unless  the 
Mortgage  States  Actual  Rate. — Whenever  any  principal  money 
or  interest  secured  by  mortgage  of  real  estate  is,  by  the  same,  made 
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payable  on  the  sinking  fund  plan,  or  on  any  plan  under  which  the 
payments  of  principal  money  and  interest  are  blended,  or  on  any 
plan  which  involves  an  allowance  of  interest  on  stipulated  repay- 
ments, no  interest  whatever  shall  be  chargeable,  payable  or  recov- 
erable, on  any  part  of  the  principal  money  advanced,  unless  the 
mortgage  contains  a  statement  showing  the  amount  of  such  prin- 
cipal money  and  the  rate  of  interest  chargeable  thereon,  calculated 
yearly  or  half-yearly,  not  in  advance.    R.  S.,  c.  127,  s.  3. 

7.  No  Rate  Recoverable  beyond  that  so  Stated. — Whenever 
the  rate  of  interest  shown  in  such  statement  is  leas  than  the  rate 
of  interest  which  would  be  chargeable  by  virtue  of  any  other  pro- 
vision, calculation  or  stipulation  in  the  mortgage,  no  greater  rate 
of  interest  shall  be  chargeable,  payable  or  recoverable,  on  the  prin- 
cipal money  advanced,  than  the  rate  shown  in  such  statement. 
K.  S.,  c.  127,  s.  4. 

8.  No  Fine,  etc.,  Allowed  on  Payments  in  Arrears — 
Proviso. — No  line  or  penalty  or  rate  of  interested  shall  be  sti- 
pulated for,  taken,  reserved  or  exacted  on  any  arrears  of  principal 
or  interest  secured  by  mortgage  of  real  estate,  wnich  has  the 
effect  .of  increasing  the  charge  on  any  such  arrears  beyond  the 
rate  of  interest  payable  on  principal  money  not  in  arrears;  Pro- 
vided that,  nothing  in  this  section  contained  shall  have  the  effect 
of  prohibiting  a  contract  for  the  payment  of  interest  on  arrears  of 
interest  or  principal  at  any  rate  not  greater  than  the  rate  payable 
on  principal  money  not  in  arrear.     R.  S3.,  c.  127,  s.  5. 

9.  Overcharge  may  be  Recovered  Back. — If  any  sum  is 
paid  on  account  or  any  interest,  tine  or  penalty  not  chargeable,  pay- 
able and  recoverable  under  the  three  sections  last  preceding,  such 
sums  may  be  recovered  Dack,  or  aeducted  from  any  other  interest, 
fine  or  penalty  chargeable,  payable  or  recoverable  on  the  principal. 
R.  S..  c.  127,  s.  6. 

10.  No  further  Interest  Payable  after  Five  Years  on  Cer- 
tain Conditions. — Whenever  any  principal  money  or  interest  se- 
cured by  mortgage  of  real  estate  is  not,  under  the  terms  of  the 
mortgage,  payable  till  a  time  more  than  five  years  after  the  date 
of  the  mortgage,  then,  if  at  any  time  after  the  expiration  of  such 
five  years,  any  person  liable  to  pay  or  entitled  to  redeem  the  mort- 
gage tenders  or  pays,  to  the  person  entitled  to  receive  the  money, 
the  amount  due  for  principal  money  and  interest  to  the  time  of 
payment,  as  calculated  under  the  four  sections  last  preceding,  to 
gether  with  three  months'  further  interest  in  lieu  of  notice,  no 
further  interest  shall  be  chargeable,  payable  or  recoverable  at  any 
time  thereafter  on  the  principal  money  or  interest  due  under  the 
mortgage;  Provided  that,  nothing  contained  in  this  section  shall 
apply  to  any  mortgage  upon  real  estate  given  by  a  joint  stock  com- 
pany or  other  corporation,  nor  to  any  debenture  issued  by  any  such 
company  or  corporation,  for  the  payment  of  which  security  has 
been  given  by  way  of  mortgage  on  real  estate.  R.  S.,  c.  127,  s.  7; 
53  V.,  c.  34,  s.  1. 

11.  Preceding  Sections  Apply  only  to  Mortgages  Since 
July   1,   1880 — The  provisions  of  the  five  sections  last  preceding 
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shall  apply  only  to  moneys  so  secured  by  mortgage  executed  after 

the  first  day  of  July,  in  the  year  one  thousand  eight  hundred  and 

eighty.     R.  S.,  c.   127,  s.  8. 

i 

British  Columbia,  Saskatchewan,  Alberta  and  the  Territories. 

12.  Application.  —  The  three  sections  next  following 
apply  to  the  Provinces  of  British  Columbia,  Saskatchewan  and 
Alberta  and  to  the  Northwest  Territories  and  the  Yukon  Territory 
only.     52  V.,  c.  31,  s.  1;  5,  7,  58  V.,  c.  22,  s.  1. 

13.  Interest  on  Judgment  Debts. — Every  judgment  debt  shall 
bear  interest  at  the  rate  of  five  per  cent,  per  annum  until  the  same 
is  satisfied.  63-64  Vic,  c.  29,  s.  1.  52  V.,  c.  31,  a  2.  57-58  V.,  c. 
22,  s.  2;  63-64  V.,  c.  29,  s.  1. 

14.  From  what  Time  Calculated.— Unless  it  is  otherwise 
ordered  by  the  court,  such  interest  shall  be  calculated  from  the 
time  of  the  rendering  of  the  verdict  or  of  giving  the  judgment,  as 
the  case  may  be,  notwithstanding  that  the  entry  of  judgment  upon 
the  verdict  or  upon  the  giving  of  the  judgment  has  been  suspended 
by  any  proceedings  either  in  the  same  court  or  in  appeal.  52  V., 
c.  31,  s.  3.     57-58  V.,  c.  22,  s.  3. 

15.  Judgment  Debt  Defined. — Any  sum  of  money  or  any 
costs,  charges  or  expenses  shall  be  made  payable  by  or  under  judg- 
ment, decree  rule  or  order  of  any  court  whatsoever  in  any  civil 
proceeding  shall  for  the  purposes  of  this  Act  be  deemed  a  judg- 
ment debt.     52  V.  c.  31,  s.  4;   57-58  V.,  c.  22,  s.  4. 


The  Money  Lenders  Act 

Revised  Statutes  of  Canada,  19o6, 

CHAPTER  122. 

An  Act  Respecting  Money  Lendebs. 

'I.  iShort  Title.— That  this  Act  may  be  cited  as  The  Money- 
Lenders  Act.     6  E.  VII.,  c.  32,  s.  1. 

2.  Definition — Money-lender — "Money-lender"  in  this  Act 
includes  6  E.  VII.,  c.  32,  s.  1.  Any  person  who  carries  on  the  business 
of  money-lending,  or  advertises,  or  announces  himself,  or 
holds  himself  out  in  any  way,  as  carrying  on  that  business,  and 
who  makes  a  practice  of  lending  money  at  a  higher  rate  than  ten 
per  cent,  per  annum,  but  does  not  comprise  registered  pawnbrokers 
as  such.    6  E.  VII.,  c.  32,  s.  2. 

3.  Not  Applicable  to  Yukon. — This  Act  shall  ncrt  apply  to 
the  Yukon  Territory.    6  E.  VII,  c.  32,  s.  11. 

4.  Limitation  as  to  Small  Loans. — This  Act  shall  not  ap- 
ply to  any  loan  or  transaction  in  which  the  whole  interest  or  dis- 
count charged  or  collected  in  connection  therewith  does  not  ex- 
ceed the  sum  of  fifty  cents.     6  E.  VII.,  c.  32,  s.  10. 

5.  Act  not  to  Increase  Existing  Rate  of  Interest. — 
Nothing  in  this  Act  shall  operate  to  increase  the  rate  of  interest 
that  may  be  recovered  in  any  case  where  by  law  the  rate  is  fixed 
at  less  than  twelve  per  centum  per  annum.    6  E.  VII,  c.  32,  s.  8. 

6.  Interest  on  Negotiable  Instruments,  Contracts,  etc., 
Limited  to  12  per  Cent,  per  Annum. — And  to  5  per  Cent,  after 
Judgment  Rendered. — Notwithstanding  the  provisions  of  the  In- 
terest Act,  no  money-lender  shall  stipulate  for  allow  or  exact  on 
any  negotiable  instrument,  contract  or  agreement,  concerning  a 
loan  of  money,  the  principal  of  which  is  under  five  hundred  dollars, 
a  rate  of  interest  or  discount  greater  than  twelve  per  centum  per 
annum;  and  the  said  rate  of  interest  shall  be  reduced  to  the  rate  of 
five  per  centum  per  annum  from  the  date  of  judgment  in  any  suit, 
action  or  other  proceeding  for  the  recovery  of  the  amount  due.  6 
E.  VII,  c.  32,  s.  3. 

7.  Powers  to  Court  for  Inquiry  into  Transaction  and 
Relief  of  Debtor. — Lender  to  Repay  Excess. — In  any  suit,  ac- 
tion or  other  proceeding  concerning  a  loan  of  money  by  a  money- 
lender the  principal  of  which  was  originally  under  five  hundred 
dollars,  wherein  it  is  alleged  that  the  amount  of  interest  paid  or 
claimed  exceeds  the  rate  of  twelve  per  centum  per  annum,  including 
the  charges  for  discount,  commission,  expenses,  inquiries,  fines, 
bonus,  renewals,  or  any  other  charges,  but  not  including  taxable 
conveyancing  charges,  the  court  may  re-open  the  transaction  and 
take  an  account  between  the  parties  and  may,  notwithstanding  any 
statement  or  settlement  of  account  or  any  contract  purporting  to 
clos»e  previous  dealings  and  create  a   new    obligation,    re-open  any 
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account  already  taken  between  the  parties,  and  relieve  the  person 
under  obligation  to  pay  from  payment  of  any  sum  in  excess  of  the 
said  rate  of  interest;  and  if  any  such  excess  has  been  paid,  or  al- 
lowed in  account,  by  the  debtor,  may  order  the  creditor  to  repay 
it,  and  may  set  aside,  either  wholly  or  in  part,  or  revise,  or  alter, 
any  security  given  in  respect  of  the  transaction.    6  E.  VII,  c.  32,  s.  4. 

8.  Exception  in  Case  of  Negotiable  Instrument. — The 
bona  fide  holder,  before  maturity,  of  a  negotiable  instrument  dis- 
counted by  a  preceding  holder  at  a  rate  of  interest  exceeding  that 
authorized  by  this  Act,  may  nevertheless  recover  the  amount  there- 
of, but  the  party  discharging  such  instrument  may  reclaim  from 
the  money-lender  any  amount  paid  thereon  for  interest  or  discount 
in  excess  of  the  amount  allowed  by  this  Act.    6  E.  VII,  c.  32,  s.  5. 

9.  Act  to  Apply  to  Existing  Contracts. — And  to  Exist- 
ing Judgments. — The  principal  of  any  sum  of  money,  originally 
under  five  hundred  dollars,  due  and  payable  before  the  thirteenth 
day  of  July,  one  thousand  nine  hundred  and  six,  in  virtue  of  any 
negotiable  instrument  given  to  a  money-lender  or  of  any  contract 
or  agreement  entered  into  with  such  money-lender  in  respect  of 
money  lent  by  him,  shall  not,  from  and  after  the  said  date,  bear  a 
rate  of  interest  greater  than  twelve  per  centum  per  annum;  and 
from  and  after  the  said  date  no  rate  of  interest  greater  than  five 
per  centum  per  annum  shall  be  recovered  upon  any  judgment,  rend- 
ered before  the  said  date,  upon  any  such  negotiable  instrument, 
contract,  or  agreement  for  the  payment  of  money  lent  by  a  money- 
lender, and  which  allows  a  greater  rate  than  five  per  centum  per 
annum.     6  E.  VII,  c.  32,  s.  6. 

10.  As  to  Instruments  and  Contracts  not  yet  Matured. — 
In  the  case  of  any  such  negotiable  instrument  made  before  the 
thirteenth  day  of  July,  one  thousand  nine  hundred  and  six,  and 
maturing  after  said  date,  and  in  the  case  of  any  such  contract  or 
agreement  made  before  the  said  date  and  to  be  performed  there 
after  the  said  date,  the  foregoing  provisions  of  this  Act  shall  ap- 
ply only  from  the  date  of  maturity  or  performance  as  the  case  may 
be.     6  E.  VII.  c.  32.  s.  7. 

11.  Penalty.— Every  money-lender  is  guilty  of  an  indictable 
offence  and  liable  to  imprisonment  for  a  term  not  exceeding  one 
year,  or  to  a  penalty  not  exceeding  one  thousand  dollars,  who  lends 
money  at  a  rate  of  interest  greater  than  that  authorized  by  this 
Act.     6  E.  VII.  c.  32,  s.  7. 


The  Lords  Day  Act 

Revised  Statutes  of  Canada,  1906 

CHAP.  153. 
An  Act  respecting  the  Lord's  Day. 

I J  IS  Majesty,  by  and  with  the  advice  and  consent  of  the  Senate 
■*■-*■     and   House  of  Commons  of  Canada,  enacts  as  follows:  — 

Short  Title. 

1.  Short  Title. — This  Act  may  be  cited  as  the  Lord's  Day  Act. 

2.  Definitions. — In  this  Act,  unless  the  context  otherwise  re- 
quires,— 

(a)  "Lord's  Day"  means  the  period  of  time  which  begins  at 
twelve  o'clock  on  Saturday  afternoon  and  ends  at  twelve  o'clock 
on  the  following  afternoon; 

(b.)  "Person"  has  the  meaning  which  it  has  in  the  Criminal 
Code. 

(c.)  "Vessel"  includes  any  kind  of  vessel  or  boat  used  for  con- 
veying passengers  or  freight  by  water; 

(d.)  "Railway"  includes  steam  railway,  electric  railway,  street 
railway  and  tramway; 

(e.)  "Performance"  includes  any  game,  match,  sport,  contest, 
exhibition  or  entertainment; 

(f).  "Employer"  includes  every  person  to  whose  orders  or 
directions  any  other  person  is  by  his  employment  bound  to  con- 
form; 

(g.)  "Provincial  Act"  means  the  charter  of  any  municipality 
or  any  public  Act  of  any  province  whether  passed  before  or  since 
Confederation.    6  E.  VII.,  c.  27,  9.  1. 

3.  Dominion  Railways.— Nothing  herein  shall  prevent  the 
operation  on  the  Lord's  Day  for  passenger  traffic  by  any  railway 
company  incorporated  by  or  subject  to  the  legislative  authority  of 
the  Parliament  of  Canada  of  its  railway  where  such  operation  is 
not  otherwise  prohibited. 

2.  Operation  of  provincial  railways. — Nothing  herein  shall 
prevent  the  operation  on  the  Lord's  Day  for  passenger  traffic  of 
any  railway  subject  to  the  legislative  authority  of  any  province 
unless  such  railway  is  prohibited  by  provincial  authority  from  so 
operating.     6  E.  VII.,  c.  27,  s.  13. 

Commencement. 

4.     Commencement     of     Act. — This     Act     shall     come     into 
force  on  the  first  day  of  March,  one  thousand  nine  hundred  and 
seven.    6  E.  VII.,  c.  27,  s.  16. 
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Prohibitions. 

No  Sales  to  be  Made  or  Business  or  Work  Done  on 
Lord's  Day. — It  shall  not  be  lawful  for  any  person  on  the  Lord's 
Day,  except  as  provided  herein  or  in  any  Provincial  Act  or  law 
now  or  hereafter  in  force,  to  sell  or  offer  for  sale  or  purchase  any 
goods,  chattels,  or  other  personal  property,  or  any  real  estate,  or 
to  carry  on  or  transact  any  business  of  his  ordinary  calling,  or  in 
connection  with  such  calling,  or  for  gain  to  do,  or  employ  any 
other  person  to  do,  on  that  day  any  work,  business,  or  labour.  6 
E.  VII,  c.  27,  s.  2. 

6.     Substitution   of   Another   Holiday   for   the   Lord's   Day. 

— Except  in  cases  of  emergency,  it  shall  not  be  lawful  for  any  per- 
son^ to  require  any  employee  engaged  in  any  work  of  receiving, 
transmitting  or  delivering  telegraph  or  telephone  messages  or  in 
the  work  of  any  industrial  process  or  in  connection  with  transpor- 
tation, to  do  on  the  Lord's  Day  the  usual  work  of  his  ordinary  call- 
ing, unless  such  employee  is  allowed  during  the  next  six  days  of 
such  week,  twenty-four  consecutive  hours  without  labour. 

2.  Restriction. — This  section  shall  not  apply  to  any  employee 
engaged  in  the  work  of  any  industrial  process  in  which  the  regular 
day's  labour  of  such  employee  is  not  of  more  than  eight  hours'  dura- 
tion.    6  E.  VII,  c  27,  s.  4. 

7.  Games  and  Performances  where  Admissson  Fee  is 
Charged. — It  shall  not  be  lawful  for  any  person,  on  the  Lord's  Day, 
except  as  provided  in  any  Provincial  Act  or  law  now  or  hereafter 
in  force,  to  engage  in  any  public  game  or  contest  for  gain,  or  for 
any  prize  or  reward,  or  to  be  present  thereat,  or  to  provide,  en- 
gage in,  or  be  present  at  any  performance  or  public  meeting,  else- 
where than  in  a  church,  at  which  any  fee  is  charged,  directly  or 
indirectly,  either  for  admission  to  such  performance  or  meeting,  or 
to  any  place  within  which  the  same  is  provided,  or  for  any  service 
or  privilege  thereat. 

2.  ChargeIs  for  Conveyance  to  Performance. — When  any 
performance  at  which  an  admission  fee  or  any  other  fee  is  so  charged 
is  provided  in  any  building  or  place  to  which  persons  are  conveyed 
for  hire  by  the  proprietors  or  managers  of  such  performance  or  by 
any  one  acting  as  their  agent  or  under  their  control,  the  charge  for 
such  conveyance  shall  be  deemed  an  indirect  payment  of  such  fee 
within  the  meaning  of  this  section.    6  E.  VII,  c.  27,  s.  5. 

8.    Excursions   by   Conveyances   where   Fee   is   Charged. — It 

shall  not  be  lawful  for  any  person  on  the  Lord's  Day,  except  as 
provided  by  any  Provincial  Act  or  law  now  or  hereafter  in  force,  to 
run,  conduct,  or  convey  by  any  mode  of  conveyance  any  excursion 
on  which  passengers  are  conveyed  for  hire,  and  having  for  ifis 
principal  or  only  object  the  carriage  on  that  day  of  such  passengers 
for  amusement  or  pleasure,  and  passengers  so  conveyed  shall  not 
be  deemed  to  be  travellers  within  the  meaning  of  this  Act.  6  E. 
VII,  c.  27,  s.  6. 

9.  Advertisements  of  Prohibited  Performances,  etc., 
wherever  Taking  Place. — It  shall  not  be  lawful  for  any  person  to 
advertise  in  any  manner  whatsoever  any  performance  or  other 
thing  prohibited  by  this  Act. 

2.  It  shall  not  be  lawful  for  any  person  to  advertise  in  Canada 
in  any  manner  whatsoever  any  performance  or  other  thing  which 
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if  given  or  done  in  Canada  would  be  a  violation  of  this  Act.     6  E. 
VII,  c.  27.  s.  7. 

10.  Shooting.— It  shall  not  be  lawful  for  any  person  on  the 
Lord's  Day  to  shoot  with  or  use  any  gun,  rifle  or  other  similar  en- 
gine, either  for  gain  or  in  such  a  manner  or  in  such  places  as  tp 
disturb  other  persons  in  attendance  at  public  worship  or  in  the  ob- 
servance of  that  day.    6  E.  VII,  c.  27,  s.  8. 

11.  Sale  of  Foreign  Newspapers  on  Sunday. — It  shall  not  be 
lawful  for  any  person  to  bring  into  Canada  for  sale  or  distribution, 
or  to  sell  or  distribute  within  Canada,  on  the  Lord's  Day,  any 
foreign  newspaper  or  publication  classified  as  a  newspaper.  6  E. 
VII,  c.  27,  s.  9. 

Works   of   Necessity   and   Mercy   Excepted. 

12.  Works  of  Necessity  and  Mercy  not  Prohibited. — Not- 
withstanding anything  herein  contained,  any  person  may  on  the 
Lord's  Day  do  any  work  of  necessity  or  mercy,  and  for  greater  cer- 
tainty, but  not  so  as  to  restrict  the  ordinary  meaning  of  the  ex- 
pression'"work  of  necessity  or  mercy,"  it  is  hereby  declared  that  it 
shall  be  deemed  to  include  the  following   classes  of  work:  — 

(a.)  Any  necessary  or  customary  work  in  connection  with 
divine  worship; 

(ft.)  Work  for  the  relief  of  sickness  and  suffering,  including 
the  sale  of  drugs,  medicine  and   surgical  appliances  by  retail; 

(c.)  Receiving,  transmitting,  or  delivering  telegraph  or  tele- 
phone messages; 

(d.)  Starting  or  maintaining  fires,  making  repairs  to  furnaces 
and  repairs  in  cases  of  emergency,  and  doing  any  other  work,  when 
such  fires,  repairs  or  work  are  essential  to  any  industry  or  indus- 
trial process  of  such  a  continuous  nature  that  it  cannot  be  stopped 
without  serious  injury  to  such  industry  or  its  product  or  to  the 
plant  or  property  used  in  such  process; 

(e.)  Starting  or  maintaining  fires,  and  ventilating,  pumping 
out,  and  inspecting  mines,  when  any  such  work  is  essential  to  the 
protection  of  property,  life  or  health; 

(f.)  Any  work  without  the  doing  of  which  on  the  Lord's  Day, 
electric  current,  light,  heat,  cold  air,  water  or  gas  cannot  be  con- 
tinuously  supplied  for  lawful  purposes; 

(fir.)     The  conveying  of  travellers  and  work  incidental  thereto; 

(h.)  The  continuance  to  their  destination  of  trains  and  ves- 
sels in  transit  when  the  Lord's  Day  begins,  and  work  incidental 
thereto ; 

(i.)  Loading  and  unloading  merchandise,  at  intermediate 
points,  on  or  from  passenger  boats  or  passenger  trains; 

(;'.)  Keeping  railway  tracks  clear  of  snow  or  ice,  making  re- 
pairs in  cases  of  emergency,  or  doing  any  other  work  of  a  like  in- 
cidental character  necessary  to  keep  the  lines  and  tracks  open  on 
the  Lord's  Day; 

(A\)  Work  before  six  o'clock  in  the  forenoon  and  after  eight 
o'clock  in  the  afternoon  of  yard  crews  in  handling  cars  in  railway 
yards; 

(I.)  Loading,  unloading,  and  operating  any  ocean-going  ves- 
sel which  would  otherwise  be  unduly   delayed  after  her  scheduled 
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time  of  sailing,  or  any  vessel  which  otherwise  would  be  in  immi- 
nent danger  of  being  stopped  by  the  closing  of  navigation;  or  load- 
ing or  unloading  before  seven  o'clock  in  the  morning  or  after  eight 
o'clock  in  the  afternoon  any  grain,  coal  or  ore  carrying  vessel  after 
the  fifteenth  of  September; 

(ra.)  The  caring  for  milk,  cheese,  and  live  animals,  and  the 
unloading  of  and  caring  for  perishable  products  and  live  animals, 
arriving  at  any  point  during  the  Lord's  Day; 

(n.)  The  operation  of  any  toll  or  drawbridge,  or  any  ferry 
or  boat,  authorized  by  competent  authority  to  carry  passengers  on 
the  Lord's  Day; 

(o.)  The  hiring  of  horses  and  carriages  or  small  boats  for  the 
personal  use  of  the  hirer  or  his  family  for  any  purpose  not  pro- 
hibited by  this  Act; 

(p.)  Any  unavoidable  work  after  six  o'clock  in  the  after- 
noon of  the  Lord's  Day,  in  the  preparation  of  the  regular  Monday 
morning  edition  of  a  daily  newspaper; 

(q.)  The  conveying  of  His  Majesty's  mails  and  work  incidental 
thereto; 

(r.)  The  delivery  of  milk  for  domestic  use,  and  the  work  of 
domestic  servants  and  of  watchmen; 

(s.)  The  operation  by  any  Canadian  electric  street  railway 
company,  whose  line  is  interprovincial  or  international,  of  its  cars, 
for  passenger  traffic,  on  the  Lord's  Day,  on  any  line  or  branch 
which  is  on  the  day  of  the  coming  into  force  of  this  Act,  regularly 
so  operated; 

(t.)  Work  done  by  any  person  in  the  public  service  of  His 
Majesty  while  acting  therein  under  any  regulation  or  direction  of 
any  Department  of  the  Government; 

(«.)  Any  unavoidable  work  by  fishermen  after  six  o'clock  in 
the  afternoon  of  the  Lord's  Day  in.  the  taking  of  fish; 

(r.)  All  operations  connected  with  the  making  of  maple  sugar 
and  maple  syrup  in  the  maple  grove; 

(to.)  Any  unavoidable  work  on  the  Lord's  Day  to  save  pro- 
perty in  cases  of  emergency  or  where  such  property  is  in  imminent 
danger  of  destruction  or  serious  injury; 

(x.)  Any  work  which  the  Board  of  Railway  Commissioners 
for  Canada,  having  regard  to  the  object  of  this  Act,  and  with  the 
object  of  preventing  undue  delay,  deems  necessary  to  permit  in 
connection  with  the  freight  traffic  of  any  railway.  6  E.  VII,  c.  27, 
s.  3. 

Offexces  and  Penalties. 

13.  Penalty  for  Infraction  of  Act. — Every  person  who  vio- 
lates any  of  the  provisions  of  this  Act  shall  for  each  offence  be 
liable,  on  summary  conviction,  to  a  fine,  not  less  than  one  dollar 
and  not  exceeding  forty  dollars,  together  with  the  cost  of  prosecu- 
tion.    6  E.  VII,  c.  27,  s.  10. 

14.  Employer's  Authorizing. — Every  employer  who  autho- 
rizes or  directs  anything  to  be  done  inviolation  of  any  pro- 
vision of  this  Act,  shall  for  each  offence  be  liable,  on  sum- 
mary conviction,  to  a  fine  not  exceeding  one  hundred  dollars  and 
not  less  than  twenty  dollars,  in  addition  to  any  other  penalty  pres- 
cribed by  law  for  the  same  offence.    6  E.  VII,  c.  27,  s.  11. 
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15.  Corporation  Directing  or  Permitting  Violation  of  this 
Act. — Every  corporation  which  authorizes,  directs  or  permits  its 
employees  to  carry  on  any  part  of  the  business  of  such  corporation 
in  violation  of  any  of  the  provisions  of  this  Act,  shall  be  liable,  on 
summary  conviction  before  two  justices  of  the  peace,  for  the  first 
offence  to  a  penalty  not  exceeding  two  hundred  and  fifty  dollars 
and  not  less  than  fifty  dollars,  and  for  each  subsequent  offence  to  a 
penalty  not  exceeding  five  hundred  dollars  and  not  less  than  one 
hundred  dollars,  in  addition  to  any  other  penalty  prescribed  by  law 
for  the  same  offence.    6  B.  VII,  c.  27,  s.  12. 

Pbocedure. 

16.  Provincial  Lord's  Day  Act  not  Affected. — Nothing 
herein  shall  be  construed  to  repeal  or  in  any  way  affect  any  pro- 
visions of  any  Act  or  law  relating  in  any  way  to  the  observance 
of  the  Lord's  Day  in  force  in  any  province  of  Canada  when  this  Act 
comes  into  force;  and  where  any  person  violates  any  of  the  pro- 
visions of  this  Act,  and  such  offence  is  also  a  violation  of  any  other 
Act  or  law,  the  offender  may  be  proceeded  against  either  under  the 
provisions  of  this  Act  or  under  the  provisions  of  any  other  Act  or 
law  applicable  to  the  offence  charged.    6  E.  VII,  c.  27,  s.  14. 

17.  Limitation  of  Actions. — No  action  or  prosecution  for  a 
violation  of  this  Act  shall  be  commenced  without  the  leave  of  the 
Attorney  General  for  the  province  in  which  the  offence  is  alleged 
to  have  been  committed,  nor  after  the  expiration  of  sixty  days  from 
the  time  of  the  commission  of  the  alleged  offence.  6  E  VII,  c  27 
s.  15. 
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BRITISH  COLUMBIA 

5  EDWARD  VII.,  CHAP.  8. 

AN  ACT  TO  CONSOLIDATE  AND  AMEND  THE  LAW  FOR  PRE- 
VENTING  FRAUDS   UPON  CREDITORS   BY   SECRET   BILLS 
OF  SALE  OF  PERSONAL  CHATTELS. 

[8th  April,  1005. J 

Whereas  it  is  expedient  to  consolidate  and  amend  the  law  re- 
lating to  Bills  of  Saie  of  Personal  Chattels: 

Therefore,  His  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Province  of  British  Columbia,  enacts 
as  follows:  — 

1.  Short  title. — This  Act  may  be  cited  for  all  purposes  as  the 
"Bills  of  Sale  Act." 

APPLICATION  OF  ACT. 

2.  Application  of  Act. — This  Act  shall  apply  to  every  bill  of 
sale  executed  after  the  passing  of  this  Act  (whether  the  same  be 
absolute,  or  subject  or  not  subject  to  any  trust)  whereby  the  holder 
or  grantee  has  power,  either  with  or  without  notice,  and  either  im- 
mediately or  at  any  future  time,  to  seize  or  take  possession  of  any 
personal  chattels  comprised  in  or  made  subject  to  such  bill  of  sale. 

INTERPRETATION. 

3.  Interpretation. — In  this  Act  the  following  words  and  ex- 
pressions shail  have  the  meanings  in  this  section  assigned  to  them 
respectively,  unless  there  be  something  in  the  subject  or  context 
repugnant  to  such  construction,  that  is  to  say:  — 

Bill  of  sale. — The  expression  "bill  of  sale"  shall  include  balls 
of  sale,  assignments,  transfers,  declarations  of  trust  without  trans- 
fers, inventories  of  goods  with  receipt  thereto  attached,  or  receipts 
for  purchase  moneys  of  goods,  and  other  assurances  of  personal 
chattels,  and  also  powers  of  attorney,  authorities  or  licences  to  take* 
possession  of  personal  chattels  as  security  for  any  debt,  and  also 
any  agreement,  whether  intended  or  not  to  be  followed  by  the  ex- 
ecution of  any  other  instrument,  by  which  a  right  in  equity  to  any 
personal  chattels  or  to  any  charge  or  security  thereon  shall  be  con- 
ferred, but  shall  not  include  the  following  documents,  that  is  to 
say:  Assignments  for  the  benefit  of  the  creditors  of  the  person  mak- 
ing or  giving  the  same;  marriage  settlements;  transfers  or  assign- 
ments of  any  ship  or  vessel  or  any  share  thereof;  transfers  of 
goods  in  the  ordinary  course  of  business  of  any  trade  or  calling; 
bills  of  sale  of  goods  in  foreign  parts  or  at  sea;  bills  of  lading; 
mortgages  or  charges  created  by  a  company,  and  required  to  be  re- 
gistered with  the  Registrar  of  Joint  Stock  Companies  under  the 
"Companies  Mortgages  Registration  Act,  1905;"  any  securities  that 
may  be  taken  under  section  74  of  an  Act  of  the  Parliament  of  Can- 
ada passed  in  the  fifty-third  year  of  the  reign  of  Her  late  Majesty 
Queen  Victoria,  chapter  31,  and  known  as  the  Bank  Act;  warehouse- 
keepers'  certificates;   warrants  or  orders  for  the  delivery  of  goods; 
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or  any  oth-3r  documents  used  in  the  ordinary  course  of  business  as 
proof  of  the  possession  or  control  of  goods,  or  authorising  or  pur- 
porting to  authorise,  either  by  endorsement  or  by  delivery,  the  pos- 
sessor of  such  document  to  transfer  or  receive  goods  thereby  repres- 
ented: 

"Personal  chattels." — The  expression  "personal  chattels"  shall 
mean  goods,  furniture  and  ether  articles  capable  of  complete  trans- 
fer and  delivery,  and  (when  separately  assigned  or  charged)  fixtures 
and  growing  crops,  but  shall  not  include  chattel  interests  in  real 
estate  nor  fixtures  (except  trade  machinery  as  hereinafter  defined) 
when  assigned  together  with  a  freehold  or  leasehold  interest  in  any 
land  or  building  to  which  they  are  affixed;  nor  growing  crops,  when 
assigned  together  with  any  interest  in  the  land  on  which  they  grow; 
nor  shares  or  interest  in  the  stock,  funds  or  securities  of  any  gov- 
ernment, or  in  the  capital  or  property  of  incorporated  or  joint  stock 
companies;  nor  choses  in  actions;  nor  any  stock  or  produce  upon 
any  farm  or  lands  which,  by  virtue  of  any  covenant  or  agreement 
or  of  the  custom  of  the  country,  ought  not  to  be  removed  from  any 
farm  where  the  same  are  at  the  time  of  making  or  giving  of  such 
bill  of  sale: 

"Apparent  possession"  of  personal  chattels. — Personal  chat- 
tels shall  be  deemed  to  be  in  the  "apparent  possession"  of  the  per- 
son making  or  giving  a  'bill  of  sale,  so  long  as  they  remain  or  are 
in  or  upon  any  house,  mill,  warehouse,  building,  works,  yard,  land 
or  other  premises  occupied  by  him  or  are  used  and  enjoyed  by  him 
in  any  place  whatsoever,  notwithstanding  that  formal  possession 
thereof  may  have  heen  taken  by  or  given  to  any  other  person: 

"Prescribed." — "Prescribed"  means  prescribed  by  rules  made 
under  the  provisions  of  this  Act: 

"Grantee." — "Grantee"  shall  include  assignee. 
4  Trade  machinery  deemed  personal  chattels. — From  and 
after  the  coming  into  force  of  this  Act  trade  machinery  shall,  for 
the  purposes  of  this  Act,  be  deemed  to  be  personal  chattels,  and 
any  mode  of  disposition  of  trade  machinery  by  the  owner  thereof 
which  would  be  a  bill  of  sale  as  to  any  other  personal  chattels 
shall  be  deemed  to  be  a  bill  of  sale  within  the  meaning  of  this  Act. 
For  the  purposes  of  this  Act — 

"Trade  machinery"  means  the  machinery  used  in  or  attached  to 
any  factory  or  workshop: 

(1)  Exclusive  of  the  fixed  motive  powers,  such  as  the  water- 
wheels  and  steam  engines  and  the  steam-boilers,  donkey  engines 
and  other  fixed  appurtenances  of  the  said  engines  and  motive  pow- 
ers; and 

(2)  Exclusive  of  the  fixed  power  machinery,  such  as  the  shafts, 
wheels,  drums,  and  their  fixed  appurtenances,  which  transmit  the 
action  of  the  motive  powers  to  the  other  machinery,  fixed  and 
loose;  3nd 

(3)  Exclusive  of  the  pipes  for  steam,  gas  and  water  in  the  fac- 
tory or  workshop. 

The  machinery  or  effects  excluded  by  this  section  from  the  de- 
finition of  trade  machinery  shall  not  foe  deemed  to  be  personal 
chattels  within  the  meaning  of  this  Act. 

"Factory  or  workshop  mean  any  premises  on  which  any  man- 
ual labour  is  exercised  by  way  of  trade,  or    for   purposes    of    gain, 
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in  or  incidental  to  the  following  purposes  or  any  of  them,  that  is 
to  say — 

(a)  In  or  incidental  to  the  making  any  article  or  part  of  an 
article;  or 

(b)  In  or  incidental  to  the  altering,  repairing,  ornamenting, 
finishing  of  any  article;   or 

(c)  In  or  incidental  to  the  adapting  for  sale  any  article. 

5.  Attornments,  etc.,  giving  power  of  distress  on  personal 
chattels,  deemed  bills  of  sale. — Every  attornment,  instrument  or 
agreement,  not  being  a  mining  lease,  whereby  a  power  of  distress 
is  given  or  agreed  to  be  given  by  any  person  to  any  other  person 
by  way  of  security  for  any  present,  future  or  contingent  debt  or  ad- 
vance, and  whereby  any  rent  is  reserved  or  made  payable  as  a 
mode  of  providing  for  the  payment  of  interest  on  such  debt  or  ad- 
vance, or  otherwise  for  the  purpose  of  such  security  only,  shall  be 
deemed  to  be  a  bill  of  sale  within  the  meaning  of  this  Act,  of  any 
personal  chattels  which  may  be  seized  or  taken  under  such  power 
of  distress:  Provided  that  nothing  in  this  section  shall  extend  to 
any  mortgage  of  any  estate  or  interest  in  any  land,  tenement  or 
hereditaments  which  the  mortgagee  being  in  possession  shall  have 
demised  to  the  mortgagor  as  his  tenant  at  a  fair  and  reasonable 
rent. 

6.  "When  fixtures  or  growing  crops  are  not  separately  as- 
signed or  charged. — No  fixtures  or  growing  crops  shall  be  deem- 
ed under  this  Act  to  be  separately  assigned  or  charged  'by  reason 
only  that  they  are  assigned  by  separate  words,  or  that  power  is 
given  to  sever  .them  from  the  land  or  building  to  which  they  are 
affixed,  or  from  the  land  on  which  they  grow,  without  otherwise 
taking  possession  of  or  dealing  with  such  land  or  building,  or  land 
if  by  the  same  instrument  any  freehold  or  leasehold  interest  in  the 
land  or  building  to  which  such  fixtures  are  affixed,  or  in  the  land 
on  which  the  crops  grow,  is  also  conveyed  or  assigned  to  the  same 
persons  or  person. 

As  to  fixtures  or  growing  crops  assigned  before  commence*- 
ment  of  this  Act. — The  same  rule  of  construction  shall  be  applied 
to  all  deeds  or  instruments,  including  fixtures  or  growing  crops,  ex- 
ecuted before  the  commencement  of  this  Act  and  then  subsisting 
and  in  force,  in  all  questions  arising  under  any  liquidation,  assign- 
ment for  the  benefit  of  creditors  or  execution  of  any  process  of  any 
Court,  which  shall  take  place  or  be  issued  after  the  commencement 
of  this  Act. 

ATTESTATION  AND  REGISTRATION. 

7.  Attestation1  and  registration.— (1)  Every  bill  of  sale  to 
which  this  Act  applies  shall  be  duly  attested  and  registered  under 
this  Act  in  the  manner  and  within  the  time  hereinafter  prescribed, 
and  shall  set  forth  the  true  consideration  for  which  the  bill  of  sate 
was  given,  otherwise  such  bill  of  sale  as  against  all  assignees,  re- 
ceivers or  trustees  of  the  estate  and  effects  of  the  person  whose 
chattels,  or  any  of  them,  are  comprised  in  such  ibill  of  sale,  or  un- 
der any  assignment  for  the  benefit  of  the  creditors  of  such  person,  and 
as  against  all  sheriffs  and  sheriffs'  officers  and  other  persons  seizing 
any  chattels  comprised  in  such  bill  of  sale  in  the  execution  of  any  pro- 
cess of  execution  lawfully  sued  out  of  any  Court  of  competent  jur- 
isdiction in  that  behalf  authorising  the  seizure  of  the  chattels  of 
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the  person  by  whom  or  of  whose  chattels  such  bill  of  sale  shall 
have  been  made  or  given,  and  as  against  every  person  by  whom  or 
on  whose  behalf  such  process  shall  have  been  issued,  and  as  against 
subsequent  bona  fide  purchasers  or  mortgages  for  valuable  consid- 
eration, shall  be  null  and  void  to  all  intents  and  purposes  whatso- 
ever, so  far  as  regards  the  property  in  or  right  to  the  possession 
of  any  chattels  comprised  in  such  bill  of  sale,  which  at  or  after  the 
time  of  the  execution  by  the  debtor  of  such  assignment  for  the  bene- 
fit of  his  creditors  or  of  the  execution  of  such  process  of  execu- 
tion as  aforesaid,  or  of  such  purchase  or  mortgage  as  the  case  may 
be,  and  after  the  expiration  of  the  time  hereinafter  prescribed,  shall 
be  in  the  possession,  or  apparent  possession,  of  the  person  making 
and  giving  such  bill  of  sale,  or  of  any  person  against  whom  the 
process  shall  have  issued  under  or  in  the  execution  of  which  such 
bill  of  sale  shall  have  been  made  or  given,  as  the  case  may  be. 

(2.)  Time  for  registration. — Every  bill  of  sale,  or  a  true  copy 
thereof,  shall,  within  the  period  of  five  days  in  cases  where  the 
goods  referred  to  therein  are  within  the  corporate  limits  of  a  city 
or  town  in  which  is  situate  an  office  of  the  County  Court  prescribed 
for  the  registration  of  bills  of  sale,  and  in  all  other  cases  within  a 
perio-d  of  twenty-one  days  after  the  making  thereof  next  ensuing,  be 
registered  by  the  filing  of  such  bill  of  sale  or  copy  thereof,  as  the 
case  may  be,  together  with  such  affidavits  as  are  herein  required, 
in  the  County  Court  Registry  of  such  county  or  place  within  which 
the  chattels  referred  to  and  dealt  with  in  and  by  such  bill  of  sale 
are  situate,  as  hereinafter  mentioned:  — 

For  the  County  of  Victoria — In  the  office  of  tfcfe  Registrar  of 
the  County  Court  at  Victoria: 

For  the  County  of  Nanaimo — In  the  office  of  the  Registrar  of 
the  County  Court  at  Nanaimo: 

For  the  County  of  Vancouver — In  the  office  of  the  Registrar  of 
the  County  Court  at  Vancouver: 

For  that  portion  of  the  County  of  Vancouver,  being  the  terri- 
tory covered  by  the  County  of  Atlin,  as  defined  by  the  "Counties 
Definition  Act  Amendment  Act,  1904" — In  the  office  at  the  Registrar 
of  the  County  Court  at  Atlin: 

For  the  County  of  Westminster — In  the  office  of  the  Registrar 
of  the  County  Court  at  New  Westminster: 

For  the  County  of  Cariboo — In  the  office  of  the  Registrar  of  the 
County  Court  at  Ashcroft: 

For  the  Grand  Forks  Mining  Division — The  office  of  the  Re- 
gistrar of  the  County  Court  at  Grand  Forks: 

For  the  Greenwood  Mining  Division. — The  office  of  the  Regis- 
trar of  the  County  Court  at  Greenwood:  f 

For  the  Vernon  Mining  Division— The  office  fof  the  Registrar 
of  the  County  Court  at  Vernon; 

For  the  Osoyoos  Mining  Division — The  office  of  the  Registrar 
of  the  County  Court  at  Fairview: 

For  the  remainder  of  the  County  of  Yale — In  the  office  of  the 
Registrar  of  the  County  Court  at  Kamloops: 

For  those  portions  of  Kootenay  County  being  the  territory 
covered  by  the  Slocan  and  Kaslo  Electoral  Districts — In  the  office  of 
the  Registrar  of  the  County  Court  at  Kaslo: 

For  those  portions  of  Kootenay  County  being  the  territory  cov- 
ered by  the  Nelson  and  Ymir  Electoral  Districts— In  the  office  of 
the  Registrar  of  the  County  Court  at  Nelson: 
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For  that  portion  of  Kootenay  County  being  the  territory  cov- 
ered by  the  Rossland  City  Electoral  District— In  the  office  of  the 
Registrar  of  the  County  Court  at  Rossland: 

For  that  part  of  the  County  of  Kootenay  'being  the  territory  cov- 
ered by  the  Columbia  Electoral  District— In  the  office  of  the  Reg- 
istrar of  the  County  Court  at  Golden: 

For  that  part  of  the  County  of  Kootenay  being  the  territory  cov- 
ered by  the  Cranbrook  Electoral  District — In  the  office  of  the  Reg- 
istrar of  the  County  Court  at  Cranbrook: 

For  that  part  of  the  County  of  Kootenay  being  the  territory  cov- 
ered by  the  Fernie  Electoral  District— In  the  office  of  the  Registrar 
of  the  County  Court  at  Fernie: 

For  the  remainder  of  the  County  of  Kootenay — In  the  office  of 
the  Registrar  of  the  County  Court  at  Revelstoke: 

Alteration  of  registration  districts. — Provided,  however,  that 
the  Lieutenant-Governor  in  Council  may,  from  time  to  time,  sub- 
divide or  alter  said  districts,  and  provide  for  the  registration  of  bills 
of  sale  in  the  office  of  any  Registrar  of  a  County  Court  for  a  dis- 
trict or  at  a  place  different  from  those  above  mentioned. 

(3.)  Changes  in  Counties,  Electoral  Districts  or  Mining 
Divisions  not  to  affect  Registration  Districts. — Save  as  here- 
inafter prescribed,  the  Registration  Districts  established,  or  here- 
after to  be  established,  shall  not  be  altered  by  any  change  that  may 
hereafter  be  made  in  the  Counties,  Electoral  Districts  or  Mining 
Divisions  therein  mentioned. 

(4.)  Where  personal  chattels  situated  in  different  Regis- 
try Districts,  bill  of  sale  to  be  registered  in  one  and  duplicates 
to  be  forwarded  to  the  other  or  others. — If  the  chattels  com- 
prised in  and  dealt  with,  or  purporting  to  be  dealt  with  or  affected 
by,  any  bill  of  sale  shall  be  situate  partly  within  the  limits  of  one 
County  Court  Registry  and  partly  in  one  or  more  other  County 
Court  Registries,  it  shall  only  be  necessary  to  register  such  bill  of 
sale  in  one  such  Registry,  but  the  person  effecting  such  registra- 
tion shall,  at  the  time  thereof,  furnish  such  number  of  full  and 
complete  copfes  of  the  bill  of  sale  and  affidavits  as  may  be  neces- 
sary to  the  Registrar  in  whose  office  registration  shall  be  effected, 
and  such  Registrar  shall  forward  one  such  copy  to  each  Registry  in 
which  such  bill  of  sale  would,  but  for  this  provision,  require  to  be 
registered  under  the  provisions  of  this  Act,  and  such  copy  shall  be 
verified  by  such  Registrar  in  Form  C  contained  in  the  Schedule  to 
this  Act,  and  the  sum  of  one  dollar  shall  be  paid  to  the  Registrar 
for  each  certificate  of  verification,. 

(5)  Affidavit  to  be  made  by  an  attesting  witness. — To  every 
bill  of  sale  or  copy  thereof,  as  the  case  may  be.,  except  any  bill  of 
sale  made  cr  given  by  a  company  or  corporation  aggregate  which 
has  a  registered  head  office  or  chief  place  of  business  in  this  Pro- 
vince, shall  be  annexed  an  affidavit  made  by  the  attesting  witness, 
or  one  of  the  attesting  witnesses,  to  the  execution  of  such 
bill  of  sale,  identifying  such  bill  of  sale  or  copy,  as  the 
case  may  be,  and  setting  forth  the  '  time  of  such  bill  of 
sale  being  made  or  given,  and  a  description  of  the  residence  or 
place  of  business  and  occupation  of  the  person  making  and  giving 
the  same,  a  description  of  the  residence  or  place  of  business  and 
address  of  every  attesting  witness,  and,  in  case  such  bill  of  sale 
shall  be  made  or  given  by  any  person  under  or  in  execution  of  any 
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process  of  execution,  a  description  of  the  residence  and  occupation 
of  the  person  against  whom  such  process  shall  have  issued.  Every 
such  affidavit  may  be  in  the  Form  A  contained  in  the  Schedule  to 
this  Act,  with  such  variations  as  circumstances  may  require.  To 
every  bill  of  sale  or  copy  thereof,  as  the  case  may  be  made  or  given 
by  a  company  or  corporation  aggregate,  which  has  a  registered  head 
office  or  chief  place  of  business  in  this  province  shall  be  annexed 
an  affidavit  made  by  the  President,  Secretary,  or  a  Director  of  said 
company  or  corporation,  in  Form  B  to  the  schedule  to  this  act  (as 
amended  by  8  Edw.  VII,  c.  6,  s.  2). 

(6.)  Judge  of  Supreme  Court  may,  iu  certain  cases,  permit 
proof  of  bill  of  sale  otherwise  than  by  affidavit  of  an  attest- 
ing witness. — In  case  the  attesting  witness  or  witnesses  to  any 
bill  of  sale  shall,  before  the  making  of  the  affidavit  by  sub-section 
(5)  of  this  section  required  to  be  made,  or  the  person  or  persons 
who  has  or  have  executed  a  bill  of  sale  on  foehalf  of  any  company 
or  corporation  aggregate,  shall,  before  the  making  of  the  affidavit 
by  sub-section  (7)  of  this  section  required  to  be  made,  die  or  leave 
this  Province,  or  become  incapable  of  making  or  refuse  to  make 
such  affidavit,  it  shall  be  lawful  for  any  Judge  of  the  Supreme  or 
County  Court  to  make  an  order  permitting  the  filing  of  such  bill 
of  sale  or  a  copy  thereof,  upon  such  proof  of  th-e  due  execution  and 
attestation  thereof  as  the  Judge  by  such  order  may  require  and  al- 
low. An  office  copy  of  such  order  shall  be  annexed  to  the  bill  of 
sale  or  copy,  as  the  case  may  be,  and  filed  therewith;  and  the  re- 
gistration of  the  bill  of  sale  or  copy,  under  and  in  compliance  with 
the  terms  of  such  order,  shall  have  the  like  effect  as  the  registra- 
tion thereof  with  the  affidavit  required  by  sub-sections  (5)  and  (7) 
of  this  section,  or  as  the  case  may  be  (as  amended  by  8  Edw.  VII, 
c.  6,  s.  3.) 

(7.)  Affidavits  where  such  bill  of  sale  made  to  a  Company. 

— If  any  bill  of  sale  as  aforesaid  be  made  to  an  incorporated  com- 
pany, the  several  affidavits  and  statements  herein  mentioned  may 
foe  made  by  the  president,  vice-president,  manager  or  assistant  man- 
ager of  such  grantee  company,  or  any  other  officer  of  the  company 
authorised  for  such  purpose    (as  amended  8   Edw.  VII,  c.  6,  s.  4.) 

(8.)  Aff davit  by  grantee  as  to  bona  fides. — Bill  of  sale  void 
if  affidavit  not  filed  contemporaneously. — Every  bill  of  sale 
shall  further  be  accompanied  by  an  affidavit  by  the  grantee,  or  one 
of  several  grantees,  his  or  their  agent.,  that  the  assignment  is  bona 
fide  for  valuable  consideration,  and  that  the  consideration  is  duly 
set  forth  in  the  bill  of  sale,  and  that  it  is  not  for  the  purpose  of  en- 
abling the  grantee  to  hold  the  goods  mentioned  therein  as  against 
the  creditors  of  the  grantor;  or  in  the  case  of  security  for  a  debt, 
that  the  grantor  is  justly  and  truly  indebted  to  the  grantee  in  the 
sum  therein  mentioned,  that  it  was  executed  in  good  faith  and  for 
the  express  purpose  of  securing  the  payment  of  money  justly  due  or 
accruing  due;  and  in  all  cases  that  the  bill  of  sale  is  not  given  for 
the  purpose  of  protecting  the  goods  and  chattels  mentioned  there- 
in against  the  creditors  of  the  grantor,  or  of  preventing  the  credit- 
ors of  said  grantor  from  obtaining  payment  of  any  claim  against 
him;  and  said  affidavit  shall  be  filed  along  with  said  bill  of  sale, 
otherwise  the  registration  of  the  bill  of  sale  shall  be  void.  This 
sub-sections  shall  not  apply  to  the  bills  of  sale  mentioned  in  sec- 
tion 5    (as  amended  by  8   Edw.  VII,  c.  6,  s.  5.) 
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(9.)  Subsequent  bill  of  sale  given  in  substitution  for  prior 
unregistered    bill    of    sale    declared    void    in    certain    cases. — 

Where  a  subsequent  bill  of  sale  is  executed  after  the  execution  of  a 
prior  unregistered  bill  of  sale,  and  comprises  all  or  any  part  of 
the  personal  chattels  comprised  in  such  prior  bill  of  sale,  then,  if 
such  subsequent  bill  of  sale  is  given  as  a  security  for  the  same  debt 
as  is  secured  by  the  prior  bill  of  sale,  or  for  any  part  of  such  debt, 
it  shall,  to  the  extent  to  which  it  is  a  security  for  the  same  debt  or 
part  thereof,  and  so  far  as  respects  the  personal  chattels,  or  part 
thereof,  comprised  in  the  prior  bill,  be  absolutely  void,  unless  it  is 
proved  to  the  satisfaction  of  the  Court  having  cognizance  of  the  case 
that  the  subsequent  bill  of  sale  was  bona  fide  given  for  the  purpose 
of  correcting  some  material  error  in  the  prior  bill  of  sale  and  not 
for  the  purpose  of  evading  this  Act. 

(10.)  Registered  bill  of  sale  to  bave  priority  over  unregist- 
ered bill  of  sale. — Every  bill  of  sale  which  hereafter  shall  be  reg- 
istered in  accordance  with  the  provisions  hereof,  shall,  subject  to 
the  provisions  hereof,  have  and  take  precedence  and  priority  over 
any  unregistered  bill  of  sale  of  the  same  chattels. 

(11.)  Transfer  or  assignment  of  registered  bill  of  sale  need 
not  be  registered. — A  transfer  or  assignment  of  a  registered  bill 
of  sale  need  not  be  registered. 

8.  Bill  of  sale  given  subject  to  any  defeasance,  etc.,  not 
shown  in  body  of  bill  of  sale  sball  be  void. — If  the  bill  of  sale  is 
made  or  given  subject  to  any  defeasance  or  condition,  or  -declara- 
tion of  trust  not  contained  in  the  body  thereof,  such  defeasance, 
condition  or  declaration  shall  be  deemed  to  be  part  of  the  bill  and 
shall  be  written  on  the  same  paper  or  parchment  therewith  before 
the  registration,  and  shall  be  truly  set  forth  in  the  original  or  copy 
filed  under  this  Act  therewith,  and  as  part  thereof,  otherwise  the 
registration  shall  be  void. 

9.  Priority  where  two  or  more  bills  of  sale  cover  same 
chattels. — In  case  two  or  more  bills  of  sale  are  given,  comprising 
in  whole  or  in  part  any  of  the  same  chattels,  they  shall  have  prior- 
ity in  the  order  of  the  date  of  their  registration  respectively  as  re- 
gards such  chattels. 

PROTECTION  OF  CREDITORS. 

10.  Creditor  of  grantor  may  demand  statement  of  ac- 
counts as  between  grantor  and  grantee. — Every  creditor  of  the 
grantor  of  a  bill  of  sale  may,  from  time  to  time,  in  writing,  require 
the  grantee  of  such  bill  of  sale  to  furnish  a  full  statement  of  the 
accounts  as  between  the  grantor  and  grantee  of  such  bill  of  sale. 

(1.)  What  such  demand  shall  contain  and  shew. — Must  be 
verified  by  declaration. — Such  demand  for  an  account  shall  he 
accompanied  by  a  statement  showing  in  full  the  accounts  as  be- 
tween 'the  grantor  of  the  bill  of  sale  and  the  applicant,  and  that  be 
relationship  of  debtor  and  creditor  exists  between  them,  which  state- 
ment shall  be  verified  by  a  declaration  pursuant  to  the  Canada 
Evidence  Act. 

(2.)  Statement  asked  for  to  be  furnished  within  fifteen 
days. — Within  fifteen  days  after  such  demand  as  aforesaid,  the 
grantee  of  the  bill  of  sale  shall  furnish  the  applicant  with  a  full 
and  complete  statement  of  the  accounts  as  between  himself  and  the 
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grantor  in  relation  to  the  bill  of  sale,  verified  pursuant  to  the  Can- 
ada Evidence  Act,  otherwise  the  registration  of  the  bill  of  sale  shall 
be  void.  The  person  furnishing  such  statement  shall  be  entitled  to 
receive  from  the  person  demanding  same  thirty  cents  per  folio  for 
such  account  and  declaration,  upon  delivery  of  same. 

(3.)  When  grantee  may  be  relieved  from  furnishing  such 
statement. — The  grantee  of  any  bill  of  sale  may  be  relived  from 
compliance  with  this  section  by  order  of  a  Judge  of  the  Supreme  or 
County  Court,  upon  petition,  upon  said  Judge  heing  satisfied  that 
the  application  is  frivolous  or  not  made  in  good  faith,  or  for  any 
other  reason  that  to  the  Judge  may  seem  just;  and  the  Judge  may 
award  and  order  the  costs  occasioned  by  such  demand  and  the  pe- 
tition to  be  paid  by  either  party  to  the  other  after  taxation  thereof. 

11.  Power  of  Judge  to  rectify  omission  to  register  bill  of 
sale  or  file  affidavit. — Within  one  month  from  the  date  of  execu- 
tion of  any  bill  of  sale  any  Judge  of  the  Supreme  Court,  on  being 
satisfied  by  affidavit  that  the  omission  to  register  a  bill  of  sale 
within  the  time  prescribed  by  this  Act,  or  to  file  to  the  affidavit  of 
bona  fides,  as  required  by  section  7,  sub-section  (8),  or  the  omission 
or  mis-statement  of  the  name,  residence  or  occupation  of  any  per- 
son, was  accidental  or  due  to  inadvertence,  may,  in  his  discretion, 
order  such  omission  or  mis-statement  to  be  rectified  by  the  inser- 
tion in  the  register  of  the  true  name.,  residence  or  occupation,  or  by 
extending  the  time  for  such  registration,  on  such  terms  and  condi- 
tions (if  any)  as  to  security,  notice  by  advertisement  or  otherwise, 
or  as  to  any  other  matter  as  he  thinks  fit  to  •direct.  An  office  copy 
of  any  order  made  as  aforesaid  shall  be  annexed  to  the  bill  of  sale 
or  any  copy  thereof,  as  the  case  may  be,  and  registered  therewith. 

SATISFACTION. 

12.  How  satisfaction  may  be  entered. — The  Registrar  is 
hereby  empowered  to  enter  satisfaction  upon  any  bill  of  sale,  or 
copy  thereof,  upon  being  satisfied  that  the  debt  (if  any)  or  cause 
for  which  such  bill  of  sale  is  given  as  security  has  been  discharged, 
and  upon  payment  of  a  fee  of  one  dollar;  but  in  all  cases  where  the 
consent  of  the  mortgagee,  grantee,  or  assignee,  or  person  interested 
as  such,  as  the  case  may  'be,  has  not  been  obtained,  satisfaction 
shall  not  be  entered  without  an  order  from  a  Judge  of  the  Supreme 
or  County  Court  obtained  for  that  purpose. 

13.  When  bill  of  sale  satisfied,  Registrar,  without  extra 
charge,  to  notify  Registrars  of  other  districts  when  bill  of 
sale  covers  goods,  etc.,  in  such  other  districts. — Whenever  any 
Registrar  shall  enter  satisfaction  upon  any  bill  of  sale,  and  the 
goods  or  chattels  comprised  therein  have  been  situate  partly  in  one 
or  more  districts  or  registries,  he  shall  without  extra  charge,  for- 
ward a  notice  in  the  Form  E  to  the  Schedule  hereto  to  each  of  the 
registries  in  which  the  bill  of  sale  has  been  filed,  and  each  Regis- 
trar shall,  on  receipt  of  such  notice,  write  the  word  "satisfied"  on 
the  duplicate  of  such  bill  of  sale  deposited  in  his  office. 

AFFIDAVITS. 

14.  Before  whom  affidavits  may  be  made. — Affidavits 
sworn  out  of  the  Province. — All  affidavits  required  by  this  Act  to 
be  taken  and  made,  may  be  taken  by  and  made  before  the  Regis- 
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trar  appointed  under  the  provisions  of  this  Act,  or  by  and  before 
any  Judge,  Registrar,  Deputy  Registrar,  or  Clerk  of  a  Court 
having  a  seal,  or  by  and  before  any  Notary  Public  practising  with- 
in the  Province,  Justice  of  the  Peace,  or  Commissioner  empowered 
to  take  affidavits,  and  if  such  affidavits  are  made  without  the  Pro- 
vince, then  such  affidavits  may  be  taken  by  and  made  before  any 
person  authorised  by  the  Oaths  Act  for  the  making  of  affidavits 
without  the  Province  for  the  purpos-e  of  any  proceedings  in  any 
Court  in  the  Province. 

RULES  AND  REGULATIONS. 

15.  Rules  and  regulations. — The  following  rules  and  regula- 
tions shall  be  observed:  Provided,  however,  that  the  Lieutenant- 
Governor  in  Council  may  from  time  to  time  repeal,  alter  and  vary 
the  said  rules,  and  make,  repeal,  alter  and  vary  rules  for  giving 
effect  to  the  provisions  of  this  Act:  — 

(1.)  Books  to  be  kept  containing  particulars  of  bills  of 
sale. — Every  Registrar  shall  cause  every  bill  of  sale  and  every  such 
copy,  and  every  affidavit  filed  in  his  office,  to  be  numbered;  and 
shall  keep  a  book  or  books,  in  which  he  shall  cause  to  be  entered  a 
numerical  list  of  every  such  hill  of  sale,  and  copy,  and  affidavits, 
containing  therein  the  name,  addition  and  description  of  the  person 
making  or  giving  the  same;  or,  in  case  the  same  shall  be  made  or 
given  by  any  person  under  or  in  the  execution  of  process  as  afore- 
said, then  the  name,  addition  and  description  of  the  person  against 
whom  such  process  shall  have  issued,  and  also  of  the  person  to 
whom  or  in  whose  favour  the  same^hall  have  been  given,  together 
with  the  number  affixed  to  the  said  bill  of  sale,  or  copy,  or  affida- 
vits; and  the  date  of  the  said  bill  of  sale,  or  copy,  and  of  the 
registration  thereof,  and  all  such  particulars,  shall  be  entered  ac- 
cording to  the  Form  D  given  in  the  Schedule  to  this  Act;  and  the 
said  book,  and  every  bill  of  sale,  or  copy,  and  affidavit  filed  as  afore- 
said, may  be  searched  and  viewed  by  all  persons,  at  all  reasonable 
times,  upon  payment  for  every  search  of  the  fee  of  twenty-five  cents: 

(2.)  Index  book  to  be  kept. — Every  Registrar  shall  keep  an 
index  book 'showing  in  alphabetical  order  the  names  of  all  persons 
making  or  giving  bills  of  sale,  and  of  all  persons  against  whom 
process  shall  have  issued  as  aforesaid,  together  with  a  cross  refer- 
ence to  the  volume  and  folio  of  the  book  directed  to  be  kept  as  in 
the  last  preceding  section,  and  every  Registrar  shall  also  keep  an 
index  book,  in  manner  aforesaid,  of  all  duplicates  of  bills  of  sale, 
or  copies  thereof,  and  affidavits  as  aforesaid,  transmitted  to  him  as 
hereinbefore  provided: 

(3.)  Fees  to  be  taken. — Every  Registrar  shall  be  entitled  to 
receive  for  filing  and  registering  every  bill  of  sale,  or  a  copy  there- 
of, as  aforesaid  (including  the  taking  of  any  affidavit)  the  sum  of 
two  dollars,  and  no  more;  and  any  person  shall  be  entitled  to  have 
an  office  copy  or  an  extract  of  every  bill  of  sale,  or  of  the  copy 
thereof,  upon  paying  for  the  same  at  the  rate  of  twenty-five  cents 
per  folio  of  one  hundred  words: 

(4.)  Fees  not  provided  for. — In  respect  of  any  matter  not 
hereinbefore  provided  for,  the  Registrar  shall  exact  such  fees  as  are 
prescribed  by  rule  or  in  the  Schedule  hereto: 
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(5.)  Fees  to  be  subject  to  order  of  Lieutenant-Governor  in 
Council. — All  moneys  received  by  any  Registrar  under  this  Act 
shall  be  dealt  with  and  accounted  for  in  such  manner  as  the  Lieut- 
enant-Governor in  Council  may  by  Order  in  Council  from  time  to 
time  direct  and  appoint. 

SAVING  CLAUSES. 

16.  When  time  for  registering  expires  on  a  Sunday. — When 
the  time  for  registering  a  bill  of  sale  expires  on  a  Sunday  or  other 
day  on  which  the  Registrar's  office  is  closed,  the  registration  shall 
be  valid  if  made  on  the  next  following  day  on  which  the  office  is 
open. 

17.  Pending  litigation,  etc.,  not  affected. — Nothing  herein 
contained  shall  affect  any  rights  accrued,  obligations  incurred,  or 
litigation  pending  at  the  time  of  this  Act  coming  into  force. 

18.  Acts  repealed. — The  following  Acts  are  hereby  repealed: — 
The  "Bills  of  Sale  Act,"  being  chapter  32  of  the  Revised  Stat- 
utes. 1897. 

The  "Bills  of  Sale  Act  Amendment  Act,   1899,"   being  chapter 

7  of  the  Statutes  of  1899. 

The  "Bills  of  Sale  Act  Amendment  Act,  1901,"  being  chapter 
5  of  the  Statutes  of  1901. 

The  "Bills  of  Sale  Act  Amendment  Act,  1902,"  being  chapter 
5  of  the  Statutes  of  1902. 

The  "Bills  of  Sale  Act  Amendment  Act,  1904,"   being  chapter 

8  of  the  Statutes  of  1903-4. 

Provided  that  (except  as  is  herein  expressly  mentioned  with 
respect  to  construction)  nothing  in  this  Act  shall  affect  any  bill  of 
sale  executed  before  the  commencement  oi  this  Act;  and  as  regards 
bills  oX  sale  so  executed,  the  Acts  hereby  repealed  shall  continue  in 
force. 


SCHEDULE. 

"Bills  of  Sale  Act." 

Form  A. 

I,  ,  of  ,  make  oath  and  say  as  follows:  — 

1.  That  the  paper  writing  hereunto  annexed,  and  marked  "A," 
is  a  true  copy  of  a  bill  of  sale,  and  of  every  (or  where  the  original 
is  filed,  "is  the  bill  of  sale  and  every")  schedule  or  inventory  there- 
to annexed,  or  therein  referred  to,  and  of  every  attestation  of  the 
execution  thereof,  as  made  and  given,  and  executed  by 

2.  That  the  bill  of  sale  was  made  and  given  by  the  said 

on  the  day  of  ,  in  the  year  of  Our  Lord  one 

thousand  nine  hundred  and 

3.  That  I  was  present  and  did  see  the  said  in  the 
said  bill  of  sale  mentioned,  and  whose  name  is  signed  thereto,  sign 
and  execute  the  same  on  the  said  day  of  ,  in  the  year 
aforesaid. 
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4.  That  the  said  at  the  time  of  making  and  giving  the 
said  bill  of  sale  resided  and    still  resides  (if  such  be  the  fact),  at 
and  then  was  and  still  is  (if  such  be  the  fact)  .     [if 
there  has  been  a  change  of  residence  or  occupation    since  execution  of  bill 
tf  sale  give  particulars,  or,  if  place  of  business  be  given,  alter  accordingly.'! 

5.  That  the  name  set  and  subscribed  as  the  witness 
attesting  the  due  execution  thereof,  is  of  the  proper  handwriting  of 
me,  this  deponent,  and  that  I  reside  at  [give  number  of  house,  street 
and  town'],  and  am 

Subscribed  to  and  sworn  before  me  this  day  of 

A.  D.  39 


"Bills  of  Sale  Act." 
Form  B. 

For  a  Company  or  Corporation. 

I,  ,  of  ,  President,  Secretary  or  Director  {or  as 

the  case  may  be)  of  the  [name  of  company  or  corporation],  make  oath 
and  say  as  follows:  — 

1.  That  the  paper  writing  hereunto  annexed  and  marked  "A," 
is  a  true  copy  of  a  bill  of  sale,  and  of  (or  when  an  original  bill  of 
sale  is  filed  "is  a  bill  of  sale  together  with")  every  schedule  or  in- 
ventory thereto  annexed  or  therein  referred  to  as  made,  given  and 
executed  by  the  said  [name  of  company  or  corporation] 

2.  That  I,  as  President,  Secretary,  Director  (or  as  the  case  may 
be)  of  the  said  (company  or  corporation),  being  duly  authorized  so 
to  do,  did  affix  the  seal  of  the  said  (company  or  corporation) 
to  the  said  bill  of  sale,  did  sign  the  said  bill  of  sale  as 
(President,  Secretary,  Director,  or  as  the  case  may  be)  of  the  said 
(company  or  corporation)  and  did  duly  deliver  the  said  bill  of  sale 
as  the^act  and  deed  of  the  said  (company  or  corporation)  on  the 
day  of  ,  A.D.  19      . 

3.  That  the  head  office  or  chief  place  of  business  of  the  said 
(company  or  corporation)  in  British  Columbia  is  situate  at  [here 
state  fully  the  zchereabouts  of  the  head  office  or  chief  place  of  business 
such  as  street  and  number  if  any],  in  the  said  Province. 

Subscribed  to  and  sworn  before  me,  this       day  of         ,  A.D.  19  . 


"Bills  of  Sale  Act." 
Form  C. 

I  hereby  certify  that  the  document  hereunto  annexed  is  a  du- 
plicate of  the  bill  of  sale  (or  of  the  bill  of  sale,  as  the  case  may  be) 
and  of  the  affidavit,  as  filed  in  this  office  on  the        day  of      ,  19 

A.  B- 

To  the  County  Court  Registrar  at 
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So. 


By  whom  given. 
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"Bills  of  Sale  Act." 

Form  E. 

To  the  County  Court  Registrar  at 

Take  notice  that  a  bill  of  sale,  bearing  date  the  day  of    , 

A.D.  19    ,  made  between  of  and  of  ,  in 

consideration  of  the  sum  of  %  has  been  satisfied,  and  satisfaction 

thereof  was  duly  entered  by  me,  on  the  day  of         ,  A.D.  19    , 

A3. 


R.  S.  B.  C,  1897,  CHAP.  169. 

THE  SALES  OF  GOODS  ACT. 

CONDITIONAL  SALES. 

24.  Reservation  of  right  of  disposal. — Where  there  is  a  con- 
tract for  the  sale  of  specific  goods,  or  where  goods  are  subsequently 
appropriated  to  the  contract,  the  seller  may,  by  the  terms  of  the 
contract  or  appropriation,  reserve  the  right  of  disposal  of  the  goods 
until  certain  conditions  are  fulfilled.  In  such  case,  notwithstand- 
ing the  delivery  of  the  goods  to  the  buyer,  or  to  a  carrier  or  other 
bailee  or  custodier  for  the  purpose  of  transmission  to  the  buyer,  the 
property  in  the  goods  does  not  pass  to  the  buyer  mrtil  the  conditions 
imposed  by  the  seller  are  fulfilled: 

(2)  Where  goods  are  shipped,  and  by  the  bill  of  lading  the 
goods  are  deliverable  to  the  order  of  the  seller  or  his  agent,  the 
seller  is  prima  facie  deemed  to  reserve  the  right  of  disposal: 

(3)  Where  the  seller  of  goods  draws  on  the  buyer  for  the  price, 
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and  transmits  the  bill  of  exchange  and  bill  of  lading  to  the  buyer 
together,  to  secure  acceptance  or  payment  of  the  bill  of  exchange 
the  buyer  is  bound  to  return  the  bill  of  lading  if  he  does  not  hon- 
our the  bill  of  exchange,  and  if  he  wrongfully  retains  the  bill  of 
lading  the  property  in  the  goods  does  not  pass  to  him.  56  and  57 
Vict.  (Imp.),  c.  71,  s.  19. 

25.  Formalities  requisite  to  valid  conditional  sales.— From 

and  after  the  coming  into  force  of  this  Act,  very  receipt-note    hire 
receipt,  or  order  for  chattels  given  by  any  bailee  of  chattels  where 
the  condition  of  the  bailment  is   such   that   the   possession   of   the 
•  chattel  should  pass  without  any  ownership  therein  being  acquired 
by  the  bailee  until  the  payment  of  the  purchase  or  consideration 
money,  or  some  stipulated  part  thereof,  shall  be  void  as  against  any 
subsequent  purchasers  or  mortgagees  of  such  chattels  without  no- 
tice in  good  faith  for  valuable  consideration,  unless  a  true  copy  of 
any  such  receipt-note,  hire  receipt,  order,  or  other  instrument  evi- 
dencing the  bailment  or  conditional  sale  given  to  secure  the  pur- 
chase money,  or  part  thereof,  shall  be  filed  with  the  proper  officer, 
not  later  than  twenty-one  days  after  the  delivery  of  the  goods  or 
the  first  portion  thereof  to  the  bailee  or  conditional  purchaser;  and 
no  such  bailment  or  conditional  purchase  shall  be  valid  as  against 
such  subsequent  purchaser  or  mortgagee  as  aforesaid,  unless  it  is 
evidenced  in  writing,  signed  by  the  bailee,  or  conditional  purchaser, 
or  his  agent.     The  proper    officer    with    whom    any    instrument    as 
aforesaid  shall  be  filed  shall  be  the  officer  with  whom  a  bill  of  sale 
affecting  property  situate  at  the  place  where  the  bailee  or  condition- 
al   purchaser    resides  at  the  time  of  the  bailment    or    conditional 
purchase  would  by  law  be  required  to  be  registered.     1896,  c.  9,  s.  1. 
(2)  Should  any  goods  or  chattels  subject  to  the  provisions  of 
this  Act  be  affixed  to  any  realty,  such  goods  and  chattels  shall  not- 
withstanding   remain  so  subject  and  shall    not  be  realty,  but    the 
owner  of  such  realty,  or  any  puchaser,  or  any  mortgagee,  or  other 
incumbrancer  on  such  realty,  shall  have  the   right   as    against   the 
manufacturer,  bailor  or  vendor    thereof,    or    any    person    claiming 
through  or  un-der  them  to  retain  the  said  goods  and  chatties,  upon 
payment  of  the  amount  due  and  owing  thereon  (added  by  3  and  4 
Edw.  VII,  c.  46,  s.  1.) 

26.  Statement  of  amount  due  to  be  given  on  request. — 
Every  manufacturer,  bailor,  or  vendor  shall,  on  application  by  any 
proposed  purchaser  or  other  interested  person,  within  five  -days  furn- 
ish full  information  respecting  the  amount  or  balance  due  or  un- 
paid on  any  such  manufactured  goods  or  chattels,  and  the  terms  of 
payment  of  such  amount  or  balance,  and  in  case  of  refusal  or  ne- 
glect to  furnish  the  information  asked  for,  such  manufacturer,  bail- 
or, or  vendor  shall  be  liable  to  a  fine  not  exceeding  fifty  dollars  on 
summary  conviction  before  a  Stipendiary  or  Police  Magistrate  or 
two  Justices  of  the  Peace.    1892,  c.  21,  s.  2. 

27.  Address  to  be  given  by  person  demanding  statement. 
—The  person  so  inquiring  (if  by  letter)  shall  give  a  name  and  post 
office  address  to  which  a  reply  may  be  sent,  and  it  shall  be  sufficient 
if  the  information  aforesaid  be  given  by  registered  letter  deposited 
in  the  post  office  within  the  said  five  days,  addressed  to  the  person 
inquiring  at  his  proper  post  office  address,  or  where  a  name  and  ad- 
dress is  given  as  aforesaid,  addressed  to  such  person  by  the  name 
and  at  the  post  office  so  given.    1892,  c.  21,  s.  3. 
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28.  Power  to  redeem  chattel. — If  any  manufacturer,  bailor, 
or  vendor,  of  such  cattel  or  chattels,  or  his  successor  in  interest 
where  there  has  been  a  conditional  sale,  or  promise  of  sale,  take 
possession  thereof  for  breach  of  condition,  he  shall  retain  the  same 
for  twenty  days,  and  the  bailee,  or  his  successor  in  interest,  may 
redeem  the  same  within  such  period  on  payment  of  the  full  amount 
then  in  arrear,  together  with  interest  and  the  actual  costs  and  ex- 
penses of  taking  possession  which  have  been  incurred.  1892,  c.  21, 
s.  4. 

29.  Notice  of  sale. — When  the  goods  or  chattels  have  been 
sold  or  bailed  originally  for  a  greater  sum  than  thirty  dollars,  the 
same,  when  taken  possession  of,  as  in  the  preceding  section  men- 
tioned, shall  not  be  sold  without  five  days'  notice  of  the  intended 
sale  being  first  given  to  the  bailee,  or  his  successor  in  interest.  The 
notice  may  be  personally  served  or  may,  in  the  absence  of  such 
bailee  or  his  successor  in  interest,  be  left  at  his  residence  or  last 
known  place  of  abode  in  British  Columbia,  or  may  be  sent  by  re- 
gistered letter  deposited  in  the  post  office  at  least  seven  days  before 
the  time  when  the  said  five  days  will  elapse,  addressed  to  the  bailee, 
or  his  successor  in  interest,  at  his  last  known  post  office  address  in 
Canada.  The  said  five  days  or  seven  days  may  be  part  of  the 
twenty  days  in  the  previous  section  mentioned.     1892,  c.  21,  s.  5. 

30.  Officer  to  file  copy  of  receipt. — The  proper  officer,  on 
receipt  of  the  copy  mentioned  in  section  25  of  this  Act,  shall  duly 
file  the  same  and  cause  it  to  be  properly  entered  in  an  index  book 
to  be  kept  for  that  purpose,  and  shall  be  entitled  to  charge  twenty- 
five  cents  for  every  such  filing,  and  ten  cents  for  every  search  in 
respect  thereof.  In  the  event  of  any  variance  between  the  original 
document  and  the  copy  which  has  been  filed,  the  copy  filed  shall 
prevail.    1892,  c.  21,  s.  6. 

31.  Copy  of  receipt  to  be  left  with,  vendee. — The  manufac- 
turer, bailor,  or  vendor  shall  leave  a  copy  of  the  receipt-note,  hire 
receipt,  order,  or  other  instrument  by  which  a  lien  on  the  chattel 
is  retained,  or  which  provides  for  a  conditional  sale  with  the  bailee 
or  conditional  vendee  at  the  time  of  the  execution  of  the  instrument, 
or  within  twenty  days  thereafter.     1892,  c.  21,  s.  7. 

32.  Risk  "prima  facie"  passes  with  property. — Unless  other- 
wise agreed,  the  goods  remain  at  the  seller's  risk  until  the  property 
therein  is  transferred  to  the  buyer,  but  when  the  property  therein 
is  transferred  to  the  buyer  the  goods  are  at  the  buyer's  risk,  whe- 
ther delivery  has  been  made  or  not:  Provided  that  where  delivery 
has  been  delayed  through  the  fault  of  either  buyer  or  seller,  the 
goods  are  at  the  risk  of  the  party  in  fault  as  regards  any  loss  which 
might  not  have  occurred  but  for  such  fault:  Provided  also,  that 
nothing  in  this  section  shall  affect  the  duties  or  liabilities  of  either 
seller  or  buyer  as  a  bailee  or  custodier  of  the  goods  of  the  other 
party.    56  and  57  Vict.  (Imp.),  c.  71,  s.  20. 
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NORTH  WEST  TERRITORIES, 
ALBERTA  and  SASKATCHEWAN 

N.  W.  T.  BILLS  OF  SALE  ORDINANCE. 
(C.  O.  1898,  c.  43.) 

AN  ORDINANCE  RESPECTING  MORTGAGES  AND  SALES  OF 
PERSONAL  PROPERTY. 

The  Lieutenant  Governor  by  and  with  the  advice  and  consent 
of  the  Legislative  Assembly  of  the  Territories  enacts  as  follows: 

SHORT  TITLE. 

i.  Short  title. — This  Ordinance  may  be  cited  and  known  as 
"The  Bills  of  Sale  Ordinance."     C.  O.,  43,  s.  1. 

REGISTRATION  DISTRICTS. 

2.  Registration  districts. — For  the  purposes  of  the  registra- 
tion of  mortgages  and  other  transfers  of  personal  property  in  the 
Territories  the  following  shall  be  registration  districts: 

1.  Moosomin  district. — The  registration  district  of  "Moosom- 
in,"  comprising  that  part  of  the  provisional  district  of  Assiniboia 
as  is  defined  by  the  Order  of  the  Privy  Council  of  Canada  passed 
on  the  eighth  day  of  May,  A.D.  1882,  eastward  of  tire  eleventh  range 
of  townships  west  of  the  second  meridian  and  south  of  a  line 
which  may  be  described  as  follows:  Commencing  at  a  point  wlrere 
the  line  between  townships  twenty  and  twenty-one  in  the  Dominion 
Lands  system  of  survey  intersects  the  western  boundary  of  the  pro- 
vince of  Manitoba,  thence  westerly  following  the  said  line  between 
townships  twenty  and  twenty-one  to  its  intersection  with  the  line 
between  ranges  seven  and  eight  west  of  the  second  meridian,  thence 
northerly  along  the  line  'between  ranges  seven  and  eight  to  its  in- 
tersection with  the  line  between  townships  twenty-two  and  twenty- 
three,  thence  westerly  along  the  line  between  the  said  townships 
twenty-two  and  twenty-three  to  its  intersection  with  the  line  be- 
tween ranges  ten  and  eleven  west  of  the  second  meridian  in  the  Dom- 
inion Lands  system  of  survey; 

2.  Yorkton  district.— The  registration  district  of  "Yorkton," 
comprising  that  part  of  the  said  provisional  district  of  Assiniboia, 
eastward  of  the  eleventh  range  of  townships  west  of  the  second  me- 
ridian and  north  of  the  north  boundary  of  the  registration  district 
of  Moosomin; 

3.  Regina  district. — The  registration  district  of  "Regina," 
comprising  that  part  of  the  said  provisional  district  'of  Assiniboia 
west  of  the  registration  district  of  Moosomin  and  east  of  the  west 
line  of  the  twenty-third  range  of  townships  west  of  the  second  me- 
ridian: 

4.  Moose  Jaw  district. — The  registration  district  of  "Moose 
Jaw,"  comprising  that  part  of  the  provisional  district  of  Assiniboia 
west  of  the  registration  district  of  Regina  and  east  of  the  west  line 
of  the  twenty-third  range  of  townships  west  of  the  third  meridian; 
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5.  Medicine  Hat  district. — The  registration  district  of  "Med- 
icine Hat,"  comprising  all  that  portion  of  the  said  provisional  dis- 
trict of  Assiniboia  west  of  the  registration  -district  of  Moose  Jaw; 

6.  Macleod  district. — The  registration  district  of  "Macleod," 
comprising  all  that  portion  of  the  provisional  district  of  Alberta  as 
defined  by  the  said  Order  of  the  Privy  Council  lying  south  of  town- 
ship seventeen; 

7.  Calgary  district. — The  registration  district  of  "Calgary," 
comprising  all  that  part  of  the  said  provisional  district  of  Alberta 
lying  between  townships  sixteen  and  forty-three; 

8.  Edmonton  district. — The  registration  district  of  "Edmon- 
ton," comprising  all  that  portion  of  the  said  provisional  district  of 
Alberta  lying  north  of  township  forty-two; 

9.  Battleford  district. — The  registration  district  of  "Battle- 
ford"  comprising  all  that  portion  of  the  provisional  district  of  Sas- 
katchewan as  defined  by  the  said  Order  of  the  Privy  Council  lying 
west  of  the  fifth  range  of  townships  west  of  the  third  meridian; 

10.  Prince  Albert  district. — The  registration  district  of 
"Prince  Albert,"  comprising  all  that  portion  of  the  said  provisional 
district  of  Saskatchewan  lying  east  of  the  Battleford  registration 
district. 

(2)  New  districts. — The  Lieutenant  Governor  in  Council  shall  have 
power  to  alter  the  boundaries  of  any  registration  district  now  or  here- 
after established  by  adding  thereto  or  taking  therefrom',  and  to  establish 
neiv  districts  and  to  appoint  registration  clerks  therefor  who  shall  hold 
office  during  pleasure',  and  designate  at  what  places  the  offices  of  such 
clerks  shall  be  kept.    C.  O.  43,  s.  2,  and  1900  c.  12,  s.  1. 

REGISTRATION  CLERKS. 

3.  Present  clerks  continned. — The  registration  clerks  for  the 
existing  registration  districts  are  hereby  continued  in  office  and  shall 
severally  hold  office  during  pleasure  and  their  offices  shall  be  kept 
at  places  to  be  designated  by  the  Lieutenant  Governor  in  Council. 

(2)  Appointments  by  Lieutenant  Governor  in  Council. — In 
the  event  of  any  vacancy  occurring  in  the  office  of  registration 
clerk  by  reason  of  death,  resignation  or  otherwise  the  vacancy  shall 
be  filled  by  the  Lieutenant  Governor  in  Council.     C.  O.  43,  s.  3. 

4.  The  registration  clerks  under  this  Ordinance  shall  keep  their 
respective  offices  open  between  the  hours  of  ten  in  the  forenoon  and 
four  in  the  afternoon  on  all  days  excepting  Sundays  and  holidays 
and  except  on  Saturdays  and  during  the  period  of  vacation  prescrib- 
ed by  The  Judicature  Ordinance  when  the  same  shall  be  closed  at  one 
o'clock  in  the  afternoon  and  during  office  hours  only  shall  registra- 
tions be  made.     C.  O.  43,  s.  4. 

5.  No  registration  clerk  shall  draw  or  prepare  any  document  or 
conveyance  which  may  be  filed  or  registered  in  his  office  under  the 
provisions  of  this  or  any  other  Ordinance.    C.  O.  43,  s.  5. 

MORTGAGES  AND  SALES  OP  CHATTELS,  FORM  AND 
REGISTRATION.  . 

6.  Mortgages  unaccompanied  by  delivery  and  change  of 
possession  of  goods. — Every  mortgage  or  conveyance  intended  to 
operate  as  a  mortgage  of  goods  and  chattels  which  is  not  accompan- 
ied by  an  immediate  delivery  and  an  actual  and  continued  change 
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of  possession  of  the  things  mortgaged  shall  within  thirty  days  from 
the  execution  thereof  be  registered  as  hereinafter  provided  together 
with  the  aifidavit  of  a  witness  thereto  of  the  due  execution  of  such 
mortgage  or  conveyance  and  also  with  the  affidavit  of  the  mortga- 
gee or  one  of  several  mortgagees  or  the  agent  of  the  mortgagee  or 
mortgagees  if  such  agent  is  aware  of  all  the  circumstances  connect- 
ed therewith  and  is  properly  authorised  by  power  in  writing  to  take 
such  mortgage  in  which  case  a  copy  of  such  authority  shall  be  at- 
tached thereto  (save  as  hereinafter  provided  under  section  21  here- 
of) such  last  mentioned  affidavit  stating  that  the  mortgagor  there- 
in named  is  justly  and  truly  indebted  to  the  mortgagee  in  the  sum 
mentioned  in  the  mortgage,  that  it  was  executed  in  good  faith  and 
for  the  express  purpose  of  securing  the  payment  of  money  justly 
due  or  accruing  due  and  not  for  the  purpose  of  protecting  the  goods 
and  chattels  mentioned  therein  against  the  creditors  of  the  mort- 
gagor or  of  preventing  the  creditors  of  such  mortgagor  from 
obtaining  payment  of  any  claim  against  him;  and  every 
such  mortgage  or  conveyance  shall  operate  or  take  effect  upon, 
from  and  after  the  day  and  time  of  the  filing  thereof.     C.  0.  43,  s.  6. 

7.  Mortgage  may  be  in  form,  appended. — Except  as  to  cases 
provided  in  the  next  following  section  of  this  Ordinance  a  mort- 
gage or  conveyance  intended  to  operate  as  a  mortgage  of  goods  and 
chattels  may  be  made  in  accordance  with  form  A  in  the  schedule  of 
this  Ordinance.     C.  O.  43,  s.  7.     (b) 

8.  Mortgage  to  secure  future  advances  or  to  idemnify  in- 
dorsers,  etc. — In  case  of  an  agreement  in  writing  for  future  ad- 
vances for  the  purpose  of  enabling  the  borrower  to  enter  into  and 
carry  on  business  with  such  advances  and  in  case  of  a  mortgage  of 
goods  and  chattels  for  securing  the  mortgagee  repayment  of  such 
advances  or  in  case  of  a  mortgage  of  goods  and  chattels  for  securing 
the  -mortgagee  against  the  indorsement  of  any  bills  or  promissory 
notes  or  any  other  liability  by  him  incurred  for  the  mortgagor  not 
extending  for  a  longer  period  than  two  years  from  the  date  of  the 
mortgage  and  in  case  the  mortgage  is  executed  in  good  faith  and 
sets  forth  fully  by  recital  or  otherwise  the  terms,  nature  and  effect 
of  the  agreement  and  the  amount  of  liability  intended  to  be  created 
and  in  case  such  mortgage  is  accompanied  by  the  affidavit  of  a  wit- 
ness thereto  of  the  due  execution  thereof  and  by  the  affidavit  of  the 
mortgagee  or  one  of  'several  mortgagees  or  in  case  the  agreement 
has  been' entered  into  and  the  mortgage  taken  by  an  agent  duly  au- 
thorised by  writing  to  make  such  agreement  and  take  such  mort- 
gage, in  which  case  a  copy  of  such  authority  shall  be  attached  there- 
to, and  if  the  agent  is  aware  of  the  circumstances  connected  there- 
with, then,  if  accompanied  by  the  affidavit  of  such  agent,  such  af- 
fidavit whether  of  the  mortgagee  or  his  agent,  stating  that  the  mort- 
gage truly  sets  forth  the  agreement  entered  into  between  the  par- 
ties thereto  and  truly  states  the  extent  of  the  liability  intended  to 
be  created  by  such  agreement  and  covered  by  such  mortgage  and 
that  such  mortgage  is  executed  in  good  faith  and  for  the  express 
purpose  of  securing  the  mortgagee  repayment  of  his  advances  or 
against  the  payment  of  the  amount  of  his  liability  for  the  mortgag- 
or as  the  case  may  be,  and  not  for  the  purpose  of  securing  the  goods 
and  chattels  mentioned  therein  against  the  creditors  of  the  mort- 
gagor nor  to  prevent  such  creditors  from  recovering  any  claims 
which  they  may  have  against  such  mortgagor  and  in  case  such 
mortgage   is   registered  as   hereinafter   provided   within   thirty   days 
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from  the  execution  thereof  the  same  shall  be  as  valid  and  binding 
as  mortgages  mentioned  in  the  sixth  section  of  this  Ordinance.  C. 
O.  43.  s.  8. 

9.  Sale  of  goods  not  attended  by  delivery  and  change  of 
possession. — Every  sale,  assignment  and  transfer  of  goods  and 
chattels  not  accompanied  by  an  immediate  delivery  and  followed 
by  an  actual  and  continued  change  of  possession  of  the  goods  and 
chattels  sold  shall  he  in  writing  and  such  writing  shall  he  a  con- 
veyance under  the  provisions  of  this  Ordinance  and  shall  be  accom- 
panied by  an  affidavit  of  a  witness  thereto  of  the  due  execution 
thereof  and  an  affidavit  of  the  bargainee  or  one  of  several  bargain- 
ees or  of  the  agent  of  the  bargainee  or  bargainees  duly  authorised 
in  writing  to  take  such  conveyance  (a  copy  of  which  authority  shall 
he  attached  to  the  conveyance)  that  the  sale  is  bona  fide  and  for 
good  consideration  as  set  forth  in  the  said  conveyance  and  not  for 
the  purpose  of  holding  or  enabling  the  bargainee  to  hold  the  goods 
mentioned  therein  against  the  creditors  of  the  'bargainor;  and  such 
conveyance  and  affidavits  shall  be  registered  as  hereinafter  provided 
within  thirty  days  from  the  execution  thereof  otherwise  the  sale 
shall  be  absolutely  void  as  against  the  creditors  of  the  bargainor 
and  as  against  subsequent  purchasers  or  mortgagees  in  good  faith. 
C.  O.  43,  s.  9. 

10.  Registration  only  affects  district  where  made. — Such 
registration  shall  only  have  effect  in  the  registration  district  where- 
in such  registration  has  been  made.    C.  O.  43,  s.  10. 

11.  Omission  to  register  or  false  statement  of  consider- 
ation.— In  case  such  mortgage  or  conveyance  and  affidavits  are  not 
registered  as  hereinbefore  provided  or  in  case  the  consideration  for 
which  the  same  is  made  is  not  truly  express-ad  therein  the  mortgage 
or  conveyance  shall  be  absolutely  null  and  void  as  against  credit- 
ors of  the  mortgagor  and  against  subsequent  purchasers  or  mort- 
gagees in  good  faith  for  valuable  consideration.     C.  O.  43,  s.  11. 

12.  Description  of  property. — Assignment  for  benefit  o'f 
creditors. — All  the  instruments  mentioned  in  this  Ordinance  whe- 
ther for  the  mortgage  or  sale,  assignment  or  transfer  of  goods  and 
chattels  shall  contain  such  sufficient  and  full  description  thereof 
that  the  same  may  be  readily  and  easily  known  and  distinguished 
except  in  the  case  of  assignments  for  the  general  benefit  of  credit- 
ors in  which  case  the  description  shall  be  sufficient  if  it  is  in  the 
following  words:  "All  my  personal  property  which  may  be  seized 
and  sold  under  execution,"  or  words  to  that  effect.     C.  O.  43,  s.  12. 

13.  Registration  to  be  in  district  where  property  sitnate. 
—The  proper  registration  officer  for  instruments  being  mortgages 
and  transfers  of  personal  property  shall  be  the  clerk  of  the  regist- 
ration district  in  which  the  property  described  in  the  mortgage  or 
transfer  is  at  the  time  of  the  execution  of  the  instrument;  such  re- 
gistration clerks  shall  file  all  such  instruments  presented  to  them 
respectively  for  that  purpose  and  shall  indorse  thereon  the  time  of 
receiving  the  same  in  their  respective  offices  and  the  same  shall  be 
kept  there  for  the  inspection  of  the  public  subject  to  the  payment  of 
the  proper  fees.     C.  O.  43,  s.  13. 

14.  Clerk  to  enter  instruments  in  a  book.— Every  such  clerk 
shall  number  each  instrument  or  copy  filed  in  his  office  and  shall 
enter  in  alphabetical  order  in  a  book  to  be  provided  by  him  tho 
names  of  all  the  parties  to  such  instrument  with  the  number  in- 
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dorsed  thereon  opposite  to  each  name;  and  such  entry  shall  be  re- 
peated alphabetically  under  the  name  of  every  party  thereto.  C.  O 
43.  s.  14. 

CONVEYANCES  OF  GROWING  OR  FUTURE  CROPS. 

15.  Securities  on  crops. — No  mortgage,  bill  of  sale,  lien, 
charge,  incumbrance,  conveyance,  transfer  or  assignment  hereafter 
made,  executed  or  created  and  which  is  intended  to  operate  and 
have  effect  as  a  security  shall  in  so  far  as  the  same  assumes  to 
bind,  comprise,  apply  to  or  affect  any  growing  crop  or  crop  to  be 
grown  in  future  in  whole  or  in  part  be  valid  except  the  same  be 
made,  executed  or  created  as  a  security  for  the  purchase  price  and 
interest  thereon  of  seed  grain. 

(2)  Crop  mortgages  to  secure  price  of  seed  grain. — Every 
mortgage  or  incumbrance  upon  growing  crops  or  crops  to  be  grown, 
made  or  created  to  secure  the  purchase  price  of  seed  grain  shall  be 
held  to  be  within  the  provisions  of  this  Ordinance  and  the  affidavit 
of  bona  fides  among  the  other  necessary  allegations  shall  contain  a 
statement  that  the  same  is  taken  to  secure  the  purchase  price  of 
seed  .srain. 

(o\  Crop  must  be   sown  within  one  year  from  mortgage. — 

No  mortgage  or  incumbrance  to  secure  the  price  of  seed  grain  shall 
be  given  upon  any  crop  which  is  not  sown  within  one  year  of  the 
date  of  the  execution  of  the  said  mortgage  or  incumbrance. 

(4)  Separate  register  of  seed  grain  mortgages. — Every  re- 
gistration clerk  shall  keep  a  separate  register  of  such  seed  grain 
mortgages  and  shall  be  entitled  to  receive  the  same  fees  for  his  ser- 
vices as  provided  for  under  section  33  of  this  Ordinance. 

(5)  Seed  grain  mortgages  preferential  security. — Particul- 
ars to  be  given. — Every  such  seed  grain  mortgage  so  taken  and  fil- 
led shall  not  be  affected  by  or  subject  to  any  chattel  mortgage  or 
bill  of  sale  previously  given  'by  the  mortgagor  or  by  any  writ  of 
execution  against  the  mortgagor  in  the  hands  of  the  sheriff  at  the 
time  of  the  registration  of  such  seed  grain  mortgage  but  such  seed 
grain  mortgage  shall  be  a  first  and  preferential  security  for  the 
sum  therein  mentioned;  the  date  of  the  purchase  of  seed  grain,  the 
number  of  bushels  and  price  per  bushel  must  be  stated  in  the  mort- 
gage as  well  as  in  the  affidavit  of  bona  fides.    C.  O.  43,  s.  15. 

PROCEDURE  UNDER  MORTGAGE  ON  DEFAULT. 

16.  Cause  for  seizure  by  mortgagee. — Unless  it  is  otherwise 
specially  provided  therein  goods  and  chattels  assigned  under  a 
mortgage  or  conveyance  intended  to  operate  as  a  mortgage  of  goods 
and  chattels  shall  be  liable  to  be  seized  or  taken  possession  of  by 
the  grantee  for  any  of  the  following  causes: 

1.  Default  in  payment  or  performance  of  agreements. — If 
the  grantor  shall  make  default  in  payment  of  the  sum  or  sums  of 
money  thereby  secured  at  the  time  therein  provided  for  payment  or 
in  the  performance  of  any  covenant  or  agreement  contained  in  the 
mortgage  or  conveyance  intended  to  operate  as  a  mortgage  and  ne- 
cessary for  maintaining  the  security; 

2.  Removal  of  goods. — If  the  grantor  shall  without  the  written 
permission  of  the  grantee  either  remove  or  suffer  the  goods  or  any 
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of  them  to  be  removed  from  the  registration  district  within  which 
they  are  situate; 

3.  Rent  or  taxes. — If  the  grantor  shall  suffer  the  said  goods  ot 
any  of  them  to1  be  distrained  for  rent,  rates  or  taxes  or  shall  suffer 
the  said  goods  or  any  of  them  to  be  liable  to  seizure  for  rent  by 
reason  of  default  Of  the  grantor  in  paying  the  same  when  due; 

4.  Execution. — If  execution  shall  have  been  levied  against  the 
goods  of  the  grantor  under  any  judgment  at  law; 

5.  Attempt  to  dispose  of  goods. — If  the  grantor  shall  attempt 
to  sell  or  dispose  of  or  in  any  way  part  with  the  possession  of  the 
said  goods.     C.  O.  43,  s.  16. 

RENEWAL  OF  MORTGAGES. 

17.  Mortgage  filed  to  cease  to  be  valid  after  two  years  un- 
less renewed. — Every  mortgage  filed  in  pursuance  of  this  Ordinance 
shall  cease  to  be  valid  as  against  the  creditors  of  the  persons  mak- 
ing the  same  and  against  subsequent  purchasers  or  mortgagees  in 
good  faith  for  valuable  consideration  after  the  expiration  of  two 
years  from  the  filing  thereof  unless  within  thirty  days  next  preced- 
ing the  expiration  of  the  said  term  of  two  years  a  statement  exhib- 
iting the  interest  of  the  mortgagee,  his  executors,  administrators  or 
assigns  in  the  property  claimed  by  virtue  thereof  and  a  full  state- 
ment of  the  amount  still  due  for  principal  and  interest  thereon  and 
of  all  payments  made  on  account  thereof  is  filed  in  the  office  of  the 
registration  clerk  of  the  district  where  the  property  is  then  situate 
with  an  affidavit  of  the  mortgagee  or  of  one  of  several  mortgagees 
or  of  the  assignee  or  one  of  several  assignees  or  of  the  agent  of  the 
mortgagee  or  assignee  or  mortgagees  or  assignees  duly  authorised 
for  that  purpose,  as  the  case  may  be,  stating  that  such  statements 
are  true  and  that  the  said  mortgage  has  not  been  kept  on  foot  for 
any  fraudulent  purpose,  which  statement  and  affidavit  shall  be 
deemed  one  instrumnet.     C.  O.  43,  s.  17,  and  1900  c.  12,  s.  2. 

18.  Renewal  of  chattel  mortgage. — Such  statement  and  affi- 
davit shall  be  in  the  following  form  or  to  the  like  effect: 

STATEMENT  exhibiting  the  interest  of  C-D-  in  the  property 
mentioned  in  the  chattel  mortgage  dated  the  day 

of  A.D.  1        ,  made  between  A-B-  of  of 

the  one  part  and  C-D-  of  of  the  other  part  and  filed 

in    the     office   of   the    registration   clerk   of   the    registration    dis- 
trict of  (as  the  case  may  be)  on  the 
day  of                        1  ,  and  of  the  amount  -due  for  principal 
and  interest  thereon  and  of  all  payments  made  on  account  thereof. 

The  said  C-D-  is  still  the  mortgagee  of  the  said  property  and 
has  not  assigned  the  said  mortgage  (or  the  said  R.F.  if  the  assignee 
of  the  said  mortgage  by  virtue  of  an  assignment  thereof  from  the 
said  C-D-  to  him  dated  the  day  of 

1  •  or  as  the  case  may  be)- 

No  payments  have  been  made  on  account  of  the  said  mort- 
gage (or  the  following  payments  and  no  other  have  been  made  on 
account  of  the  said  mortgage: 

1  . — Jan.  1 — Cash  received  $  ) 

The  amount  still  due  for  principal  and  interest  on  the  said  mort- 
gage is  the  sum  of  dollars  computed  as  follows: 
(Here  give  the  computation-) 

CD.       - 
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To  Wit: 
North- West  Territories 

h  of  ,  the  mortgagee 

named  in  the  chattel  mortgage  mentioned  in  the  foregoing  (or  an- 
nexed) statement  (or  assignee  of  the  mort- 
gagee named  in  the  chattel  mortgage  mentioned  in  the  fore- 
going or  annexed  statement,  as  the  case  may  be)  make  oath  and  say: 

1.  That  the  foregoing  (or  annexed  statement)  is  true. 

2.  That  the  chattel  mortgage  mentioned  in  the  said  statement 
has  not  been  kept  on  foot  for  any  fraudulent  purpose. 

Sworn  before  me  at  ) 

in  the  North-West  Territories,  I 
this  day  of  1  \  C.  O.  43,  s.  18. 

19.  Further  renewal  yearly  after  first  renewal. — Another 
statement  in  accordance  with  the  provisions  of  section  17  hereof  duly 
verified  as  required  by  that  section  shall  be  filed  in  the  office  of  the 
registration  clerk  of  the  district  where  the  property  is  then  situate 
within  thirty  days  next  preceding  the  expiration  of  the  term  of  one 
year  from  the  day  of  the  filing  of  the  statement  required  by  the 
said  section  17  and  in  -default  thereof  such  mortgage  shall  cease  to 
be  valid  as  against  the  creditors  of  the  person  making  the  same  and 
as  against  purchasers  and  mortgagees  in  good  faith  for  valuable  con- 
sideration and  so  on  from  year  to  year;  that  is  to  say  another  state- 
ment as  aforesaid  duly  verified  shall  be  filed  within  thirty  days 
next  preceding  the  expiration  of  one  year  from  the  day  of  the  filing 
of  the  former  statement  and  in  default  thereof  such  mortgage  shall 
cease  to  be  valid  as  aforesaid.     C.  O.  43,  s.  19. 

20.  Personal  representative  or  assignee. — Filing  assign- 
ments.— The  affidavit  required  by  section  17  of  this  Ordinance  may 
be  made  by  any  next  of  kin,  executor  or  administrator  of  any  de- 
ceased mortgagee  or  by  an  assignee  claiming  by  or  through  any 
mortgagee  or  any  next  of  kin,  executor  or  administrator  of  any  such 
assignee;  but  if  the  affidavit  is  made  by  any  assignee,  next  of  kin, 
executor  or  administrator  of  any  such  assignee  the  assignment  or 
the  several  assignments  through  which  such  assignee  claims  shall 
be  filed  in  the  office  in  which  the  mortgage  is  originally  filed  at  or 
before  the  time  of  such  refiling  by  such  assignee,  next  of  kin,  exe-« 
cutor  or  administrator  of  such  assignee.    C.  O.  43,  s.  20. 

AGENTS  AUTHORITY  TO  TAKE  CONVEYANCES. 

21.  Authority    for    taking    instruments   may   be    general. — 

An  authority  for  the  purpose  of  taking  or  renewing  a  mortgage  or 
conveyance  intended  to  operate  as  a  mortgage  or  sale,  assignment 
or  transfer  of  goods  and  chattels  under  the  provisions  of  this  Or- 
dinance may  be  a  general  one  to  take  and  renew  all  or  any  mort- 
gages or  conveyances  to  the  mortgagee  or  bargainee;  and  provided 
such  general  authority  is  duly  filed  with  the  clerk  it  shall  not  be 
necessary  to  attach  a  copy  thereof  to  any  mortgage  filed.  C.  O.  43, 
s.  21. 

22.  "Mortgagee"  to  include  agent  or  manager  of  company. 
— For  the  purpose  of  making  the  affidavit  of  bona  fides  required  by 
sections  6,  8  and  9  of  this  Ordinance  and  the  affidavit  required  by 
section  17  of  this  Ordinance    the    erxpressions    "mortgagee,"    bar- 
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gainee,"  or  "assignee"  shall,  in  addition  to  their  primary  meaning, 
mean  and  include  the  agent  or  manager  of  any  mortgagee,  bargainee 
or  assignee  being  an  incorporated  company.    C.  O.  43,  s.  22. 

OMISSIONS  AND  ERRORS. 

23.  Rectification  of  omissions  and  errors. — Subject  to  the 
rights  of  third  persons  accrued  by  reason  of  such  omissions  as  are 
hereinafter  defined  any  judge  of  the  Supreme  Court  of  the  Territor- 
ies on  being  satisfied  that  the  omission  to  register  a  mortgage  or 
other  transfer  of  personal  property  or  any  authority  to  take  or  re- 
new the  same  or  any  statement  and  affidavit  of  renewal  thereof 
within  the  time  prescribed  by  this  Ordinance  or  the  omission  or 
misstatement  of  the  name,  residence  or  occupation  of  any  person 
was  accidental  or  due  to  inadvertence  or  impossibility  in  fact,  may 
in  his  discretion  order  such  omission  or  misstatement  to  be  rectified 
by  the  insertion  in  the  register  of  the  true  name,  residence  or  oc- 
cupation or  by  extending  the  time  for  such  registration  on  such 
terms  and  conditions  if  any  as  to  security,  notice  by  advertisement 
or  otherwise  or  as  to  any  other  matter  as  he  thinks  fit  to  direct. 
C.  O.  43,  s.  23. 

ASSIGNMENT  OF  MORTGAGES. 

/ 

24.  Filing  assignments  of  mortgages. — In  case  any  regist- 
ered chattel  mortgage  has  been  assigned  such  assignment  may 
upon  proof  by  the  affidavit  of  a  subscribing  witness  be  numbered 
and  entered  in  the  book  mentioned  in  section  14  hereof  in  the  same 
manner  as  a  chattel  mortgage  and  the  proceedings  authorised  by 
sections  26  and  27  of  this  Ordinance  may  and  shall  be  had  upon  a 
certificate  of  the  assignee  proved  in  manner  aforesaid.  C.  O.  43,  s. 
24. 

DISCHARGE  OF  MORTGAGE. 

25.  Discharge  of  mortgage. — Where  any  mortgage  of  goods 
and  chattels  is  registered  under  the  provisions  of  this  Ordinance 
such  mortgage  may  be  discharged  by  the  filing  in  the  office  in 
which  the  same  is  registered  of  a  certificate  signed  by  the  mort- 
gagee, his  executors  or  administrators  in  form  B  in  the  schedule 
hereto  or  to  the  like  effect.    C.  O.  43,  s.  25. 

26.  Entry  and  indorsement  of  discharge  of  mortgage. — 
The  officer  with  whom  such  chattel  mortgage  is  filed  upon  receiv- 
ing such  certificate  duly  proved  by  the  affidavit  of  a  subscribing  wit- 
ness shall  at  each  place  where  the  number  of  such  mortgage  has 
been  entered  with  the  name  of  any  of  the  parties  thereto  in  the 
book  kept  under  section  14  of  this  Ordinance  or  wherever  otherwise 
in  the  said  book  the  said  mortgage  has-been  entered,  write  the 
words  "Discharged  by  certificate  number  (stating  the  number  of  cer- 
tificate);" and  he  Shall  also  indorse  the  fact  of  such  discharge  upon 
the  instrument  discharged  and  shall  affix  his  name  to  such  indorse- 
ment.    C.  O.  43,  s.  26. 

27.  Certificate  of  discharge.— Any  person  filing  a  discharge 
of  mortgage  or  a  partial  discharge  of  mortgage  as  aforesaid  shall  be 
entitled  to  ask  for  and  receive  from  such  clerk  a  certificate  (other 
than  the  certificate  which  might  be  indorsed  on  a  copy  or  duplicate 
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of  the  mortgage  as  aforesaid)  of  such  discharge  or  partial  discharge 
In  the  form  following  or  to  the  like  effect: 

North-West  Territories  j 
Registration  District  of        / 

This  is  to  certify  that  an  instrument  purporting  to  be  a  dis- 
charge in  full  (or  a  partial  discharge  of  a  certain  chattel  mort- 
gage bearing  date  the  day  of  and 
filed  the  day  of  following,  made 
between  A-B-  of  as  mortgagor  and  C-D. 
of  as  mortgagee  has  been  filed  in  the  office  of 
the  clerk  of  the  registration  district  of  on 
tne  day  of  (and  in  case  of  a 
partial  discharge  that  the  goods  or  property  mentioned  in  such 
partial  discharge  consist  of  describing 
the  chattel  or  property)                                                            EM.,  Clerk. 

C.  O.  43.  s.  27. 

REMOVAL  OF  CHATTELS  MORTGAGED. 

28.  Mortgaged  goods  not  to  be  removed  without  notice. — 

No  goods  or  chattels  under  mortgage  shall  be  removed  into  another 
registration  district  without  a  notice  of  the  intention  to  remove  be 
mailed  post  paid  and  registered  to  the  mortgagee  at  his  last  known 
place  of  address  not  less  than  twenty  days  prior  to  such  removal. 
C.  O.  43,  s.  28. 

29.  Removal  of  goods  to  another  district. — In  the  event  of 
the  permanent  removal  of  goods  and  chattels  mortgaged  as  afore- 
said from  the  registration  district  in  which  they  were  at  the  time 
of  the  execution  of  the  mortgage  to  another  registration  district  be- 
fore the  payment  and  discharge  of  the  mortgage  a  certified  copy  of 
such  mortgage  under  the  hand  of  the  registration  clerk  in  whose 
office  it  was  first  registered  and  of  the  affidavit  and  documents  and 
instrument  relating  thereto  filed  in  such  office  shall  be 
filed  with  the  registration  clerk  of  the  district  to  which 
such  goods  and  chattels  are  removed  within  three  weeks 
from  such  removal  otherwise  the  said  goods  and  chattels  shall  be 
liable  to  seizure  and  sale  under  execution  and  in  such  case  the 
mortgage  shall  be  null  and  void  as  against  subsequent  purchasers 
and  mortgagees  in  good  faith  for  valuable  consideration  as  if  never 
executed.    C.  O.  43,  s.  29. 

EVIDENCE  CERTIFIED  COPIES. 

30.  Certified  copies. — Copies  of  any  instrument  filed  this  Or- 
dinance certified  by  the  registration  clerk  shall  be  received  as  prima 
facie  evidence  for  all  purposes  as  if  the  original  instrument  was 
produced  and  also  as  prima  facie  evidence  of  the  execution  of  the 
original  instrument  according  to  the  purport  of  such  copy  and  the 
clerk's  certificate  shall  also  be  prima  facie  evidence  of  the  date  and 
hour  of  registration  and  filing.    C.  O.  43,  s.  30. 

AFFIDAVITS. 

W 

31.  Officers  for  oaths. — All  affidavits  and  affirmations  requir- 
ed by  this  Ordinance  may  be  taken  and  administered  by  the  regis- 
tration clerk  or  any  person  whether  in  or  out  of  the  Territories  au- 
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thorised  to  administer  oaths  or  take  affidavits  for  use  in  the  Supreme 
Court  of  the  Territories  and  the  sum  of  25  cents  shall  be  payable  for 
every  oath  thus  administered.    C.  O.  43,  s.  31. 

EXPIRY  ON  HOLIDAY  OP  TIME  FOR  FILING. 

32.  Time  for  filing  expiring  on  Sunday  or  holiday.— 

under  any  provisions  of  this  Ordinance  the  time  for  registering  or 
filing  any  mortgage,  bill  of  sale,  instrument,  document,  affidavit  or 
other  paper  expires  on  a  Sunday  or  other  day  on  which  the  office 
in  which  the  registering  or  filing  is  to  be  made  or  done  is  closed 
and  by  reason  thereof  the  filing  or  registering  cannot  be  made  or 
done  on  that  day  the  registering  or  riling  shall  so  far  as  regards 
the  time  of  doing  or  making  the  same  be  held  to  >be  duly  done  or 
made  if  done  or  made  on  the  day  on  which  the  office  shall  next  be 
open.    C.  O.  43,  s.  32. 

CLERK'S  FEES. 

33.  Clerk's  fees. — For  services  under  this  Ordinance  each  clerk 
aforesaid  shall  be  entitled  to  receive  the  following  fees: 

1.  For  filing  each  instrument  and  affidavit,  including  the  cer- 
tificate on  a  duplicate,  if  any,  and  for  entering  the  same  in  a  book 
as  aforesaid,  50  cents; 

2.  For  filing  assignment  of  each  instrument  and  for  making  all 
proper  indorsements  in  connection  therewith,  50  cents; 

3.  For  filing  certificate  of  discharge  of  each  instrument  and  for 
making  all  proper  entries  and  indorsements  connected  therewith,  50 
cents; 

4.  For  searching  for  each  paper,  25  cents; 

5.  For  copies  of  any  document  filed  under  this  Ordinance  with 
certificate  thereof,  10  cents  for  every  hundred  words; 

6.  For  every  certificate  under  section  27  of  this  Ordinance,  50 
cents.    C.  O.  43,  s.  33. 

SCHEDULE. 

Form  A. 

(Section  7.) 
MORTGAGE  OF  CHATTELS. 

This  Indenture  made  the  day  of  A.D.  1. 

between  A.B.,  of  of  the  one  part  and  C.D-,  of 

of  the  other  part. 

Witnesseth  that  in  consideration  of  the  sum  of  $  now 

paid  to  A.B.  by  C-D.  the  receipt  of  Which  the  said  A.B.  hereby 
acknowledges  (or  whatever  else  the  consideration  may  be)  he  the  said 
A.B.  doth  hereby  assign  to  the  said  C-D.  his  executors,  administrat- 
ors and  assigns  all  and  singular  the  several  chattels  and  things  spe- 
cially described  as  follows  (or  in  the  schedule  hereto  annexed)  by 
way  of  security  for  the  payment  of  the  sum  of  $  and  interest 

thereon  at  the  rate  of 

per  cent,  per  annum  (or  whatever  else  may  be  the  rate)  and  the 
said  AS.  doth  further  agree  and  declare  that  (he  will  duly 
pay  to  the  said  C-D.    the   principal    sum    aforesaid   together    with 
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the  interest  then  due  on  the  day  of  A.D. 

(or  whatever  else  may  be  the  stipulated  time  or  times  for  pay- 
ment). And  the  said  A.B.  doth  agree  with  the  said  Q.D. 
that  he  will  (here  insert  terms  as  to  insurance,  payment  of  rent,  collate- 
ral securities  or  otherwise  which  the  parties  may  agree  to  for  the  main- 
tenance or  defeasance  of  the  security.) 

Provided  always  that  the  chattels  hereby  assigned  shall  not  be 
liable  to  seizure  or  to  be  taken  possession  of  by  the  said  C-D.  for 
any  cause  other  than  those  specified  in  section  16  of  The  Bills  of 
Sale  Ordinance  except  as  is  otherwise  specially  provided  herein. 

In  witness  whereof  the  said  A.B.  has  hereunto  set  his  hand  and 
seal. 

Signed  and  sealed  by  the  said  A-B. 
in  the  presence  of  me  E.F. 

(Add  name,  address  and  occupation 
of  witness.)  )  A.B. 


1 


Form  B. 

(Section  25.) 

DISCHARGE  OF  CHATTEL  MORTGAGE. 

To  the  registration  clerk  of  the  registration  district  of 
I,  A.B.,  of  do  certify  that  has 

satisfied  all  money  due  on  or  to  grow  due  on  a  certain  chattel 
mortgage  made  by  to  which 

mortgage  bears  date  the  day  of  A.D.  1 

and  was  registered  (or  in  case  the  mortgage  has  been  renewed  was 
renewed)  in  the  office  of  the  registration  clerk  of  the  registration 
district  of  on 

the  A.D.  1  as 

number  (here  mention  the  day  and  date 

of  registration  of  each  assignment  thereof  and  the  names  of  the  parties 
or  mention  that  such  mortgage  has  not  been  assigned  as  the  fact  may  be) 
and  that  I  am  the  person  entitled  by  law  to  receive  the  money;  and 
that  such  mortgage  is  therefore  discharged. 

Witness  my  hand  this  -\         day  of  A.D.  1 

Witness  (stating  residence  and  I 

f      A.B. 
occupation)  J         E.F. 


AMENDMENT. 

1900  c.  12. — An  Ordinance  to  amend  Chapter  43  of  the  Consoli- 
dated Ordinances  1898,  intituled  "An  Ordinance  respecting  Mortgages 
and  Sales  of  Personal  Property." 

{Assented  to  May  4*  I900^ 

The  Lieutenant  Governor  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Territories  enacts  as  follows: 

1.  and  2.  *  *  *  * 

3.  Mortgages  when  new  districts  formed.— All  chattel  mort- 
gages relating  to  property  within  any  newly  established  districts 
shall  (until  their  renewal  becomes  necessary  to  maintain  their  force 
against  creditors,  subsequent  purchasers  or  mortgagees  in  good 
faith)  continue  to  be  as  valid  and  effectual  in  all  respects  as  they 
would  have  been  if  the  new  district  had  not  been  established;  but 
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In  the  event  of  a  renewal  of  any  such  chattel  mortgage  after  the  es- 
tablishment of  such  new  district  the  renewal  statement  shall  be 
filed  in  the  office  of  the  registration  clerk  of  such  new  district  to- 
gether with  a  certified  copy  of  the  Chattel  mortgage  to  which  such 
renewal  statement  relates  and  of  any  renewals  thereof  under  the 
hand  of  the  registration  clerk  in  whose  office  the  same  were  filed; 
and  no  chattel  mortgage  in  force  and  filed  at  the  date  of  the  estab- 
lishing of  such  n-ew  district  shall  lose  its  priority  by  reason  of  its 
not  being  filed  in  the  office  of  the  registration  clerk  of  such  new  dis- 
trict prior  to  its  renewal.     1900,  c.  12,  s.  3. 


STATUTES  OF  ALBERTA,   190;. 

CHAPTER  5. 
(STATUTE  LAW  AMENDMENT  ACT.) 

10.  Section  18  of  The  Bills  of  Sale  Ordinance  is  amended  by  ad- 
ding thereto  the  following  subsections:  f 

"2.  Provision  for  renewal  of  mortgage  to  secure  deben- 
tures.— Where  such  mortgage  or  conveyance  is  made  as  security  for 
debentures  'and  the  by-law  or  resolution  authorizing  the  issue  of  de- 
bentures, as  a  security  for  which  the  mortgage  or  conveyance  was 
made,  or  a  copy  thereof,  certified  under  the  hand  of  the  president 
or  vice-president  and  secretary  of  the  company  and  verified  by  an 
affidavit  of  the  secretary  thereto  attached  or  endorsed  thereon,  and 
having  the  corporate  seal  attached  thereto,  together  with  a  copy  of 
the  mortgage  or  conveyance  certified  and  verified  as  aforesaid  is  filed 
with  the  registrar  of  joint  stock  companies  .within  the  time  limited 
for  filing  a  renewal  statement  in  accordance  with  section  17  hereof, 
it  shall  not  be  necessary  to  renew  the  said  mortgage  or  conveyance, 
but  the  same  shall  in  such  case  continue  to  be  valid  as  if  the  same 
had  been  duly  renewed  as  in  this  Ordinance  provided." 

"3.  Registrar  of  joint  stock  companies  to  keep  a  register  of 
by-laws,  etc. — The  registrar  of  joint  stock  companies  shall  keep  an 
alphabetical  register  of  all  such  by-laws,  mortgages  or  conveyances 
indexed  under  the  names  of  the  companies  executing  the  same,  and 
the  said  register  shall  be  open  to  inspection  by  any  person  on  pay- 
ment of  such  fees  as  may  .«e  from  time  to  time  prescribed  by  order 
in  council  in  that  behalf." 


STATUTES  OF  SASKATCHEWAN,  1908. 

CHAPTER  25. 
AN  ACT  TO  AMEND  THE  BILLS  OF  SALE  ORDINANCE. 

1.  C.  O.  1898,  s.  17  amended.— Section  17  of  the  Bills  of  Sale 
Ordinance  is  'hereby  amended  by  inserting  after  the  word  "mortgage" 
in  the  first  line  thereof  the  words  "or  conveyance  intended  to  oper- 
ate as  a  mortgage"  and  by  inserting  after  the  word  "mortgage"  in 
the  seventeenth  line  thereof  the  words  "or  conveyance." 

2.  Section  23  amended.^Seetion  23  of  the  said  ordinance  is 
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hereby  amended  by  inserting  before  the  word  "on"  in  the  third  litio 
thereof  the  words  "or  district  court." 

3.  Section  29  amended. — Section  29  of  the  said  Ordinance  i3 
hereby  amended  by  adding  thereto  the  following  as  subsection  (2). 

"(2).  Removal  of  goods  into  Saskatchewan. — -In  the  event  of 
the  permanent  removal  into  Saskatcnewan  of  goods  and  chattels  sub- 
ject to  a  mortgage  or  bill  of  sale  made,  executed  or  created  without 
Saskatchewan  from  a  place  in  which  they  iwere  at  the  time  of  the 
execution  of  said  mortgage  or  bill  of  sale,  a  copy  thereof  and  of 
the  affidavit  and  documents  and  instruments  relating  thereto  proved 
to  be  a  true  copy  by  the  affidavit  of  some  person  who  has  compared 
the  same  with  the  originals  shall  be  filed  with  the  registration  clerk 
of  the  district  to  which  such  goods  and  chattels  are  removed  within 
three  weeks  from  such  removal,  otherwise  the  mortgagee  or  bar- 
gainee shall  not  be  (permitted  to  set  up  any  right  of  property  or  right 
of  possession  to  said  goods  and  chattels  against  the  creditors  of  the 
mortgagor  or  bargainor  or  against  subsequent  purchasers  or  mort- 
gagees in  good  faith  for  valuable  consideration." 

4.  New  section  34  added. — The  said  Ordinance  is  hereby 
amended  by  adding  thereto  the  following  as  section  34. 

"34.  Act  not  applicable  to  railway  companies. — The  pro- 
visions of  this  Act  as  to  filing  and  registering  bills  of  sale  and  chat- 
tel mortgages  in  the  offices  of  the  registration  shall  not  appiy  to 
mortgages  by  railway  companies  including  cars,  equipment,  rolling 
stock  and  other  chattel  property  of  railway  companies,  but  such 
mortgages  may  >be  filed  and  registered  in  the  office  of  the  'provincial 
secretary  of  the  province  of  Saskatchewan  and  on  such  filing  and 
registration  shall  have  priority  from  the  date  of  such  filing  and  shall 
remain  in  force  until  the  same  have  ibeen  discharged  and  satisfied 
and  without  the  necessity  of  renewal  or  any  affidavits  of  execution 
or  bona  fides  and  discharges  of  such  mortgages  may  be  registered  in 
such  office." 

5.  Section  33  of  the  said  Act  is  hereby  amended  iby  adding  there- 
to as  subsection  (2)  thereof  the  following: 

"2.  Altering  and  compromising  fees. — Notwithstanding  any- 
thing herein  contained  the  Lieutenant  Governor  in  council  may  from 
time  to  time  make  (provision  for  the  alteration,  changing  or  com- 
promising the  payment  of  any  of  the  fees  payable  hereunder." 
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(C.  O.  1898,  C.  44). 

AN  ORDINANCE  RESPECTING    HIRE  RECEIPTS    AND  CONDI- 
TIONAL SALES  OF  GOODS. 

The  Lieutenant  Governor,  by  and  with  the  advice  and  consent 
of  the  Legislative  Assembly  of  the  Territories  enacts  as  follows: 

1.  Conditional  sales  of  goods.— Whenever  on  a  sale  or  bail- 
ment of  goods  of  the  value  of  $15  or  over  it  is  agreed,  provided  or 
conditioned  that  the  right  of  property  or  right  of  possession  in  whole 
or  in  part  shall  remain  in  the  seller  or  bailor  notwithstanding  that 
the  actual  possession  of  the  goods  passes  to  the  buyer  or  bailee  the 
seller  or  bailor  not    be    permitted    to    set    up    any    such   right    of 

21 
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property  or  right  of  possession  as  against  any  purchaser  or  mort- 
gagee of  or  from  the  buyer  or  bailee  of  such  goods  in  good  faith  for 
valuable  consideration  or  as  against  judgments,  executions  or  at- 
tachments against  the  purchaser  or  bailee  unless  such  sale  or  bail- 
ment with  such  agreement,  proviso  or  condition  is  in  writing  signed 
by  the  bailee  or  his  agent  and  registered  as  hereinafter  provided. 
Such  writing  shall  contain  such  a  description  of  the  goods  the  sub- 
ject of  the  (bailment  that  the  same  may  be  readily  and  easily  known 
and  distinguished: 

Proviso. — Provided  that  nothing  in  this  section  shall  apply  to  any 
bailment  where  it  is  not  intended  that  the  property  in  the  goods  shall 
eventually  ipass  to  the  bailee  on  payment  of  purchase  money  in  whole 
or  in  part  or  the  performance  of  some  condition  by  the  bailee.  C.  O. 
44,  s.  1. 

2.  Registration. — .Such  writing  or  a  true  copy  thereof  3halT"be 
registered  in  the  office  of  the  registration  clerk  for  chattel  mortgages 
in  the  registration  district  within  which  the  buyer  or  bailee  resides 
within  thirty  days  of  such  sale  or  bailment  and  also  in  the  registra- 
tion district  in  which  the  goods  are  delivered  or  to  which  they  may 
be  removed  within  thirty  days  of  such  delivery  or  removal  verified 
by  the  affidavit  of  the  seller  or  ibailor  or  his  agent  stating  that  the 
writing  (or  copy)  truly  sets  forth  the  agreement  between  the  parties 
and  that  the  agreement  therein  set  forth  is  bona  fide  and  not  to  pro- 
tect the  goods  in  question  against  the  creditors  of  the  buyer  or  bailee 
as  the  case  may  ibe.  <C.  O.  44,  s.  2. 

3,  4  and  5.  **•**•*«** 

6.  Memorandum  of  satisfaction  of  seller. — The  seller  or 
bailor  shall  upon  payment  or  tender  of  the  amount  due  in  respect  of 
such  goods  or  performance  of  the  conditions  of  the  bailment  sign  and 
deliver  to  any  person  demanding  it  a  memorandum  in  writing  stating 
shall  thereupon  operate  to  divest  the  seller  or  bailor  of  any  further 
that  his  claims  against  the  goods  are  satisfied  ana  such  memorandum 
interest  or  right  of  possession  if  any  in  the  said  goods.  Any  such 
memorandum  if  accompanied  by  an  affidavit  of  execution  of  an  at- 
testing witness  may  .be  registered.     C.  O.  44,  s.  6. 

7.  Retaking  Possession. — In  case  the  seller  or  bailor  shall  re- 
take possession  of  the  goods  he  shall  retain  the  same  in  his  pos- 
session for  at  least  twenty  days  and  the  buyer,  bailee  or  any  one 
claiming  by  or  through  or  under  the  buyer  or  bailee  may  redeem  the 
same  upon  payment  of  the  amount  actually  due  thereon  and  the  ac- 
tual necessary  expenses  of  taking  possession.    C.  O.  44,  s.  7. 

8.  Five  days'  notice  of  sale  to  be  given. — The  goods  or  chat- 
tels shall  not  be  sold  without  five  days  notice  of  the  intended  sale 
being  first  given  to  the  buyer  or  'bailee  or  his  successor  in  interest. 
The  notice  may  >be  personally  served  or  may  in  the  absence  of  such 
buyer,  bailee  or  his  successor  in  interest  ibe  left  at  his  residence  or 
last  place  of  abode  or  may  be  sent  >by  registered  letter  deposited  in 
the  post  office  at  least  seven  days  before  the  time  when  the  said  five 
days  will  elapse  addressed  to  the  buyer  or  bailee  or  his  successor 
in  interest  at  his  last  known  post  office  address  in  Canada.  The  said 
five  days  or  seven  days  may  be  part  of  the  twenty  days  mentioned  in 
section  7  hereof.    C.  O.  44,  s.  8. 

9.  Copies  of  instrnment  to  be  evidence. — Copies  of  any  in- 
strument filed  under  this  Ordinance  certified  by  the  registration 
clerk  shall  be  received  as  prima  facie  evidence  for  all  purposes  as  if 
the  original  instrument  were  produced  and  also  as  prima  facie  evi- 
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denee  of  the  execution  of  the  original  instrument  according  to  th« 
purport  of  such  copy.  And  the  clerk's  certificate  shall  also  be  prima 
facie  evidence  of  the  date  and  hour  of  registration  or  filing.  C.  O.  44, 
a.  9. 

10.  Registration  fees. — The  registration  clerk  shall  he  en- 
titled to  charge  a  fee  of  25  cents  for  each  registration;  10  cents  for 
each  search;  10  cents  per  100  words  for  copies  of  documents  and  25 
cents  for  each  certificate.    €.  O.  44,  s.  10. 


STATUTES  OF  SASKATCHEWAN,  1907. 
CHAPTER  17. 

AN  ACT  TO  AMEND  CHAPTER  44  OF  THE  CONSOLIDATED  OR- 
DINANCES, INTITULED  "AN  ORDINANCE  RESPECT- 
ING HIRE  RECEIPTS  AND  CONDITIONAL 
SALES  OF  GOODS." 

[Assented  to  April  3,  1907.] 
His  Majesty  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  Saskatchewan,  enacts  as  follows: 

1.  Section  2  of  chap.  44  C.  O.  repealed.— Section  2  of  chapter 
44  of  The  Consolidated  Ordinances  is  hereby  repealed  and  the  follow- 
ing sections  substituted  therefor: 

"2.  New  section  2. — iSuch  writing  or  a  true  copy  thereof  shall 
be  registered  in  the  office  of  the  registration  clerk  for  chattel  mort- 
gages in  the  registration  district  within  which  the  buyer  or  bailee 
resides  within  thirty  days  from  the  time  of  the  actual  delivery  of 
such  goods  to  the  bailee  or  buyer;  and  in  the  event  of  such  goods 
being  delivered  in  a  registration  -district  other  than  that  in  which 
the  buyer  or  bailee  resides  at  the  time  of  such  delivery  such  writing 
or  a  true  copy  thereof  shall  also  be  registered  within  thirty  days 
from  the  time  of  the  actual  delivery  of  such  goods  in  the  registration 
district  in  which  such  goods  are  delivered. 

"(2)  If  such  goods  are  after  the  delivery  thereof  removed  by 
the  buyer  or  (bailee  into  another  registration  district  a  further  regis- 
tration shall  be  made  in  the  registration  district  into  which  such 
goods  are  removed  within  sixty  days  after  such  removal. 

"(3)  Every  such  agreement  or  a  true  copy  thereof  shall  upon 
every  such  registration  be  accompanied  by  an  affidavit  of  the  seller 
or  bailor  or  his  agent  stating  that  the  written  agreement  annexed 
thereto  truly  sets  forth  the  agreement  entered  into  between  the  par- 
ties and  that  the  said  agreement  was  entered  into  bona  fide  and  not 
for  the  purpose  of  protecting  the  goods  mentioned  therein  against  the 
creditors  of  the  buyer  or  'bailee." 

2.  New  section  added  as  section  11. — By  adding  to  the  said 
Ordinance  the  following  section  as  section  11: 

"11.  Nothing  in  the  said  Ordinance  or  in  this  Act  shall  apply 
to  the  sale  or  bailment  of  any  manufactured  goods  or  chattels  of  the 
value  of  $15  or  over  which  at  the  time  of  the  actual  delivery  thereof 
to  the  buyer  or  bailee  have  the  manufacturer's  or  vendor's  name 
painted,  printed  or  stamped  thereon  or  plainly  attached  thereto  by  a 
plate  or  similar  device;  and  such  manufacturer  or  vendor  (being  the 
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seller  or  bailor  of  such  goods  ot  chattels)  keeps  an  office  in  the 
province  where  inquiry  may  be  nad  and  information  procured  con- 
cerning the  -sale  or  bailment  of  such  goods  or  chattels;  and  such 
manufacturer  or  -vendor  of  the  agent  thereof  does  .within  five  days 
after  receiving  a  request  so  to  do  either  made  in  person  to  him  or 
by  registered  letter  furnish  to  any  applicant  therefor  a  statement 
of  the  amounts  (if  any  paid  thereon)  and  the  balance  remaining 
unpaid;  the  person  so  inquiring  s^all  if  such  inquiry  is  by  letter 
give  a  name  and  post  office  address  to  which  a  reply  may  be  sent; 
and  it  shall  be  sufficient  if  the  information  aforesaid  be  given  by 
registered  letter  deposited  in  the  post  office  within  the  said  five  days 
addressed  to  the  iperson  inquiring  at  his  proper  post  office  address 
or  where  a  name  and  address  is  given  as  aforesaid  addressed  to  such 
person  by  the  name  and  at  the  post  office  so  given." 


STATUTES  OF  SASKATCHEWAN,  1908. 

CHAPTER  38,  sec.  6. 

6.  Section  1  of  an  Ordinance  Respecting  Hire  Receipts  and  Con- 
ditional Sales  of  Goods  is  amended  by  adding  thereto  the  following 
proviso: 

"And  provided  that  nothing  in  this  section  shall  apply  in  case? 
of  conditional  sales  or  /bailments  of  incorporated  companies  to  rail- 
way companies  if  the  contract  evidencing  the  conditional  sale  or 
bailment  or  a  copy  thereof  certified  under  the  hand  of  the  president 
or  vice-president  and  secretary  of  the  company  and  verified  by  an 
affidavit  of  the  secretary  thereto  attached  or  endorsed  thereon,  and 
having  the  corporate  seal  attached  thereto,  is  filed  with  the  registrar 
of  joint  stock  companies  within  thirty  days  from  the  execution 
thereof." 

(2)  Section  8  of  the  said  ordinance  is  amended  by  striking  out 
the  word  "five"  wherever  it  occurs  therein  and  substituting  therefor 
the  word  "eight,"  and  by  striking  out  the  word  "seven"  wherever 
it  occurs  therein  and  substituting  therefor  the  word  "ten." 


STATUTES  OF  ALBERTA,  1908. 

CHAP.  20,  sec.  2. 

2.  The  ordinance  respecting  Hire  Receipts  and  Conditional 
sales  of  goods,  is  amended  as  follows: 

(1)  By  adding  to  section  1  a  proviso  in  the  same  words  as  that 
added  by  the  Saskatchewan  statutes  of  1908,  chap.  38,  sec.  6,  supra. 

(2)  By  repealing  section  2  and  substituting  therefor  a  section  in 
the  same  words  as  the  Saskatchewan  statutes  of  1907,  chap.  17,  sec. 
1,  supra. 


MANITOBA 

R.  S.  M.,  1902,  CHAP.  11. 

AN  ACT  RESPECTING  MORTGAGES  AND  SALES  OF  PERSONAL 

PROPERTY. 

Short  Title s.  1. 

Interpretation  of  Expressions s.  2. 

"Actual    and    continued    change    of     possession,"    s-s.    (a). 
"Clerk  of  County  Court,"  "clerks,"  s-s.  (6). 
"Judicial  division,"  s-s.  (c). 
"Creditors,"  s-s.   (d). 

Sales ss.  3,  4 

Certain  to  be  in  writing  and  registered,  s.  3. 
Agreements  for  sale,  s.  4. 

Mortgages ss.  5-7. 

Chattel  mortgages  to  be  registered,  s.  5. 
Mortgages  to  secure  future  advances  or  surety,  s.  6. 
Agreement  for  mortgage,  s.  7. 

Verbal  Agreements  to  Sell  or  Mortgage s.  8. 

When  Sales  and  Mortgages  to  Take  Effect s.  9. 

Description  of  Goods s.  10. 

Affidavits ss.  11,  12. 

Before  whom  to  be  sworn,  s.  11. 
By  whom  to  be  made,  s.  12. 

Assignments s.  13 

Registration ss.  14-19. 

When  to  be  made,  s.  14. 

Computation  of  time  for,  s.  15. 

Where  time  expires  on  Sunday  or  holiday,  s.  16. 

Mode  of  registration,  s.  17. 

Books  open  to  inspection,  s.  18. 

Certified  copies  as  evidence,  s.  19. 
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Renewals  of  Mortgages ss.  20-24. 

To  be  made  within  2  years  from  registration,  s.  20. 

And  repeated  every  2  years,  s.  21. 

Affidavit  for,  s.  22. 

Recording  renewals,  s.  23. 

Not  to  be  received  after  time  expired,  s.  24. 

Discharge  of  Mortgages ss.  25-28 

Form  of,  s.  25. 
Registration  of,  s.  26. 
Entries  respecting,  s.  27. 
Certificate  of,  s.  28. 

Removal  of  Goods ss.  29-31 

Copy  of  mortgage  to  be  filed  in  division  goods  removed  to, 

s.  29. 
Record  of  removal,  s.  30. 
Renewal  in  case  of,  s.  31. 

Changes  in  Judicial  Divisions ss.  32-36 

Transfers  in  cases  of,  s.  32. 

Time  within  which  to  be  made,  s.  33. 

Where  change  leaves  goods  in  two  divisions,  s.  34. 

Abolition  of  judicial  division,  s.  35. 

Orders  in  Council,  s.  36. 

Fees  of  Clerks  of  County  Courts s.  37. 

Miscellaneous  Provisions ss.  38-43 

Affidavit  when  grantee  or  mortgagee  a  corporation,  s.  38. 
Growing  crops  not  to  be  mortgaged,  except  as   security  for 

seed-grain,  s.  39. 
Priority  of  seed-grain  mortgages,  s.  40. 
To  be  within  Act,  s.  41. 
Separate  register  for,  s.  42. 
Certificate  of  mortgage  registered,  s.  43. 
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His  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  Manitoba,  enacts  as  follows: — 

SHORT  TITLE. 

1.  Short  title.— This  Act  may  be  cited  as  "The  Bills  of  Sale 
and  Chattel  Mortgage  Act."     63  and  64  V.,  c.  31,  s.  1. 

INTERPRETATION. 

2.  Interpretation. — In  this  Act,  unless  the  context  otherwise 
requires, — 

(a.)  "Actual  and  continued  change  of  possession." — The  ex- 
pression "actual  and  continued  change  of  possession"  shall  be  taken 
to  be  such  change  of  possession  as  is  open  and  reasonably  sufficient 
to  afford  public  notice  thereof; 

(b.)  "County  CouTt  clerk." — The  expression  "clerk  of  the 
County  Court"  or  "clerk"  includes  a  deputy  clerk  or  acting  clerk; 

(c.)  "Judicial  division." — The  expression  "judicial  division" 
includes  such  territory  as  by  any  provision  in  any  statute  or  order 
in  Council  is  now  assigned  to  any  County  Court,  or  that  shall  here- 
after by  any  Act  or  by  order  in  Council  be  assigned  to  any  County 
Court; 

(■d.)  "Creditors." — The  expression  "creditors"  extends  to  and 
includes  any  assignee  for  the  general  benefit  or  creditors  of  the 
mortgagor  or  bargainor.     63  and  64  V.,  c.  31,  s.  2. 

SALES. 

3.  Sale  of  goods  not  attended  with  delivery  to  be  register- 
ed.— Every  sale  made  of  goods  and  chattels,  situated  in  the  Province 
of  Manitoba,  not  accompanied  by  an  immediate  delivery,  followed 
by  an  actual  and  continued  change  of  possession,  of  the  goods  and 
chattels  sold,  shall  be  in  writing,  and  such  writing  shall  be  a  con- 
veyance under  the  provisions  of  this  Act,  and  shall  be  accompanied 
by  an  affidavit  of  a  subscribing  witness  thereto  of  the  due  execution 
■thereof,  and  an  affidavit  by  the  bargainee  or  his  agent  that  the  sale 
is  bona  fide  and  for  good  or  valuable  consideration,  as  set  forth  in 
the  said  conveyance,  and  not  for  the  purpose  of  holding  or  enabling 
the  bargainee  to  hold  the  goods  mentioned  therein  against  the  cre- 
ditors of  the  bargainor,  and  the  conveyance  and  affidavits  shall  be 
registered,  as  by  this  Act  provided,  within  twenty  days  from  the 
date  thereof,  otherwise  the  sale  shall  be  absolutely  null  and  void 
as  against  the  creditors  of  the  bargainor  and  as  against  subsequent 
purchasers  or  mortgagees  in  good  faith  for  good  or  valuable  consid- 
eration.    03  and  64  V.,  c.  31,  s.  3;   1  and  2  Ed.  7.,  c.  28,  s.  1. 

4.  Agreement  for  sale  of  goods  to  he  deemed  a  sale. — Every 
covenant,  promise  or  agreement  for  the  sale  of  goods  and  chattels, 
in  whatsoever  words  the  same  may  be  expressed,  shall  be  deemed 
to  be  a  sale  of  goods  and  chattels  within  the  meaning  of  this  Act, 
and,  unless,  accompanied  by  an  immediate  delivery,  and  followed  by 
an  actual  and  continued  change  of  possession,  of  the  said  goods  and 
chattels,  shall  be  in  writing,  and  such  writing,  accompanied  by  af- 
fidavits of  execution  and  bona  fides,  shall  be  registered  within  the 
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time  and  in  the  manner  prescribed  in  the  next  preceding  section, 
otherwise  the  said  covenant,  promise  or  agreement  shall  be  ab- 
solutely void  as  against  creditors  of  the  bargainor  and  as  against 
subsequent  purchasers  or  mortgagees  in  good  faith  for  good  or  val- 
uable consideration.    63  and  64  V.,  c.  31,  s.  4. 

MORTGAGES. 

5.  Mortgage  to  be  filed  with  affidavits.— Otherwise  to  he 

void.— Every  mortgage,  or  conveyance  intended  to  operate  as  a 
mortgage,  of  goods  and  chattels  situate  in  the  Province  of  Manitoba, 
which  is  not  accompanied  by  immediate  delivery  and  an  actual  and 
continued  change  of  possession  of  the  things  mortgaged,  shall  be 
registered,  as  by  this  Act  provided,  within  twenty  days  from  the 
date  thereof,  together  with  an  affidavit  of  a  subscribing  witness 
thereto  of  the  due  execution -of  such  mortgage  or  conveyance,  and 
with  an  affidavit  of  the  mortgagee  or  his  agent  that  the  mortgagor 
therein  named  is  justly  and  truly  indebted  to  the  mortgagee  in  the 
sum  mentioned  in  the  mortgage,  that  it  was  executed  in  good  faith, 
and  for  the  express  purpose  of  securing  the  payment  of  money  just- 
ly due  or  accruing  due,  and  not  for  the  purpose  of  protecting  the 
goods  and  chattels  mentioned  therein  against  the  creditors  of  the 
mortgagor  or  of  preventing  the  creditors  of  such  mortgagor  from 
obtaining  payment  of  any  claim  against  him,  otherwise  such  mort- 
gage or  conveyance  shall  be  absolutely  null  and  void  as  against  the 
creditors  of  the  mortgagor  and  as  against  subsequent  purchasers  or 
mortgagees  in  good  faith  for  good  or  valuable  consideration.  63 
and  64  V.,  c.  31,  s.  5;  1  and  2  Ed.  7,  c.  28,  s.  2. 

6.  Agreement  for  future  advances. — In  case  of  an  agreement 
for  future  advances  for  the  purpose  of  enabling  the  borrower  to 
enter  into  and  carry  on  business  with  such  advances,  the  time  of 
repayment  thereof  not  being  longer  than  two  years  from  the  mak- 
ing of  the  agreement,  and  in  case  of  a  mortgage  of  goods  and  chat- 
tels for  securing  the  mortgagee  against  the  indorsement  of  any  bills 
or  promissory  notes,  or  any  other  liability  incurred  by  him  for  the 
mortgagor,  not  extending  for  a  longer  period  than  two  years  from 
the  date  of  such  mortgage,  and  in  case  the  mortgage  is  executed  in 
good  faith  and  sets  forth  fully,  by  recital  or  otherwis-e,  the  terms, 
nature  and  effect  of  the  agreement  and  the  amount  of  the  liability 
intended  to  be  created,  and  in  case  such  mortgage  is  accompanied 
by  an  affidavit  of  a  subscribing  witness  thereto  of  the  due  execu- 
tion thereof,  and  by  the  affidavit  of  the  mortgagee  or  his  agent 
stating  that  the  mortgage  truly  sets  forth  the  agreement  entered 
into  between  the  parties  thereto,  and  truly  states  the  extent  of  the 
liability  intended  to  be  created  by  such  agreement  and  covered  by 
such  mortgage,  and  that  such  mortgage  is  executed  in  good  faith 
and  for  the  express  purpose  of  securing  to  the  mortgagee  the  re- 
payment of  his  advances,  or  against  the  payment  of  the  amount  of 
his  liability  for  the  mortgagor,  as  the  case  may  be,  and  not  for  the 
purpose  of  securing  the  goods  and  chattels  mentioned  therein  against 
the  creditors  of  the  mortgagor  nor  to  prevent  such  creditors  from 
recovering  any  claims  which  they  may  have  against  such  mortga- 
gor, and  in  case  such  mortgage  is  registered,  as  by  this  Act  provid- 
ed, within  twenty  days  from  the  date  thereof,  the  same  shall  be  as 
binding  as  mortgages  mentioned  in  the  fifth  section  of  this  Act.  63 
and  64  V.,  c.  31,  s.  6,  part. 
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7.  Agreement  for  mortgage  to  be  treated  as  a  mortgage. — 

Every  convenant,  promise  or  agreement  entered  into  to  make,  ex- 
ecute or  give  a  mortgage  or  conveyance  intended  to  operate  as  a 
mortgage  of  goods  and  chattels,  in  whatever  words  the  same  may 
be  expressed,  shall  be  deemed  to  be  a  mortgage  or  conveyance  with- 
in the  meaning  of  this  Act,  and,  unless  accompanied  by  an  imme- 
diate delivery  and  an  actual  and  continued  change  of  possession  of 
the  goods  and  chattels  mortgaged,  shall  be  registered  within  the 
time  and  in  the  manner  prescribed  in  the  next  preceding  section,  to- 
gether with  affidavits  of  bona  fides  and  execution,  otherwise  such 
covenant,  promise  or  agreement  shall  be  absolutely  null  and  void 
as  against  creditors  of  the  mortgagor  and  against  subsequent  pur- 
chasers or  mortgagees  in  good  faith  for  good  or  valuable  considera- 
tion.    63  and  64  V.  c.  31,  s.  7. 

VERBAL  AGREEMENTS  FOR  SALE  OR  MORTGAGE. 

8.  Verbal  agreements  invalid. — Every  verbal  agreement  to  the 
effect  mentioned  in  the  fourth  and  seventh  sections  of  this  Act,  and 
not  reduced  to  writing,  shall  be  absolutely  null  and  void  to  all  in- 
tents and  purposes  whatsoever,  as  against  creditors  or  subsequent 
purchasers  or  mortgagees  in  goo'd  faith  for  good  or  valuable  consi- 
deration.    63  and  64  V.,  c.  31,  s.  8. 

WHEN  SALES  AND  MORTGAGES  SHALL  TAKE  EFFECT, 

9.  When  instruments  take  effect. — Every  sale  or  mortgage 
or  agreement  for  sale  or  mortgage  of  goods  and  chattels  made,  ex- 
ecuted or  given  under  the  provisions  of  this  Act  shall  only  be  oper- 
ative and  take  effect,  except  as  between  the  parties  thereto,  from 
and  after  the  day  and  time  of  the  registration  thereof  as  required 
by  this  Act.     63  and  64  V.,  c.  31,  s.  9. 

DESCRIPTION  OF  GOODS. 

10.  Description  of  goods. — All  the  instruments  mentioned  in 
this  Act  for  the  sale  or  mortgage  (or  for  the  agreement  for  the  sale 
and  mortgage)  of  goods  and  chattels  shall  contain  such  sufficient 
and  full  description  thereof  that  such  goods  and  chattels  may  be 
thereby  readily  and  easily  known,  distinguished  and  identified.  63 
and  64  V..  c.  31,  s.  10. 

AFFIDAVITS. 

11.  Affidavits,  before  whom  sworn.— All  affidavits  required 
by  this  Act  may  be  taken  and  administered  by  any  justice  of  the 
peace  in  Manitoba,  or  by  any  of  the  persons  authorized  by  "The 
Manitoba  Evidence  Act"  to  take  affidavits  in  Manitoba.  63  and  64 
V.,  c.  31,  s.  11. 

12.  By  whom  sworn. — All  affidavits  of  bona  fides  required  by 
this  Act  may  be  made  by  any  one  of  two  or  more  bargainees  or 
mortgagee,  and  if  by  an  agent  the  same  shall  state  that  he  is  aware 
of  all  the  circumstances  connected  with  the  sale  or  mortgage,  as 
the  case  may  be.    63  and  64  V.,  c.  31,  s.  12. 
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ASSIGNMENTS. 

13.  Assignment  of  mortgages,  &c. — Any  assignment  of  a 
chattel  mortgage  may  be  filed  in  the  office  in  which  the  mortgage 
is  filed  accompanied  by  an  affidavit  of  the  due  execution  of  such  as- 
signment and  payment  of  the  same  fee  as  is  required  on  filing  the 
chattel  mortgage  (as  amended  by  7-8  Edw.  VII,  c.  1,  s.  2.) 

REGISTRATION. 

14.  Where  to  be  registered. — The  instruments  mentioned  in 
the  preceding  sections  of  this  Act  shall  be  registered  in  the  office  of 
the  clerk  of  the  County  Court  of  the  judicial  division  where  the 
property  sold  or  mortgaged,  or  agreed  to  be  sold  or  mortgaged,  is 
at  the  time  of  the  execution  of  such  instruments;  and  every  such 
clerk  shall  register  all  such  instruments  presented  to  him  for  that 
purpose,  and  shall  at  the  time  of  his  receipt  thereof  indorse  thereon 
the  day,  hour  and  year  of  receiving  the  same  in  his  office.  63  and 
64  V.,  c.  31,  s.  14. 

15.  Time  for  registration. — No  instruments  shall  be  received 
or  registered  by  any  County  Court  clerk  after  the  time  limited  by 
this  Act  for  the  registration  thereof,  and  the  words  "within  twenty 
days  from  the  date  thereof,"  defining  the  time  within  which  such 
instruments  shall  be  registered,  shall  be  deemed  to  exclude  either 
the  first  or  the  last  day.     63  and  64  V.,  c.  31  s.  15,  part. 

16.  Where  time  expires  on  Sunday. — Where,  under  the  prey- 
visions  of  this  Act,  the  time  for  registering  any  instrument  mention- 
ed in  this  Act  expires  on  a  Sunday,  or  other  day  upon  which  the 
office  in  which  the  registering  is  to  be  made  is  closed,  and  by  rea- 
son thereof  the  registering  cannot  be  made  or  done  on  that  day,  the 
registering  shall,  so  far  as  regards  the  time  of  doing  or  making  the 
same,  be  held  to  be  -duly  done  or  made  if  done  or  made  on  the  day 
on  which  the  office  shall  next  be  open.    63  and  64  V.,  c.  31,  s.  16. 

17.  Manner  of  registration. — County  Court  clerks  shall  num- 
ber every  instrument  registered  under  the  provisions  of  this  Act, 
and  shall  enter  in  alphabetical  order,  in  books  to  be  provided  them 
by  the  Municipal  Commissioner,  the  names  of  all  parties  to  such 
instruments  with  the  numbers  indorsed  thereon  opposite  to  each 
name;  and  such  entry  shall  be  repeated  alphabetically  under  the 
name  of  every  party  thereto.    63  and  64  V.,  c.  31,  s.  17. 

18.  Books  to  be  open  to  inspection. — Every  person  shall  have 
access  to  and  be  entitled  to  inspect  the  several  books  of  the  County 
Courts,  containing  records  or  entries  of  instruments  registered  un- 
der the  provisions  of  this  Act;  and  no  person  desiring  such  access 
or  inspection  shall  be  required,  as  a  condition  to  his  right  thereto, 
to  furnish  the  names  of  the  parties  in  respect  of  whom  such  access 
or  inspection  is  sought;  and  all  clerks  of  the  County  Courts  of  the 
Province  shall  respectively,  upon  demand  or  request,  produce  for 
inspection  any  instrument  filed  in  their  respective  offices  or  of  which 
records  or  entries  are  by  law  required  to  be  kept  in  such  several 
books  aforesaid.     63  and  64  V.,  c.  31,  s.  18. 

19.  Certified  copies  as  evidence.— A  copy  of  any  original 
instrument  registered  or  statement  made  under  the  provisions  of 
this  Act,  certified  to  by  the  clerk  in  whose  office  the  same  has  been 
registered,  under  the  seal  of  the  Court,  shall  be  received  in  evidence 
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in  all  Courts,  but  only  of  the  fact  that  the  instrument  or  statement 
was  received  and  registered  according  to  the  indorsement  of  the 
clerk  thereon  and  of  no  other  fact;  and  in  all  cases  the  original  in- 
dorsement by  the  clerk,  made  in  pursuance  of  this  Act  upon  any 
such  instrument,  shall  be  received  in  evidence  only  of  the  fact  stat- 
ed in  the  indorsement.     63  and  64  V.,  c.  31,  s.  19: 

RENEWALS  OF  MORTGAGES. 

20.  Mortgages  to  be  renewed  within  two  years  from  date 
of  registration.— Every  mortgage  registered  in  pursuance  of  this 
Act  shall  cease  to  be  valid,  as  against  the  creditors  of  the  person 
or  persons  making  the  same  and  against  subsequent  purchasers  and 
mortgagees  in  good  faith  for  good  or  valuable  consideration,  after 
the  expiration  of  two  years  from  the  day  of  the  registration  thereof, 
unless,  within  thirty  days  next  preceding  the  expiration  of  the  said 
term  of  two  years,  a  statement  exhibiting  the  interest  of  the  mort- 
gagee, his  executors,  administrators  or  other  assigns,  in  the  property 
claimed  by  said  mortgage,  and  showing  the  amount  still  due  for 
principal  and  interest  thereon,  and  showing  all  payments  on  account 
thereof,  with  an  affidavit  of  the  mortgagee,  or  one  of  several  mort- 
gagees, or  of  the  assignee  or  one  of  several  assignees,  or  of  the 
agent  of  the  mortgagee  or  assignee,  or  mortgagees  or  assignees  (as 
the  case  may  be),  that  the  statement  is  true,  and  that  the  mortgage 
has  not  been  kept  alive  for  any  fraudulent  purpose,  is  filed  in  the 
office  of  the  clerk  of  the  County  Court  wherein  such  mortgage  was 
originally  registered  (except  in  case  the  goods  and  chattels  mort- 
gaged, or  the  mortgage,  shall  have  been  removed  to  another  judicial 
division  or  other  judicial  divisions,  in  which  case  such  statement 
and  affidavit  shall  be  filed  in  the  County  Court  office  for  such  other 
division.)  For  the  purpose  of  filing,  the  statement  and  affidavit  shall 
be  deemed  one  instrument.     63  and  64  V.,  c.  31,  s.  21. 

21.  And  every  two  years  thereafter. — Another  statement  in 
accordance  with  the  provisions  of  the  last  preceding  section,  and 
likewise  verified,  shall  be  filed  in  the  office  of  the  clerk  of  the  County 
Court  of  the  judicial  division  wherein  the  mortgage  was  originally 
registered,  except  as  aforesaid,  within  thirty  days  next  preceding 
the  expiration  of  the  said  term  of  two  years  from  the  day  of  the 
registering  of  the  statement  required  by  said  last  preceding  section, 
otherwise  such  mortgage  shall  cease  to  be  valid  as  against  credit- 
ors of  the  person  or  persons  making  the  same,  and  as  against  pur- 
chasers and  mortgagees  in  good  faith  for  good  or  valuable  consid- 
eration; and  so  on  every  two  years,  as  long  as  it  is  desired  to  keep 
such  mortgage  alive.     63  and  64  V.,  c.  31,  s.  22. 

22.  Affidavit  for  renewal,  by  whom  to  be  made.— The  af- 
fidavits required  by  the  two  last  preceding  sections  may  be  made 
by  any  next  of  kin,  executor  or  administrator  of  any  deceased  mort- 
gagee, or  by  any  assignee  claiming  by  or  through  any  mortgagee  or 
any  next  of  kin,  executor  or  administrator  of  any  such  assignee, 
or  by  the  agent  of  such  next  of  kin,  executor,  administrator  or  as- 
signee; but  if  the  affidavit  is  made  by  any  assignee,  next  of  kin,  ex- 
ecutor or  administrator  of  any  such  assignee,  or  by  the  agent  of 
such  next  of  kin,  executor,  administrator  or  assignee,  the  assign- 
ment or  the  several  assignments  through  which  such  assignee 
claims  shall  be  registered  in  the  office  in  which  the  mortgage  is  re- 
gistered, except  as  aforesaid,  at  or  before  the  time  of  such  re-filing 
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by  such  assignee,  next  of  kin,  executor  or  administrator  of  such 
assignee.     63  and  64  V.,  c.  31,  s.  23. 

23.  Registration  of  same. — All  renewals  of  mortgages  under 
the  provisions  of  this  Act  shall  be  duly  and  punctually  recorded  by 
County  Court  clerks  in  some  one  or  more  of  the  books  required  to 
be  kept  under  the  provisions  of  the  seventeenth  section  hereof.  All 
assignments  of  mortgages  shall  likewise  be  similarly  recorded.  63 
and  64  V.,  c.  31,  s.  24. 

24.  Time  for  filing  renewals  limited. — No  renewals  of  mort- 
gages shall  be  received  or  registered  by  any  County  Court  clerk 
after  the  time  limited  by  this  Act.     1  and  2  Ed.  VII.,  c.  28,  s.  3. 

(a)  Subject  to  the  rights  of  third  persons,  accrued  by  reason 
of  such  omissions  or  mis-statements  as  are  hereinafter  defined,  any 
judge  of  the  County  Court  in  which  any  such  instrument  was  or 
should  have  been  registered,  on  being  satisfied  that  the  omission 
to  register  a  mortgage  or  other  transfer  of  personal  property,  or 
any  assignment  thereof,  within  the  time  prescribed  by  this  Act, 
or  the  omission  or  mis-statement  of  the  name,  residence  or  occupa- 
tion in  the  register  of  the  true  name,  residence  or  occupation  or 
due  to  inadvertence  or  impossibility  in  fact,  may  in  his  discretion 
order  such  omission  or  mis-statement  to  be  rectified  by  the  inser- 
tion in  the  regist  er  ofthe  true  name  residence  or  occupation,  or 
by  extending  the  time  for  such  registration,  on  such  terms  and  con- 
ditions, if  any,  as  to  security,  notice  by  advertisement  or  otherwise, 
or  as  to  any  other  matter  as  he  thinks  fit  to  direct  (added  by  7-8 
Ed.  VII.,  c.  1,  s.  1.) 

DISCHARGE  OF  MORTGAGES. 

25.  Discharge  of  mortgages. — Where  any  mortgage  of  goods 
and  chattels  is  registered  under  the  provisions  of  this  Act,  such 
mortgage  may  be  discharged  or  partially  discharged  by  filing,  in  the 
office  of  the  clerk  of  the  County  Court  of  the  judicial  division  in 
which  such  mortgage  is  in  force  and  effect,  a  certificate  signed  by 
the  mortgagee,  his  executor  or  administrator,  or  by  his  or  their  as- 
signee under  an  assignment  or  assignments  registered  as  by  this 
Act  provided,  or  by  the  executor  or  administrator  of  any  such  as- 
signee or  by  any  of  the  class  of  persons  authorized  to  make  affidav- 
its under  the  provisions  of  the  twenty-second  section  here- 
of, which  certificate  shall  be  in  the  form  following,  or  to  the 
like  effect:  — 

FORM  OF  DISCHARGE, 

To  the  Clerk  of  the  County  Court  of 

I,  A.B.,  of  ,  <Jo  certify  that 

C.D.,  of  ,  has  satisfied  all  money 

(or  the  sum  of  dollars  on  account  of  the 

amount)  due  or  to  grow  due  on  a  certain  chattel  mortgage  made  by 
him  (or  by  on«  E.F.,  as  the  case  may  be)  to    me    (or   to   one  G.H,„ 
and  duly  assigned  to  me) ;  which  mortgage  bears  date  the 
day  of  ,  19        ,  and  was  registered  (or,  in  case  the  mortgage 

has  been  renewed  under  the  twentieth  and  twenty-first  sections  of  this  Act, 
was  re-filed)  in  the   office   of   the    clerk   of   the  County    Court  of 

on  the  day  of 

as  No.  (here  mention  the  date  of  registering  each  assign- 
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ment,  again  naming  the  parties  if  more  than  one  assignment,  or  mention 
tiiat  such  mortgage  has  not  been  assigned,  or  further  assigned,  as  the 
case  may  be)  \  and  that  I  am  the  person  entitled  by  law  to  receive  the 
money;  and  that  such  mortgage  is  therefore  discharged  (or' and  that, 
describing  the  chattel  or  chattels  to  be  released,  of  the  goods  and  chattels 
mentioned  in  such  mortgage,  is  or  are  hereby  released.)  62  and 
63  V.,  c.  31,  s.  26. 

26.  Registration  of  discharge. — The  said  certificate  of  dis- 
charge or  partial  discharge  shall  have  indorsed  thereon  an  'affidavit 
of  the  subscribing  witness  to  the  execution  thereof  by  the  person 
entitled  or  empowered  by  this  Act  to  sign  the  same,  which  shall 
also  state  the  date  on  which  the  same  was  executed;  and  such  cer- 
tificate of  discharge  or  partial  discharge  shall  have  no  force  and 
effect,  except  as  between  the  parties,  until  the  same  has  been  reg- 
istered as  by  this  Act  provided.     63  and  64  V.,  c.  31,  s.  27. 

27.  Entry  thereof. — The  clerk  of  the  County  Court  of  the  jud- 
icial division  with  whom  the  chattel  mortgage  is  registered  or  in 
which  the  same  is  in  force  and  effect,  upon  receiving  such  certifi- 
cate of  discharge  or  partial  discharge,  shall  enter  opposite  to  or 
across  the  original  entry  of  registering  the  mortgage,  in  the  book 
or  books  kept  for  that  purpose  as  aforesaid,  the  following  words 
"discharged"  {or  "partially  discharged")  "by  certificate  number" 
{stating  the  number  of  the  certificate),  to  which  the  County  Court  clerk 
shall  affix  his  name;  and  he  shall  also  indorse  the  fact  of  the  dis- 
charge or  partial  discharge  upon  the  instrument  affected,  to  which 
he  shall  also  affix  his  name.    63  and  64  V.,  c.  31,  s.  28. 

28.  Certificate  from  clerk  of  discharge. — 'Any  person  reg- 
istering a  discharge  or  partial  discharge  of  mortgage,  as  aforesaid, 
shall  be  entitled  to  ask  for  and,  upon  payment  of  the  statutory  fee 
in  that  behalf,  receive  from  the  clerk  a  certificate  of  such  discharge 
or  partial  discharge  of  such  mortgage  in  the  form  following  or  to 
the  like  effect:  — 

CERTIFICATE  OF. DISCHARGE  OF  MORTGAGE. 

Province  of  Manitoba, 
County  Court  of 

This  is  to  certify  that  an  instrument 
purporting  to  be  a  discharge  in  full '  {or  a  partial  discharge)  of  a 
certain  chattel  mortgage  bearing  date  the  day  of  and 

registered  the  day  of  ,  made 

between  A.B.,  of  as  mortgagor,  and  CD.,  of 

as  mortgagee, '  has  been  filed  in  the  office 
of  the  County  Court  of  on  this 

day  of  (and,  m  case  of  a  partial  discharge, 

that  the  goods  or  property  mentioned  in  such  partial  discharge  con- 
sist of,  describing  the  chattels  or 'property)- 

Given  under  my  hand  and  the  seal  of  said  Court. 

E.M.. 

[seal.]  Clerk. 

63  and  64  V.,  c.  31,  s.  29. 
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REMOVAL  OF  GOODS. 

29.  If  mortgaged  goods  removed  to  another  division,  copy 
of   mortgage   to   be  filed   in   Connty  Court   office    thereof.— In 

the  event  of  the  permanent  removal  of  goods  and  chattels  mortgag- 
ed, from  one  judicial  division,  in  which  the  goods  and  chattels  were 
at  the  time  of  the  execution  of  the  mortgage,  to  another  judicial 
division  or  other  judicial  ■divisions,  before  the  payment  and  dis- 
charge of  the  mortgage,  a  certified  copy  of  the  mortgage,  under  the 
hand  of  the  clerk  in  whose  office  it  was  first  registered  and  under 
the  seal  of  the  Court,  and  of  the  affidavits  and  documents  and  in- 
struments relating  thereto  registered  in  such  office,  shall,  within 
six  months  from  such  removal,  be  registered  with  the  clerk  of  the 
County  Court  of  the  judicial  division  to  which  the  goods  and  chat- 
tels, or  any  portion  thereof,  are  removed;  otherwise  the  said  goods 
and  chattels  shall  be  liable  to  seizure  and  sale  under  execution,  and 
in  such  case  the  mortgage  shall  be  null  and  void  as  against  credit- 
ors of  the  mortgagor  and  against  subsequent  purchasers  and  mort- 
gagees in  good  faith  for  good  or  valuable  consideration,  as  if  never 
executed.     63  and  64  V.,  c.  31,  s.  25,  part. 

30.  Record  of  removal. — The  clerk  of  the  County  Court  of  the 
judicial  division  from  which  any  goods  and  chattels  mortgaged  shall 
be  removed  to  another  judicial  division  or  other  judicial  divisions, 
shall  note  in  some  one  or  more  of  the  books  required  to  be  kept  by 
him  under  the  provisions  of  the  seventeenth  section  hereof,  the 
fadt  of  the  delivery  to  any  mortgagee  or  assignee  of  the  certified 
copy  of  the  mortgage  for  the  purpose  in  the  last  preceding  section 
mentioned.     63  and  64  V.,  c.  31,  s.  35,  s-s.  (a);  1  Ed.  7,  c.  22,  s.  3. 

31.  Renewal  required. — Every  mortgage  upon  goods  and  chat- 
tels removed  from  one  judicial  division  to  another  judicial  division 
or  other  judicial  divisions  shall  be  renewed  in  like  manner  as  re- 
quired hy  the  twentieth  and  twenty-first  sections  hereof  to  all  in- 
tents and  purposes  as  if  such  mortgage  in  the  first  instance  had  been 
first  registered  in  the  County  Court  office  or  offices  of  the  judicial 
irdivision  or  divisions  in  which  said  goods  and  chattels  are  at  the 
time  of  such  renewal.     63  and  64  V.,  c.  31,  s.  25,  s-s.  (b). 

CHANGES  IN  JUDICIAL  DIVISIONS. 

32.  Provision  for  mortgages,  &c,  on  goods  on  land  taken 
out  of   one  judicial  division  to  form   part  of  another. — In    all 

cases  where  a  portion  of  any  judicial  division  has  been  or  shall  be 
hereafter  taken  away  or  withdrawn  from  said  judicial  division  to 
form  a  part  of  a  new  judicial  division,  it  shall  be  the  duty  of  the 
clerk  of  every  such  judicial  division  so  reduced  in  extent  of  territory 
to  transfer  to  the  clerk  of  the  new  judicial  division  so  created  or 
set  apart,  all  bills  of  sale,  chattel  mortgages  and  other  documents 
registered  or  filed  under  this  Act  or  any  former  Act  requiring  the 
registration  or  filing  of  such  instruments  and  relating  to  any  goods 
or  chattels,  growing  grain  or  other  property  situated  in  such  part  of 
the  territory  so  taken  away  or  withdrawn  from  his  jurisdiction, 
whenever  so  requested  by  any  of  the  parties  interested  in  any  such 
bills  of  sale,  chattel  mortgages  or  other  instruments,  and  upon  pay- 
ment of  a  fee  of  twenty-five  cents  for  each  such  instruments  so 
transferred,  which  fee  shall  include  the  postage  thereon;  and  every 
County  Court  clerk  who  shall  so  transfer  any  such  instrument  shall 
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make  a  proper  entry  of  such  transfer  in  the  books  of  his  office; 
and  .every  County  Court  clerk  receiving  any  such  instrument  so 
transferred  shall  file  the  same  in  his  office  and  make  the  proper  en- 
tries thereof  in  his  books  on  payment  of  a  fee  of  twenty-five  cents 

1  Ed.  VII.,  c  22,  s.  2,  part;  1  and  2  Ed.  VII.,  c.  28,  s.  4;  part. 

33.  Limitation  of  time  for  transfer  of  instruments  to  an- 
other office.— Unless  such  transfer  shall  be  made  and  completed 
on  behalf  of  any  of  said  interested  parties  within  six  months  from 
the  time  of  such  change  of  territory,  the  goods  and  chattels  cover- 
ed by  any  of  such  instruments  and  situated  in  the  territory  so  re- 
moved shall  be  liable  to  seizure  and  sale  under  execution,  and  in 
such  case  the  bill  of  sale,  chattel  mortgage  or  other  instrument 
shall,  as  to  such  goods,  be  null  and  void  as  against  creditors  of  the 
bargainor  or  mortgagor  and  against  subsequent  purchasers  and 
mortgagees  in  good  faith  for  good  or  valuable  consideration  as 
if  never  executed.     1  and  2  Ed.  VII.,  c.  28,  s.  4,  part. 

34.  Provisions  for  cases  in  which  instrument  relates  to 
goods  in  two  judicial  divisions. — In  case  any  such  instrument 
relates  to  goods  and  chattels,  some  of  which  are  in  the  territory  re- 
maining in  such  first  mentioned  judicial  division,  and  others  in  such 
new  judicial  division,  a  certified  copy  of  such  instrument  and  of 
the  affidavits  and  documents  and  instruments  relating  thereto,  un- 
der the  seal  of  the  Court  and  un-der  the  hand  of  the  clerk  in  whose 
office  it  may  be  on  file,  shall  be  prepared  and  transferred,  on  re- 
quest of  any  of  the  parties  interested  therein,  to  the  clerk  of  such 
new  judicial  division  in  lieu  of  the  original  instrument  or  instru- 
ments, in  order  that  all  the  goods  and  chattels  covered  by  any  such 
Instrument  or  instruments  may  continue  to  be  bound  thereby  in 
the  said  respective  judicial  divisions.  The  clerk  for  preparing  such 
ctopvy  or  copi-es  shall  be  entitled  to  the  usual  fees  therefor,  to  be 
paid  by  the  mortgagee  or  person  requesting  such  transfer.     1  and 

2  Ed.  VII.,  c.  28,  s.  4,  part. 

35.  Provision  for  cases  in  which  a  judicial  division  is  ab- 
olished.— When  the  territory  comprised  in  any  judicial  division  be- 
comes absorbed  by  the  transference  by  an  order  of  the  Lieutenant 
Governor  in  Council  of  the  whole  of  such  territory  to  a  contiguous 
judicial  division  or  divisions,  and  the  judicial  division  compris- 
ing such  territory  thus  transferred  becomes  abolished,  all  the  bills 
of  sale,  chattel  mortgages  and  other  instruments  and  documents  re- 
gistered or  on  file  in  the  office  of  such  judicial  divisions  under  this 
Act  or  any  former  Act  requiring  the  registration  or  filing -of  such 
instruments,  and  all  books  of  record  relating  thereto,  shall  be  re- 
moved by  the  inspector  of  County  Courts,  or  other  person  designat- 
ed by  him,  to  the  office  or  offices  of  such  other  judicial  division  or 
divisions  as  shall  be  directed  by  the  order  in  Council  authorizing 
the  change  so  made;  and  all  bills  of  sale,  chattel  mortgages  and 
other  instruments  originally  registered  or  filed  under  this  Act  or 
such  other  Act  in  the  judicial  division  so  abolished,  covering  goods 
or  chattels  situated  in  the  territory  so  transferred  to  the  judicial 
division  to  which  such  instruments  shall  have  been  so  removed, 
shall  be  deemed  to  have  been  re-registered  in  such  judicial  divisions 
to  all  intents  and  purposes,  and  all  the  requirements  of  this  Act  re- 
lating to  such  instruments  shall,  for  all  the  purposes  of  this  Act, 
he  deemed  to  have  been  complied  with  1  and  2  Ed.  VII.,  c.  28,  s.  5,  s-s. 
1. 

36.  Orders  in  Council  in  such  a  case.— The  Lieutenant  Gov- 
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ernor  in  Council  may  from  time  to  time  make  such  further  provi- 
sions and  directions  respecting  any  of  the  matters  referred  to  in  the 
last  preceding  section  as  may  be  deemed  necessary,  and  the  provi- 
sions of  any  order  of  the  Lieutenant  Governor  in  Council  already 
made  in  such  a  case  are  hereby  ratified  and  confirmed.  1  and  2  Ed. 
VII,  c.  28,  s.  5,  s-s.  2.  , 

FEES  OF  CLERKS  OF  COUNTY  COURTS. 

37.  Clerks  fees. — For  services  under  this  Act  County  Court 
clerks  shall  be  entitled  to  receive  the  following  fees:  — 

(a)  For  filing  each  instrument  and  affidavit,  and  entering  the 
same  in  a  book  as  provided  by  the  seventeenth  and  twenty-third 
sections  of  this  Act,  fifty  cents; 

(b)  For  a  general  search,  twenty-five  cents; 

(c)  For  filing  each  certificate  of  discharge  or  partial  discharge, 
and  making  all  proper  entries  in  connection  therewith,  fifty  cents; 

(d)  For  any  certificate  of  registration  or  discharge  or  partial 
discharge,  twenty-five  cents; 

(e)  For  any  certificate  under  the  nineteenth  section  of  this  Act, 
twenty-five  cents; 

(f)  For  the  production  and  inspection  of  any  instrument  or 
statement  registered  or  filed  under  the  provisions  of  this  Act,  or 
any  former  Act  on  the  same  subject,  ten  cents; 

(g)  For  copies  of  any  document,  with  certificate,  registered  or 
filed  under  this  Act,  or  any  former  Act  on  the  same  subject,  ten 
cents  for  every  hundred  words; 

(h)  For  any  other  service  not  herein  specially  provided  for, 
such  sum  as  may  be  determined  by  the  Lieutenant  Governor  in 
Council.     63  and  64  V.,  c.  31,  s.  20. 

-MISCELLANEOUS  PROVISIONS. 

38.  Affidavits  when  grantee  or  mortgagee  is  a  corpora- 
tion.— In  case  a  grantee  or  mortgagee  under  the  third  and  fifth  sec- 
tions of  this  Act  be  a  corporation,  the  affidavits  of  bona  fides  re- 
quired under  such  sections  may  be  made  by  the  president  or  other 
head  officer,  or  by  the  vice-president,  manager,  treasurer  or  secre- 
tary, of  the  corporation,  whether  the  same  be  a  foreign  or  domestic 
corporation,  and  whether  such  president  or  other  officer  be,  or  be 
not,  resident  in  the  Province  of  Manitoba;  and  in  case  of  a  foreign 
i  corporation  such  affidavit  may  be  made  by  any  general  or  local 
manager,  secretary  or  agent  of  the  corporation  in  the  Province.  63 
and  64  V.,  c.  31,  s,  30. 

39.  Growing  crops,  Sec,  not  to  be  mortgaged. — Exception. 
— Every  mortgage,  bill  of  sale,  lien,  charge,  incumbrance,  convey- 
ance, transfer  or  assignment,  executed  or  created,  and  which  is  in- 
tended to  operate  and  have  effect  as  security,  shall,  an  so  far  as  the 
same  assumes  to  bind,  comprise,  apply  to  or  affect  any  growing  crop, 
or  crop  to  be  grown  in  the  future,  in  whole  or  in  part,  be  absolutely 
void,  except  the  same  be  made,  executed  or  created  as  a  security 
for  the  purchase  price,  and  interest  thereon,  of  seed  grain.  63  and 
64  V.,  c.  31,  s.  31;  1  Ed.  7,  c.  22,  s.  2. 

40.  Seed  grain  mortgages  to  have  priority. — Every  mort- 
gage or  incumbrance  upon  growing  crops,  or  crops  to  be  grown, 
made,  executed  or  created  to  secure  the  purchase  price  of  seed  grain, 
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with  or  without  interest,  shall  not  be  affected  by,  or  be  subject  to 
any  chattel  mortgage  or  bill  of  sale  previously  given  by  the  mort- 
gagor, any  landlord's  claim  for  rent,  in  respect  of  the  land  upon 
which  such  seed  grain  has  been  used  for  sowing  the  crop  during  the 
year  in  which  it  is  supplied,  or  any  claim  of  a  mortgagee  of  the  said 
lands  arising  under  any  term  or  covenant  or  condition  contained  in 
amy  such  mortgage  upon  said  lands  or  by  any  writ  of  execution 
against  the  mortgagor,  in  the  hands  of  a  sheriff  or  County  Court 
bailiff  at  the  time  of  the  registration  of  such  seed  grain  mortgage; 
but  such  seed  grain  mortgage  shall  be  a  first  and  preferential  se- 
curity for  the  sum  therein  mentioned  upon  the  crop  covered  by  such 
seed  grain  mortgage  against  any  and  every  other  claim  security  or 
process  to  which  it  might  otherwise  be  liable.  63  and  64  V.,  c.  31, 
s.  32,  (as  amended  by  7-8  Edw.  VII,  c.  2,  s.  1.) 

41.  And  to  be  within  this  Act. — Every  mortgage  or  incum- 
brance upon  growing  crops  or  crops  to  be  grown,  made  or  created 
to  secure  the  purchase  price  of  seed  grain,  shall  be  held  to  be  with- 
in the  provisions  of  this  Act;  and  the  affidavit  of  bona  fides  of  the 
mortgagee  or  his  agent  shall  contain  an  additional  or  further  state- 
ment that  the  same  is  taken  to  secure  the  purchase  price  of  seed 
grain.     63  and  64  V.,  c.  31,  s.  33. 

42.  And  a  separate  register'  to  he  kept  for  them. — Every 
County  Court  clerk  shall  keep  a  distinct  and  separate  register  or 
book,  in  which  all  seed  grain  mortgages  registered  shall  be  entered, 
and  shall  furnish  any  information  with  regard  thereto  on  payment 
of  a  fee  of  twenty-five  cents.    €3  and  64  V.,  c.  31,  s.  34. 

43.  Clerk  to  give  certificate. — Every  County  Court  clerk  shall, 
upon  payment  of  a  fee  of  fifty  cents,  give  a  certificate  setting  forth 
the  chattel  mortgages  registered  in  his  office  against  any  person  or 
corporation,  and  shall  be  responsible  for  the  correctness  of  the  in- 
formation contained  in  such  certificate.     63  and  64  V.,  c.  31,  s.  35. 

CHATTEL  PROPERTY  OP  RAILWAY  COMPANIES. 

44.  Conveyance  of  chattel  property  of  railway  companies 
may  be  registered  in  office  of  Provincial  Secretary  instead  of  in 
Connty  Court  offices. — The  provisions  of  this  Act,  as  to  filing  and 
registration  of  ibills  of  sale  and  chattel  mortgages  in  the  offices  of 
Clerks  of  County  Courts,  shall  not  apply  to  mortgages  by  railway 
companies  including  cars,  equipment,  rolling  stock  or  other  chattel 
property  of  railway  companies,  but  such  mortgages  may  be  filed  and 
registered  in  the  office  of  the  Provincial  Secretary  of  the  Province 
of  Manitoba,  and  on  such  filing  and  registration  shall  have  priority 
from  the  date  of  such  filing  and  shall  remain  in  force,  until  the  same 
have  been  discharged  and  satisfied,  and  without  the  necessity  of  re- 
newal, or  any  affidavits  of  execution  of  bona  fides,  and  discharges  of 
such  mortgages  may  be  registered  in  such  office.  (Added  by  3-4  Edw., 
VII.,  c.  2,  s.  1.) 

45.  Affidavit  of  bona  fides  made  by  mortgage  of  chattels 
in  trust  for  bondholder  what  shall  be  sufficient.—  (1)  In  the 
case  of  a  mortgage  or  conveyance  of  goods  and  chattels  of  any  com- 
pany incorporated  by  or  under  any  Act  or  Charter  of  the  Dominion 
of  Canada,  or  incorporated  or  licensed  by  or  under  any  Act  or 
Charter  of  the  Province  of  Manitoba,  made  to  a  bondholder  or  bond- 
holders, or  to  a  trustee  or  trustees,  for  the  purpose  of  securing  the 
bonds  or  debentures  of  such  company,  instead    of    the   affidavit   of 
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bona  fides  required  by  sections  3  and  5  of  this  Act,  it  shall  be  suf- 
ficient for  the  purposes  of  this  Act  if  an  affidavit  be  filed  as  thereby 
required,  made  by  th-e  mortgagee  or  one  of  the  mortgagees,  to  the  ef- 
fect that  the  said  mortgage  or  conveyance  was  executed  in  good 
faith  and  for  the  express  purpose  of  securing  the  payment  of  the 
bonds  or  debentures  referred  to  therein,  and  not  for  the  purpose  of 
protecting  the  goods  and  chattels  mentioned  therein  against  the  cre- 
ditors of  the  mortgagors,  or  of  preventing  the  creditors  of  such 
mortgagors  from  obtaining  payment  of  any  claim  against  them. 

(2.)  Extension  of  time  for  filing  when  mortgagor  is  a  com- 
pany whose  head  office  is  not  in  Manitoba. — In  the  case  of  any 
such  conveyance  or  mortgage  made  by  an  incorporated  company, 
the  head  office  whereof  is  not  within  the  Province  of  Manitoba,  such 
mortgage  or  conveyance  may  be  filed  within  thirty  days  instead  of 
twenty  -days,  and  the  same  shall  be  of  the  like  force,  effect  and 
priority  as  if  the  same  had  been  filed  within  such  twenty  days. 

(3.)  Renewal  of  such  mortgage. — Any  such  mortgage  may  be 
renewed  in  the  manner  and  with  the  effect  provided  by  section  20 
and  subsequent  sections  of  this  Act,  upon  the  filing  of  a  statement 
by  the  mortgagee  or  one  of  the  mortgagees  exhibiting  the  interest 
of  the  mortgagee  or  mortgagees  in  the  property  claimed 
by  virtue  of  the  said  mortgage,  and  showing  the  amount  of  the  bond 
or  debenture  debt  which  the  same  was  made  to  secure,  and  showing 
all  payments  on  account  thereof  which,  to  the  best  of  the  informa- 
tion and  belief  of  the  person  making  such  statement,  have  been 
made,  or  of  which  he  is  aware  or  has  been  informed  together  with 
an  affidavit  of  the  person  making  such  statement  that  the  statement 
is  true  to  the  best  of  his  knowledge,  information  and  belief,  and 
that  the  mortgage  has  not  been  kept  on  foot  for  any  fraudulent  pur- 
pose, and  such  statement  shall  be  filed  instead  of  the  statement  re- 
quired by  said  section  20  of  this  Act. 

(4.)  Affidavits,  &c,  to  be  made  when  the  mortgagee  is  an 
incorporated  company. — If  any  mortgage  as  aforesaid  be  made  to 
an  incorporated  company  the  several  affidavits  and  statements  here- 
in mentioned  may  be  made  by  the  president,  vice-president,  manag- 
er or  assistant  manager  of  such  mortgagee  company,  or  any  other 
officer  of  the  company  authorized  for  such  purpose. 

(5.)  If  certified  copy  of  by-law  authorising  debentures  is 
filed  with  the  mortgage  or  conveyance  no  renewal  necessary. 
— Where  such  mortgage  or  conveyance  is  made  as  a  security  for  de- 
bentures and  the  by-law  authorizing  the  issue  of  the  debentures,  as 
a  security  for  which  the  mortgage  or  conveyance  was  made,  or  a 
copy  thereof,  certified  under  the  hand  of  the  president  or  vice-pres- 
ident and  secretary  of  the  company  and  verified  by  an  affidavit  of 
the  secretary  thereto  attached  or  endorsed  thereon,  and  having  the 
corporate  seal  attached  thereto,  is  registered  with  the  mortgage  or 
conveyance,  it  shall  not  be  necessary  to  renew  the  said  mortgage  or 
conveyance,  but  the  same  shall  in  such  case  continue  to  be  as  valid 
as  if  the  same  had  been  duly  renewed  as  in  this  Act  provided. 

(6.)  Application  of  preceding  section— The  preceding  section 
shall  apply  to  every  such  mortgage  or  conveyance  made  and  regist- 
ered after  the  first  day  of  January,  1902,  but  nothing  herein  con- 
tained shall  affect  any  accrued  rights  or  any  litigation  pending  on 
the  day  this  Act  shall  come  into  force.  Added  by  3  and  4  Edw. 
VII.,  c.  2,  s.  1.) 
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MANITOBA  STATUTES     4-5  Edw.  VII.,  c.  2,  s.  1. 

Conveyance  of  railway  rolling  stock,  &c,  may  be  register- 
ed in  office  of  Provincial  Secretary. — New  renewal  necessary. 

— Notwithstanding  anything  contained  in  "The  Bills  of  Sale  and 
Chattel  Mortgage  Act"  and  "The  Lien  Notes  Act,"  and  amendments 
thereto,  any  hill  of  sale,  lease  or  other  agreement  of  or  respecting 
rolling  stock  and  equipment,  for  use  on  railways,  may  be  registered 
in  the  office  of  the  Provincial  Secretary  of  the  Province  of  Manitoba, 
on  payment  of  a  fee  of  two  dollars,  by  filing  in  such  office  a  copy 
thereof,  certified  by  a  notary  public  to  be  a  true  copy,  and  no  other 
registration  or  filing  shall  be  necessary,  and  upon  being  so  filed  the 
same  shall  be  as  valid  and  effectual  as  if  filed  or  registered  in  ac- 
cordance with  the  provisions  of  the  said  Acts  and  amendments,  and 
the  same  shall  have  priority  from  the  time  of  such  filing,  and  no 
renewal  thereof  shall  be  required,  and  any  discharge  or  partial  dis- 
charge of  any  such  bill  of  sale,  chattel  mortgage,  conditional  sale 
or  other  agreement  may  be  registered  in  the  said  office  in  the  same 
manner  on  payment  of  a  like  fee. 


R.  S.  M.,  1902,  CHAP.  99. 

AN  ACT  RESPECTING  LIEN  NOTES. 

Short  Title s.  1. 

Manufactured  Goods ss.  2,  3. 

Name  to  be  stamped  on,  s.  2. 
Manufacturer  to  furnish  information,  s.  3. 

As  Affecting  Lands ss.  4-S. 

Registration  prohibited,  s.  4. 
Duty  of  registrar,  s.  5. 
Registration,  if  effected,  void,  s.  6. 
Prohibited  registration  void,  s.  7. 

Notice  to  person  claiming  under  registered    instrument    in- 
effectual, s.  S. 

His  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  Manitoba,  enacts  as  follows:  — 

*  SHORT  TITLE. 

1.  Short  title. — This  Act  may    be   cited    as    "The   Lien    Notes 
Act."     R.S.M.,  c.  87,  s.  1. 

MANUFACTURED !  GOODS. 

2.  Manufactured   goods   to"    have    name    stamped,     &c. — On, 

from  and  after  the  twenty-seventh  day  of  July  in  the  year  one 
thousand  eight  hundred  and  eighty-six,  receipt  notes,  hire  receipts 
and  orders  for  chattels  given  by  bailees  of  chattels,  where  the  con- 
dition of  the  bailment  is  such  that  the  poss-ession  of  the  chattels 
should  pass  without  any  ownership  therein  being  acquired  by  the 
bailee,  were  and  shall  be  only  valid  in  the  case  of  manufactured 
goods  or  chattels  which,  at  the  time  the  bailment  is  entered  into, 
have  the  manufacturer's  name  or  some  other  distinguishing  name 
painted,  printed  or  stamped  thereon  or  otherwise  plainly  attached 
thereto;  and  no  such  bailment  shall  be  valid  unless  it  be  evidenced 
in  writing,  signed  by  the  person  thus  taking  possession  of  the  chat- 
tel.    R.S.M.,  c.  87,  s.  2. 
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3.  Manufacturers  to  furnish  information. — Every  manufact- 
urer and  his  agents  s'hall  forthwith,  on  application,  furnish  to  any 
applicant  full  information  respecting  the  balance  due  on  any  such 
manufactured  goods  or  chattels  and  the  terms  of  payment  of  such 
balance,  and  in  case  he  or  they  refuses  or  refuse,  neglects  or  ne- 
glect, to  furnish  the  information  asked  for,  such  manufacturer  or 
agent  shall '  be  liable  to  a  fine  of  not  less  than  ten  dollars  nor  more 
than  fifty  -dollars  on  conviction  before  any  justice  of  the  peace.  R. 
S.M.,  c.  87/ s.  3.  \    _iUj 

AS  AFFECTING  LANDS. 

4.  Registration  of  lien  notes  prohibited. — On  and  after  the 
eleventh  day  of  March  in  the  year  one  thousand  eight  hundred  and 
ninety-three,  no  lien  notes,  hire  receipts,  orders  for  chattels  or  do- 
cuments or  instruments  containing  as  a  portion  thereof  or  having 
annexed  thereto  or  indorsed  thereon  any  order,  contract  or  agree- 
ment for  the  purchase  or  delivery  of  any  chattel  or  chattels,  could 
lawfully  be  and  none  of  the  same  shall  hereafter  be  registered  in 
any  registry  office  or  land  titles  office  in  the  Province  of  Manitoba; 
and  no  caveat  shall '  be  registered  or  filed  in  any  land  titles  office 
which  has  annexed  thereto  or  indorsed  thereon,  or  which  refers  to 
or  is  founded  upon,  any  instrument  or  document,  or  part  thereof, 
the  registration  of  which  is  prohibited  by  this  section;  anything 
contained  in  any  statute  of  the  Province  of  Manitoba  to  the  contra- 
ry notwithstanding.    56  V.,  c.  17,  s.  1,  part. 

5.  Registrars  to  refuse  to  register. — It  shall  be  the  duty  of 
every  registrar  and  district  registrar  to  whom  any  such  lien  note, 
hire  receipt,  order  for  chattels, '  document,  instrument  or  caveat,  the 
registration  or  filing  whereof  is  prohibited  by  this  Act,  is  presented 
to  refuse  to  receive  the  same.    56  V.,  c.  17,  s.  2. 

6.  Registration,  if  effected  to  be  void.— If,  notwithstanding 
the  foregoing  provisions  of  this  Act,  by  inadvertence,  accident,  mis- 
take or  the  non-performance  of  duty  on  the  part  of  a  registrar  or 
district  registrar,  any  such  lien  note,  hire  receipt,  order  for  chattels, 
document,  instrument  or  caveat,  the  registration  or  filing  whereof 
is  prohibited  by 'the  fourth  section  of  this  Act,  foe  registered  or  filed 
in  any  registry  office  or  ;land  titles  office  in  the  Province  of  Mani- 
toba, such  registration  or  filing  shall,  nevertheless,  be  absolutely 
null  and  void.    56  V.,  c.  17,  s.  3.  # 

7.  Prohibited  registration  void  since  11th  March  1893. — 
It  is  hereby  declared  that  every  lien  note,  hire  receipt,  order  for 
Chattels,  or  document  or '  instrument,  the  registration  of  which  was 
or  is  prohibited  by  this  Act  or  by  any  Act  or  Acts  for  which  this 
Act  is  substituted,  was  and  is  since  the  eleventh  day  of 
March  in  the  year  one  thousand  eight  hundred  and  ninety- 
three,  and  shall  hereafter  be,  in  so  far  as  the  same  purported 
or  purports  to  affect  land,  absolutely  null  and  void  as  against  any 
person  or  corporation  claiming  an  interest  or  estate  in  lands  under 
a  registered  instrument.    57  V.,  c.  14,  s.  1. 

8.  Notice  to  person  claiming  under  registered  instrument 
not  to  prevent  operation  of  preceding  section. — No  notice,  past, 
present  or  future,  actual  or  constructive,  to  the  person  or  corporat- 
ion claiming  under  such  registered  instrument  shall  avail  to  pre- 
vent the  operation  of  the  preceding  section.  Notice,  whether  actual 
or  constructive,  in  such  cases  shall  be  void  and  of  no  effect  what- 
ever.   67  V.,  c.  14,  s.  2. 
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ONTARIO 

R.  S.  O.,  1897,  CHAP.  148. 

AN  ACT  RESPECTING  MORTGAGES  AND  SALES  OF  PERSONAL 

PROPERTY. 

Short  Title s.  1. 

Chattel  Mortgages  where  possession  of  goods  unchanged: 

Affidavits  as  to  indebtedness ss.  2,  3. 

To  be  registered  or  void  as  against  creditors ss.  2,  5. 

To  operate  from  execution s.  4. 

Sales  of  goods  where  possession  unchanged: 

To  be  registered  or  void  as  against  creditors s.  6. 

Mortgages  of  goods  to  secure  advances  or  sureties. .   .  .ss.  7,  8. 

Authority  to  be  filed s.  9. 

-  Affidavit  of  Bona  Fides  may  be  made  by  one  or  two  or  more 

mortgagees,  etc., s.  10. 

Contracts  to  give  mortgages  or  make  sales ss.  11-14. 

Place  of  registration ss.  15,  16. 

When  mortgaged  goods  removed  to  another  County  or  Dis- 
trict   s.  17. 

Renewal  of  mortgages ss.  18-23. 

Certificate  of  Clerk  to  be  evidence  of  registration s.  24. 

Discharge  of  mortgages ss.  25,  28. 

Fees s.  29. 

Miscellaneous: 

Registration  where  time  expires  on  a  day  on  which  of- 
fices are  closed s.  30. 

Authority  to  take  or  renew  mortgages  may  be  general  ..s.  31. 

Description  in  instrument s.  32. 

Affidavits s.  33. 

Act  not  to  apply  to  vessels s.  34. 

Where  new  county  formed s.  35. 

Inspection  of  books s.  36. 

Act  to  extend  to  goods  not  ready  for  delivery s.  37. 

"Creditor,"  meaning  of, ..s.  38. 

"Actual  and  continued  change  of  possession,"  meaning  of,  s.  39. 

Taking  possession  not  to  validate s.  40. 

Agreements  where  possession  passes  without  ownership  .  .s.  41. 
Statistical  returns s.  42. 
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Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  Ontario,  enacts  as  follows:  — 

1.  Short  Title.— This*  Act  may  be  cited  as  "The  Bills  of  Sale 
and  Chattel  Mortgage  Act."    57  V.,  c.  37,  s.  1. 

EFFECT  OF  REGISTERING  OR  OMITTING  TO  REGISTER. 

2.  Mortgages  of  goods  not  attended  with  change  of  pos- 
session to  be  registered. — Every  mortgage  or  conveyance  intend- 
ed to  operate  as  a  mortgage  of  goods  and  chattels,  in  Ontario,  which 
is  not  accompanied  by  an  immediate  delivery  and  an  actual  and  con- 
tinued change  of  possession  of  the  things  mortgaged,  or  a  true  copy 
thereof,  shall,  within  five  days  from  the  execution  thereof,  except  as 
hereinafter  otherwise  provided,  be  registered  as  hereinafter  provid- 
ed, together  with  the  affidavit  of  an  attesting  witness  thereto,  of  the 
due  execution  of  such  mortgage  or  conveyance,  or  of  the  due  execution 
of  the  mortgage  or  conveyance  of  which  the  copy  filed  purports  to  be 
a  copy,  which  affidavit  shall  also  contain  the  date  of  the  execution 
of  the  mortgage,  and  also  with  the  affidavit  of  the  mortgagee  or 
of  one  of  several  mortgagees  or  of  the  agent  of  the  mortgagee  or 
mortgagees,  if  such  agent  is  aware  of  all  the  circumstances  connect- 
ed therewith  and  is  properly  authorized  in  writing  to  take  such  mort- 
gage, in  which  case  the  affidavit  of  the  agent  shall  state  that  he  is 
aware  of  all  the  circumstances  connected  therewith,  and  a  copy  of 
such  authority  or  the  authority  itself  shall  be  registered  therewith. 
37    V.,  c.  37,  s.  2. 

3.  Contents  of  affidavit  of  bona  fides.— Such  last  men- 
tioned affidavit,  whether  of  the  mortgagee  or  his  agent,  or  one  of 
several  mortgagees  or  the  agent  of  the  mortgagee  or  mortgagees 
shall  state  in  addition  to  what  is  required  by  section  2  of  this  Act 
that  the  mortgagor  therein  named  is  justly  and  truly  indebted  to  the 
mortgagee  in  the  sum  mentioned  in  the  mortgage,  that  the  mortgage 
was  executed  in  good  faith  and  for  the  express  purpose  of  securing 
the  payment  of  money  justly  due  or  accruing  due  and  not  for  the 
purpose  of  protecting  the  goods  and  chattels  mentioned  therein 
against  the  creditors  of  the  mortgagor,  or  of  preventing  the  credit- 
ors of  such  mortgagor  from  obtaining  payment  of  any  claim  against 
him.    57  V.,  c.  37,  s.  3. 

4.  When  mortgage  to  take  effect. — Every  such  mortgage  or 
conveyance  shall  operate  and  take  effect  upon,  from  and  after  the 
day  and  time  of  the  execution  thereof.    57  V.,  c.  37,  s.  4. 

5.  Effect  of  non-registration. — In  case  such  mortgage  or 
conveyance  and  affidavits  are  not  registered  as  by  this  Act  provided, 
the  mortgage  or  conveyance  shall  be  absolutely  null  and  void  as 
against  creditors  of  the  mortgagor,  and  against  subsequent  pur- 
chasers or  mortgagees  in  good  faith  for  valuable  consideration.  57 
V.,  c.  37,  s.  5. 

6.  Sale  of  goods  not  attended  with  delivery  to  be  regis- 
tered.— Every  sale  of  goods  and  chattels,  not  accompanied  by  an  im» 
mediate  delivery  and  followed  by  an  actual  and  continued  change  of 
possession  of  the  goods  and  chattels  sold,  shall  be  in  writing,  and 
such  writing  shall  be  a  conveyance  under  the  provisions  of  this  Act, 
and  shall  be  accompanied  by  an  affidavit  of  an  attesting  witne33 
thereto  of  the  due  execution  thereof,  and  an  affidavit  of  the  bar- 
gainee, or  his  agent  (if  such  agent  is  aware  of  all  the  circumstances 
connected  therewith)    duly  authorized  in  writing  to  take  the  con- 
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veyance  (a  copy  of  which  authority  or  the  authority  itself  shall  be 
attached  to  and  filed  with  the  conveyance)  that  the  sale  is  bona  fide 
and  for  good  consideration,  as  set  forth  in  the  said  conveyance,  and 
not  for  the  purpose  of  holding  or  enabling  the  bargainee  to  hold  the 
goods  mentioned  therein  against  the  creditors  of  the  bargainor,  and 
the  conveyance  and  affidavits  shall  be  registered,  as  by  this  act  pro- 
vided, within  five  days  from  the  executing  thereof,  otherwise  the 
sale  shall  be  absolutely  void  as  against  the  creditors  of  the  bargainor 
and  as  against  subsequent  purchasers  or  mortgagees  in  good  faith. 
57  V.,  c.  37,  s.  6. 

7.  Mortgages  to  secure  future  advances  to  be  registered. 

— In  case  of  an  agreement  in  writing  for  future  advances  for  the  pur- 
pose of  enabling  the  borrower  to  enter  into  and  carry  on  business 
with  such  advances,  the  time  of  repayment  thereof  not  being  longer 
than  one  year  from  the  making  of  the  agreement,  and  in  case  of  a 
mortgage  of  goods  and  chattels  for  securing  the  mortgagee  repay- 
ment of  such  advances,  the  time  of  repayment  thereof  not  being 
longer  than  one  year  from  the  making  of  the  agreement,  and  in 
case  the  mortgage  is  executed  in  good  faith,  and  sets  forth  fully  by 
recital  or  otherwise,  the  terms,  nature  and  effect  of  the  agreement, 
asnd  in  case  the  mortgage  is  accompanied  by  the  affidavit  of  an  at- 
testing witness  thereto  of  the  due  execution  thereof,  and  by  the  af- 
fidavit of  the  mortgagee,  or  in  case  the  agreement  has  been  entered 
into  and  the  mortgage  taken  by  an  agent  duly  authorized  in  writ- 
ing to  make  such  agreement  and  to  take  such  mortgage  and  if  the 
agent  is  aware  of  the  circumstances  connected  therewith,  then,  if 
accompanied  by  the  affidavit  of  such  agent,  such  affidavit,  whether 
of  the  mortgagee  or  his  agent,  stating  that  the  mortgage  truly  sets 
forth  the  agreement  entered  into  between  the  parties  thereto  and 
truly  states  the  extent  of  the  liability  intended  to  be  created  by  the 
agreement  and  covered  by  such  mortgage,  and  that  the  mortgage 
is  executed  in  good  faith,  and  for  the  express  purpose  of  securing  the 
mortgagee  repayment  of  his  advances,  and  not  for  the  purpose  of  se- 
curing the  goods  and  chattels  mentioned  therein  against  the  credit- 
ors of  the  mortgagor,  nor  to  prevent  such  creditors  from  recovering 
any  claims  which  they  may  have  against  the  mortgagor,  and  in  case 
the  mortgage  is  registered  as  by  this  Act  provided,  the  same  shall 
be  as  valid  and  binding  as  mortgages  mentioned  in  the  preceding 
sections  of  this  Act.     57  V.,  c.  37,  s.  7. 

8.  Mortgages  given  to  secure  indorsers  and  sureties  to  bo 
registered. — In  case  of  a  mortgage  of  goods  and  chattels  for  secur- 
ing the  mortgagee  against  the  indorsement  of  any  bills  or  promis- 
sory notes  or  any  other  liability  by  him  incurred  for  the  mortgagor, 
not  extending  for  a  longer  period  than  one  year  from  the  date  of 
such  mortgage,  and  in  case  the  mortgage  is  executed  in  good  faith, 
and  sets  forth  fully  by  recital  or  otherwise,  the  terms,  nature  and 
effect  of  the  agreement,  and  the  amount  of  liability  intended  to  be 
created,  and  in  case  such  mortgage  is  accompanied  by  the  affidavit 
of  an  attesting  witness  thereto  of  the  due  execution  thereof,  and  by 
the  affidavit  of  the  mortgagee,  or  in  case  the  mortgage  has  been  taken 
by  an  agent  duly  authorized  in  writing  to  take  such  mortgage  and 
if  the  agent  is  aware  of  the  circumstances  connected  therewith,  then, 
if  accompanied  by  the  affidavit  of  such  agent,  such  affidavit,  whether 
of  the  mortgagee  or  his  agent,  stating  that  the  mortgage  truly  states 
the  extent  of  the  liability  intended  to  be  created  and  covered  by 
such  mortgage,  and  that  such  mortgage,  is  executed  in  good 
faith    and    for    the    express    purpose    of    securing    the    mortgagee 
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against  the  payment  of  the  amount  of  his  liability  for  the 
mortgagor,  as  the  case  may  be,  and  not  for  the  purpose  of  securing 
the  goods  and  chattels  mentioned  therein  against  the  creditors  of  the 
mortgagor,  nor  to  prevent  such  creditors  from  recovering  any  claims 
which  they  may  have  against  such  mortgagor,  and  in  case  such  mort- 
gage is  registered  as  by  this  Act  provided,  the  same  shall  be  as  valid 
and  binding  as  mortgages  mentioned  in  the  preceding  sections  of 
this  Act.     57  V.,  c.  37,  s.  8. 

9.  Agents'  authority  to  be  attached  to  mortgage. — The  au- 
thority in  writing  referred  to  in  the  two  next  preceding  sections,  or 
a  copy  of  such  authority  shall  be  attached  to  and  filed  with  the 
mortgage.     57  V.,  c.  37,  s.  9. 

10.  Affidavits  of  bona  fides.— The  affidavit  of  bona  fides  re- 
quired by  this  Act  and  the  affidavit  required  upon  the  renewal  of  a 
chattel  mortgage  may  be  made  by  one  of  two  or  more  bargainees 
or  mortgagees  and  if  a  mortgage  be  made  to  a  company  the  said  af- 
fidavits may  be  made  by  the  president,  vice-president,  manager,  as- 
sistant manager,  secretary,  or  treasurer  of  such  company,  or  by  any 
other  officer  or  agent  of  such  company  duly  authorized  by  resolution 
of  the  directors  in  that  behalf.  Any  such  affidavit  made  by  an  of- 
ficer or  agent  shall  state  that  the  deponent  is  aware  of  the  cir- 
cumstances connected  with  the  sale  or  mortgage,  as  the  case  may 
be,  and  has  personal  knowledge  of  the  facts  deposed  to.  (As  amend- 
ed by  3  Edw.  VII,  c.  7,  s.  30. 

(10a.)  Certain  affidavits  of  bona  fides  validated.— Notwith- 
standing anything  in  section  10  contained,  any  affidavit  of  bona  fides 
filed  on  or  before  the  1st  day  of  February,  1904,  which  though  it  fails 
to  state  that  the  deponent  is  aware  of  the  circumstances  connected 
with  the  sale  or  mortgage  as  the  case  may  be  and  has  personal 
knowledge  of  the  facts  deposed  to,  complies  in  all  other  respects 
with  the  provisions  of  this  Act,  shall  be  deemed  to  sufficiently  com- 
ply with  the  said  provisions;  and  the  conveyance,  chattel,  mortgage 
or  statement  referred  to  in  such  affidavit  shall  ibe  of  the  same  force 
and  effect  as  though  all  the  said  provisions  had  been  complieu  with. 
(Added  by  4  Edw.  VII,  c.  10,  s.  35. 

CONTRACTS  TO  GIVE  MORTGAGES,  ETC. 

11.  Contract  to  give  a  chattel  mortgage  to  be  deemed  a 
mortgage. — Every  covenant,  promise  or  agreement  entered  into  on 
or  after  the  7th  day  of  April,  1896,  to  make,  execute  or  give  a  mort- 
gage or  conveyance  intended  to  operate  as  a  mortgage  of  goods  and 
chattels  in  whatever  words  the  same  may  be  expressed  shall  be 
deemed  to  be  a  mortgage  or  conveyance  within  the  meaning  of  this 
Act,  and  unless  accompanied  by  an  immediate  delivery  and  an  actual 
and  continued  change  of  possession  of  the  goods  and  chattels  mort- 
gaged, the  same  or  a  true  copy  thereof  together  with  affidavits  of 
execution  and  bona  fides  shall  be  registered  within  the  time  and  in 
the  manner  hereby  prescribed  in  respect  of  bills  of  sale  and  mort- 
gages, otherwise  such  covenant,  promise  or  agreement  shall  be  ab- 
solutely null  and  void  as  against  creditors  of  the  mortgagor  and 
against  subsequent  purchasers  or  mortgagees  in  good  faith  for  valu- 
able consideration.     59  V.,  c.  34,  s.  1. 

12.  Contract  to  make  a  sale  to  be  deemed  a  sale. — Every 
covenant,  promise  or  agreement  to  make  a  sale  of  goods  and  chat- 
tels, in  whatever  words  the  same  may  foe  expressed,  shall  be  deemed 
to  be  a  sale  of  goods  and  chattels  within  the  meaning  of  th^s  Act, 
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and  unless  accompanied  by  an  immediate  delivery  and  followed  by 
an  actual  and  continued  change  of  possession  of  the  said  goods  and 
chattels  shall  be  in  writing,  and  such  writing  accompanied  by  affida- 
vits of  execution  and  bona  fid to  shall  be  registered  within  the  time 
and  in  the  manner  prescribed  as  respects  bills  of  sale  by  this  Act, 
otherwise  the  said  covenant,  promise  or  agreement  shall  be  absolute- 
ly void  as  against  the  creditors  of  the  bargainor  and  as  against 
subsequent  purchasers  or  mortgagees  in  good  faith.  59  V.  c  34  s  2 
59  V.,  c.  34,  s,  3. 

13.  Contracts  made  prior  to  7th  April,  1896.— In  the  case 
of  covenants,  promises  or  agreements  made  before  the  7th  day 
of  April,  1896,  the  provisions  of  this  Act  with  regard  to  registration 
may  be  deemed  to  be  complied  with  if  such  registration  was  ef- 
fected within  three  calendar  months  after  the  said  date  and  subject 
thereto  this  Act  shall  extend  and  apply  to  every  such  covenant, 
promise  and  agreement  made  .before  as  well  as  after  the  said  date. 
59  V.  c.  34,  s.  3. 

14.  Verbal  agreements. — Every  verbal  agreement  to  the  ef- 
fect mentioned  in  the  three  next  preceding  sections  and  not  reduced 
to  writing  shall  he  absolutely  null  and  void  to  all  intents  and  pur- 
poses whatever,  as  against  creditors  or  subsequent  purchasers  or 
mortgagees  mentioned  in  such  sections.    59  V.,  c.  34,  s.  4. 

PLACE  OP  REGISTRATION. 

15.  Instruments  to  be  registered  in  tbe  county  court  of- 
fice.—(1)  The  instruments  mentioned  in  the  preceding  sections  shall 
in  counties  he  registered  in  the  office  of  the  Clerk  of  the  County 
Court  of  the  county  or  union  of  counties  where  the  property  so  mort- 
gaged or  sold  is  at  the  time  of  the  execution  of  such  instrument; 
and  every  such  Clerk  shall  file  all  such  instruments  presented  to  him 
for  that  purpose,  and  shall  indorse  thereon  the  time  of  receiving  the 
same  in  his  office.     57  V.,  c.  37,  s.  11. 

(2)  Registration  in  Algoma,  Muskoka,  Thunder  Bay,  Ni- 
pissing. — Where  the  goods  and  chattels  mortgaged  or  sold  are 
situate  within  the  Districts  of  Algoma,  Muskoka,  Thunder  Bay  or 
Nipissing,  the  said  instruments  shall  filed  within  ten  days  from  the 
execution  thereof  in  the  office  of  the  District  'Court  Clerk  in  the  dis- 
trict in  which  the  goods  are  situate.  (As  amended  by  62  V.  (2),  c. 
11.  s.  30. 

(3)  Registration  in  Parry  Sound  and  Rainy  River. — Where 
the  goods  or  chattels  mortgaged  or  sold  are  situate  within  the  Dis- 
tricts of  Parry  Sound  or  Rainy  River,  the  said  instruments  shall  be 
filed  within  ten  days  from  the  execution  thereof  in  the  office  of  the 
Clerk  of  the  First  Division  Court  of  the  district  in  whch  the  goods 
are  situate.  When  and  so  soon  as  a  vacancy  shall  hereafter  occur 
in  the  office  of  the  Clerk  of  the  First  Division  Court  in  the  said 
district  of  Parry  Sound,  the  said  instruments  shall  thereafter  be  filei 
within  ten  days  from  the  execution  thereof  in  the  office  of  the  Dis- 
trict Court  Clerk  in  the  said  district  of  Parry  Sound.  (As  amended 
by  62  V.,  (2),  c.  11,  s.  31. 

(4)  Registration  in  Haliburtan. — Where  the  goods  and  chat- 
tels mortgaged  or  sold  are  situate  within  the  Provisional  County  of 
Haliburton,  the  said  instruments  shall  be  filed  within  seven  days 
from  the  execution  thereof  in  the  office  of  the  Uerk  of  the  First 
Division  Court  of  the  said  provisional  county.    59  V.,  c.  32,  s.  1. 
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(5)  Registration  in  Manitoulin. — Where  the  goods  and  chat- 
tels mortgaged  or  sold  are  situate  within  the  District  of  Manitoulin 
the  said  instruments  shall  be  filed  within  ten  drays  from  the  exe- 
cution thereof  in  the  office  of  the  District  Court  Clerk  for  Manitoulin. 

(As  amended  by  62  V.,  c.  14,  s.  13.) 

(6)  Instruments  filed  with  Deputy  Clerk  prior  to  4th 
May,  1891. — Any  bill  of  sale  or  chattel  mortgage  filed  with  the  said 
Deputy  Clerk  for  ManitouLn  prior  to  the  4th  day  of  May,  1891,  shall 
be  as  valid  as  if  the  same  had  been  filed  with  the  Clerk  of  the 
County  Court. 

(7)  Proceedings  pending  on  4th  May,  1891,  not  affected. 
— Nothing  in  the  two  next  preceding  subsections  contained  shall  be 
construed  to  affect  any  action  or  other  proceeding  pending  on  the  4th 
day  of  May,  1891,  in  which  the  validity  of  any  instrument  required 
to  be  filed  under  chapter  125  of  the  Revised  Statutes  of  untario,  1887, 
and  amending  Acts  is  called  in  question  by  reason  of  the  place  of 
filing  such  instrument.    57  V.,  c.  37,  s.  28. 

(8)  Meaning  of  "Clerk  of  the  County  Court."— "Clerk  of 
the  County  Court"  or  "Clerk"  when  used  in  this  Act  shall,  unless 
where  inconsistent  with  the  context,  include  the  officers  mentioned 
in  the  section.    60  V.,  c.  3,  s.  3. 

16.  Manner  of  registration. — The  said  Clerks  respectively 
shall  number  every  such  instrument  or  copy  filed  in  their  offices,  aad 
shall  enter  in  alphabetical  order  in  books  to  be  provided  by  them, 
the  names  of  all  the  parties  to  such  instruments,  with  the  numbers 
indorsed  thereon  opposite  to  each  name,  and  such  entry  shall  be 
repeated  alphabetically  under  the  name  of  every  party  thereto.  57 
V.,  c.  37,  s.  12. 

17.  Procedure  when  mortgaged  goods  are  removed. — In  the 
event  of  the  permanent  removal  of  goods  and  chattels  mortgaged  as 
aforesaid  from  the  county  or  union  of  counties  or  territorial  district 
in  which  the  goods  and  chattels  were  at  the  time  of  the  execution 
of  the  mortgage,  to  another  county  or  union  of  counties  or  territo- 
rial district,  or  to  the  said  provisional  county  of  Haliburton,  or  from 
the  said  provisional  county  to  another  county  or  union  of  counties 
or  territorial  district,  before  the  payment  and  discharge  of  the  mort- 
gage, a  certified. copy  of  the  mortgage,  under  the  hand  of  the  Clerk 
in  whose  office  it  was  first  registered,  and  under  the  seal  of  the 
Court,  and  of  the  affidavits  and  -documents  and  instruments  relating 
thereto  filed  in  such  office  shall  be  filed  with  the  Clerk  of  the  County 
Court  of  the  county  or  union  of  counties  to  which  the  goods  and 
chattels  are  removed,  or  in  the  proper  office  as  mentioned  in  section 
15,  in  case  such  goods  and  chattels  are  removed  to  a  territorial  dis- 
trict or  to  the  said  provisional  county,  within  two  month  from  such 
removal,  otherwise  the  said  goods  and  chattels  shall  be  liable  to 
seizure  and  sale  under  execution,  and  in  such  case  the  mortgage  shall 
be  null  and  void  as  against  creditors  of  the  mortgagor  and  against 
subsequent  purchasers  and  mortgagees  in  good  faith  for  valuable 
consideration,  as  if  never  executed.    57  V.,  c.  37,  s.  13;  60  V.,  c.  3,  s.  3. 

RENEWAL  OF  MORTGAGES. 

18.  Statement  of  amount  due  to  be  filed  yearly.— Subject 
to  the  provisions  hereinafter  contained  as  to  mortgages  to  companies, 
every  mortgage,  or  copy  thereof,  filed  in  pursuance  of  this  Act  shall 
cease  to  be  valid,  as  against  the  creditors  of  the  persons  making  the 
same  and  against   subsequent  purchasers  and   mortgagees  in   good 
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faith  for  valuable  consideration,  after  the  expiration  of  one  year 
from  the  day  of  the  filing  thereof,  unless,  within  thirty  days  next 
preceding  the  expiration  of  ^  the  said  term  of  one  year,  a  statement 
exhibiting  the  interest  of  the  mortgagee,  his  executors,  adminis- 
trators or  other  assigns  in  the  property  claime-d  by  virtue  thereof, 
and  showing  the  amount  still  due  for  the  principal  and  interest 
thereon,  and  shewing  all  payments  made  on  account  thereof,  is  filed 
in  the  office  of  the  Clerk  of  the  County  Court  of  the  county  or  union 
of  counties  wherein  the  goods  and  chattels  are  then  situate,  with  an 
affidavit  of  the  mortgagee,  or  one  of  several  mortgagees,  or  of  the 
assignee  or  one  of  several  assignees  or  of  the  agent  of  the  mortgagee 
or  assignee,  or  mortgagees  or  assignees  (as  the  case  may  be),  duly 
authorized  in  writing,  for  that  purpose  (a  copy  of  which  authority 
or  the  authority  itself  shall  be  filed  therewith),  that  the  statement 
is  true,  and  that  the  mortgage  has  not  been  kept  on  foot  for  any 
fraudulent  purpose.    57  V.,  c.  37,  s.  14. 

19.  Form  of  statement  and  affidavit. — Proviso. — The  state- 
ment and  affidavit  mentioned  in  the  next  preceding  section  may  be 
in  the  form  given  in  the  Schedule  B  to  this  Act,  or  to  the  like  ef- 
fect: Provided,  that  if  any  bona  fide  error  or  mistake  shall  be  made 
in  the  said  statement,  either  by  the  omission  to  give  any  credit  or 
credits  or  by  any  miscalculation  in  the  computation  of  interest  or 
otherwise,  the  said  statement  and  the  mortgage  therein  referred  to 
shall  not  be  invalidated,  provided  that  the  mortgagee,  his  executors, 
administrators  or  other  assigns  shall,  within  two  weeks  after  the 
discovery  of  any  such  error  or  mistake,  file  an  amended  statement 
and  affidavit  in  the  form  given  in  Schedule  B  or  to  the  like  effect, 
and  referring  to  the  former  statement  and  clearly  pointing  out  the 
error  or  mistake  therein  and  correcting  the  same;  but  if,  prior  to  the 
filing  of  such  amended  statement  and  affidavit,  any  creditor  or  pur- 
chaser or  mortgagee  in  good  faith  for  valuable  consideration  shall 
have  made  any  bona  fide  advance  of  money  or  given  any  valuable 
consideration  to  the  mortgagor,  or  shall  have  incurred  any  costs  in 
proceedings  taken  on  the  faith  of  the  amount  due  on  any  mortgage 
being  as  stated  in  the  renewal  statement  and  affidavit  filed,  then  the 
said  mortgage  as  to  the  amount  so  advanced  or  the  valuable  con- 
sideration given  or  costs  incurred  as  aforesaid  by  such  creditor,  pur- 
chaser or  mortgagee,  shall,  as  against  such  creditor,  purchaser  or 
mortgagee,  stand  good  only  for  the  amount  mentioned  in  the  re- 
newal statement  and  affidavit  first  filed.     57  V.,  c.  37,  s.  15. 

20.  Manner  of  filing  and  entering  affidavit  and  state- 
ment.—The  statement  and  affidavit  shall  be  deemed  one  instrument, 
and  be  filed  and  entered  in  like  manner  as  the  instruments  in  this 
Act  mentioned  are,  by  section  16,  required  to  be  filed  and  entered, 
and  the  like  fees  shall  be  payable  for  filing  and  entering  the  same 
as  are  non  payable  for  filing  and  entering  such  instruments.  57  v., 
c.  37,  s.  16. 

21.  Statement  to  be  filed  annually.— Another  statement  In 
accordance  with  the  provisions  of  section  18  of  this  Act,  duly  veri- 
fied as  required  by  that  section,  shall  be  filed  in  the  office  of  the 
Clerk  of  the  Countv  Court  of  the  county  wherein  the  goods  and  chat- 
tels described  in  the  mortgage  are  then  situate,  within  thirty  days 
next  preceding  the  expiration  of  the  term  of  one  year  from  the  da> 
of  the  filing  of  the  statement  required  by  the  said  section  18,  or  sucti 
mortgage,  or  copy  thereof,  shall  cease  to  be  valid  as  against  the 
creditors  of  the  persons  making  the  same,  and  as  against  purchasers 
and  mortgagees  in  good  faith  for  valuable  consideration,  and  so  on 
from  year  to  year,  that  is  to  say,  another  statement  as  aforesaid, 
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duly  verified,  shall  be  filed  within  thirty  days  next  preceding  the  ex- 
piration of  one  year  from  the  day  of  the  filing  of  the  former  state- 
ment, or  such  mortgage  or  copy  thereof  shall  cease  to  he  valid  as 
aforesaid.    57  V.,  c.  37,  s.  17., 

22.  By  whom  affidavits  or  renewals  may  be  made. — Pro- 
viso.— The  affidavit  required  by  section  18  may  be  made  by  any  next 
of  kin,  executor  or  administrator  of  any  deceased  mortgagee,  or  by 
any  assignee  claiming  by  or  through  any  mortgagee,  or  any  next  of 
kin,  executor  or  administrator  of  any  such  assignee;  but  if  the  affi- 
davit is  made  by  any  assignee,  next  of  kin,  executor  or  administrator 
of  any  such  assignee,  the  assignment  or  the  several  assignments 
through  which  the  assignee  claims  shall  be  filed  in  the  proper  office 
of  the  county  in  which  the  goods  are,  at  or  before  the  time  of  -such 
refiling  'by  the  assignee,  next  of  kin,  executor  or  administrator  of 
the  assignee;  Provided  that  an  assignment  for  the  benefit  of  creditors 
under  chapter  147  of  the  Revised  Statutes  of  Ontario,  1897,  or  any 
other  Act  of  the  Province  of  Ontario  or  the  Dominion  of  Canada  re- 
lating to  assignments  for  the  benefit  of  creditors  or  to  insolvency  or 
bankruptcy,  need  not  be  filed  as  aforesaid,  provided  such  assignment 
be  referred  to  in  such  statement,  and  notice  thereof  (when  required) 
shall  have  been  given  in  manner  required  by  law.    57  V.,  c.  37,  s.  18. 

MORTGAGES  TO  SECURE  BONDS,  ETC.,  OF  CORPORATIONS. 

23. —  (1)  Affidavits  of  bona  fides  where  mortgage  given 
by  company  to  secure  bonds  or  debentures. — In  the  case  of  a 
mortgage  or  conveyance  of  goods  and  chattels  of  any  incorporated 
company,  made  to  a  bondholder  or  bondholders,  or  to  a  trustee  or 
trustees,  for  the  purpose  of  securing  the  bonds  or  debentures  of  such 
company,  instead  of  the  affidavit  of  bona  fides  required  by  the  sec- 
tions 2  and  3  of  this  Act,  it  shall  be  sufficient  for  the  purposes  of 
this  Act  if  an  affidavit  he  filed  as  thereby  required,  made  by  the 
mortgagee  or  one  of  the  mortgagees  to  the  effect  that  the  said  mort- 
gage or  conveyance  was  executed  in  good  faith  and  for  the  express 
purpose  of  securing  the  payment  of  the  honds  or  debentures  referred 
to  therein,  and  not  for  the  purpose  of  protecting  the  goods  and  chat- 
tels mentioned  therein  against  the  creditors  of  the  mortgagors,  or  of 
preventing  the  creditors  of  such  mortgagors  from  obtaining  payment 
of  any  claim  against  them.    (As  amended  hy  4  Edw.  VII,  c.  10,  s.  36. 

(2)  Time  for  filing  mortgage  where  head  office  of  com- 
pany not  in  Ontario. — In  the  case  of  any  such  conveyance  or 
mortgage  made  by  an  incorporated  company,  the  head  office  whereof 
is  not  within  the  Province  of  Ontario,  such  mortgage  or  conveyance 
may  be  filed  within  thirty  days  instead  of  five  days,  as  provided  in 
section  2  of  this  Act,  and  the  same  shall  ibe  of  the  like  force,  effect 
and  priority  as  if  the  same  had  been  filed  within  such  five  days. 

(3)  Renewal  of  mortgages.—  Any  such  mortgage  may  be  re- 
newed in  the  manner  and  with  the  effect  provided  by  section  18  and 
subsequent  sections  of  this  Act  upon  the  filing  of  a  statement  by  the 
mortgagee  or  one  of  the  mortgagees  exhibiting  the  interest  of  the 
mortgagee  or  mortgagees  in  the  property  claimed  by  virtue  of  the 
said  mortgage,  and  showing  the  amount  of  the  hond  or  debenture 
debt  which  the  same  was  made  to  secure,  and  showing  all  payments 
on  account  thereof  which,  to  the  ibest  of  the  information  and  belief 
of  the  person  making  such  statement,  have  been  made,  or  of  which 
he  is  aware  or  has  been  informed,  together  with  an  affidavit  of  the 
person  making,  such  statement,  that  the  statement  is  true  to  the  best 
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of  his  knowledge,  information  and  belief,  and  that  the  mortgage  has 
not  been  kept  on  foot  for  any  fraudulent  purpose,  and  such  statement 
shall  be  filed  instead  of  the  statement  required  by  said  section  18  of 
this  Act. 

(4)  Affidavits    and     statements     on    behalf     of    companies.— 

If  any  mortgage  as  aforesaid  be  made  to  an  incorporated  company, 
the  several  affidavits  and  statements  herein  mentioned  may  be  made 
by  the  president,  vice-president,  manager  or  assistant  manager  of 
such  mortgagee  company,  or  any  other  officer  of  the  company  au- 
thorized for  such  purpose.     57  V.,  c.  37,  s.  19. 

(5)  Renewal  of  mortgages  given  to  secure  debentures  of 
companies.— Where  such  mortgage  or  conveyance  is  made  as  a  se- 
curity for  debentures  and  the  by-law  authorizing  the  issue  of  the  de- 
bentures, as  a  security  for  which  the  mortgage  or  conveyance  was 
made,  or  a  copy  thereof,  certified  under  the  hand  of  the  president 
or  vice-president  and  secretary  of  the  company  and  verified  by  an 
affidavit  of  the  secretary  thereto  attached  or  endorsed  thereon,  and 
having  the  corporate  seal  attached  thereto,  is  registered  with  the 
mortgage  or  conveyance,  it  shall  not  be  necessary  to  renew  the  said 
mortgage  or  conveyance,  but  the  same  shall  in  such  case  continue  to 
be  as  valid  as  if  the  same  had  been  duly  renewed  as  in  this  Act 
provided. 

(6)  The  preceding  subsection  shall  apply  to  every  such  mort- 
gage or  conveyance  made  and  registered  after  the  5th  day  of  May, 
1894,  but  nothing  herein  contained  shall  affect  any  accrued  rights  or 
any  litigation  pending  on  the  13th  day  of  April,  1897.  60  V.,  c.  14, 
s.  86. 

The  following  subsections  were  added  to  section  23  by  3  Edw. 
VII,  c.  7,  s.  60. 

(7)  In  the  case  of  a  mortgage  securing  bonds  made  by  an  in- 
corporated company  or  rolling  stock  owned  by  it,  it  shall  be  sufficient 
for  the  purposes  of  this  Act  if  this  mortgage  and  affidavit  in  sub- 
section 1  referred  to,  or  copies  thereof,  be  filed  in  the  office  of  the 
Provincial  Secretary,  within  the  time  limited  by  this  Act  for  filing 
chattel  mortgages. 

(8)  The  offices  of  the  Provincial  Secretary  shall  be  the  place 
for  filing  the  renewal  statements  of  any  such  mortgage  of  rolling 
stock  where  renewal  thereof  is  necessary  under  this  Act. 

(9)  Subsections  7  and  8  shall  apply  to  any  such  mortgage  on 
rolling  stock  heretofore  made,  if  the  same  has^  been  filed  as  therein 
provided. 

PROOF  OF  REGISTRATION. 

24.   Tbe   clerk's   certificate   to   be   evidence  of   registration.— 

A  copy  of  any  original  instrument,  or  a  copy  thereof  so  filed  as  afore- 
said, including  any  statement  made  in  pursuance  of  this  Act,  cer- 
tified by  the  Clerk  in  whose  office  the  same  has  been  filed  under  the 
seal  of"  the  Court,  shall  be  received  in  evidence  in  all  Courts,  but 
only  of  the  fact  that  the  instruments  or  copy  and  statement  were 
received  and  filed  according  to  the  indorsement  of  the  Clerk  thereon, 
and  of  no  other  fact;  and  in  all  cases  the  original  endorsement  by 
the  Clerk,  made  in  pursuance  of  this  Act,  upon  any  such  instrument 
or  copy,  shall  be  received  in  evidence  only  of  the  fact  stated  in  the 
endorsement.    57  V.,  c.  37,  B.  20. 
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DISCHARGE  OF  MORTGAGES. 

25.  Certificates     of     discharge     of     chattel     mortgages.— 

Where  any  mortgage  of  goods  and  chattels  is  registered  under  the 
provisions  of  this  Act,  such  mortgage  may  Ibe  discharged  by  the 
filing,  in  the  office  in  which  the  same  is  registered,  at  a  certificate 
signed  by  the  mortgagee,  his  executors  or  administrators,  in  the 
form  given  in  the  Schedule  A  hereto,  or  to  the  like  effect.  57  V.,  c. 
37,  s.  21. 

26.  Entering  certificates  of  discharge.--  The  officer  with 
whom  the  chattel  mortgage  is  filed,  upon  receiving  such  certificate, 
•duly  proved  by  the  affidavit  of  a  subscribing  witness,  shall,  at  each 
place  where  the  number  of  the  mortgage  has  been  entered,  with  the 
name  of  any  of  the  parties  thereto,  in  the  book  kept  by  him  under 
section  16  of  this  Act,  or  wherever  otherwise  in  the  said  book  the 
said  mortgage  has  been  entered,  write  the  words  "Discharged  by 
Certificate  Number  (stating  the  number  of  the  certificate),"  and  to  the 
said  entry  the  officer  shall  affix  his  name  and  he  shall  also  indorse 
the  fact  of  the  discharge  upon  the  instrument  discharged,  and  shall 
affix  his  name  to  the  indorsement.     57  V.,  c.  37,  s.  22. 

27.  Entries  of  renewal. — Where  a  mortgage  has  been  re- 
newed under  section  18  of  this  Act.  the  indorsement  or  entries  re- 
quired by  the  preceding  section  to  be  made  need  only  he  made  upon 
the  statement  and  affidavit  filed  on  the  last  renewal,  and  the  entries 
of  the  statement  and  affidavit  in  the  said  book.     57  V.,  c.  37,  s.  23. 

28.  Entry  signment  of  mortgages.— In,  case  a  registered 
chattel  mortgage  has  (been  assigned,  the  assignment  shall,  upon 
proof  by  the  affidavit  of  a  subscribing  witness,  be  numbered  and  en- 
tered in  the  alphabetical  chattel  mortgage  book,  in  the  same  manner 
as  a  chattel  mortgage,  and  the  proceedings  authorized  by  the  next 
preceding  three  sections  of  this  Act,  may  and  shall  be  had,  upon  a 
certificate  of  the  assignee,  proved  in  manner  aforesaid.  57  V.,  c.  37. 
s.  24. 

FEES. 

29.  Fees.—  For  services  under  this  Act  the  Clerks  aforesaid 
shall  be  entitled  to  receive  the  following  fees: 

1.  For  filing  each  instrument  and  affidavit,  and  entering  the 
same  in  a  hook,  as  aforesaid,  fifty  cents. 

2.  For  filing  an  assignment  of  any  instrument,  and  making  all 
proper  indorsements  in  connection  therewith,  twenty-five  cents. 

3.  For  filing  a  certificate  of  discharge  of  any  instrument,  and 
making  all  proper  entries  and  indorsements  connected  therewith, 
twenty-five  cents. 

4.  For  a  general  search,  twenty-five  cents. 

5.  For  production  and  inspection  of  any  instrument  filed  under 
this  Act,  ten  cents. 

6.  For  copies  of  any  document  with  certificate  prepared,  filed 
under  this  Act,  ten  cents  for  every  hundred  words. 

7.  For  extracts,  whether  made  by  the  person  who  made  the 
search,  or  by  the  officer,  ten  cents  for  every  hundred  words.  57  V., 
c.  37,  s.  29. 

MISCELLANEOUS   PROVISIONS. 

30.  Registration  where  time  limited  expires  on  a  day  on 
which  office  is  closed.—  Where,  under  any  of  the  provisions  of  this 
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Act  the  time  for  registering  or  filing  any  mortgage,  bill  of  sale, 
instrument,  document,  affidavit,  or  other  paper  expires  on  a  Sunday 
or  other  day  on  which  the  office  in  which  the  registering  or  filing  i3 
to  he  made  or  done  is  closed,  and  by  reason  thereof  the  registering 
or  filing  shall,  so  far  as  regards  the  time  of  doing  or  making  the 
same,  be  held  to  be  duly  done  or  made  if  done  or  made  on  the  day 
on  which  the  office  shall  next  be  open.    57  V.,  c.  37,  s.  30. 

31.  General  authority  to  take  or  renew  mortgages.— 
An  authority  for  the  purpose  of  taking  or  renewing  a  mortgage  or 
conveyance  under  the  provisions  of  this  Act  may  be  a  general  one 
to  take  and  renew  all  or  any  mortgages  or  conveyances  to  the  mort- 
gagee or  bargainee.     57  V.,  c.  37,  s.  31. 

32.  Manner  of  describing  property  in  mortgages.,  etc.— 
All  the  instruments  mentioned  in  this  Act  whether  for  the  sale  or 
mortgage  of  goods  and  chattels,  shall  contain  such  sufficient  and  full 
description  thereof  that  the  same  may  be  thereby  readily  and  easily 
known  and  distinguished.     57  V.,  c.  37,  s.  32. 

33.  Who  to  administer  the  affidavits.— All  affidavits  and 
affirmations  required  by  this  Act  may  be  taken  and  administered  by 
any  Judge,  Notary  Public,  or  a  Commissioner  or  other  person  in  or 
cut  of  the  Province  authorized  to  take  affidavits  in  and  for  the  High 
Court  or  by  a  Justice  of  the  Peace;  and  the  sum  of  twenty  cents  shall 
be  payable  for  every  oath  thus  administered.     57  V.,  c.  37,  s.  33. 

34.  Act  not  to  apply  to  mortgages  of  vessels  registered.— 
This  Act  shall  not  apply  to  mortgages  of  vessels  registered  under  the 
provisions  of  any  Act  in  that  behalf.     57  V.,  c.  37,  s.  34. 

35.  Mortgages  where  new  county  is  constituted.— • 
All  chattel  mortgages  relating  to  property  within  any  township,  city, 
town,  or  incorporated  village,  forming  part  of  a  new  county,  at  the 
date  the  proclamation  forming  the  new  county  takes  effect,  shall, 
until  their  renewal  becomes  necessary  to  maintain  their  force  against 
creditors,  subsequent  purchasers  or  mortgagees  in  good  faith,  con- 
tinue to  be  as  valid  and  effectual  in  all  respects  as  they  would  have 
been  if  the  new  county  had  not  been  formed,  but  in  the  event  of  a 
renewal  of  any  such  chattel  mortgage  after  the  date  the  proclamation 
takes  effect,  the  renewal  shall  be  filed  in  the  proper  office  in  that  be- 
half in  the  new  county  as  if  the  mortgage  had  originally  been  filed 
therein,  together  with  a  certified  copy  under  the  hand  of  the  Clerk 
and  seal  of  the  County  Court,  and  no  chattel  mortgage  in  force  at 
the  said  date  shall  lose  its  priority  by  reason  of  its  not  being  filed 
in  the  new  county  prior  to  its  renewal.    57  V.,  c.  37,  s.  35. 

36.  Inspection  of  books  in  County  Court  office.— Every  per- 
son shall  have  access  to  and  be  entitled  to  inspect  the  several  books 
of  the  County  Courts,  containing  records  or  entries  of  the  chattel 
mortgages  or  bills  of  sale  filed;  and  no  person  desiring  such  access 
or  inspection  shall  be  required,  as  a  condition  to  his  right  thereto,  to 
furnish  the  names  of  the  parties  in  respect  of  whom  such  access  or 
inspection  is  sought;  and  all  Clerks  of  the  County  Courts  of  the 
Province,  shall  respectively,  upon  demand  or  Tequest,  produce  for 
inspection,  any  chattel  mortgage,  or  bill  of  sale,  filed  in  their  respect- 
ive offices,  or  of  which  records  or  entries  are,  by  law,  required  to  be 
kept  in  such  several  books  of  the  County  Courts.    57  V.,  c.  37,  s.  36. 

37.  Mortgage,  etc.  of  goods  not  in  possession  of  mort- 
gagor.—The  provisions  of  this  Act  shall  extend  to  mortgages  and 
sales  of  goods  and  chattels,  notwithstanding  that  such  goods  and 
chattels  mav  not  be  the  property  of,  or  may  not  be  in  the  possession, 
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custody  or  control  of  the  mortgagor  or  bargainor  or  any  one  on  his 
behalf  at  the  time  of  the  making  of  such  mortgage  or  sale,  and  not- 
withstanding that  such  goods  or  chattels  may  be  intended  to  be  de- 
livered at  some  future  time,  or  that  the  same  may  not  at  the  time 
of  the  making  of  said  mortgage  or  sale  ,be  actually  procured  or  pro- 
vided, or  fit  or  ready  for  delivery,  and  notwithstanding  that  some 
act  may  .'be  required  for  the  making  or  completing  of  such  goods  and 
chattels,  or  rendering  the  same  fit  for  delivery.    57  V.,  c.  37,  s.  37. 

38.  "Creditors,"  meaning  of.— Rev.  Stat.  c.  147.— In  the  ap- 
plication of  this  Act  the  word  "creditors"  where  it  occurs,  shall  ex- 
tend to  creditors  of  the  mortgagor  or  bargainor  suing  on  behalf  of 
themselves  and  other  creditors,  and  to  any  assignee  in  insolvency  of 
the  mortgagor,  and  to  an  assignee  for  the  general  benefit  of  creditors, 
within  the  meaning  of  The  Act  respecting  Assignments  and  Prefer- 
ences by  Insolvent  Persons,  as  well  as  to  creditors  having  executions 
against  the  goods  and  chattels  of  the  mortgagor  or  bargainor  in  the 
hands  of  the  Sheriff  or  other  officer.  57  V.,  c.  37,  s.  38;  60  V.,  c.  3, 
s.  3. 

39.  "Actual  and  continued  change  of  possession,"  mean- 
ing of. —  The  "actual  and  continued  change  of  possession"  men- 
tioned in  this  Act  shall  be  taken  to  be  such  change  of  possession  as 
is  open,  and  reasonably  sufficient  to  afford  public  notice  thereof.  57 
V.,  c.  37,  s.  39. 

40.  Subsequent  possession  not  to  validate  sale  other-wise 
void.—  A  mortgage  or  sale  declared  by  this  Act  to  be  void  or  which, 
under  the  provisions  of  section  18,  has  ceased  to  be  valid,  as  against 
creditors  and  subsequent  purchasers  or  mortgagees,  shall  not  by  the 
subsequent  taking  of  possession  of  the  things  mortgaged  or  sold 
by  or  on  behalf  of  the  mortgagee  or  bargainee  foe  thereby  made  valid 
as  against  persons  who  become  creditors,  or  purchasers,  or  mort- 
gagees before  such  taking  of  possession.  57  V.,  c.  37,  s.  40;  60  V.,  c. 
3,  s.  3. 

AGREEMENTS  WHERE  POSSESSION  PASSES  WITHOUT 
OWNERoHIP. 

41.  Agreement  on  sale  that  property  is  not  to  pass  until 
payment  void  unless  filed,  etc.— (1)  In  case  of  an  agreement  for 
the  sale  or  transfer  of  merchandise  of  any  kind  to  a  trader  or  other 
person  for  the  purpose  of  resale  by  him  in  the  course  of  business,  the 
possession  to  pass  to  such  trader  or  other  person,  but  not  the  ab- 
solute ownership  until  certain  payments  are  made  or  other  consider- 
ations satisfied,  any  such  provision  as  to  ownership  shall  as  against 
creditors,  mortgagees  or  purchasers  be  void,  and  the  sale  or  transfer 
shall  be  deemed  to  have  been  absolute,  unless 

(a)  The  agreement  is  in  writing,  signed  by  the  parties  to  the 
agreement  or  their  agents,  and 

(ib)  Where  to  be  filed  in  counties.— Unless  such  writing  or  a 
duplicate  or  copy  verified  by  oath  is  filed  in  the  office  of  the  County 
Court  Clerk  of  the  county  or  union  of  counties  or  in  the  proper  office 
in  a  district  in  which  the  goods  are  situate  at  the  time  of  making 
The  agreement,  and  also  in  the  office  of  the  County  Court  Clerk  of 
the  county  or  union  of  counties  or  in  the  proper  office  in  ,a  district 
in  which  such  trader  or  other  person  resides  at  the  time  of  making 
the  agreement,  such  filing  to  be  within  five  days  of  the  delivery  of 
possession  of  any  of  the  goods  under  the  agreement.  57  V.,  c.  37, 
s.  41  (1);  58  V.,  c.  24,  s.  2. 
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(2)  Where  to  be  filed  in  territorial  districts.— In  the  ter- 
ritorial districts  of  Muskoka,  Nipissing,  Algoma,  Thunder  Bay  and 
Rainy  River  the  agreement  shall  be  filed  in  the  office  of  the  Clerk  of 
the  Peace  in  the  district  and  in  the  districts  of  Parry  Sound  and 
Manitoulin  in  the  office  of  the  registrar  of  deeds  for  the  district; 
Provided  that  if  a  Clerk  of  the  Peace  shall  be  appointed  for  the  dis- 
trict of  Parry  Sound  or  the  district  of  Manitoulin  then  any  agree- 
ment requiring  thereafter  to  be  filed  in  such  district  shall  be  filed  in 
the  office  of  such  Clerk  of  the  Peace. 

(3).  Agreement  not  to  affect  ordinary  purchases.— Si- ch    an 

agreement,  though  signed  and  filed,  shall  not  affect  purchases  from 
the  trader  or  person  aforesaid  in  the  usual  course  of  his  business. 

(4)  Sections  37-41  not  to  affect  sales  of  certain  marked 
goods.— Rev.  Stat.  c.  149.— The  provisions  of  this  and  the  four 
next  preceding  sections  of  this  Act  shall  not  affect  the  case  of  manu- 
factured goods  and  chattels  which  at  the  time  possession  is  given 
have  the  name  and  address  of  the  manufacturer,  bailor  or  vendor  of 
the  same  painted,  printed,  stamped  or  engraved  thereon  or  otherwise 
plainly  attached  thereto,  nor  any  goods  or  chattels  where  the  receipt- 
note,  hire  receipt,  order  or  other  instrument  is  filed  and  for  which 
cases  respectively  provision  is  made  by  The  Act  respecting  Condition- 
al Sales  of  Chattels.    57  V.,  c.  37,  s.  4i  (24). 


STATISTICAL  RETURNS. 

42.  Returns  of  chattel  mortgages,  etc.,  to  be  made  by 
clerks. — (1)  Every  Clerk  with  whom  instruments  are  required  to  be 
registered  under  the  provisions  of  this  Act.  shall  on  or  before  the 
15th  day  of  January  in  each  year,  transmit  to  the  Minister  of  Agri- 
culture returns  which  shall  set  out: 

(a)  The  number  of  chattel  mortgages  and  renewals,  the  number 
of  discharges,  and  the  number  of  assignments  for  the  benefit  of 
creditors  on  record  and  undischarged  in  the  office  of  such  Clerk  on 
the  1st  day  of  January,  in  the  year  preceding  that  in  which  the  re- 
turn is  made; 

(b)  The  number  of  chattel  mortgages  and  renewals,  the  number 
of  discharges,  and  the  nijmber  of  assignments  for  the  benefit  of 
creditors  registered  in  such  office  during  the  year  following  the  said 
1st  day  of  January,  and 

(c)  The  number  of  chattel  mortgages  and  renewals,  the  number 
of  discharges,  and  the  number  of  assignments  for  the  benefit  of 
creditors  on  record  and  undischarged  in  the  said  office  on  the  31st 
day  of  December  in  said  year. 

(2)  The  returns  shall  not  include  instruments  which  have  lapsed 
by  reason  of  non-renewal. 

(3)  The  chattel  mortgages  and  renewals  and  discharges,  and  as- 
signments for  the  benefit  of  creditors  in  the  said  returns  shall  be 
classified  according  to  the  several  occupations  or  callings  of  the 
vendors  or  mortgagors  or  assignors  as  stated  in  the  instruments,  and 
shall  show  the  aggregate  sums  purporting  to  be  secured  thereby  re- 
spectively. 

(4)  The  returns  shall,  where  practicable,  distinguish  mortgage 
to  secure  future  indorsations  or  future  advances  from  mortgages  to 
secure  an  existing  debt  or  a  present  advance.     53  V.,  c.  12,  s.  7. 
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SCHEDULE  A. 
(Section  25.) 

FORM  OF  DISCHARGE  OF  MORTGAGE. 

To  the  Clerk  of  the  Court  of  the  of 

I,  A  B,  of  do  certify  that  has  satisfied  all  money 

due  on,  or  to  grow  -due  on  a  certain  chattel  mortgage  made  by 
to  ,  which  mortgage  bears  date  the  day  of  A.  D. 

,  and  was  registered  {or  in  case  the  mortgage  has  been  renewed 
was  re-registered),  in  the  office  of  the  Clerk  of  the  Court  of 

the  of  ,  on  the  day  of  A.  D.  ,  as 

No.  (here  mention  the  day  and  date  of  registration  of  each  as- 

signment thereof,  and  the  names  of  the  parties,  or  mention  that  such  mort- 
gage has  not  been  assigned,  as  the  fact  may  be) ',  and  that  I  am  the  person 
entitled  by  law  to  receive  the  money,  and  that  such  mortgage  is 
therefore  discharged. 

Witness  my  hand,  this  day  of  A.D. 

Signature  of  witness,  and  state  residence  )  ,        A-  B- 

and  occupation.  j 

57  V.,  c.  37,  Sched.  A. 

SCHEDULE  B. 

(Section  .19.) 

Statement  exhibiting  the  interest  of  C.  D.  in  the  property  men- 
tioned in  a  Chattel  Mortgage  dated  the  day  of  18  , 
made  between  A.  B-,  of  of  the  one  part,  and  C-  D.,  of 
of  the  other  part,  and  filed  in  the  office  of  the  Clerk  of  the  Court 
of  the  of  ,  on  the  -day  of  ,18*  , 
and  of  the  amount  due  for  principal  and  interest  thereon,  and  of  all 
payments  made  on  account  thereof. 

The  said  C-  D.,  is  still  the  mortgagee  of  the  said  property,  and 
has  not  assigned  the  said  mortgage  (or  the  said  E.  F.  is  the  assignee 
of  the  said  Mortgage  by  virtue  of  an  assignment  thereof  from  the 
said  C  D.  to  him,  dated  the  day  of  ,  18        ,)  (or  as 

the  case  may  be). 

No  payments  have  been  made  on  account  of  the  said  Mortgage 
(or  the  following  payments,  and  no  other,  have  been  made  on  ac- 
count of  the  -said  Mortgage: 

1886,  January  1,  Cash,  received $100  00) 

The  amonut  still  due  for  principal  and  interest  on  the  said  Mortgage 
is  the  sum  of  $  computed  as  follows:   (here  give  the  computa- 

tion). 

CD. 
County  of  I,  of  the 

To  wit,  of  in  the  County 

of  the  Mortgagee  named  in  the  Chattel  Mortgage  mentioned 

in  the  foregoing  (or  annexed)  statement  (or  assignee  of  the  mort- 
gagee named  in  the  Chattel  Mortgage  mentioned  in  the  foregoing  (or 
annexed)  statement  (as  the  case  may  be),  make  oath  and  say: 

1.  That  the  foregoing  (or  annexed)  statement  is  true. 

2.  That  the  Chattel  Mortgage  mentioned  in  the  said  statement 
has  not  been  kept  on  foot  for  any  fraudulent  purpose. 

Sworn  before  me  at  the  ) 

of  in  the  I 

Countv  of  /this    ( 

day  of  18  ) 

57  V.,  c.  37,  Sched.  B. 
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R.  S.  O.  1897,  CHAP.  149. 

AN  ACT  RESPECTING  CONDITIONAL  SALES  OF  CHATTELS. 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  Ontario,  enacts  as  follows:  — 

1.  Conditional   sales    of   manufactured   goods  when   to   be 

valid.— Receipt  notes,  hire  receipts  and  orders  for  chattels,  given 
by  bailees  of  chattels,  where  the  condition  of  the  bailment  is  such 
that  the  possession  of  the  chattel  passes  without  any  ownership 
therein  being  acquired  hy  the  bailee  until  the  payment  of  the  pur- 
chase or  consideration  money  or  some  stipulated  part  thereof,  shall 
only  be  valid  as  against  subsequent  purchasers  or  mortgagees  with- 
out notice  in  good  faith  for  valuable  consideration  in  the  case  of 
manufactured  goods  or  chattels,  which  at  the  time  possession  is 
given  to  the  bailee,  have  the  name  and  address  of  the  bailor  or  ven- 
dor of  the  same  painted,  printed,  stamped  or  engraved  thereoD  or 
otherwise  plainly  attached  thereto,  and  no  such  bailment  shall  be 
valid  as  against  such  subsequent  purchaser  or  mortgagee  as  afore- 
said, unless  it  is  evidenced  in  writing,  signed  by  the  bailee  or  his 
agent.    51  V.,  c.  19,  s.  1.     (As  amended  by  4  E-dw.  VII,  c.  10,  s.  37.) 

2.  Section  1  not  to  apply  to  certain  household  furniture.— 
Section  1  not  to  apply  when  copy  of  receipt  filed  with  Clerk 
of  County  Court. —  The  preceding  section  shall  not  apply  to  house- 
hold furniture,  other  than  pianos,  organs,  or  other  musical  instru- 
ments; nor  shall  it  apply  to  any  chattels  mentioned  in  any  such 
receipt  note,  hire  receipt,  order  or  other  instrument  where  the  manu- 
facturer, bailor  or  vendor  within  ten  days  from  the  execution  of  the 
receipt  note,  hire  receipt,  order  or  other  instrument  evidencing  the 
bailment  or  conditional  sale  given  to  secure  the  purchase  money,  or 
a  part  thereof,  shall  file  with  the  Clerk  of  the  County  Court  of  the 
county  in  which  the  bailee  or  conditional  purchaser  resided  at  the 
time  of  the  bailment  or  conditional  purchase,  a  copy  of  the  said  re- 
ceipt note,  hire  receipt,  order  or  other  instrument  evidencing  the 
bailment  or  conditional  sale.    51  V.,  c.  19,  s.  6. 

(2)  Copy  of  contract  of  sale  of  rolling  stock  of  companies 
to  be  filed  with  Provincial  Secretary.—  In  cases  of  conditional 
Gales  or  bailments  by  incorporated  companies  to  railway  companies, 
of  rolling  stock  the  said  section  shall  not  apply  if  the  contract  evi- 
dencing the  conditional  sale  or  bailment  or  a  copy  thereof  is  filed  in 
the  office  of  the  Provincial  Secretary  within  ten  days  from  the  exe- 
cution thereof. 

(3)  Sub-section  2  to  be  retroactive. — The  preceding  sub-sec- 
tion shall  apply  to  any  such  conditional  sale  or  bailment  of  rolling 
stock  heretofore  made  if  the  contract  evidencing  the  same,  or  a  copy 
thereof,  has  been  filed  as  therein  provided,  (added  by  3  Edw.  VII., 
c.  13,  s.  2.) 

3.  Filing  of  instruments  in  unorganized  districts. — 
(1).  When  the  bailee  or  conditional  purchaser  resides  at  the  time  of 
the  bailment  or  conditional  purchase  in  an  unorganized  district, 
all  instruments  may  be  filed  with  the  Clerk  of  the  Court  with  whom 
mortgages  and  sales  of  chattels  are  to  be  registered  in  such  district, 
under  the  law  at  the  time  in  force. 

(2)  This  section  shall  apply  to  instruments  filed  with  the  said 
officer  prior  to  the  7th  day  of  April,  1890.     53  V.,  c.  36,  ss.  1,  2. 
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4.  Clerk  to  file  copy  of  receipt  note.— The  Clerk  of  the 
Court,  on  receipt  of  such  copy,  shall  duly  file  the  same  and  cause  it 
to  be  properly  entered  in  an  index  /book  to  be  kept  for  that  purpose, 
and  shall  be  entitled  to  charge  ten  cents  for  every  such  filing  and 
five  cents  for  every  search  in  respect  thereof.  A  clerical  error  which 
does  not  mislead,  or  an  error  in  an  immaterial  or  non-essential  part 
of  the  said  copy  so  filed,  shall  not  invalidate  the  said  filing  or  de- 
stroy the  effect  thereof.    51  V.,  c.  19,  s.  7. 

5.  Copy  of  receipt  note  to  be  left  -with  vendee. —  The  manu- 
facturer, 'bailor  or  vendor  shall  leave  a  copy  of  the  receipt  note,  hire 
receipt,  order  or  other  instrument  hy  which  a  lien  on  the  chattel  is 
retained,  or  which  provides  for  a  conditional  sale,  with  the  bailee 
or  conditional  vendee  at  the  time  of  the  execution  of  the  instrument, 
or  within  twenty  days  thereafter.    51  V.,  c.  19,  s.  8. 

6.  Statement  of  amount  due  to  be  given  on  request.— 
(1)  Every  manufacturer,  bailor  or  vendor  shall,  in  answer  to  an  in- 
quiry made  by  any  proposed  purchaser  or  other  interested  person, 
within  five  days  furnish  full  information  respecting  the  amount  or 
balance  due  or  unpaid  on  any  such  manufactured  goods  or  chattels, 
and  the  terms  of  payment  of  *such  amount  or  balance,  and  in  case  of 
his  refusal  or  neglect  to  furnish  the  information  asked  for,  such 
manufacturer,  bailor  or  vendor  shall  on  conviction  before  a  Sti- 
pendiary or  Police  Magistrate  or  two  Justices  of  the  Peace,  be  liable 
to  a  fine  not  exceeding  $50. 

(2)  Any  person  convicted  under  this  Act  shall  have  the  right 
to  appeal  against  such  conviction  to  the  Judge  of  the  County  Court 
without  a  jury.     51  V.,  c.  19,  s.  2. 

7.  Address  to  be  given  by  person  requiring  statement.— 
The  person  so  inquiring  shall,  if  such  inquiry  is  by  letter,  give  a 
name  and  post  office  address  to  which  a  reply  may  be  sent,  and  it 
shall  be  sufficient  if  the  information  aforesaid  be  given  by  registered 
letter  deposited  in  the  post  office  within  the  said  five  days,  addressed 
to  the  person  inquiring  at  his  proper  post  office  address,  or  where  a 
name  and  address  is  given  as  aforesaid,  addressed  to  such  person  by 
the  name  and  at  'the  post  office  so  given.    51  V.,  c.  19,  s.  3. 

8.  Breach  of  condition.— In  case  any  manufacturer,  bailor  or 
vendor  of  any  chattels  in  respect  of  which  there  has  been  a  condi- 
tional sale  or  promise  of  -sale,  or  his  successor  in  interest  takes  po^g 
session  thereof  for  breach  of  condition,  he  shall  retain  the  same  for 
twenty  days,  and  the  bailee  or  his  successor  in  interest  may  redeem 
the  same  within  such  period  on  payment  of  the  full  amount  then 
in  arrear,  together  with  interest  and  the  actual  costs  and  expenses  of 
taking  possession  which  have  been  incurred.     51  V.,  c.  19,  s.  4. 

9.  Notice  of  sale.—  Where  the  goods  or  chattels  have  been  sold 
or  bailed  originally  for  a  greater  sum  than  $30,  and  the  same  have 
been  taken  possession  of,  as  in  the  preceding  -section  mentioned,  such 
goods  or  chattels  shall  not  be  sold  without  five  days'  notice  of  the 
intended  sale  being  first  given  to  the  bailee  or  his  successor  in  interest. 
The  notice  may  he  personally  served  or  may,  in  the  absence  of  such 
bailee  or  his  successor  in  interest,  be  left  at  his  residence  or  last 
known  place  of  abode  in  Ontario,  or  may  be  sent  by  registered  letter, 
deposited  in  the  post  office  at  least  seven  Jays  before  the  time  when 
the  said  five  days  will  elapse,  addressed  to  the  bailee  or  his  successor 
in  interest,  at  his  last  known  post  office  address  in  Canada.  The 
said  five  days  or  seven  days  may  be  part  of  the  twenty  days  in  sec- 
tion 8  mentioned.     51  V.,  c.  19,  s.  5. 
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,,x  J0,!  Chattels'  affixed  to  realty  to  remain  subject  to  lien— 

(1)  Where  any  goods  or  chattels  which  have  ibeen  sold  on  special 
condiiions  as  in  section  1  of  this  Act  mentioned  are  affixed  to  any 
realty,  such  goods  and  chattels  shall  notwithstanding  remain  subject 
to  such  conditions  as  fully  as  they  were  before  being  so  affixed,  but 
the  owner  of  such  realty,  or  any  purchaser,  or  any  mortgagee,  or 
other  incumbrancer  on  such  realty,  shall  have  the  right  as  against 
the  manufacturer,  bailor  or  vendor  of  such  goods  or  chattels,  or  any 
person  claiming  through  or  under  them,  to  retain  the  said  goods  and 
chattels  upon  payment  of  the  amount  due  and  owing  thereon. 

(2)  The  provisions  of  this  section  are  to  be  deemed  retroactive 
and  shall  apply  to  past  as  well  as  to  future  transactions.  60  V.,  c.  3, 
s.  3;  c.  14,  8.  80.     (As  amended  by  5  Edw.  VII,  c.  13,  s.  14. 

The  Amending  Act  6  Edw.  VII,  c.  19  is  as  follows: 

23.  Rev.  Stat.  c.  119  amended. — The  Act  to  amend  The  Act 
respecting  Conditional  Sales  of  Chattels  is  amended  by  adding  there- 
to the  following  as  section  2  (a)  : 

(2a.)  Receipt  notes  for  chattels  other  than  manufactured 
goods  to  be  filed  in  office  of  county  court  clerk  to  be  valid  as 
against  subsequent  purchasers. — Receipt  notes,  hire  receipts  and 
orders  for  cnattels  given  by  bailees  of  chattels  other  than  manufac- 
tured goods  and  chattels  where  the  condition  of  the  'bailment  is  such 
that  the  possession  of  the  chattel  passes  without  any  ownership 
therein  being  acquired  by  the  bailee  until  the  payment  of  the  pur- 
chase or  consideration  money  or  some  stipulated  part  thereof  shall 
only  be  valid  as  against  subsequent  purchasers  or  mortgagees  with- 
out notice  in  good  faith  for  valuable  consideration,  provided  that  the 
bailor  or  vendor  within  ten  days  from  the  execution  of  the  receipt 
note,  hire  receipt  order  or  other  instrument,  evidencing  the  bailment 
or  conditional  sale  given  to  secure  the  purchase  money  or  a  part 
thereof  -shall  file  with  the  clerk  of  the  County  Court  of  the  County 
in  which  the  'bailee  or  conditional  purchaser  resided  at  the  time  of 
the  bailment  or  conditional  purchase  a  copy  of  the  said  receipt  note, 
hire  receipt  or  order  or  other  instrument  evidencing  the  bailment 
or  conditional  sale,  and  no  such  bailment  shall  be  valid  as  against 
such  subsequent  purchaser  or  mortgagee  as  aforesaid  unless  it  is 
evidenced  in  writing  signed  by  the  bailee  or  his  agent. 

24.  Rev.  Stat.,  c.  149,  s.  6,  sub-s.  1,  amended. — Subsection  1 
of  section  6  of  the  said  Act  is  amended  by  striking  out  the  word 
"manufactured"  in  the  fourth  and  fifth  lines  thereof. 

25.  Application  of  Act. — Section  8  of  the  said  Act  is  amended 
by  adding  the  words  "and  keeping"  after  the  word  "taking"  in  the 
eighth  line  of  the  said  section. 

26.  Sections  23,  24  and  25  of  this  Act  shall  not  effect  or  apply 
to  any  such  receipt  not,  hire  receipt,  or  order  for  chattels  made  or 
given  prior  to  the  1st  day  of  January,  1907. 
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KEW  BRUNSWICK 

R.  S.  N.  B.,  1903,  CHAP.  142. 
RESPECTING  BILLS  OF  SALE. 

1.  Short  title.— This  Chapter  may  be  cited  as  "The  Bills  of  Sale 
Act."  56  V.,  c.  5,  s.  30,  amended. 

2.  Mortgage  of  goods,  or  copy,  to  be  filed  within  30  days 
from  execution. — Affidavit  of  witness.— Affidavit  of  mortgagee 
or  agent. — Every  mortgage  or  conveyance  intended  to  operate  as  a 
mortgage  of  goods  and  chattels,  which  is  not  accompanied  by  an  im- 
mediate delivery  and  an  actual  and  continued  change  of  possession 
of  the  things  mortgaged,  or  a  true  copy  thereof,  shall  within  thirty 
days  from  the  execution  thereof,  be  filed  as  hereinafter  provided,  to- 
gether with  the  affidavit  of  a  witness  thereto  of  the  due  execution  of 
the  mortgage  or  conveyance  of  which  the  copy  filed  purports  to  be 
a  copy,  and  also  with  the  affidavit  of  the  mortgagee,  or  of  one  of 
several  mortgagees,  or  of  the  agent  of  the  mortgagee  or  mortgagees, 
if  -such  agent  is  aware  of  all  the  circumstances  connected  therewith. 
56  V.,  c.  5,  s.  1. 

3.  Contents  of  affidavit  of  mortgagee. —  Such  last  mentioned 
affidavit,  whether  of  the  mortgagee  or  his  agent,  shall  state  that  the 
mortgagor  therein  named  is  justly  and  truly  indebted  to  the  mort- 
gagee in  the  sum  mentioned  in  the  mortgage;  that  it  was  executed 
in  good  faith  and  for  the  express  purpose  of  securing  the  payment 
of  money  justly  due  or  accruing  due,  and  not  for  the  purpose  of  pro- 
tecting the  goods  and  chattels  mentioned  therein  against  the  credit- 
ors of  the  mortgagor,  or  of  preventing  the  creditors  of  such  mort- 
gagor from  obtaining  payment  of  any  claims  against  him.  56  V.,  c.  5, 
s.  2. 

4.  Mortgage  to  have  effect  from  day  of  filing.— Every  such 
mortgage  or  conveyance  shall  only  operate  and  take  effect  upon, 
from  and  after  the  day  and  time  of  filing  thereof.    56  V.,  c.  5,  s.  3. 

5.  Effect  of  failure  to  file  mortgage.— In  case  such  mort- 
gage or  conveyance  and  affidavits  are  not  filed  as  hereinbefore  pro- 
vided, the  mortgage  .or  conveyance  shall  be  absolutely  null  and  void, 
as  against  subsequent  purchasers  or  mortgagees  in  good  faith  for 
valuable  consideration,  the  assignee  of  the  mortgagor  under  any  law 
relating  to  insolvency  or  insolvent,  absconding  or  absent  debtors,  or 
an  assignee  for  the  general  benefit  of  the  creditors  of  the  mortgagor, 
or  as  against  the  execution  creditors  of  the  mortgagor,  or  any  Sheriff, 
constable,  or  other  person  levying  on  or  seizing  the  property  com- 
prised in  such  mortgage  under  process  of  law.    56  V.,  c.  5,  s.  4. 

6.  Bill  of  sale;  affidavit  of  witness,  and  of  bargainee  or 
agent.— Authority  of  agent.— Bill  of  sale  to  be  filed  within  30 
days  from  execution.— Effect  of  failure  to  file  bill  of  sale.— 
Every  sale  of  goods  and  chattels  not  accompanied  by  an  immediate 
delivery  and  followed  by  an  actual  and  continued  change  of  posses- 
sion of  the  goods  and  chattels  sold,  shall  be  in  writing,  and  such 
writing  shall  be.  a  conveyance  under  the  provisions  of  this  Chapter, 
and  shall  be  accompanied  by  an  affidavit  of  a  witness  thereto  of  the 
due  execution  thereof,  and  an  affidavit  of  the  bargainee  or  his  agent 
duly  authorized  in  writing  to  take  the  conveyance,  a  copy  of  which 
authority  shall  be  attached  to  the  conveyance,  that  the  sale  is  bona 
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fide  and  for  good  consideration  as  set  forth  in  the  said  conveyance 
and  not  for  the  purpose  of  holding  or  enabling  the  bargainee  to  hold 
the  goods  mentioned  therein  against  the  creditors  of  the  bargainor, 
and  the  conveyance  and  affidavit  shall  be  filed  as  hereinafter  provid- 
ed within  thirty  days  from  the  execution  thereof,  otherwise  the  sale 
shall  be  absolutely  void  as  against  subsequent  purchasers  or  mort- 
gagees in  good  faith,  the  assignee  of  the  grantor  under  any  law  re- 
lating to  insolvency  or  insolvent,  absconding  or  absent  debtors,  or  an 
assignee  for  the  general  benefit  of  the  creditors  of  the  maker,  or  as 
against  the  execution  creditors  of  the  maker,  or  any  Sheriff,  constable 
or  other  person  levying  on  or  seizing  the  property  comprised  in  such 
bill  of  sale  under  process  of  law.     56  V.,  c.  5,  s.  5. 

7.  Mortgage  to  secure  future  advances,  or  indorsement  of 
bills,  or  other  liability. — Recital  of  agreement  in  mortgage. — 
Affidavit  of  -witness  and  of  mortgagee. — Affidavit  by  agent  of 
mortgagee.— Contents  of  affidavit  by  mortgagee  or  agent. — 
Effect  of  filing  mortgage. —  (1)  In  case  of  an  agreement  for  future 
advances  for  the  purpose  of  enabling  the  borrower  to  enter  into  or 
carry  on  business  with  such  advances  (the  time  of  repayment  thereof 
not  being  longer  than  three  years  from  the  date  of  the  mortgage,  and 
the  time  for  the  making  of  the  whole  advances  not  being  longer  than 
two  years  from  such  date);  and  in  case  of  a  mortgage  of  goods  and 
chattels  for  secufing  the  mortgagee  the  repayment  of  such  advances, 
or  in  case  of  a  mortgage  of  goods  and  chattels  for  securing  the 
mortgagee  against  the  indorsement  on  any  bills  or  promissory  notes, 
or  any  other  liability  by  him  or  by  any  other  person  incurred  or  to 
be  incurred  for  a  mortgagor,  not  extending  longer  than  three  years 
from  the  date  of  the  mortgage;  and  in  case  the  mortgage  is  executed 
in  good  faith,  and  sets  forth  by  recital  or  otherwise  the  terms,  nature 
and  effect  of  the  agreement,  and  amount  of  liability  created  or  in- 
tended to  be  created,  and  in  case  the  mortgage  is  accompanied  by 
the  affidavit  of  a  witness  thereto,  of  the  due  execution  hereof,  and  by 
the  affidavit  of  the  mortgagee,  or  in  case  the  agreement  has  been  en- 
tered into,  and  the  mortgage  taken  by  an  agent  duly  authorized  in 
writing  to  make  such  agreement,  and  to  take  such  mortgage,  and  if 
the  agent  is  aware  of  the  circumstances  connected  therewith,  then  if 
accompanied  by  the  affidavit  of  such  agent,  such  affidavit  whether  of 
the  mortgagee  or  his  agent,  stating  that  the  mortgage  truly  sets 
forth  the  agreement  entered  into  by  the  parties  thereto,  and  truly 
states  the  extent  of  the  liability  created  or  intended  to  be  created  by 
the  agreement  and  covered  by  such  mortgage,  and  that  the  mortgage 
is  executed  in  good  faith  and  for  the  express  purpose  of  securing  the 
mortgagee  repayment  of  such  advances,  or  to  secure  the  liability  cre- 
ated, or  intended  to  be  created  for  the  mortgagor,  as  the  case  may 
be,  and  not  for  the  purpose  of  securing  the  goods  and  chattels  men- 
tioned therein  against  the  creditors  of  the  mortgagor,  nor  ,to  prevent 
such  creditors  from  recovering  any  claims  which  they  may  have 
against  the  mortgagor,  and  in  case  the  mortgage  is  filed  as  herein- 
before provided,  the  same  shall  be  as  valid  and  binding  as  mortgages 
mentioned  in  the  preceding  sections  of  this  Chapter.  61  V.,  c.  32,  s. 
1  (1);  1  Edw.  VII,  c.  29. 

(2)  Effect  of  failure  to  execute  and  file  mortgage  in  ac- 
cordance with  section.— Every  mortgage  of  goods  and  chattels  to 
secure  repayment  of  future  advances,  or  to  secure  any  person  against 
the  indorsement  of  any  bills  or  promissory  notes,  or  any  other  lia- 
bility incurred  or  to  be  incurred  for  the  mortgagor,  or  for  any  othur 
person  shall  be  null  and  void  as  against  the  persons  mentioned  in 
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section  5,  unless  executed  in  accordance  with  the  provisions  of  this 
section,  and  filed  as  hereinbefore  provided.    61  V.,  c.  32,  s.  1  (2). 

8.  Affidavit  by  one  of  two  or  more  bargainees. — The  affida- 
vit of  hoiia  fides  required  by  the  preceding  two  sections,  may  be 
made  by  one  of  two  or  more  bargainees  or  mortgagees.  56  V.,  c.  5, 
s.  7. 

9.  "Where  instruments  to  be  filed. — Indorsement  by  re- 
gistrar of  time  instrument  received.—  The  instruments  men- 
tioned in  the  preceding  sections  shall  be  filed  with  the  registrar  of 
deeds  of  the  county  where  the  maker  resides,  if  resident  within  the 
Province,  and,  if  not  so  resident,  then  with  the  registrar  or  registrars 
of  the  county,  or  several  counties  in  which  the  goods  may  be,  and 
such  registrar  shall  file  all  such  instruments  presented  to  him  for 
that  purpose,  and  shall  indorse  thereon  the  oay,  hour  and  minute  of 
receiving  the  same  in  his  office,  and  the  same  shall  be  kept  there  for 
the  inspection  of  all  persons  interested  therein,  or  intending  or  de- 
siring to  acquire  any  interest  in  or  of  any  portion  of  the  property 
covered  thereby.    56  V.,  c.  o,  s.  8,  am. 

10.  Numbering  of  and  index  to  instruments. — The  registrar 
shall  number  every  such  instrument  or  copy  filed  in  his  office,  and 
he  shall  enter  in  alphabetical  order  in  a  book  to  be  kept  by  him  for 
that  purpose  the  names  of  all  the  parties  to  such  instruments,  with 
the  numbers  indorsed  thereon  opposite  to  each  name,  and  such  entry 
shall  be  repeated  alphabetically  under  the  name  of  every  party  there- 
to.   56  V.,  c.  5,  s.  9. 

11.  Filing  of  statement,  etc.,  in  renewal  of  mortgage. — 
Notice  to  mortgagee  by  creditor  of  mortgagor  to  file  statement, 
etc. — Effect  of  failure  to  file  renewal  statement,  etc.,  after 
notice. —  Every  mortgage  or  copy  thereof,  filed  in  pursuance  of  this 

Chapter  shall,  before  the  expiration  of  one  year  from  the  filing  there- 
of, be  renewed  toy  firing  in  the  office  of  the  registrar  in  which  such 
instrument  was  originally  filed,  a  statement  exhibiting  the  interest 
of  the  mortgagee,  his  executors,  administrators  or  assigns  in  the 
property  claimed  by  virtue  thereof,  and  showing  the  amount  still 
■due  for  principal  and  interest  thereon,  and  showing  all  payments 
made  on  account  thereof,  or  if  the  mortgage  has  been  given  under 
the  provisions  of  section  7,  the  amount  of  advances  made,  as  well 
as  the  amount  remaining  to  be  made,  likewise  the  amount  still  due 
for  principal  and  interest  on  such  advances,  and  showing  all  pay- 
ments made  on  account  thereof,  or  showing  the  amount  of  liability 
incurred,  and  the  amount  due  in  respect  thereof,  and  also  all  pay- 
ments made  on  account  thereof,  as  the  case  may  be,  together  with 
an  affidavit  of  the  mortgagee,  or  of  one  of  several  mortgagees,  or  of 
the  assignee,  or  of  one  of  several  assignees,  or  of  the  agent  of  the 
mortgagee  or  assignee,  or  mortgagees  or  assignees,  as  the  case  may 
be,  that  the  statement  is  true,  and  that  the  mortgage  has  not  been 
kept  on  foot  for  any  fraudulent  purpose,  and  in  case  of  failure  to  file 
such  statement  and  affidavit  within  the  time  aforesaid  any  creditor 
of  the  mortgagor  may  by  a  written  notice  served  upon  such  mort- 
gagee or  mortgagees,  or  upon  such  assignee  or  assignees,  require  him 
or  them  to  file  such  statement  and  affidavit,  and  if  the  same  are  not 
filed  as  required  by  this  section  within  thirty  days  after  service  of 
such  notice,  then  such  mortgage  shall  cease  to  be  valid  as  against 
any  execution  against  the  goods  and  chattels  of  the  mortgagor  issued 
at  the  suit  of  such  creditor.    61  V.,  c.  32,  s.  2. 

12.  Form  of  renewal  statement.—  Thte  statement  and  affi- 
davit mentioned  in  the  next  preceding  section  may  be  in  the  form 
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given  in  Form  (B),  or  to  the  like  effect.    56  V.,  c.  5]  s.  11,  a.m  :  61 
V.,  c.  32,  s.  3  (1). 

13.  Filing  of  renewal  statement,  etc.— The  statement  and 
affidavit  shall  be  deemed  one  instrument  and  be  filed  and  entered  in 
like  manner  as  the  instruments  in  this  Chapter  mentioned  are  by 
section  9  required  to  be  filed  and  entered,  and  the  like  fees  shall  be 
payable  for  filing  and  entering  the  same  as  are  payable  for  filing  and 
entering  such  instruments.     56  V.,  c.  5,  s.  12. 

14.  Subsequent  renewal  statements. — Effect  of  failure  to 
file  same  after  notice  by  creditor.— Another  statement  in  ac- 
cordance with  the  provisions  of  section  11,  duly  verified  as  required 
by  that  section,  shall  be  filed  in  the  office  of  the  registrar  in  which 
the  original  instruments  were  filed,  within  thirty  days  next  preceding 
the  expiration  of  the  term  of  one  year  from  the  day  of  the  filing  of 
the  statement  required  by  the  said  section  11,  and  so  on  from  year 
to  year;  that  is  to  say,  another  statement  as  aforesaid,  duly  veri- 
fied, shall  be  filed  within  thirty  days  next  preceding  the  expiration 
of  one  year  from  the  day  of  the  filing  of  a  former  statement.  In 
case  of  failure  to  file  the  statement  and  affidavit  from  time  to  time, 
as  required  by  this  section,  any  creditor  of  the  mortgagor  may,  by  a 
written  notice  served  upon  such  mortgagee  or  mortgagees,  assignee 
or  assignees,  require  him  or  them  to  file  -such  statement  and  affi- 
davit, and  if  the  same  are  not  filed,  as  required  by  this  section,  with- 
in thirty  days  after  service  of  the  notice  herein  provided  for,  then 
such  mortgage  shall  cease  to  be  valid  as  against  any  execution 
against  the  goods  and  chattels  of  the  mortgagor  issued  at  the  suit 
of  such  creditor.    56  V.,  c.  5,  s.  13. 

15.  By  whom  affidavit  under  s.  11  may  be  made. —  ^he  affi- 
davit required  by  section  11  may  be  made  by  any  next  of  kin,  exec- 
utor or  administrator  of  any  deceased  mortgagee,  or  by  any  assignee 
claiming  by  or  through  any  mortgagee,  or  any  next  of  kin,  executor 
or  administrator  of  any  such  assignee;  but  if  the  affidavit  is  made 
by  any  assignee,  next  of  kin,  executor  or  administrator  of  any  such 
assignee,  the  assignment,  or  the  several  assignments  through  which 
the  assignee  claims,  shall  be  filed  in  the  office  in  which  the  mortgage 
is  filed,  at  or  before  the  time  of  such  refiling  by  the  assignee,  next  of 
kin,  executor  or  administrator  of  the  assignee.    56  V.,  c.  5,  s.  14. 

16.  Affidavit  with  mortgage  by  company  to  secure  deben- 
tures.—(1)  In  the  case  of  a  mortgage  or  conveyance  of  personal 
property  of  any  company  incorporated  by  or  under  Imperial  Act  or 
charter,  or  by  or  under  any  Act  or  charter  of  the  Dominion  of  Can- 
ada, or  by  or  under  any  Act  or  charter  of  the  Province  of  New 
Brunswick,  made  to  a  bondholder  or  bondholders,  or  to  a  trustee  or 
trustees,  for  the  purpose  of  securing  the  bonds  or  debentures  of  such 
company,  instead  of  the  affidavit  of  bona  fides  required  by  section  2 
and  3  of  this  Chapter,  it  shall  be  sufficient  for  the  purposes  of  this 
Chapter  if  an  affidavit  be  filed  as  thereby  required,  made  by  the 
mortgagee  or  one  of  the  mortgagees,  to  the  effect  that  the  said  mort- 
gage or  conveyance  was  executed  in  good  faith,  and  for  the  express 
purpose  of  securing  the  payment  of  the  bonds  or  debentures  referred 
to  therein,  and  not  for  the  purpose  of  protecting  the  goods  and  chat- 
tels mentioned  therein  against  the  creditors  of  the  mortgagor,  or  of 
preventing  the  creditors  of  such  mortgagor  from  obtaining  payment 
of  any  claim  against  him. 

(2)  Renewal  of  mortgage  by  company  to  secure  deben- 
tures.—Any  such  mortgage  may  be  renewed  in  the  manner  and  with 
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the  effect  provided  by  section  11  and  following  sections  of  this  Chap- 
ter, upon  the  filing  of  a  statement  by  the  mortgagee  or  one  of  the 
mortgagees  exhibiting  the  interest  of  the  mortgagee  or  mortgagees  in 
the  property  claimed  by  virtue  of  the  said  mortgage,  and  showing 
the  amount  of  the  bond  or  debenture  debt  that  the  same  was  made 
to  secure,  and  showing  all  payments  on  account  thereof  which  to  the 
best  of  the  information  and  belief  of  the  person  making  such  state- 
ment have  been  made,  or  of  which  he  is  aware  or  has  heen  informed, 
together  with  an  affidavit  of  the  person  making  such  statement  that 
the  statement  is  true  to  the  best  of  his  knowledge,  information  and 
belief,  and  that  the  mortgage  has  not  been  kept  on  foot  for  any 
fraudulent  purpose,  and  such  statement  shall  be  filed  instead  of  the 
statement  required  by  the  said  section  of  this  Chapter. 

(3)  By  whom  affidavit  to  be  made  where  mortgage  under 
section  to  company.— If  any  mortgage  as  aforesaid  be  made  to  an 
incorporated  company,  the  several  affidavits  and  statements  herein 
mentioned  may  be  made  by  the  president,  vice-president,  manager 
or  assistant  manager  of  such  mortgagee  company,  or  any  other  of- 
ficer of  the  company  aforesaid  for  such  purpose. 

(4)  "Where  mortgage  of  company  to  be  filed.— For  the  pur- 
pose of  the  filing  or  registering  of  any  conveyance  under  this  Chap- 
ter, the  head  office  within  the  Province  of  any  incorporated  company 
shall  be  deemed  the  domicile  or  place  of  residence  of  the  company. 
56  V.,  c.  5,  s.  15. 

17.  Proof  of  filing  of  instrument  by  copy  certified  by  re- 
gistrar of  deeds. —  A  copy  of  such  original  instrument  or  of  a  copy 
thereof  so  filed  as  aforesaid,  including  any  statement  made  in  pur- 
suance of  tms  Chapter,  certified  by  the  registrar  in  whose  office  the 
same  has  been  filed,  shall  be  received  in  evidence  in  all  Courts,  but 
only  of  the  fact  that  the  instrument  or  copy  and  statement  were  re- 
ceived and  filed  according  to  the  indorsement  of  the  registrar  there- 
on, and  of  no  other  fact,  and  in  all  cases  the  original  indorsement 
by  the  registrar  made  in  pursuance  of  this  Chapter  upon  any  such 
instrument  or  coroy  -shall  be  received  in  evidence  only  of  the  fact 
stated  in  the  indorsement.    56  V.,  c.  5,  s.  16. 

18.  Certificate  of  discharge  of  mortgage.-  When  any  mort- 
gage of  goods  and  chattels  is  registered  under  the  provisions  of  this 
Chapter,  such  mortgage  may  be  discharged  by  the  filing  in  the  office 
of  the  registrar  in  which  the  same  is  filed,  of  a  certificate  signed  by 
the  mortgagee,  his  executors  or  administrators  in  Form  (A),  or  to 
the  like  effect.    56  V.,  c.  5,  s.  17. 

19.  Entry  of  discharge  by  registrar  of  deeds.— (1)  The  re- 
gistrar with  whom  the  chattel  mortgage  is  filed,  upon  receiving  such 
certificate,  duly  proved  by  the  affidavit  of  a  subscribing  witness, 
shall,  at  each  place  where  the  number  of  the  mortgage  has  been  en- 
tered, with  the  name  of  any  of  the  parties  thereto  in  the  book  kept 
under  -section  10  of  this  Chapter,  or  wherever  otherwise  in  the  said 
book  the  said  mortgage  has  been  entered,  write  the  words  "Dis- 
charged by  certificate  number  (state  the  number  of  the  eertificate)  " 
and  to  the  said  entry,  the  said  registrar  shall  affix  his  name,  and  he 
shall  also  indorse  the  fact  of  the  discharge  upon  the  instrument  dis- 
charged, and  shall  affix  his  name  to  the  indorsement. 

(2)  Memorandum  of  discharge  signed  before  registrar.— 
Instead  of  the  certificate  above  provided  for,  the  mortgagee  or  as- 
signee of  the  mortgagee  may  appear  before  the  registrar  with  whom 
the  mortgage  is  filed,  and  sign  a  memorandum  of  discharge  in  his 
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presence,  either  on  the  mortgage  or  the  copy  filed,  and  such  regis- 
trar shall  subscribe  the  same  as  a  witness;  and  the  registrar  shall 
thereupon  enter  the  discharge  of  such  mortgage  as  provided  in  the 
preceding  sub-section.     56  V.,  c.  5,  s.  18. 

20.  Entries  by  registrar  on  renewal  of  mortgage. —  Where 
a  mortgage  has  been  renewed  under  section  11  of  this  Chapter,  the 
indorsements  or  entries  required  by  the  preceding  section  to  be 
made,  need  only  be  made  upon  the  statement  and  affidavit  filed  on 
the  last  renewal,  and  at  the  entries  of  the  statement  and  affidavit  in 
the  said  book.    56  V.,  c.  5,  s.  19. 

21.  Numbering  and  indexing  of  assignment  of  mortgage, 
etc.—  In  case  a  registered  chattel  mortgage  has  been  assigned,  the 
assignment  may,  upon  proof  by  affidavit  of  a  subscribing  witness,  be 
numbered  and  entered  in  the  alphabetical  chattel  mortgage  book  in 
the  same  manner  as  a  chattel  mortgage,  and  the  proceedings  autho- 
rized by  the  next  preceding  three  sections  of  this  Chapter  may  and 
shall  be  had  upon  a  certificate  of  the  assignee  proved  in  manner 
aforesaid.    56  V.,  c.  5,  s.  20. 

22.  Defeasance  to  bill  of  sale.—  In  case  any  bill  of  sale  is 
subject  to  any  defeasance  the  same  shall  be  considered  as  part  there- 
of, and  such  defeasance,  or  a  copy  thereof,  shall  be  filed  with  the 
bill  of  sale  or  copy,  otherwise  such  bill  of  sale  shall  be  null  and  void 
as  against  the  same  persons,  and  as  regards  the  same  property  and 
effects  as  if  such  bill  of  sale,  or  copy  thereof,  had  not  been  filed  ac- 
cording to  the  provisions  of  this  Chapter.     56  V.,  c.  5,  s.  21. 

23.  Fees  of  registrar*—  For  services  under  this  Chapter  the 
registrar  shall  be  entitled  to  receive  the  fees  provided  by  Chapter  188 
of  these  Consolidated  Statutes. 

24.  Filing  of  instrument  on  day  following  where  time  ex- 
pires on  Sunday  or  holiday.— Where  under  any  of  the  provisions 
of  this  Chapter  the  time  for  registering  or  filing  any  mortgage,  bill 
of  sale,  instrument,  document,  affidavit,  or  other  paper  expires  on  a 
Sunday  or  public  holiday,  on  which  the  office  of  the  registrar  in 
which  the  filing  is  to  be  done  is  closed,  and  by  reason  thereof  the 
filing  cannot  be  done  on  that  day,  the  filing  shall,  so  far  as  regards 
the  time  of  doing  the  same,  be  regarded  to  be  duly  done,  if  done  on 
the  next  day  on  which  the  office  shall  be,open.    56  V.,  c.  5,  s.  23. 

25.  General  authority  to  take  or  renew  mortgages.— 
An  authority  for  the  purpose  of  taking  or  renewing  a  mortgage  or 
conveyance  under  the  provisions  of  this  Chapter  may  be  a  general 
one,  to  take  or  renew  all  or  any  mortgages  or  conveyances  to  tire 
mortgagee  or  bargainee.    56  V.,  c.  5,  s.  24. 

26.  Description  of  chattels.— All  the  instruments  mentioned 
in  this  Chapter,  whether  for  the  sale  or  mortgage  of  goods  and  chat- 
tels, shall  contain  such  sufficient  description  thereof  that  the  same 
may  be  thereby  readily  and  easily  known  and  distinguished.  56  V., 
c.  5.  s.  25. 

27.  Before  whom  affidavits  may  be  taken.— Fee  on  oath.— . 
All  affidavits  and  affirmations  required  by  this  Chapter  shall  be  tak- 
en and  administered  by  any  Judge,  notary  public  commissioner,  or 
other  person  in  or  out  of  the  Province  authorized  to  take  affidavits 
to  be  read  in  the  Supreme  Court,  or  by  the  registrar  of  deeds  or  a 
justice  of  the  peace,  and  the  sum  of  twenty  cents  shall  be  paid  for 
any  oath  thus  administered.    56  V.,  c.  5,  s.  26. 

28.  Certain  instruments  and  transactions  excepted  from 
Chapter.— "Goods  and  chattels."— This  Chapter  does  not  apply  to 
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bills  of  sale,  or  mortgages  of  vessels  registered  under  the  provisions 
of  any  Act  in  that  behalf,  nor  to  transfers  of  goods  in  the  ordinary 
course  of  business  of  any  trade  or  calling,  sales  of  goods  in  foreign 
ports,  or  at  sea,  bills  of  lading,  warehouse  keepers'  certificates, 
warrants  or  orders  for  the  delivery  of  goods,  or  any  other  documents 
used  in  the  ordinary  course  of  business,  as  proof  of  the  possession 
or  control  of  goods,  or  authorizing  or  purporting  to  authorize,  either 
by  indorsement  or  by  delivery,  the  possessor  of  such  -documents  to 
transfer  or  receive  goods  thereby  represented,  or  assignments  of 
personal  property  to  creditors  under  proceedings  for  the  relief  of 
insolvent  debtors,  nor  any  transaction,  agreement  or  contract,  made 
or  entered  into  by  any  bank  under  section  74  of  The  Bank  Act  of 
of  the  Parliament  of  Canada.  The  expression  "goods  and  chattels" 
in  this  Chapter  shall  mean  goods,  furniture,  fixtures  and  other  ar- 
ticles capable  of  complete  transfer  by  delivery,  and  shall  not  in- 
clude chattel  interests  in  real  estate,  nor  shares  nor  interests  in  the 
stock,  funds  or  securities  of  any  government  or  municipal  corpora- 
tion, or  in  the  capital  stock  or  debentures  of  any  incorporated  or 
joint  stock  company,  or  choses  in  action.     56  V.,  c.  5,  s.  27,  am. 

29.  Renewal  of  mortgage  filed  before  passing  of  Chapter. — 
Every  chattel  mortgage  and  every  conveyance  intended  to  operate 
as  a  mortgage  of  goods  and  chattels,  filed  before  the  passing  of  this 
Chapter  and  which  has  not  been  accompanied  by  delivery  and  an 
actual  and  continued  change  of  possession  of  the  things  mortgaged, 
shall  be  renewed  in  the  manner  provided  by  sections  11  and  12, 
within  twelve  months  from  the  passing  of  this  Chapter;  and  so  on 
from  year  to  year  threafter  as  provided  by  section  14,  otherwise 
the  same  may  cease  to  be  valid  in  the  manner  specified  in  sections 
11  and  14  respectively,  as  against  a  creditor  of  the  mortgagor  serv- 
ing the  notices  provided  for  by  the  said  sections.  56  V.,  c.  5,  s.  28 
(1).  ETAOIN 

30.  Forms  of  affidavits.— The  forms  of  affidavits  contained  in 
Schedule  (C)  to  this  Chapter,  or  forms  to  the  like  effect,  may  be 
used  in  the  cases  to  which  they  are  applicable  under  this  Chapter. 
61  V.,  c.  32,  s.  4. 

FORM  (A). 
(Section  18). 
FORM  OF  DISCHARGE  OF  MORTGAGE. 

To  the  Registrar  of  Deeds  of  the  County  of 
I,  A.B.,  of  ,  do  certify  that  has  satisfied  all 

money  -due  on,  or  to  grow  due  on  a  certain  chattel  mortgage 
made  by  to  ,  which    mortgage    bears    date    the 

day  of  ,  A.D.  19  ,  and  wis  filed  (or  in  case 

the  mortgage  has  been  renewed,  was  renewed)  in  the  office  of  the  Reg- 
istrar of  Deeds  of  the  County  of  on  the 
day  ol  ,  A.D.  19  ,  as  No.  (here  mention  the 
day  and  date  of  registration  of  each  assignment  thereof,  and  the  names 
of  the  parties  or  mention  that  such  mortgage  has  not  been  assigned,  as  the 
fact  may  be),  and  that  I  am  the  person  entitled  by  law  to  receive  the 
money,  and  that  such  mortgage  is  therefore  discharged. 
Witness  my  hand  this               day  of                 ,  A.D.  19 

(Signature) 
Witness1-  ) 

(stating  residence  and  occupation.)   J 

56  V.,  c.  5.— Schedule  (A). 
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FORM  (B). 

(Section  12.) 

STATEMENT  WITH  RESPECT  TO  BILL  OF  SALE  BY 
MORTGAGEE. 

Statement  exhibiting  interest  of  C.D.  {or  E.F.)  in' the  property 
mentioned  in  a  chattel  mortgage,  dated  the  day 

of  ,  A.D.  19  ,  made  between  A.B.  of  ,  of  the 

one  part,  and  C.D.  of  ,  of  the  other  part,  and  filed  in 

the  office  of  the  Registrar  of  Deeds  of  the  County  of 
on  the  day  of  ,  A.D.  19  ,  and  of  the  amount 

due  for  principal  and  interest  thereon,  and  of  all  payments  made  on 
account  thereof;  {or,  if  the  mortgage  has  been  given  under  the  provisions 
of  section  7),  the  amount  of  advances  made,  as  well  as  the  amount  re- 
maining to  be  made;  likewise  the  amount  still  due  for  principal 
and  interest  on  such  advances,  and  showing  all  payments  made  on 
account  thereof,  or  showing  the  amount  of  liability  incurred,  and  the 
amount  due  in  respect  thereof,  and  also  all  payments  made  on  ac- 
count thereof. 

The  said  C.D.  is  still  the  mortgagee  of  the  said  property,  or, 
the  said  E.F.  is  the  assignee  of  the  said  mortgage  by  virtue  of  an 
assignment  thereof  from  the  said  C.D.  to  him,  dated  the 
day  of  A.D.  19  {or  as  the  case  may  be). 

No  payments  have  been  made  on  account  of  the  said  mortgage 
{or  the  following  payments  and  no  other  have  been  made  on  account 
of  the  said  mortgage) : 
1903. 

January  1,  Cash  received $100  00 

or,  The  amount  of  advances  made  under  said  mortgage  is  as  follows: 
1903. 

January  1.     Cash, $500  00 

February  1.     Cash, 300  00 

Amount  of  advances  remaining  to  be  paid  1,000  00 
or,  The  amount  of  liability  incurred  for  which  said  mortgage  was 
given  as  security  is  as  follows: 

Payments  have  been  made  on  account  thereof  as  follows: 

{Here  set  out  the  payments). 

and  the  amount  due  in  respect  thereof  is  $ 

{Here  set  out  amount). 

The  amount  still  due  for   principal    and   interest    on   the   said 
mortgage  is  the  sum  of  $  ,  computed  as  follows: 

Here  give  the  computation. 

County  of  ,  to  wit: 

1,  of  ,  in  the    County   of  ,  the 

mortgagee  named  in  the  chattel  mortgage  mentioned  in  the  fore- 
going or  annexed  statement  {or  assignee  of  the  mortgagee  named 
in  the  chattel  mortgage  mentioned  in  the  foregoing  {or  annexed) 
statement  {as  the  case  may  be)  {or  I,  of» 
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etc.,  agent  of  the  said  etc.),  make  oath  and  say;   (1) 

That  the  foregoing  (or  annexed)  statement  is  '  true.  (2)  That 
the  chattel  mortgage  mentioned  in  'the  said  statement  has  not  been 
kept  on  foot  for  any  fraudulent  purpose. 

Sworn  to  before  me  -v 

at  the         of       in  the    / 

County  of  this  f 

day  of  A.D.  19  J 

(Signature) 

Commissioner,  etc- 

61  V.,  c.  32.— Schedule  (B). 

SCHEDULE  (C). 

AFFIDAVIT  BY  WITNESS  TO  EXECUTION  OF  A  CHATTEL 
MORTGAGE. 


vick,  I 
of  I 
-wit:  J 


(Section  2.) 

New  Brunswick, 
County 

rro- 

I,  G.H.,  of  the  of  in  the  County  of 

here  insert  occupation  of  deponent)  make  oath  and  say:  That  I  was 
personally  present  and  did  see  the  w'thm  bill  of  sale  by  way  of 
mortgage,  duly  signed,  sealed  and  executed  by  A.B.,  one  of  the  par- 
ties thereto,  and  that  the  name  G.H.  set  and  subscribed  as  a  witness 
to  the  execution  thereof  is  of  the  proper  handwriting  of  me,  this 
deponent,  and  that  the  same  was  executed  at  the  of        in  the 

said  County  of  ,  on  the  day  of  , 

A.D.  19  .  ) 

Or,  that  I  was  personally  present  and  did  see  the  bill  of  sale  by 
way  of  mortgage,  of  which  the  within  is  a  true  copy,  duly  signed, 
etc. 

Sworn  before  me  at  the 
of  in  the  County 

this  day  of  \  .    (Signature) 

,  A.D.  19 

(Signature) 
Commissioner,  etc- 

61  V.,  c.  32.— Schedule  (C). 

AFFIDAVIT  OF  BONA  FIDES. 

(Section  j). 


ae  "\ 


':\ 


New  Brunswick, 
County  of 
To  wit: 

1,  CD.,  of  the  of  in  the  County  of 

the  mortgagee  in  the  foregoing  bill  of  sale  by  way  of  mortgage 
named,  make  oath  and  say:  That  A.B.,  the  mortgagor  in  the  fore- 
going bill  of  sale  by  way  of  mortgage  named,  is  justly  and  truly  in- 
debted to  me,  this  deponent,  CD.,  the  mortgagee  therein  named,  in 
the  sum  of  -dollars,  mentioned  therein;  that  the  said 

bill  of  sale  by  way  of  mortgage  was  executed  in  good  faith,  and  for 
the  express  purpose  of  securing  the  payment  of  the  money  so  justly 
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due,  or  accruing  due,  as  aforesaid  and  not  for  the  purpose  of  pro- 
tecting the  goods  and  chattels  mentioned  in  the  said  bill  of  sale  by- 
way of  mortgage  against  the  creditors  of  the  said  A.B.,  the  mortgagor 
therein  named,  or  of  preventing  the  creditors  of  such  mortgagor  from 
obtaining  payment  of  any  claim  against  him,  the  said  A.B. 

Sworn  before  me  at  the    -\ 
of  in  the  County  of    f  , 

this  day  of  C  (Signature) 

,  A.D.      39  •  J 

(Signature) 
Commissioner,  etc- 

61  V.,  c.  32.— Schedule  (C)  a.m. 

AFFIDAVIT  OF  BONA  FIDES  BY  AGENT  OF  MORTGAGEE. 

(Section  3.) 

New  Brunswick, 
County  of 
rro-wit: 

I,  E.F.,  of  the  of  ,  in  the  County  of 

make  oath  and  say: 

1.  I  am  the  duly  authorized  agent  of  CD.,  the  mortgagee  in  the 
foregoing  bill  of  sale  by  way  of  mortgage  named,  for  the  purposes 
of  the  said  bill  of  sale  by  way  of  mortgage,  and  I  am  aware  of  all 
the  circumstances  connected  therewith. 

2.  That  A.B.,  the  mortgagor  in  the  said  bill  of  sale  named,  is 
justly  and  truly  indebted  to  CD.,  the  mortgagee  therein  named,  in 
the  sum  of  dollars  mentioned  therein. 

3.  That  the  said  bill  of  sale  was  executed  in  good  faith,  and 
for  the  express  purpose  of  securing  the  payment  of  the  money  so 
justly  due,  or  accruing  due  as  aforesaid,  and  not  for  the  purpose  of 
protecting  the  goods  and  chattels  mentioned  in  the  said  bill  of  sale 
against  the  creditors  of  the  said  A.B.,  the  mortgagor  therein  named, 
or  of  preventing  the  creditors  of  such  mortgagor  from  obtaining 
payment  of  any  claims  against  him,  the  said  A.B. 

Sworn  before  me  at  the    n  i 

of  in  the  County  of    (_        , 

this  day  of  i  (Signature) 

,  A.D.'       M  •  ) 

(Signature) 
Commissioner,  etc-  '   ■ 

61  V.,  c.  32.— Schedule  (C). 

AFFIDAVIT  OF  WITNESS  TO  EXECUTION  OF  BILL  OF  SALE. 

(Section  6-) 

New  Brunswick, 
County  of 

To-wlt:    , 

I  of  the  of  ,  m  the  County 

of  ,  make  oath  and  say:     That  I  was  personally  present 

and  did  see  the  within  bill  of  sale  duly  signed,  sealed    and  executed 
bv  the  parties  thereto:  and  that  l, 

this  deponent,  am  a  subscribing  witness  to  the  same    and  th at  the 
name   (signature  of  witness)   set  and  subscribed  as  a  witness  to  the 
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execution  thereof,  is  of  the  proper  handwriting  of  me,  this  deponent, 
and  that  the  same  was  executed  at  the 
of  in  the  County  of 

Sworn  before  me  at  the  \ 
of  in  the  County  of*  (  , 

this  day  of  f  (Signature) 

,  A.D.    19  •  J 

(Signature)  f 

Commissioner,  etc- 

61  V.,  c.  32— Schedule  (C). 

AFFIDAVIT  OF  BONA  FIDES  BY  BARGAINEE. 

(Section  6.) 


.} 


New  Brunswick, 
County  of 
Tc-wit: 

I,  CD.,  of  the  of  ,  in  the  of 

the  bargainee  in  the  foregoing  bill  of  sale  named,  make  oath  and 
say: 

That  the  sale  therein  made  is  bona  fide,  and  for  good  consider- 
ation, namely:  in  consideration  of  the  sum  of 

dollars  (or  as  the  case  may  be)  as  set  forth  in  the  said  conveyance, 
and  is  not  for  the  purpose  of  holding  or  enabling  me,  this  deponent, 
to  hold  the  goods  mentioned  therein  against  the  creditors  of  the  said 
bargainor. 

Sworn  before  me  at  the  \ 
of  in  the  County  of  f  , 

this  .  day  of  C  (Signature) 

,  A.D.     ^9  .  ) 

(Signature) 
Commissioner,  etc- 

61  V.,  c.  32.— Schedule  (C). 
t 

AFFIDAVIT  OF  BONA  FIDES  BY  AGENT  OF  BARGAINEE. 

(Section  6). 


:\ 


New  Brunswick, 
County  of 
To-wit: 

I,  ,  of  the  of  ,  in  the  County  of 

,  make  oath  and  say: 

1.  I  am  the  duly  authorized  agent  of  the  bargainee  in  the  fore- 
going bill  of  -sale,  named  for  the  purposes  for  the  said  bill  of  sale, 
and  I  am  aware  of  all  the  circumstances  connected  therewith. 

2.  I  am  duly  authorized  in  writing  to  take  such  said  conveyance 
or  bill  of  sale,  and  a  true  copy  of  such  authority  is  attached  to 
such  conveyance  or  bill  of  sale,  and  is  marked  with  the  letter  A. 

3.  That  the  sale  made  therein  is  bona  fide,  and  for  good  consider- 
ation, namely:  in  consideration  of  the  sum  of 

dollars  (or  as  the  case  mav  be),  as  set  fort1  in  the  said  conveyance; 
and  is  not  for  the  purpose  of  holding  or  enabling  the  said  bargainee 
to  hold  the  goods  mentioned  therein  against  the  creditors  of  the 
said  bargainor. 
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Sworn  before  me  at  the  "\ 
of  in  the  County  of  I 

^     ,A.D.    !»day°f  )  (Signature) 

(Signature) 
Commissioner,  etc- 

61  V.,  c.  32.— Schedule  (C). 

AFFIDAVIT  OF  BONA  FIDES  TO  CHATTEL  MORTGAGE  TO 
SECURE  ADVANCES. 

(Section  7.) 

New  Brunswick,  ) 
County  of      ( 

To-wit:  )         j 

1,  CD.,  of  the  of  ,  in  the  of 

,  the  mortgagee  in  the  foregoing  bill  of  sale  by 
way  of  mortgage  named  make  oath  and  say:  That  the  foregoing 
mortgage  truly  sets  forth  the  agreement  entered  into  between  myself 
and  A.B.,  therein  named,  and  truly  states  the  extent  of  the  liability 
intended  to  be  created  by  such  agreement,  and  covered  by  the  fore- 
going mortgage; 

That  the  foregoing  mortgage  is  executed  in  good  faith,  and  for 
the  express  purpose  of  securing  me,  the  said  mortgagee,  the  repay- 
ment of  the  said  advances  which  I  have  agreed  to  make  as  in  said 
mortgage  set  out; 

That  the  foregoing  mortgage  is  not  executed  for  the  purpose  of 
securing  the  goods  and  chattels  mentioned  in  the  said  bill  of  sale 
by  way  of  mortgage  against  the  creditors  of  the  said  A.B.,  nor  to 
prevent  such  creditors  from  recovering  any  claim  which  they  may 
have  against  the  said  A.B. 

Sworn  before  me  at  the  "\ 
of  in  the  County  of  (^  , 

this  day  of  i  (Signature) 

,  A.D.  19  J 


(Signature) 
Commissioner*  etc. 


61  V.,  c.  32— Schedule  (C). 


AFFIDAVIT  OF  BONA  FIDES  TO  CHATTEL  MORTGAGE  TO 
SECURE  AGAINST  INDORSEMENT  OF  A  NOTE,  ETC. 

(Section  7.) 

New  Brunswick, 
County  of 
To-wit: 

I,  CD.,  of  the  of  ,  in  the  County  of 

the  mortgagee  in  the  bill  of  sale  by  way  of  mortgage  named,  make 
oath  and  say:  That  the  foregoing  mortgage  truly  sets  forth  the 
agreement  entered  into  between  me  CD.,  and  the  said  mortgagor 
therein  named,  and  truly  states  the  extent  of  the  liability  intended 
to  be  created  by  such  agreement  and  covered  by  such  mortgage,  and 
that  the  same  was  executed  in  good  faith,  and  for  the  express  pur- 
pose of  securing  me  the  said  mortgagee  therein  named,  against  my 

24 
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indorsement  of  the  promissory  note  mentioned  in  said  mortgage  for 
dollars,  or  any  renewals  of  the  said  recited  promissory 
note  as  therein  set  out,  and  against  the  payment  of  the  amount  of 
such  liability  as  therein  set  out,  and  not  for  the  purpose  of  securing 
the  goods  and  chattels  mentioned  therein  against  the  creditors  of  the 
said  mortgagor,  nor  to  prevent  such  creditors  from  recovering  any 
claims  which  they  may  have  against  such  said  mortgagor. 

Sworn  before  me  at  the  -n 

of  in  the  County  of  / 

tha  day  of  f  (Signature) 

,  A.D.    19  ) 

Commissioner,  etc- 

61  V.,  c.  32.— Schedule  (C). 


R.  S.  N.  B.,  1903,  Chap.  143. 
RESPECTING  CONDITIONAL  SALES  OF  CHATTELS. 

1.  Conditional  sale  of  chattel  to  be  in  writing  and  copy 
filed.—  Where  in  any  sale  of  any  chattel  the  condition  of  the  sale 
is  such  that  the  possession  of  the  chattel  passes  without  any  own- 
ership therein  being  acquired  by  the  vendee  until  the  payment  of 
the  purchase  or  consideration  money  or  some  stipulated  part  there- 
of, such  condition  shall  be  valid  only  as  against  a  subsequent  pur- 
chaser or  mortgagee  from  the  vendee  without  notice,  in  good  faith, 
and  for  valuable  consideration,  when  the  said  sale  is  evidenced  in 
writing  signed  by  the  bailee  or  his  agent  and  a  copy  of  such  writ- 
ing filed  as  provided  by  section  2  of  this  Chapter.  2  Edw.  VII.,  c. 
37,  s.  1. 

2.  Copy  to  be  filed  within  15  days  in  registry  office  of 
connty  where  vendee  resides. — A  copy  of  such  writing  shall  be  filed 
with  the  registrar  of  deeds  of  the  county  in  which  the  bailee  or  con- 
ditional purchaser  resided  at  the  time  of  the  bailment  or  conditional 
purchase,  within  fifteen  days  from  the  delivery  of  possession  of  the 
chattel  mentioned  in  the  agreement.     2  Edw.  VII.,  c.  37,  s.  2,  am. 

3.  Filing  and  indexing  by  registrar.— Error  in  copy.— 
The  registrar,  on  receipt  of  such  copy,  shall  duly  file  the  same,  and 
cause  it  to  be  properly  entered  in  an  index  book  to  be  kept  for  that 
purpose,  and  shall  be  entitled  to  charge  ten  cents  for  every  such 
pling,  and  five  cents  for  every  search  in  respect  thereof.  A  cleri- 
cal error  which  does  not  mislead,  or  an  error  in  an  immaterial  or 
non-essential  part  of  said  copy  so  filed,  shall  not  invalidate  the 
said  filing,  or  destroy  the  effect  thereof.    62  V.,  c.  12,  s.  3. 

4.  Vendee  to  be  given  copy  of  agreement.-The  vendor  shall 
leave  a  copy  of  the  instrument  by  which  a  lien  on  the  chattel  is  re- 
tained, or  which  provides  for  a  conditional  sale,  with  the  bailee  or 
conditional  vendee  at  the  time  of  the  execution  of  the  instrument, 
or  within  twenty  days  thereafter.  62  V.,  c.  12,  s.  4;  2  Edw.  VII.,  c. 
37.  s.  3. 

5.  When  statement  by  vendor  to  be  filed  with  registrar.— 
Every  vendor  shall,  on  demand  by  any  creditor  or  interested  person, 
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file  with  said  registrar,  within  twenty  days  from  the  making  of  said 
demand,  a  sworn  statement  of  the  amount  due  on  the  instrument  by 
which  a  lien  on  a  chattel  is  retained,  or  which  provides  for  a  con- 
ditional sale,  and  on  failure  to  so  file  said  statement,  shall  forfeit 
all  rights  accruing  under  the  instrument  by  which  a  lien  on  the 
chattel  is  retained,  or  which  provides  for  a  conditional  sale,  as 
against  such  creditor  or  interested  person.  62  V.,  c.  12,  s.  5:  2  Edw 
VII.,  c.  37,  s4  4. 

6.  Time  for  redemption  of  chattel  where  possession  taken 
by  vendor. — In  case  any  manufacturer,  bailor  or  vendor  of  any 
chattel  in  respect  of  which  there  has  been 'a  conditional  sale  or  pro- 
mise of  sale,  or  his  successor  in  [interest  takes  possession  thereof  for 
breach  of  condition,  he  shall  retain  the  same  for  twenty  days,  and 
the  bailee,  or  his  successor  in  interest,  may; redeem  the  same  with- 
in such  period,  on  payment  of  the  full  J  amount  then  in  arrear,  to- 
gether with  interest  and  the  actual  costs  I  and  expenses  of  taking 
possession  which  have  been  incurred.    62  V.,  c.  12,  s.  [6. 

7.  Notice    of    sale    to    vendee    where    possession    taken    by 

vendor.— Where  goods  or  chattels  have  been  sold  for  bailed  origin- 
ally for  a  greater  sum  than  $30,  andlthe  same  have  been  taken  pos- 
session of  as  in  the  preceding  section  mentioned,  such  goods )  or 
chattels  shall  not  "be  sold  without  five  days'  motice  of  the  intended 
sale  being  first  given  to  the  bailee /or  his  successor  in  interest.  The 
notice  may  be  personally  served,  or  may,  in  the  I  absence  of  such 
bailee  or  his  successor  in  interest,  be  /left  at  his  residence,  or  last 
known  place  of  -abode  in  New  Brunswick,  or  may  be  sent  by  re- 
gistered letter  deposited  in  the  post  office5 at  least  seven  days  before 
the  time  when  the  said  five  days  will  elapse,  addressed  to  the  bailee 
or  his  successor  in  interest,  at  his 'last  known  post  office  address  in 
Canada.  The  said  five  days  or  seven  days,  may  I  be  part  of  the 
twenty  days  in  the  last  preceding  section! mentioned.     62  V.,  c.  12,  s. 

8.  Chattel  affixed  to  freehold  withont  written  consent  of 
vendor  not  to  become  part  thereof. — Right  to  owner,  etc.,  of 
realty  to  purchase  chattel.-  tVhere  any  goods  or  chattels  have 
been  soldi  or  bailed  under  any  receipt  note,  hire  receipt,  or  other 
instrument  by  which  it  is  agreed  that  no  ownership  therein  shall 
be  acquired  by  ,the  purchaser  or  bailee  until  the  payment  of  the 
purchase  or  consideration  money,  or  some  stipulated  part  thereof, 
and  such  goods  or  (chattels  are  affixed  to  any  realty,  without  the 
consent  in  writing  of  the  owner  of  the  goods  or  chattels,; such  goods 
and  chattels  shall  not  be  or: become  part  of  the  realty,  "but  shall 
continue  to  be  and  remain  personal  property,  and  the  rights  of  the 
owner  or  owners  thereof  shall  not  be  in  any  way  altered  or  affected 
by  such  goods  or  chattels  being  so  affixed  to  the  realty;  but  the 
owner  of  such  realty,  or  any  purchaser,  or  any  mortgagee,  or  other 
Incumbrancer  on  such  realty,  (shall  have  the  right  as  against  the 
manufacturer,  bailor,  or  vendor  of  such  goods  or  chattels,  or  any 
person .  claiming  through  or  under  them,  to  retain  the  said  goods 
and  chattels  upon  payment  of  the  *  mount  due  and  owing  thereon. 
€2  V.,  c.  12,  s.  8  (1). 
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NOVA   SCOTIA 

R.  S.  N.  S.,  1900.,  Chap.  142. 

OF  THE  PREVENTION  OF  FRAUDS  ON  CREDITORS  BY 
SECRET  BILLS  OF  SALE. 

SHORT  TITLE. 

1.  Short  title.— This  Chapter  may  be  cited  as  "The  Bills  of 
Sale  Act."  j 

INTERPRETATION. 

2.  Interpretation. — In  this  Chapter,  unless  the  context  other- 
wise reauires:         i 

(a)  The  expression,  "bill  of  sale"  includes  bills  of  sale,  chattel 
mortgages,  assignments,  transfers,  declarations  j  of  trust  without 
transfer,  and  other  assurances  of  personal  chattels,  and  also  powers 
of  attorney,  i  authorities  or  licenses  to  take  possession  of  personal 
chattels  as  security  for  any  debt;  but  -does  not  include  the  following 
documents,  that  is  to  say:  assignments  for  the  general  benefit  of  the 
creditors  of  the  person  making  or  giving  the  same,  deeds  of  trust  or 
mortgages  made  or  given  by  any  incorporated  company  for  the  pur- 
pose of  •securing  its  bonds  or  debentures,  marriage  settlements,  trans- 
fers or  assignments,  of  any  ship  or  vessel  or  any  share  thereof,  trans- 
fers of  goods  in  the  ordinary  course  of  business  of  any  trade  or  call- 
ing, bills  of  sale  of  goods  in  foreign  parts  or  at  sea,  bills  of  lading, 
warehouse  keepers'  certificates,  warrants  or  orders  for  the  delivery  of 
goods,  or  any  other  documents  used  in  the  ordinary  course  of  busi- 
ness as  proof  of  the  possession  or  control  of  goods,  or  authorizing,  or 
purporting  to  authorize,  either  by  indorsement  or  by  delivery,  the 
possessors  of  such  documents  to  transfer  or  receive  goods  thereby 
represented,  or  assignments  of  personal  property  to  creditors  under 
proceedings  for  the  relief  of  indigent  debtors. 

(b)  "Personal  chattels." — The  expression  "personal  chattels" 
means  goods,  furniture,  fixtures  and  other  articles  capable  of  com- 
plete transfer  by  delivery,  and  does  not  include  chattel  interests  in 
real  estate,  nor  shares  or  interests  in  the  stock,  funds  or  securities 
of  any  government,  J  or  municipal  body,  or  in  the  capital  or  property 
of  any  incorporated  or  joint  stock  company,  nor  choses  in  action. 

(c)  "Purchasers."—  The  expression  ."purchasers"  means  bona 
fide  purchasers,  and  includes  the  assignee  of  the  grantor  under  the 
Indigent  Debtors'  Act,  ithe  official  assignee,  or  an  assignee  for  the 
general  benefit  of  creditors. 

(d)  "Creditors." — The  expression  "creditors"  includes  execution 
creditors,  and  sheriffs,  constables  and  other  persons  levying  on  or 
seizing  under  process  f  of  law  personal  chattels  comprised  in  a  bill  of 
sale. 

(e)  "Filing."— The  expression  "filing"  when  applied  to  a  bill  of 
sale  includes  filing  a  copy  of  a  bill  of  sale  under  the  provisions  of 
this  Chapter.  R.S.,  c.  92,  s.  10  part;  1886,  c.  32,  s.  7;  1888,  c.  23, 
s.  i;  1893,  c.  39,  s.  1. 
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FILING.  AND  .AFFIDAVIT  OF  BONA  FIDES. 

3.  Bill  of  sale  or  copy  to  be  filed  in  registry  for  registra- 
tion district  in  which  grantor  resides  or  if  non-resident  in 
which  chattels  are  situate.— (1)  (i)  E*ery  bill  of  sale  of  per- 
sonal chattels  made  either  absolutely  or  conditionally,  or  subject  or 
not  subject  to  any  trust,  and  whereby  the  grantee  has  power  either 
with  or  without  notice  on  the  execution  thereof,  or  at  any  subsequent 
time,  to  take  possession  of  any  property  and  \ effects  comprised  In 
or  made  subject  to  such  bill  of  sale;  or  ( 

(ii)  A  true  copy  thereof,  ) 

shall  be  filed  in  the  registry  of  deeds 'for  the  registration  district  in 
which  the  grantor,  if  a  resident  of  Nova  Scotia,  resides  at  the  time 
of  i  the  execution  thereof,  or  if  he  is  not  a  resident  of  Nova  Scotia, 
then  in  the  registry  of  deeds  for  the  registration  district  in  which 
the  personal  chattels  are  at  the  time  of  the  execution  of  the  bill  of 
sale. 

(2)  Schedule  to  bill  of  sale  to  be  deemed  part  thereof. — 
Every  schedule  annexed  to  a  bill  of  sale  or  referred  to  therein ,  shall 
be  deemed  to  be . part  thereof,  and  shall  be  filed  with  such  bill  of  sale. 

(3)  Defeasance  to  bill  of  sale  to  be  deemed  part.— 
If  a  bill  .of  sale  is  subject  to  any  defeasance  the  same  shall  be 
deemed  to  be  part  thereof,  and  such  defeasance  shall  be  filed  with 
such  bill  of  sale.  ( 

(4)  When  copy  filed,  copy  of  schedule  or  defeasance  to  be 
filed.—  If  a  >copy  of  the  bill  of  sale  is  filed,  such  copy  shall  include 
a  copy  of  every  such  schedule  and  of  every  such  defeasance,  and 
shall  be  accompanied -by  an  affidavit  of  the  execution  of  the  original 
bill  nf  sale.  f 

(5)  Bills  of  sale,  as  against  purchasers  and  creditors  to 
have  effect  from  time  of  filing.— And  every  bill  i  of  sale  shall,  as 
against  purchasers  and  creditors,  only  take  effect  and  have  priority 
from  the  time,' of  filing  such  bill  of  sale.  R.S.,  c.  92,  ss.  1,  2;  1886, 
c.  32,  s.  2. 

4.  Bill  of  sale  given  as  security  for  advances,  indorse- 
ments, or  liability  to  contain  a  recital  setting  forth  terms, 
&c,  and  be  accompanied  by  an  affidavit  of  truth  of  recital. — 
(1).  If -the  bill  of  sale  is  given  to  secure  the  grantee: 

(a)  repayment  of  any  advances  to  be  made  by  him  under  an 
agreement  therefor;   or  \ 

(b)  against  loss  or  damage  by  reason  of  the  indorsement  of  I  any 
bills  or  promissory  notes;  or 

(c)  against  loss  or  damage  by  reason  of  any  other  liability  (in- 
curred by  the  grantee  for  the  grantor;  or, 

(d)  against  loss  or  damage  by  reason  of  any  liability  toibe  in- 
curred under  an  agreement  by -the  grantee  for  the  grantor, 

such  bill  of  sale  shall  set  forth  fully  by  recital  ■  or  otherwise,  and  be 
accompanied  by  an  affidavit  of  the  grantor  stating  that  it  truly  sets 
forth,  the  terms,  nature  and  effect, 

(a)  of  the  agreement  entered  into  Ibetween  the  parties  in  res- 
pect to  the  advances;  or 

Ob)  of  such  indorsements;  or  ) 

(c)  of  such  other  liability  incurred  by  the  grantee  for  the  gran- 
tor; or 

(d)  of  such  agreement  in  respect  to  the  liability  to  be  incurred 
by  the  grantee  for  I  the  grantor;  and 
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in  all  cases  the  amount  of  the  liability  created  or  by  such  agree- 
ment intended  to  be  I  created  and  to  be  covered  by  such  bill  of  sale. 

(2)  Affidavit  also  to  state  "bona  fides,"  &c.,  of  execution 
of  bill  of  sale,  and  that  was  not  for  the  mere  purpose  of  pro- 
tecting chattels  from  creditors,  &c. —  The  affidavit  accompanying 
sudh  bill  of  sale  shall  also  state  that  such  (bill  of  sale  was  execute-d 
in  good  faith  and  for  the  (purpose  of  securing  the  grantee, 

(a)  repayment  of  such  advances;    or 

(b)  against  loss  or  damage  by  reason  of  such  endorsements;  or 

(c)  against  loss  or  damage  by  reason  of  the  liability  incurre-d 
by  the  grantee  for  the  grantor;   or 

(d)  against  loss  or\  damage  by  reason  of  the  liability  to  be  in- 
curred by  the  grantee  for  the  grantor,  under  the  agreement  therefor, 
as  the  lease  may  be,  and  not  for  the  mere  purpose  of  protecting  the 
personal  chattels  therein  mentioned  against  the  creditors  of  the 
grantor,  or  of  preventing  such  creditors  from  (recovering  any  claims 
which  they  have  against  such  grantor.  j\ 

(3)  Form  of  affidavit.—  Such  affidavit  shall  be  as  nearly  as 
as, may  be  in  the  form  "A"  in  the  schedule. 

(4)  Such  bill  of  sale  only  to  take  effect,  &c,  from  time  of 
filing  affidavit.—  And  every  bill  of  sale  in  this  section  mentioned 
shall,  as  against  purchasers  and  creditors,  i  only  take  effect  and 
have  priority  from  the  time  of  the  filing'  of  such  bill  of  sale  ac- 
companied by  such  affidavit.  R.S.,  c.  92,  ,ss.  5,  part,  11  part.  1S86, 
c.  S3,  s.  4.  \ 

5.  Bill  of  sale  given  as  security  for  debt  due  or  accruing 
due  shall  be  accompanied  by  an  affidavit  that  consideration 
was  due  or  accruing  due  and  bill  of  sale  was  made  in  good 
faith  and  by  way  of  security  for  payment  and  not  for  the 
mere  purpose  of  protecting  chattels  from  creditors. — If  the  bill 
of  sale  is  other  than  a  bill  of  sale  -'mentioned  in  the  next  preceding 
section,  it  shall  be  accompanied  by  an  affidavit  of  the  grantor,  stat- 
ing that  the  amount  set  forth  therein '  as  being  the  consideration 
thereof  was  at  the  time  of  making  such  bill  of  sale  justly  and  hon- 
estly due  or  accruing  due  from  the  grantor  to  the  grantee,  as  the 
case  may  be,  that  the  bill  of  sale  was  executed  in  good  faith  for  the 
purpose  of, — 

(a)  securing  to  the  grantee  the  payment  of  such  amount;   or 

(b)  payment  to  the  grantee  of  such  amount, 

and  was  not  ma-de  for  the  mere  purpose  of  protecting  the  personal 
chattels  therein  mentioned  against  the  creditors  of  the  grantor,  or 
of  preventing  such  creditors  from  recovering  any  claims  which  they 
have  against  such  grantor.  I 

(2)  Form  of  affidavit.— Such  affidavit  shall  I  be  as  nearly  as 
may  be  in  the  form  "A"  in  the  schedule. 

(3)  Such  bill  of  sale  only  to  take  effect,  &c,  from  time  of 
filing  affidavit.— And  every  bill  i  of  sale  in  this  section  mentioned 
shall,  as  against  purchasers  and  creditors,  only  take  effect  and  have 
prioritv  from  /the  time  of  the  filing  of  such  bill  of  sale  accompanied 
by  such  affidavit.     R.S.,  c.  92,  ss.  4  part,  11  part;  1886,  c.  32, is.  3. 

6.  Agent  executing  bill  of  sale  to  make  the  affidavits.— 
"Where  a  i  bill  of  sale  is  executed  by  an  agent  or  attorney,  duly  au- 
thorized in  writing  to  execute  the  same,  and  such  agent  or  attorney 
has  a  personal  knowledge  of  the  > matters  to  be  deposed  to.  the  af- 
fidavits mentioned  in  the  next  two  preceding  sections  may  be  made 
by  such  agent  or  attorney.    R.S.,  c.  92,  ss.  14  part,  5  part. 
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RENEWAL  OF  BILLS  OF  SALE. 

7.  Renewal  statements  of  interest  of  grantor  amount  due 
and  payments  on  account  to  be  filed. —  (1.)  Bills  of  sale  shall  be 
renewed  by /filing  in  the  registry  of  deeds  of  the  registration  district 
in  which  the  grantor,  if  a  resident  of  Nova  Scotia,  resides  at  the 
time  of  the  renewal,  but  I  if  he  is  not  a  resident  of  Nova  Scotia  then 
in  the  registry  of  deeds  for  the  registration  district  in  which  the 
personal  /chattels  then  are,  a  renewal  statement  shewing, — 

(a)  the  interest  of  the  grantee,  his  executors,  administrators  or 
other  assigns  in  the  property  claimed  by, the  grantee  of  the  bill  of 
sale;  | 

(b)  the  amount  due  for  principal  and  -interest  on  the  bill  of 
sale;  and 

(c)  all  payments  made  on  account  thereof.  I 

(2)  Affidavit  verifying  statement  and  negativing  fraud.— 
Such  statement  shall  be  accompanied  by  an  affidavit  stating  /  that 
the  renewal  statement  is  true,  and  i  that  the  bill  of  sale  has  not  been 
kept  on  foot  for  any  fraudulent  purpose.  \ 

(3)  Affidavit  to  be  made  by  grantor  or  grantee,  assignee, 
&c,  next  of  kin,  &c,  or  agent  of .—  Such  affidavit  may  be  made 
by, —  i 

(a)  the  grantor  or  grantee  or  one  of  several  grantors  or  gran- 
tees; 

(b)  the  assignee  or  one  of  several  assignees  if  the  b-11  of  sale 
has  been  assigned; 

(c)  any  next  of  kin,  executor  or  administrator  of  a  deceased 
grantee  or  of  a  deceased  assignee;  or 

(d)  the  agent  of  a  grantee  or  of  any  next  of  kin,  executor,  ad- 
ministrator or  assignee  duly  authorized. 

(4)  Form  of  renewal  statement  and  affidavit,  amending 
errors  in,  &c— The  renewal  statement  and  affidavit  shall  be  in  the 
form  "C"  'in  the  schedule,  or  to  the  like  effect,  provided  that  if  any 
bona  fide  error  is  made  in  such  statement  either  by  the  omission  to 
give  any  credit,  or  by  any  miscalculation  in  the  computation  of  in- 
terest or  otherwise,  the  said  statement  and  the  said  bill  of  sale  shall 
not  be  invalidated  if  the  grantee,  his  executors,  administrators  or 
other  assigns,  within  two  weeks  after  the  discovery  of  the  error, 
files  an  amended  statement  and  affidavit  in  the  said  form  "C,"  and 
referring  to  the  former  statement,  and  clearly  indicating  the  error 
therein  and  correcting  the  same. 

(5)  Rights  of  creditors  or  purchaser,  etc.,  before  amend- 
ment made. —  If  prior  to  the  filing  of  such  amended  statement  and 
affidavit. any  creditor  or  purchaser  in  good  faith  and  for  valuable 
consideration  had  made  any  bona  fide  advance  of  money  or  given  any 
valuable  consideration  to. the  grantor,  or  has  incurred  any  costs  in 
proceedings  taken  on  the  faith  of  the  amount  due  on  any  bill  of: 
sale  being  as  stated  in  the  renewal  statement  filed,  the  said  bill  of 
sale  as  to  the  amount  so  advanced  or  the  valuable  consideration  so 
given,  .'or  costs  incurred  by  such  creditor  or  purchaser,  shall  stand 
good  only  for  the  amount  mentioned  in  the  renewal  statement  in 
which  the  error  was  'made. 

(6)  Renewal  statement  to  be  filed  every  three  years  within 
30  days  of  expiration. — A  renewal  statement  and  affidavit  shall  be 
filed  within  thirty  days  next 'preceding  the  expiration  of  the  term  of 
three  years  from, — 
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(a)  the  filing  of  every  bill: of  sale  or  copy,  and 

(b)  the  filing  of  every  renewal  statement  and  affidavit  or  am- 
ended !  renewal  statement. 

(7)  Otherwise  bill  of  sale  to  be  invalid,  &c.— And  every  bill 
of  sale  shall  cease  to  be  valid  as  against  ,'the  creditors  of  the  per- 
sons making  the  same  and  against  subsequent  purchasers,  if  any 
renewal  statement  and  affidavit  required  by  this  section  are  -not 
filed  in  accordance  with  the  provisions  \  hereof. 

(8)  In  case  of  bills  of  sale  filed  before  January  first,  1900, 
first  renewal  statement  to  be  filed. — In  the  case  of  bills  of  sale 
filed  before  the  first  day  of  January,  1900,  the  first  of  such  renewal 
statements  and  affidavits  shall  be  filed  within  thirty  days  next  pre- 
ceding the1  first  day  of  January,  1902. 

8  (1)  Every  hiring  lease,  bailment,  or  bargain  for  Jtihe  sale  of 
personal  chattels,  accompanied  by  :an  immediate  delivery,  and  fol- 
lowed of  an  actual  and  continual  change  of  possession,  whereby 
it  is  agreed:  — 

(a)  That  the  property  in  the  personal  chattels,  or 

(b)  In  case  of  :a  bargain  for  sale,  that  a  lien  thereon  for  the 
price  thereof,  shall  remain  in  the  person  letting  to  hire,  the  lessor, 
the  bailor,  or  the  bargainor,  until  payment  in  full  of  the  hire,  rental 
or  price  agreed  upon,  by  future  payments  or  otherwise  and  whether 
the  personal  chattels  so  delivered  be  the 'identical  subject  matter  of 
the  hiring,  lease,  bailment,  or  bargain  for  sale  or  otherwise,  shall  be 
evidenced  toy  instrument  or  instruments,  in  writing,  showing  the 
terms  of  such  agreement,  and  be  signed  by  the  person  towhom  such 
personal  chattels  are  hired, 'by  the  lessee,  bailee,  bargainee,  or  his 
agent  thereunto  duly  authorized,  in  writing,  and  shall  have  written 
or  printed  therein,  the  post  office  address  of  the  person  letting  to 
hire,  lessor,  bailor,  or  bargainor. 

(2.)  Within  ten 'days  after  the  delivery  of  such  chattel  or  chat- 
tels a  true  copy  of  such  instrument  or  instruments  in  writing  shall 
be  filed  in  the  registry  of  deeds  for  the  registration  district  in  which 
the  person  to  whom  such  personal  chattels  are  hired,  the  lessee, 
bailee,  or  bargainee  resides  at: the  time  of  the  execution  thereof,  and 
the  same  shall  be  accompanied  by  an  affidavit  of  either  of  the  par- 
ties thereto,  or,  if  such  hiring,  lease,  bailment,  or  bargain  for  sale 
was  made,  by,  with,  or  to  an  agent  thereunto  duly;  authorized  in 
writing,  the  affidavit  of  such 'agent  stating:  — 

(a)  That  the  said  copy  or  copies  of  such  instrument  or: instru- 
ments truly  sets  forth  the! terms,  nature,  and  effect  of  the  agreement 
between  tho  parties  thereto  with  respect  to  the  personal  chattels 
therein  mentioned;  and, 

(b)  That  said  instrument  or  instruments  was  or  were  executed 
in  good  faith,  and  for  the  purpose  of  securing  to  the  person  letting 
to  hire,  the  lessor,  the  bailor,  or  the  bargainor  the  payment  in  full 
of  the  amount  therein  mentioned  as  to  be  paid,  and  not  for  the  mere 
purpose  of  protecting  the  personal  chattels  therein  mentioned  against 
the  creditors  of  the  person  to  whom  such  personal  chattels  are  hir- 
ed, the  lessee,  bailee  or  bargainee,  or  of  preventing  such  creditors 
from  recovering  any  claim  which  they  may  have  against  him. 

(3)  Such  affidavit  shall  be  as  nearly  as  may  be  in  the  form  "D," 
in  the  schedule. 

(4)  The  Registrar  on  receipt  of  such  copy  or  copies  and  affida- 
vit shall  duly  file  the  same,  and  cause  them  to  be  properly  entered 
in  the  index  book  kept  for  that  purpose. 
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(5)  The  person  letting  to  hire,  lessor,  bailor  or  bargainor,  shall 
leave  a  copy  or  copies  of  such  instrument  or  instruments,  in  writ- 
ing, with  the  person  to  whom  such  personal  chattels  are  hired,  the 
lessee,  bailee,  or  bargainee  at  the  time  of  the  execution  of  such  writ- 
ing or  within  twenty  days  thereafter. 

(6)  If  a  copy  or  copies  of  such  instrument  or  instruments  in 
writing,  and  affidavit,  be  not  filed  as  required  by  sub-section  (2)  of 
this  section,  the  agreement  between  the  parties  that  such  property 
or  such  lien  shall  remain  in  such  person  letting  to  hire,  lessor,  bail- 
or, or  bargainor,  as  aforesaid,  shall  as  against  the  creditors,  pur- 
chasers and  mortgagees  of  the  person  to  whom  such  personal  chat- 
tels aer  hired,  of  the  lesses,  of  the  bailee,  or  of  the  bargainee,  be 
null  and  void. 

(7)  Every  person  letting  to  hire,  lessor,  bailor,  or  bargainor, 
shall  on  demand  by  any  creditor  or  interested  person,  file  with  said 
Registrar,  within  twenty  days  from  the  making  of  said  demand,  a 
sworn  statement  of  the  amount  due  on  such  agreement,  and  on 
failure  to  file  said  statement  shall  forfeit  all  rights  accruing  under 
the  same  as  against  such  creditor  or  interested  person,  and  as  to 
such  creditor  or  interested  person,  the  agreement  between  the  par- 
ties that  such  property,  in  -such  lien  shall  remain  in  such  person 
letting  to  hire,  such  lessor,  bailor,  or  bargainor  as  aforesaid  shall 
thenceforth  be  null  and  void.  It  shall  be  sufficient  to  make  such 
demand  by  mailing  the  same,  postage  prepaid  and  registered,  to  the 
post  office  address  of  the  person  letting  to  hire,  lessor,  bailor,  or 
bargainor,  as  stated  in  the  instrument  or  instruments  filed  in  the 
Registry  of  deeds,  under  the  provisions  of  this  Act. 

(8)  In  case  any  person  letting  to  hire,  lessor,  bailor,  or  bar- 
gainor of  any  personal  chattels,  as  aforesaid  or  his  accessors  in  in- 
terest, takes  or  take  possession  thereof  for  breach  of  any  condition, 
he  or  they  'shall  retain  the  same  for  three  months,  and  the  person 
to  whom  such  personal  chattels  are  hired,  the  lessee,  bailee,  or  bar- 
gainee or  his  successor  in  interest  may  redeem  the  same  within  such 
period  or  payment  of  the  full  amount  then  in  arrears,  together  with 
interest. 

(9)  When  personal  chattels  have  been  let  to  hire,  leased,  bailed, 
or  bargained,  originally  as  aforesaid,  and  a  copy  of  the  agreement 
between  the  parties  filed  according  to  the  provision  of  this  Act,  and 
the  same  have  been  taken  possession  of  as  in  the  next  preceding 
sub-section  mentioned,  such  chattels  shall  not  be  sold  without 
twenty  days'  notice  of  the  intended  sale  being  first  given  to  the  per- 
son to  whom  such  personal  chattels  are  hired,  the  lessee,  bailee,  or 
bargainee,  or  his  successor  in  interest.  The  notice  may  be  person- 
ally served,  or  may,  in  the  absence  of  such  person  to  whom,  such 
personal  chattels  are  hired,  the  lessee,  bailee,  or  bargainee,  or  his 
successor  in  interest,  be  left  at  his  residence,  or  last  known  place 
of  abode  in  Nova  Scotia,  or  be  sent  by  registered  letter  deposited  in 
the  post  office  at  least  twenty-two  days  before  the  time  when  the 
said  twenty  days  will  elapse  addressed  to  the  person  to  whom  such 
personal  chattels  are  hired,  the  lessee,  bailee,  or  bargainee,  or  his 
successor  in  interest,  at  his  last  known  post  office  address  in  Can- 
ada. (As  amended  by  7  Edw.  VII.,  c.  42,  s.  1,  and  8  Edw.  VII.,  c.  24, 
ss.  3,  2  and  3.) 
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GENERAL  PROVISIONS. 

9.  In  case  of  non-residence  of  grantor  and  chattels  re- 
moved from  one  registration  district  to  another,  a  copy  of 
instrnment  and  affidavits  to  be  filed  in  latter  district. —  Where 
the  grantor  is  not  a  resident  of  Nova  Scotia,  in  the  event  of  the  per- 
manent iremoval  of  personal  chattels  from  the  registration  district 
in  which  they  were  at  the  time  of  the  execution  of  the  bill  of  sale 
or  other  instrument  to  another  registration  district  before  the  pay- 
ment and  discharge  of  the  bill  of  sale  or  instrument,  a  copy  of  the 
same  and  of  the  affidavits  and  documents  relating  thereto,  certified 
under  the  hand  of  the  registrar  in  whose  registry  the  same  were 
first  filed,  shall  be  filed  in  the  registry  of  deeds  for  the  registration 
district  to  which  the  personal  chattels  are  removed  within  two 
months  from  such  removal,  otherwise  the  bill  of  sale  or  instrument 
as  against  creditors  or  purchasers  shall  be  null  and  void. 

10.  Indexes  to  he  kept  of  instruments  filed..— The  registrar  of 
deeds  shall  cause  the  bills  of  sale  or  copies  and  instruments  required 
by  this  Chapter  to  be  filed,  to  be  numbered  and  indexed,  and  a  list 
thereof  to  be  made  in  a  book  kept  by  him  for  that  purpose,  com- 
tainicg  the  names  and  descriptions  of  the  parties  in  alphabetical 
order,  the  date  of  execution  and  filing,  and  the  amounts  of  the  con- 
sideration for  which  the  same  have  been  given.  R.S.,  c.  92,  s.  7 
(part.)  I 

11.  Entry  discharge  or  release  upon  certificate  of  holder.— 

Where  a  bill  of  sale  or  other  instrument  is  discharged  or  released, 
an  entry  of  such  discharge  or  release  may  be  made  in  the  registry 
list  upon  the  production  of  a  certificate  from  the  holder  of  such  bill 
of  sale,  duly  attested  to  by  the  affidavit  of  a  subscribing  witness,  and 
such  certificate  or  release  shall  be  indexed  and  entered  on  the  list 
and  on  the  files  kept  by  the  registrar.  R.S.,  c.  92,  s.  8,  part;  1886, 
c  32.  s.  6. 

12.  Affidavits  to  he  sworn  before  registrar  of  deeds,  judge, 
commissioner,  justice  or  notary.— (1).  The  affidavits  mentioned 
in  this  Chapter  may  be  made  before  the  registrar  of  deeds,  a  judge 
of  any  court,  a  barrister  of  the  Supreme  Court,  a  commissioner  for 
taking  affidavits,  a  justice  of  the  peace,  or  any  notary  public,  whe- 
ther within  the  province  or  abroad. 

(2).  If  the  affidavit  is  made  by  the  agent  or  attorney  of  the 
person  required  to  make  the  same,  it  shall  be  set  out  in  such  af- 
fidavit that  such  agent  or  attorney  making  the  same  has  a  personal 
{knowledge  of  the  matters  deposed  to.  R.S.,  c.  92,  ss.  6,  8,  part; 
1886,  c.  32,  s.  5.  (as  amended  by  7  Edw.  VII.,  c.  42.) 

13.    Registrar's    fees    as    in    Chapter    of    costs    and    fees.— 

The  registrar  shall  for  his  services  under  this  Chapter  be  entitled 
to  the  fees  mentioned  in  the  Chapter  "Of  Costs  and  Fees."  R.S., 
c.  92,  ss.  7  part,  9  part. 
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SCHEDULE. 

(A) 

(Section  4.) 

AFFIDAVIT  OF  BONA  FIDES. 


Canada. 
Province  of  Nova  Scotia, 
County  of 

I,  A.B.,  of  in  the  county  of 


;ia,   I 


(occupation)  make  oath  and  say  as  follows: 

1.  I  am  the  grantor  mentioned  in  the  bill  of  sale  (or  the  bill  of 
sale  a  copy  of  which  is)  hereto  annexed  [or  I  am  the  agent  or  at- 
torney of  the  grantor  mentioned  in  the  bill  of  sale  (or  the  bill  of 
sale  a  copy  of  which  is)  hereto  annexed,  duly  authorized  in  that  be- 
half in  writing,  and  have  a  personal  knowledge  of  the  matters  here- 
inafter deposed  to.] 

2.  Such  bill  of  sale  truly  sets  forth, — 

The  terms,  nature  and  effect  of  the  agreement  entered  into  be- 
tween the  parties  in  respect  to  the  advances  therein  mentioned  (or 

The  terms,  nature  and  effect  of  the  indorsements  made  or  given 
by  the  grantee  for  the  grantor,  or 

The  terms,  nature  and  effect  of  the  liability  incurred  by  the 
grantee  for  the  grantor,  or 

The  terms,  nature  and  effect  of  the  agreement  in  respect  to  the 
liability  to  be  incurred  by  the  grantee  for  the  grantor.) 

And  truly  states  the  amount  of  the  liability  created  (or  by  such 
agreement  intended  to  be  created)  and  to  be  covered  by  the  bill  of 
sale. 

3.  Such  bill  of  sale  was  executed  in  good  faith,  and  for  the 
purpose  of  securing  the  grantee, 

repayment  of  his  advances,  or, 

against  loss  or  damage  by  reason  of  his  indorsements,  or, 

against  loss  or  damage  by  reason  of  the  liability  incurred  by  the 
grantee  for  the  grantor,  or, 

against  loss  or  damage  by  reason  of  such  agreement  in  respect 
to  the  liability  to  be  incurred,) 

and  not  for  the  mere  purpose  of  protecting  the  personal  chattels 
therein  mentioned  against  the  creditors  of  the  grantor,  or  of  pre- 
venting such  creditors  from  recovering  any  claims  which  they  have 
against  such  grantor. 


Sworn  to  at 
in  the  county 

of  this        (  (Sgd)  A.B. 

day  of  A.D.,  19 

before  me, 


\ 


380  N.  S,  BILLS  OF  SALE  ACT. 

(B) 

(SECTION  5). 

AFFIDAVIT  OF  BONA  FIDES. 

Canada,  ^ 

Province  of  Nova  Scotia,    V 
County  of  ) 

I,  A.B.,  of  in  the  county  of 

(occupation)  make  oath  and  say  as  follows: 

1.  I  am  the  grantor  mentioned  in  the  ibill  of  sale  (or  the  bill  of 
sale  a  copy  of  which  is)  hereto  annexed  {or  I  am  the  agent  or  at- 
torney of  the  grantor  mentioned  in  the  bill  of  sale  (or  the  bill  of 
sale  a  copy  of  which  is)  hereto  annexed,  duly  authorized  in  that  be- 
half in  writing,  and  have  a  personal  knowledge  of  the  matters  here- 
inafter deposed  to.] 

2.  The  amount  set  forth  therein  as  being  the  consideration 
thereof  was  at  the  time  of  making  such  bill  of  sale  justly  and  hon- 
estly due  (or  accruing  due,  as  the  case  may  be)  from  the  grantor  to 
the  grantee. 

3.  The  bill  of  sale  was  executed  in  good  faith  and  for  the  pur- 
pose of,  securing  to  the  grantee  the  payment  of  such  amount. 

(or  payment  to  the  grantee  of  such  amount.) 

4.  Such  bill  of  sale  was  not  made  for  the  mere  purpose  of  pro- 
tecting the  personal  chattels  therein  mentioned  against  the  credit- 
ors of  the  grantor,  or  of  preventing  such  creditors  from  recovering 
any  claims  which  they  have  against  such  grantor. 

in  the  county  \ 

Sworn  to  at  ' 

of  this        T       (Sgd)  A.B. 

day  of  A.D.,  19   ' 
before  me, 

(C) 

(Section  7.) 

RENEWAL  STATEMENT  AND  AFFIDAVIT. 

Statement  exhibiting  the  interest  of  CD.,  in  the  property  men- 
tioned in  a  bill  of  sale,  dated  the  day  of  19 
made  between  A.B.,  of  of  the  one  part,  and  CD.,  of 
of  the  other  part,  and  filed  in  the  registry  of  deeds  for 
the  registration  district  of  on  the  day 
of  19  ,  and  of  the  amount  due  for  principal  and 
interest  thereon,  and  of  all  payments  made  on  account  thereof. 

The  said  CD.,  is  still  the  grantee  of  said  property,  and  lias  not 
assigned  the  bill  of  sale  (or  the  said  E.F.,  is  the  assignee  of  the  said 
bill  of  sale  by  virtue  of  an  assignment  thereof  from  the  said  CD., 
to  him,  dated  the  day  of  19      (or  as  the  case  may  be-) 

No  payments  have  been  made  on  account  of  the  said  bill  of  sale 
(or  the  following  payments  and  no  others  have  been  made  on  ac- 
count of  the  said  bill  of  sale). 

19  ,  January  1.     Cash       received  ($        ) 

The  amount  due  foir  principal  and  interest  on  the  said  bill  of 
sale,  is  the  sum  of  $  ,  computed  as  follows  (here  give  the 
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computation.) 
County  of 

To  wit:        ^ 
I  of        j  in  the  county  of 

the  grantee  Lamed  in  the  bill  of  sale  mentioned  in  the  foregoing  (or 
annexed)  statement  [or  assignee  of  the  grantee  named  in  the  bill  of 
sale  mentioned  in  the  foregoing  (or  annexed)  statement]  make  oath 
and  say: 

That  the  foregoing  (or  annexed)  statement  is  true. 
That  the  bill  of  sale  mentioned  in  the  said  statement  has  not 
been  kept  on  foot  for  any  fraudulent  purpose. 
Sworn  before  me  at  in  the     *) 

County  of  this  v 

day  of  19  ) 

SCHEDULE  (D) 

Section  1  (8). 

AFFIDAVIT  OF  BONA  FIDES. 

Canada  \ 

Province  of  Nova  Scotia  L 
County  of  J 

I,  A.B.,  of  in  the  County  of 

(occupation)  make  oath  and  say  as  follows: 

1.  I  am  (name)  one  of  the  parties  mentioned  in  the 
written  instrument,  a  true  copy  of  which  is  hereto  annexed  (or  I 
am  the  agent  or  attorney  of  (name)  one  of  the  parties  men- 
tioned in  the  written  instruments  a  true  copy  of  which  is  hereto 
annexed,  duly  authorized  in  that  behalf,  in  writing,  and  have  a  per- 
sonal knowledge  of  the  matters  hereinafter  deposed  to) 

2.  Such  written  instrument  truly  sets  forth  the  terms,  nature, 
and  effect  of  the  agreement  between  the  parties  thereto  with  respect 
to  the  personal  chattels  herein  mentioned. 

3.  Such  written  instrument  was  executed  in  good  faith  and  for 
the  purpose  of  securing  unto  (name)  one  of  the  parties 
thereto,  payment  in  full  of  the  amount  therein  mentioned  as  to  be 
paid,  and  not  for  the  mere  purpose  of  protecting  the  personal  chat- 
tels therein  mentioned  against  the  creditors  of  the  said  the 
person  to  whom  such  chattels  are  hired  (or  the  lessee,  bailee  or 
bargainee)  or  of  preventing  such  creditors  from  recovering  any 
claims  which  they  may  have  against  said  person  to  whom  said  per- 
sonal chattels  are  hired  (or  the  lessee,  etc.) 

Sworn  to  at  in  the  County  of       •> 

this  day  of  / 

A.D.  19     . 
Before  me 

The  amending  Act,  7  Edw.  VII.,  c.  42,  as  amended  by  8  Edw. 
VII.,  c.  24,  provides: 

1.  (Amending  sec.  8,  of  R.S.  N.S.,  c.  142  and  adding  schedule  D. 
as  above). 

2.  The  provisions  of  this  Act  shall  extend  to  contracts  made 
outside  the  province  of  Nova  Scotia. 

3.  (Amending  sec.  12  of  R.S.  N.S.  c.  142  as  above.) 
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BRITISH    COLUMBIA 

R.  S.  B.  C.  1897,  Chap.  85 

AN  ACT  FOR  PREVENTION  OP  FRAUDS  AND  PERJURIES.  (FOR 

PREVENTION  OF  MaNY  FRAUDULENT  PRACTICES, 

WHICH  ARE  COMMONLY  ENDEAVOURED 

TO  BE  UPHELD  BY  PERJURY  AND 

SUBORNATION  OF  PERJURY.) 

Her  Majesty,  by  and  with  the  advice  and  con-sent  of  the  Legis- 
lative Assembly  of  the  Province  of  British  Columbia,  enacts  as 
follows:  — 

SHORT  TITLE. 

1.  Short  title.— This  Act  may  be  cited  as  the  "Statute  of 
Frauds." 

2.  Parol  leases  and  interest  of  freehold  shall  have  the 
force  of  estates  at  will  only.— Ail    leases,     estates,     interests     of 

freehold,  or  terms  of  years,  or  any  uncertain  Interest  of,  in,  to,  or  out 
of  any  messuages,  manors,  lands,  tenements  or  hereditaments  made 
or  created  by  livery  of  -seisin  only  or  by  parol,  and  not  put  in  writ- 
ing and  signed  by  the  parties  so  making  or  creating  the  same,  or 
their  agents  thereunto  lawfully  authorised  by  writing,  shall  have  the 
force  and  effect  of  leases  or  estates  at  will  only,  and  shall  not,  either 
in  law  or  equity,  be  deemed  or  taken  to  have  any  other  or  greaiteT 
force  or  effect,  any  consideration  for  making  any  such  parol,  leases, 
or  estates,  or  any  former  law  or  usage  to  the  contrary  notwithstand- 
ing.   29  Oar.  2,  c.  3,  s.  1. 

3.  Except  leases  not  exceeding  three  years. —  Except,  never- 
theless, all  leases  not  exceeding  the  term  of  three  years  from  the 
making  thereof,  whereupon  the  rent  reserved  to  the  landlord  during 
such  term  shall  amount  to  two-thirds  parts  at  the  least  of  the  full 
improved  value  of  the  thing  demised.    29  Car.  2.  c.  3,  s.  2. 

4.  No  leases  or  estates  of  freehold  shall  he  granted  or  sur- 
rendered hy  parol.— No  leases,  estates,  or  interests,  either  of  free- 
hold or  terms  of  years,  or  any  uncertain  interest,  not  being  copyhold 
or  customary  interest  of,  in,  to,  or  out  of  any  messuages,  manors, 
lands,  tenements,  or  hereditaments,  shall  be  assigned,  granted  or  sur- 
rendered, unless  it  be  by  deed  or  note  in  writing,  signed  by  the  party 
so  assigning,  granting  or  surrendering  the  same,  or  their  agents 
thereunto  lawfully  authorised  by  writing,  or  by  act  and  operation  of 
law.    29  Car.  2,  c.  ,3,  s.  3. 

5.  Promises  and  agreements  hy  parol.—  No  action  shall  be 
brought  whereby  to  charge  any  executor  or  administrator  upon  any 
special  promise  to  answer  damages  out  of  his  own  estate;  or  where- 
by to  charge  the  defendant  upon  any  special  promise  to  answer  for 
the  debt,  default  or  miscarriages  of  another  person;  or  to  charge  any 
person  upon  any  agreement  made  upon  consideration  of  marriage; 
or  upon  any  contract  or  sale  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in  or  concerning  them;  or  upon  any  agreement  that 
is  not  to  be  performed  within  the  space  of  one  year  from  the  making 
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thereof;  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other  per- 
son thereunto  by  him  lawfully  authorised.    29  Car.  2,  c.  3,  s.  4. 

6.  Consideration  for  guarantee  need  not  appear  by  writ- 
ing.—No  special  promise  made  by  any  person  to  answer  for  the  debt, 
•default,  or  miscarriage  of  another  person,  being  in  writing  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person  by  him 
t/hereunto  lawfully  authorised,  shall  be  deemed  invalid  to  support  an 
action,  suit,  or  other  proceeding  to  charge  the  person,  by  whom  such 
promise  shall  have  been  made,  by  reason  only  that  the  consideration 
for  such  promise  does  not  appear  in  writing,  or  by  necessary  infer- 
ence from  a  written  document.    19  and  20  Vict.  (Imp.),  c.  97,  s.  3. 

7.  Declarations  or  creations  of  trusts  to  be  in  writing.— 

All  declarations  or  creations  of  trusts,  or  confidences  of  any  lands, 
tenement,  or  hereditaments,  shall  be  manifested  and  proved  by  some 
writing,  signed  by  .the  party  who  is  by  iaw  enabled  to  declare  such 
trust,  or  by  his  last  will  in  writing,  or  else  they  shall  be  utterly  void 
and  of  none  effect.    20  Car.  2,  c.  3,  s.  7. 

8.  Trusts  arising  by  implication  of  law  excepted.—  Provided 
always,  that  where  any  conveyance  shall  be  made  of  any  lands  or 
tenements  by  which  a  trust  or  confidence  -shall  or  may  arise  or  re- 
sult by  the  implication  or  construction  of  law  or  be  transferred  or 
extinguished  by  an  act  or  operation  of  law,  then  and  in  every  such 
case  such  trust  or  confidence  shall  be  of  the  like  force  and  effect  as 
the  same  would  have  been  if  this  Statute  had  not  been  made,  any- 
thing hereinbefore  contained  to  the  contrary  notwithstanding.  29 
Car.  2,  c.  3,  s.  8. 

9.  Assignments  of  trusts  to  be  in  writing.— All  grants  and 
assignments  of  any  trust  or  confidence,  shall  likewise  be  in  writing, 
signed  by  the  party  granting.or  assigning  the  same,  or  by  such  last 
will  or  devise,  or  else  shall  likewise  be  utterly  void  and  of  none  ef- 
fect.   29  Car.  2,  c.  3,  s.  9. 

10.  Lands,  etc.,  shall  be  liable  to  judgments  of  "cestui  que 
trust." — It  shall  and  may  be  lawful  for  every  sheriff  or  other  officer 
to  whom  any  writ  or  precept  is  or  shall  be  directed,  at  the  suit  of  any 
person  or  persons,  of,  for,  and  upon  any  judgment,  statute  or  recog- 
nizance hereafter  to  be  made  or  had,  to  do,  make,  and  deliver  execu- 
tion unto  the  party  in  that  behalf  suing,  of  all  such  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments,  as  any  other  person  or 
persons  be  in  any  manner  of  wise  seised  or  possessed,  or  hereafter 
shall  be  seised  or  possessed,  in  trust  for  him  against  whom  execution 
is  so  sued,  like  as  the  sheriff  or  other  officer  might  or  ought  to  have 
done  if  the  said  party  against  whom  execution  hereafter  shall  be  so 
sued  had  been  seised  of  such  lands,  tenements,  rectories,  tithes,  rents, 
or  other  hereditaments  of  such  estate  as  they  be  seised  of,  in  trust 
for  him  at  the  time  of  the  said  execution  sued. 

And  held  free  from  tbe  incumbrances  of  the  persons 
seised  in  trust.— Which  lands,  tenements,  rectories,  tithes,  rents, 
and  other  hereditaments,  by  force  and  virtue  of  such  execution,  shall 
accordingly  be  held  or  enjoyed,  freed  and  discharged  from  all  in- 
cumbrances of  such  person  or  persons  as  shall  be  so  seised  or  pos- 
sessed, in  trust  for  the  person  against  whom  such  execution  shall  be 
sued. 

Trusts  shall  be  assets  in    tbe  bands  of  the  heirs.— And      if 
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any  cestui  que  trust  hereafter  -shall  die,  leaving  a  trust  in  fee  simple 
to  descend  to  his  heir,  there  and  in  every  such  case  such  trust  shall 
be  deemed  and  taken,  and  is  hereby  declared  to  be,  assets  by  descent, 
and  the  heir  shall  be  liable  to  and  chargeable  with  the  obligation  of 
his  ancestors  for  and  by  reason  of  such  assets,  as  fully  and  amply  as 
he  might  or  ought  to  have  been,  if  the  estate  in  daw  had  descended 
to  him  in  possession  (in  like  manner  as  the  trust  descended,  any  law, 
custom,  or  usage  to  the  contrary  in  anywise  (notwithstanding.  29 
Car.  2,  c.  3,  s.  10. 

11.  No  heir  shall  by  reason  thereof  become  chargeable  of 
his  own  estate.— No  heir  that  shall  become  chargeable  by  reason 
of  any  estate  or  trust  made  assets  in  his  hands  by  this  law,  shall, 
by  reason  of  any  kind  of  plea,  or  confession  of  the  action,  or  suffer- 
ing judgment  by  nient  dedire  or  any  other  matter,  be  chargeable  to 
pay  the  condemnation  out  of  his  own  estate;  but  execution  shall  be 
sued  out  of  the  whole  estate  so  made  assets  in  hie  hands  by  descent, 
in  whose  hands  soever  it  shall  come  after  the  writ  purchased,  in  the 
same  manner  as  it  is  to  be  at  and  by  the  common  law,  where  the 
heir-at-law  pleading  a  true  plea  judgment  is  prayed  against  him 
thereupon,  anything  in  this  present  Act  contained  to  the  contrary 
notwithstanding.    29  Car.  2,  c.  3,  s.  11. 

12.  Representations  of  character  and  credit.— No  action 
shall  be  brought  whereby  to  charge  any  person  upon  or  by  reason 
of  any  representation  or  assurance  made  or  given  concerning  or  re- 
lating to  the  character,  conduct,  credit,  ability,  trade,  or  dealings  of 
any  other  person,  to  the  intent  or  purpose  that  such  other  person 
may  obtain  credit,  money,  or  goods  thereupon,  unless  such  repre- 
sentation or  assurance  be  made  in  writing,  signed  by  the  party  to 
be  charged  therewith.     9  Geo.  4,  c.  14,  s.  6. 

R.  S.  B.  C,  1897.    CHAP.  86. 

AN  ACT  AGAINST  FRAUDULENT  AND  PREFERENTIAL  DEEDS, 
ALIENATIONS,  JUDGMENTS,  ETC. 

Frandnlent  deeds  made  to  avoid  the  debts  of  others  shall 
he  void,  and  the  penalties  of  the  parties    to  snch    frandnlent 

assurances. — For  the  avoiding  and  abolishing  of  feigned,  convinous 
and  fraudulent  feoffments;,  gifts,  grants,  alienations,  conveyances, 
bonds,  suits,  judgments,  and  executions,  as  well  of  lands  and  tene- 
ments as  of  goods  and  chattels,  more  commonly  used  and  practised 
in  these  days  than  hath  been  seen  or  heard  of  heretofore:  Which 
feoffments,  gifts,  grants,  alienations,  conveyances,  bonds,  suits, 
judgments  and  executions  have  been  and  are  devised  and  con- 
trived of  malice,  fraud,  covin,  collusion,  or  guile,  to  the  end,  purpose, 
and  intent  to  delay,  hinder  or  defraud  creditors  and  others  of  their 
just  and  lawful  actions,  suits,  debts,  accounts,  damages,  penalties, 
forfeitures,  heriots,  mortgages  and  reliefs,  not  only  to  the  let  or  hin- 
drance of  the  due  course  and  execution  of  law  and  justice,  but  also 
to  the  overthrow  of  all  true  and  plain  dealing,  bargaining,  and  cbe- 
visance  between  man  and  man,  without  the  which  no  common- 
wealth or  civil  society  can  be  maintained  or  continued: 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  British  Columbia,  enacts  as 
follows:  — 
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1.  Short  title.— This  Act  may  be  cited  as  the  "Fraudulent  Con- 
veyance Act" 

2.  All  fraudulent  conveyance!  made  to  avoid  the  debt  or 
duty  of  others  shall  he  void.— All  and  every  feoffment,  gift,  gTant, 
alienation,  bargain,  and  conveyance  of  lands,  tenements,  heredita- 
ments, goods  and  chattels,  or  of  any  of  them,  or  of  any  lease,  rent, 
common,  or  other  profit  or  charge  out  of  the  same  lands,  tenements, 
hereditaments,  goods  and  chattels,  or  any  of  them,  by  writing  or 
otherwise,  and  all  and  -every  bond,  suit,  judgment,  and  execution,  at 
any  time  heretofore  had  cr  made,  or  at  any  time  hereafter  to  be 
had  or  made,  to  or  for  any  intent  or  purpose  before  declared  and  ex- 
pressed, shall  be  from  henceforth  deemed  and  taken  (only  as  against 
that  person  or  persons,  his  or  their  heiirs,  successors,  executors,  ad- 
ministrators, and  assigns,  and  every  of  them  w,hose  actions,  suits, 
debts,  accounts,  damages,  penalties,  forfeitures,  heriots,  mortuaries 
and  reliefs,  by  such  guileful,  eonvinous,  or  fraudulent  devices  and 
practices  as  is  aforesaid  are,  shall,  or  might  be  in  any  ways  dis- 
turbed, hindered,  delayed,  or  defrauded)  to  be  clearly  and  utterly 
void,  frustrate,  and  of  none  effect;  any  pretence,  colour,  feigned  con- 
sideration, expressing  of  use,  or  any  other  matter  or  thing  to  the 
contrary  notwithstanding.     13  Eliz.,  c.  5,  s.  1. 

3.  The  forfeiture  of  the  parties  to  fraudulent  deeds. — Who 
shall  have  the  forfeiture,  and  by  what  means. —  AH  and  every 
the  parties  to  such  feigned,  convinoutf,  or  fraududent  feoffment,  gift, 
grant,  alienation,  bargain,  conveyance,  bonds,  suits,  judgments,  exe- 
cutions, and  other  things  before  expressed,  or  being  privy  and  know- 
ing or  the  same,  or  any  of  them,  which  at  any  time  shall  wittingly 
and  willingly  put  in  ure,  avoy,  maintain,  justify,  or  defend  the  same, 
or  any  of  them,  as  true,  simple  and  done,  had,  or  made  bona  fide 
and  upon  good  consideration,  or  shall  alien  or  assign  any  the  lands, 
tenements,  goods,  leases,  or  other  things  before  mentioned  to  him  or 
them  conveyed  as  is  aforesaid,  or  any  part  thereof,  shall  incur  the 
penalty  and  forfeiture  of  one  year's  value  of  the  said  lands,  tene- 
ments and  hereditaments,  leases,  rents,  commons,  or  other  profits  of 
or  out  of  the  same,  and  the  whole  value  of  the  said  goods  and  chat- 
tels, and  also  so  much  money  as  are  or  shall  be  contained  in  any 
such  covinous  and  feigned  bond,  the  one  moiety  whereof  to  be  to 
the  Queen's  Majesty,  her  heirs  and  successors,  and  the  other  moiety 
to  the  party  or  parties  grieved  by  such  feigned  and  fraudulent  feoff- 
ment, gift,  grant,  alienation,  bargain,  conveyance,  bonds,  suits,  judg- 
ments, executions,  leases,  rents,  commons,  profits,  charges,  and  other 
things  aforesaid,  to  be  recovered  in  any  of  the  Queen's  Courts  of 
Record  by  action  of  debt,  bill,  plaint,  or  information,  wherein  none 
essoin,  protection  or  wager  of  law  shall  be  admitted  for  the  de- 
fendant or  defendants,  and  also,  being  thereof  lawfully  convicted, 
shall  suffer  imprisonment  for  one  half-year  without  bail  or  main- 
prize.     13  Eliz.,  c.  5,  s.  2. 

4.  Estates  made  upon  good  consideration  and  "bona  fide." 

excepted. — Provided  that  this  Act,  or  anything  therein  contained, 
shall  not  extend  to  any  state  or  'interest  in  lands,  tenements, 
hereditaments,  leases,  rents,  commons,  profits,  goods  or  chattels,  had, 
made,  conveyed  or  assured,  or  hereafter  to  be  had,  ma.de,  conveyed 
or  assured  which  estate  or  interest  is  or  shall  be  upon  good  con- 
sideration c-;nd  bona  fide  lawfully  conveyed  or  assurad  to  any  person 
or  persons,  bodies  politic  or  corporate,  not  having,  at  the  time  of 
such  conveyance  or  assurance  to  them  made,  any  manner  of  notice 
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or  knowledge  of  such  covin,  fraud,  or  collusion  as  is  aforesaid,  any- 
thing before  mentioned  to  the  contrary  hereof  notwithstanding.  13 
IjYu.,  c.  5,  s.  5. 


5  EDWARD  VII.,  CHAP.  24. 

AN  ACT  RESPECTING  ASSIGNMENTS  AND  PREFERENCES 
BY  INSOLVENT  PERSONS. 

[8th  April,  1905-] 

His  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  British  Columbia,  enacts  as 
follows:  — 

1.  Short  title.— This  Act  may  be  cited  as  the  "Fraudulent  Pre- 
ferences Act.  1905." 

2.  Confessions  or  warrants  to  confess  judgments,  given  "by 
insolvents  to  defeat  or  delay  creditors,  or  to  give  one  prefer- 
ence over  the  other  to  be  void.—  In  case  any  person,  being  at  the 
time  in  insolvent  circumstances  or  unable  to  pay  his  debts  in  full, 
or  knowing  himself  to  he  on  the  eve  of  insolvency,  voluntarily  or 
by  collusion  with  a  creditor  or  creditors,  gives  a  confession  of  judg- 
ment, cf.fiih'jfii  actionem,  or  warrant  of  attorney  to  confess  judg- 
ment, with  intent,  in  giving  such  confession,  <'o<inorit  actionem,  or 
warrant  of  attorney  to  confess  judgment,  to  defeat  or  delay  his 
creditors  wholly  or  in  part,  or  with  intent  thereby  to  give  one  or 
more  of  his  creditors  of  any  such  person  a  preference  over  his  other 
creditors,  or  over  any  one  or  more  of  such  creditors,  every  such 
confession,  cupnovit  actionem,  or  warrant  or  attorney  :o  confess 
judgment,  shall  be  deemed  and  taken  to  be  null  and  void  as  against 
the  creditors  of  the  party  giving  the  same,  and  shall  be  invalid 
and  ineffectual  to  support  any  judgment  or  writ  of  execution. 

3.  Gifts,  transfers,  etc.,  made  by  insolvents  which  defeat 
or  prejudice  creditors  to  be  void.—  (1.)  Subject  to  the  provis- 
ions of  section  4  of  this  Act,  every  gift,  conveyance,  assignment, 
transfer,  delivery  over  or  payment  of  goods,  chattels  or  effects,  or 
of  bills,  bonds,  notes  or  securities,  or  of  shares,  dividends,  prem- 
iums or  bonus  in  any  bank,  company  off  corporation,  or  of  any  other 
property,  real  or  personal,  made  by  a  person  at  a  time  when  he  is  in 
insolvent  circumstances,  or  is  unable  to  pay  his  debts  in  full,  or 
knows  that  he  is  on  the  eve  of  insolvency,  shall, — 

(a)  If  made  with  intent  to  defeat,  hinder,  delay  or  prejudice  his 
creditors  or  any  one  or  more  of  them,  be,  as  against  the  creditor  or 
creditors  injured,  delayed  or  prejudiced,  utterly  void;  and 

(b)  Transfers  with  intent  to  prefer  creditors.—  If  made  to 
or  for  a  creditor  with  intent  to  give  such  creditor  preference  over  his 
other  creditors  or  over  any  one  or  more  of  them,  be,  as  against  the 
creditor  or  creditors  injured,  delayed,  prejudiced  or  postponed,  ut- 
terly void. 

(2)  Transfers  having  effect  of  preference  void  if  attacked 
within  sixty  days.— Subject  to  the  pi  o  visions  of  section  4  afore- 
said, every  such  gift,  conveyance,  assignment  or  transfer,  delivery 
over  or  payment  as  aforesaid,  made  to  or  for  a  creditor  by  a  person 
at  any  time  when  he  Job  in  insolvent  circumstances,  or  is  unable  to 
pay  his  debts  in  full,  or  knows  that  he  is  on  the  eve  of  insolvency, 
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and  which  has  the  effect  of  giving  such  creditor  a  preference  over  the 
other  creditors  of  the  debtor  or  over  on<e  or  more  of  them,  shall, — 

(a)  In  and  with  respect  (to  any  action  or  proceeding  which, 
within  .sixty  'days  thereafter,  is  brought,  had  or  taken  to  impeach  or 
set  aside  such  transaction,  be  utterly  void  as  against  the  creditor  or 
creditors  injured,  delayed,  prejudiced  or  postponed;  and 

(b)  Or  if  assignment  made  within  sixty  days.  — If  the  debt- 
or, within  sixty  days  after  the  transaction,  makes  an  assignment  for 
the  benefit  of  his  creditors,  be  utterly  void  as  against  the  assignee  or 
any  creditor  authorised  to  take  proceedings  to  avoid  the  same. 

(3)  "What  transactions  to  be  deemed  preferential. — Intent 
or  motive  immaterial. — Pressure  or  want  of  knowledge  on 
part  of  creditor  not  to  save  the  transaction. —  A  transaction 
shall  be  deemed  to  be  one  which  has  the  effect  of  giving  a  creditor 
a  preference  over  the  other  creditors  within  the  meaning  of  sub-sec- 
tion (2)  of  this  section,  if  by  such,  transaction  a  creditor  is  given  or 
realises,  or  is  placed  in  a  position  to  realise,  payment,  satisfaction  or 
Security  for  the  debtor's  indebtedness  to  him,  or  a  portion  thereof, 
greater  proportionately  than  could  be  realised  by  or  for  the  unse- 
cured creditors  generally  of  such  debtor,  or  upon  the  unsecured  por- 
tion of  his  liabilities,  out  of  the  assets  of  the  debtor  left  available 
and  subject  to  judgment,  execution,  attachment  or  other  process,  and 
such  effect  shall  not  be  •deemed  dependent  upon  the  intent  or  motive 
of  the  debtor,  or  upon  the  transaction  being  entered  into  voluntarily 
or  under  pressure;  and  no  pressure,  by  a  creditor  or  want  of  notice 
to  the  creditor  alleged  to  have  been  so  preferred  of  the  debtor's  cir- 
cumstances, inability  or  knowledge  as  aforesaid,  or  of  the  effect  of 
the  transaction,  shall  avail  to  protect  the  transaction,  except  as  pro- 
vided by  section  4  hereof. 

(4)  Creditor  for  certain  purposes  to  include  surety  and  in- 
dorsee— When  the  word  "creditor"  or  "creditors"  occurs  in  sub- 
sections (1),  (2)  and  (3)  of  this  section,  sucn  word  shall  be  deemed 
to  include  any  surety  and  the  indorser  of  any  promissory  note  or 
bill  of  exchange  who  would,  upon  payment  by  him  of  the  debt, 
promissory  note  or  bill  of  exchange,  in  respect  of  which  such  surety- 
ship was  entered  into  or  such  indorsement  was  given,  become  a 
creditor  of  the  person  giving  the  preference  within  the  meaning  of 
said  sub-sections,  and  such  word  shall  include  a  cestui  que  trust  or 
other  person  to  whom  the  liability  is  equitable  only. 

4.  Assignments  for  benefit  of  creditors  and  "bona  fide1' 
sales,  etc.,  protected. — Proviso.— (1)  Nothing  in  the  preceding 
section  shall  apply  to  any  assignment  made  by  a  debtor  for  the  bene- 
fit of  his  creditors  generally  under  the  provisions  of  the  "Creditors' 
Trust  Deeds  Act,  1901,"  for  the  purpose  of  paying,  ratably  and  pro- 
portionately and  without  preference  and  priority,  all  the  creditors 
of  the  debtor  their  just  debts;  nor  to  any  bona  pde  sale  or  payment 
made  in  the  ordinary  course  of  trade  or  calling  to  innocent  pur- 
chasers or  parties;  nor  to>  any  payment  of  money  to  a  creditor,  nor 
to  any  bone  ftfle  conveyance,  assignment,  transfer  or  delivery  over 
of  any  goods,  securities  or  property  of  any  kind  as  above  mentioned, 
which  is  made  in  consideration  of  any  present  actual  bona  pdr  pay- 
ment in  money,  or  by  way  of  security  for  any  present  actual  bona 
fide  advance  of  money,  or  which  is  made  in  consideration  of  any 
present  actual  bona  fide  sale  or  delivery  of  goods  or  other  property; 
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provided  that  the  money  paid,  or  the  goods  or  other  property  sold  or 
delivered,  bear  a  fair  and  reasonable  relative  value  to  the  considera- 
tion therefor. 

(2)  Transfer  to  creditor  of  consideration  for  sale  invalid.— 

In  case  of  a  valid  sale  of  goods,  securities  or  property,  and  payment 
or  transfer  of  'the  consideration  or  part  thereof  by  the  purchaser  to 
a  creditor  of  the  vendor,  under  circumstances  which  would  render 
void  such  payment  or  transfer  by  the  debtor  personally  and  directly, 
the  payment  or  transfer,  even  though  valid  as  respects  the  purchaser, 
shall  be  void  as  respects  the  creditor  to  whom  the  same  is  made. 

(3)  Security  given  up  upon  void  payment  to  be  returned.— 

In  case  a  payment  has  .been  made  which  is  void  under  this  Act,  and 
any  valuable  security  was  given  up  in  consideration  of  the  payment, 
the  creditor  shall  be  entitled  to  have  the  security  re  tored  or  its 
value  made  good  to  him  before  or  as  a  condition  of  the  return  of 
the  payment. 

(4)  Payment  of  wages  protected. — Exchange  of  securities 
protected. — Certain  assignments  to  be  valid. —  Nothing  herein 
contained  shall  affect  a  claim  for  wages  or  salary  under  the  pro- 
visions of  the  "Creditors'  Trust  Deeds  Act,  1901,"  and  amending  Acts, 
cr  shall  prevent  a  debtor  providing  for  payment  of  preferred  wages 
or  salary  due  by  him  in  accordance  with  the  provisions  of  the  said 
Act,  or  payments  or  securities  given  for  the  said  preferred  wages  or 
salary,  or  any  payment  of  money  to  a  creditor  where  such  creditor, 
by  reasom  or  on  account  of  such  payment,  has  lost  or  been  deprived 
of  or  has  in  good  faith  given  up  any  valid  security  which  he  held  for 
the  payment  of  the  debt  so  paid,  unless  the  value  of  the  security  is 
restored  to  the  creditor,  nor  the  substitution  in  good  faith  of  one- 
security  for  another  security  for  tube  same  debt,  so  far  as  the  debtor's 
estate  is  net  thereby  lessened  in  value  to  the  other  creditors.  Nor 
shall  anything  herein  contained  'invalidate  a.  security  given  to  a 
creditor  for  a  pre-existing  debt  where,  by  reason  or  on  account  of 
the  giving  of  the  security,  an  advance  in  money  is  made  to  the 
debtor  by  the  creditor  in  the  bona  fide  belief  that  the  advance  will 
enable  the  debtor  to  continue  his  trade  or  business  and  to  pay  his 
debts  in  full. 

5.  Following  proceeds  of  property  fraudulently  transfer- 
red.—In  the  case  of  a  gift,  conveyance,  assignment  or  transfer  of 
any  property,  real  or  personal,  which  in  ilaw  is  invalid  against  credit- 
ors, if  the  person  to  whom  the  gift,  conveyance,  assignment  or  trans- 
fer was  made  shaU  have  sold  or  disposed  of,  realised  or  collected  the 
property  or  any  part  thereof,  the  money  or  other  proceeds  or  the 
amount  or  value  thereof,  may  be  seized  or  recovered  in  any  actio»n  by 
a  person  who  would  be  entitled  to  seize  and  recover  the  property  if 
it  had  remained  in  the  possession  or  control  of  the  debtor  or  of  the 
person  to  whom  the  gift,  conveyance,  transfer,  delivery  or  payment 
was  made. 

6.  Repeals  R.  S.  1897,  c.  87.—  Chapter     87     of    the     Revised 

Statutes,  1897,  being  the  "Fraudulent  Preference  of  Creditors  Act," 
is  hereby  repealed. 
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I.  EDWARD  VII.,  CHAP.  15. 

AN  ACT  RESPECTING  ASSIGNMENTS  FOR  THE  BENEFIT  OF 

CREDITORS. 

{May  nth-,  igoi.'l 

His  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  British  Columbia,  enacts  as 
follows:  — 

1.  Short  title.— This  Act  may  be  cited  as  the  "Creditors'  Trust 
Deeds  Act,  1901." 

2.  Interpretation.— In  this  Act,  unless  the  context  otherwise 
requires :  — 

(a)  "Assignment  nnder  this  Act."— The  express''on  "assign- 
ment under  this  Act,"  means  any  assignment  of  property  made  by  a 
debtor  for  the  benefit  of  his  creditors  generally,  and  not  made  under 
the  authority  of  any  Act  of  the  Parliament  of  Canada  respecting 
bankruptcy  or  insolvency. 

3.  Assignment  for  the  benefit  of  creditors  to  be  deemed 
valid  if  its  construction  and  effect  accord  with  its  purpose. — 

Every  instrument  executed  after  the  26th  day  of  April,  1890,  where- 
by any  property  shall  be  expressed  to  be  conveyed,  assigned,  -or 
otherwise  transferred  by  any  person  to  an  assignee  for  the  pur- 
pose of  paying  and  satisfying,  ratably  or  proportionately,  and  with- 
out preference  or  priority,  all  the  creditors  of  such  person  the'r 
just  debts,  shall  be  deemed  to  be  and  be  a  good,  valid  and  sub- 
sisting conveyance,  if  its  construction  and  effect  shall  accord  with 
its  expressed  purpose,  and  shall  not  be  set  aside  or  defeated  on  any 
account  whatsoever  except  actual  fraud,  notwithstanding  any  statute 
or  law  to  the  contrary. 

4.  Description  of  property.—  Every  assignment  under  this  Act 
shall  be  valid  and  sufficient  if  it  describes  the  property  intended  to 
be  affected  thereby  in  the  words  following,  that  is  to  say:  "All  my 
personal  property,  real  esltate,  credits  and  effects,  which  may  be 
se'zed  and  sold  under  execution,"  or  if  it  is  in  words  to  the  like 
effect;  and  an  assignment  so  expressed  shall  vest  in  the  assignee 
all  the  real  and  personal  estate,  rights,  property,  credits  and  effects, 
whether  vested  or  contingent,  belonging  at  the  time  of  the  assign- 
ment to  the  debtor,  except  such  as  are  by  law  exempt  from  seizure 
of  sale  under  execution  or  certificate  of  judgment,  subject,  however, 
as  regards  lands,  to  the  provisions  of  the  "Land  Registry  Act,"  and 
the  "Terpens  Registry  Act,  1899." 

5.  Dating  assignment.— No  (assignment  under  this  Act  shall 
be  dated  after  the  execution  thereof  by  the  assignor. 

6.  Amendment  of  assignment  by  Judge.—  No  advantage  shall 
be  taken  or  gained  by  any  creditor  of  or  by  any  mistake,  defect  or 
imperfection  in  any  assignment  under  this  Act,  if  the  same  can  be 
amended  or  corrected,  and  if  there  be  any  mistake,  defect  *or  imper- 
fection therein,  the  same  shall  be  amended  by  any  Judge  of  the  Su- 
preme Court  of  British  Columbia  on  application  by  any  creditor  of 
the  assignor  or  on  application  hy  the  assignee,  on  such  notice  being 
given  to  other  parties  concerned  as  the  Judge  shall  think  reasonable, 
and  such  amendment,  when  made,  shall  have  relation  back  to  the 
date  of  said  assignment,  but  no  such  amendment  shall  be  made  so  as 
to  prejudice  the  rights  of  any  innocent  purchaser. 
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7.  Notice  of  assignment.— No  assignment  under  this  Act 
shall  be  within  the  operation  of  the  "Bills  of  Sale  Act,"  but  notice 
of  the  assignment  shall  be  published  by  the  assignee  in  one  issue  of 
the  British  Columbia  Gazette  and  in  one  issue  of  one  newspaper 
having  a  general  circulation  in  the  County  in  which  such  assignment 
is  registered.  Such  notice  shall  be  published  in  the  regular  issue 
of  said  British  Columbia  Gazette  and  said  newspaper  issued  first  after 
ten  days  from  the  date  of  the  assignment.  Such  notice  shall  con- 
tain the  date  of  the  assignment,  the  name,  residence,  and  occupation 
of  the  debtor  and  assignee. 

8.  Assignment  to  be  registered.— A  counterpart  of  every 
such  assignment  shall  also,  within  twenty-one  days  from  the  date 
thereof,  be  registered,  together  with  an  affidavit  of  a  witness  thereto 
of  the  due  execution  of  such  assignment,  in  the  office  of  any  County 
Court  Registrar  in  which  a  bill  of  sale  of  the  personal  property  or 
any  part  thereof  so  assigned  should  be  (registered,  and  such  Registrar 
shall  file  all  such  instruments  presented  to  him  for  that  purpose, 
and  shall  endorse  thereon  the  time  of  receiving  the  same  in  his  of- 
fice, and  the  same  shall  be  kept  there  for  inspection  by  all  persons 
interested  there'n.  The  said  Registrar  shall  number  and  enter  such 
assignments  and  shall  collect  the  same  fees  as  if  such  assignments 
had  been  registered  under  the  "Bills  of  Sale  Act." 

9.  Penalty  against  assignor  for  neglecting  publication  or 
registration. —  If  the  said  notice  is  not  published  in  the  regular 
number  of  the  British  Columbia  Gazette  and  in  such  newspaper  as 
aforesaid,  which  snail  (respectively  be  issued  first  after  twenty-one 
days  from  the  date  of  the  assignment,  or  if  the  assignment  is  not 
registered,  as  aforesaid,  within  twenty-one  days  from  the  execution 
thereof,  the  assignor  shall  be  liable  to  a  penalty  of  ten  dollars  for 
each  and  every  day  which  shall  pass  after  the  issue  of  the  number  of 
the  Gazette  or  newspaper  in  which  the  notice  should  have  appeared 
until  the  same  shall  have  been  published,  and  a  like  penalty  for 
each  and  every  day  which  shall  pass  after  (the  expiration  of  twenty- 
one  days  from  the  date  of  the  assignment  until  the  same  shall  have 
been  registered. 

10.  Penalty  against  assignee  for  neglecting  publication 
or  registration.— The  assignee  shall  be  subject  to  the  like  penalty 
as  in  section  9  (hereinbefore  provided,  for  each  and  every  day  which 
shall  pass  after  tifre  expiration  of  twenty-one  days  from  the  delivery 
of  the  assignment  to  him,  or  of  twenty-one  days  after  his  assent 
thereto  until  the  assignment  is  published  and  registe^erd  as  afore- 
said.    (As  amended  by  2  Edw.  VII.,  c.  18,  s.  2). 

11.  Recovery  of  above-mentioned  penalties. — Such  penalties 
may  be  recovered  summarily  before  a  Judge  of  the  Supreme  Court 
or  of  the  County  Court  of  the  County  in  which  the  assignment  ought 
to  be  published  or  registered.  One-half  of  the  penalty  shall  go  to 
the  party  suing,  and  the  other  half  for  the  benefit  of  the  estate  of 
the  assignor. 

12.  Compelling  publication  and  registration.— In  case  the 
assignment  be  not  registered  and  notice  thereof  published,  an  appli- 
cation may  be  made,  by  any  one  interested  in  the  assignment,  to  a 
Judge  of  the  Supreme  or  County  Count  to  compel  the  publication 
and  registration  thereof,  and  the  Judge  shall  make  his  order  in  that 
behalf,  with  or  without  costs,  or  upon  the  payment  of  costs  by  such 
person  as  he  may,  in  his  discretion,  direct  to  pay  the  same. 
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13.  Assignment  not  invalidated  by  omission  to  publish.— 

The  omission  to  publish  or  register  as  aforesaid,  or  any  irregularity 
in  the  publication  or  registration  shall  not  invalidate  the  assign- 
ment. 

14.  Effect  npon  land  of  registration  of  assignment. — 
(1)  Every  isnch.  assignment,  when  registered  in  any  Land  Registry 
Office,  or  under  the  provisions  of  the  "Torrens  Registry  Act,  1899," 
shall  take  precedence  of  all  certificates  of  judgments  and  executions 
and  attachments  against  land  not  completely  executed  by  payment, 
subject  to  a  lien  for  the  costs  of  such  judgment  creditors:  Provided, 
however,  that  this  section  shall  not  interfere  wih  any  priorities 
given  by  section  9  of  Chapter  11  of  the  "Revised  Statutes,  1897,"  but 
such  priorities  shall  apply  only  to  judgments  registered  prior  to  the 
coming  into  force  of  this  Act. 

(2)  Assignment  to  take  precedence  of  judgments,  execu- 
tions and  attachments  against  goods.— Every  such  assignment 
shall  take  precedence  of  all  judgments,  of  all  execut'ons  against 
goods  and  of  all  attachments  of  debts:  not  completely  executed  by 
ipayment,  subject  it©  a  lien,  in  favour  of  such  execution  creditors  for 
ttlheir  costs.     (As  amended  by  2  Edw.  VII.,  c.  18,  s.  3.) 

15.  Assignee  to  call  meeting  of  creditors. —  It  shall  be  the 
duty  of  the  assignee  immediately  to  inform  himself,  by  reference  to 
the  'debtor  and  his  records  of  accounts,  of  the  names  and  residences 
of  the  debtor's  creditors,  and  within  five  days  from  the  date  of  as- 
signment 'to  convene  a  meeting  of  the  creditors  far  the  giving  of 
■directions  with  reference  to  the  disposal  of  the  estate,  by  mailing 
prepaid  and  reg*stered,  to  every  creditor  known  to  him,  a  circular 
calling  a  meeting  of  creditors  (to  be  held  at  some  convenient  place  to 
be  named  in  the  notices*,  not  later  than  fourteen  days  after  the  mail- 
ing of  suck  notice,  and  toy  advertisement  in  the  British  Columbia 
Gazette,  and  all  other  meetings  sihall  be  called  and  held  in  like  man- 
ner, except  that  no  advertisement  shall  be  required. 

16.  Voting  at  creditors'  meetings.— At  any  meeting  of  credit- 
ors a  creditor  may  vote  in  person.,  or  by  proxy,  aut'  orised  in  writ- 
ing, but  no  creditor  whose  vote  is  disputed  shall  be  entitled  to  vote 
until  he  kas  filed  with  the  assignee  an  affidavit  or  declaration  in 
proof  of  his  claim,  stating  (the  amount  and  nature  thereof. 

17.  Proof  of  claim.— (1)  Every  person  claiming  to  be  entitled 
to  rank  on  the  estate  assigned  shall  furnish  to  the  assignee  particu- 
lars of  his  claim,  proved  by  affidavit  or  declaration,  and  such  vouch- 
ers as  the  nature  of  'the  case  admits  of.  A  creditor  proving  his  claim 
shall  deduct  therefrom  all  trade  discounts,  but  he  shall  not  be  com- 
pelled to  deduct  any  discount  not  exceeding  five  per  centum  on  the 
net  amount  of  Ms  claim,  which  ke  may  have  agreed  to  allow  for  pay- 
ment in  cash. 

(2)  With  regard  to  claims  not  bearing  interest,  creditors  shall 
be  entitled  to  add  to  such  claims  interest  from  the  time  the  same 
were  payable  to  the  date  of  the  assignment,  at  the  legal  rate. 

18.  Creditor  may  prove  claim  not  due. — A  person  whose 
claim  has  not  accrued  due,  sihall,  nevertheless  be  entitled  to  prove 
under  the  assignment  and  vote  at  the  meeting  of  creditors,  but  in 
ascertaining  the  amount  of  any  such  claim  a  deduction  for  interest 
snail  be  made  for  the  time  which  has  to  run  until  the  claim  becomes 
due.  , 

19.  Set-off  against  claims.— The  law  of  set-off  shall  apply  to 
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all  claims  made  against  the  estate,  aaid  also  to  all  suits  instituted  by 
the  assignee  for  the  recovery  of  debts  due  to  the  assignor,  in  the 
same  manner,  and  to  the  same  extent  as  if  the  assignor  were  plain- 
tiff or  defendant,  as  the  case  may  be,  except  in  so  far  as  any  claim 
or  set-off  shall  be  affected  by  the  provisions  of  any  Act  respecting 
frauds  or  fraudulent  preferences:  Provided,  however,  that  there 
shall  be  no  set-off  allowed  of  any  claim  against  the  estate  acquired 
after  the  date  of  the  assignment  as  against  a  claim  made  by  the  es- 
tate against  the  person  so  acquiring  any  such  claim  against  the 
estate. 

20.  Personal  and  partnership  debts.— If  any  assignor  exe- 
cuting an  assignment  under  this  Act  for  the  general  benefit  of  his 
creditors,  owes  debts  both  individually  and  as  a  member  of  a  co- 
partnership or  co-partnerships,  the  claim  shall  rank  first  upon  the 
estate  by  which  the  debts  they  represent  were  contracted  and  shall 
only  rank  upon  the  others  after  all  the  creditors  of  those  others  have 
been  paid  in  full. 

21.  Calculation  of  votes. — Except  with  regard  to  the  pro- 
visions of  section  23  of  this  Act,  all  subjects1  discussed  at  meetings 
of  creditors  shall  be  decided  by  the  majority  of  votes,  and  for  such 
purpose  the  votes  of  creditors  shall  be  calculated  as  follows'. — 

There  shall  be  allowed — 

(a)  For  every  claim  of  or  over  twenty-five  dollars,  and  not  ex- 
ceeding one  hundred  dollars),  one  vote;  and 

(b)  For  every  claim  over  one  hundred  dollars,  and  not  exceed- 
ing three1  hundred  dollars,  two  votes;  and 

(c)  For  every  claim  over  three  hundred  dollars,  and  not  exceed- 
ing six  hundred  dollars,  three  votes;  and 

(d)  For  every  claim  over  six  hundred  dollars,  and  not  exceeding 
one  thousand  dollars,  four  votes;  and 

(e)  For  every  additional  one  thousand  dollars,  or  portion  there- 
of, one  vote: 

Provided,  however,  that  in  case  any  question  arises  respecting 
the  claim  of  any  creditor,  or  respecting  the  securities  held  by  any 
creditor,  such  creditor  shall  not  be  allowed  to  vote  on  such  question. 

22.  Casting  vote.— In  case  of  a  tie  the  assignee,  or  if  there  are 
two  assignees,  then  the  assignee  .nominated  for  that  purpose  by  the 
creditors,  shall  have  a  casting  vote. 

23.  Resolution  at  first  meeting  of  creditors  requiring  as- 
signee to  transfer  estate.— At  the  first  meeting  of  creditors,  or  at 
any  subsequent  meeting,  a  majority  in  votes  of  the  creditors  present 
in  person  or  by  proxy  may  pass  a  resolution  requiring  the  assignee  to 
transfer  the  estate  to  some  other  person  named  in  such  resolution  as 
assignee,  them,  and  in  such  case  the  said  original  assignee  shall 
forthwith  deliver  over  to  such  person,  the  property  and  effects  be- 
longing to  the  estate,  and  execute  all  conveyances,  assignments  and 
transfers  necessary  to  vest  the  said  estate  in  said  assignee,  and  there- 
upon such  person  so  mamed  shall  become  and  be  the  'assignee  of  such 
estate  under  the  provisions  of  this  Act. 

24.  Remuneration  of  original  assignee  upon  transfer  of 
estate.— Said  original  assignee  shall,  in  case  of  such  change,  be  en- 
titled to  be  paid  such  remuneration  as  the  creditors  may  at  the  meet- 
ing of  whxh  such  change  is  made  decide,  subject  to  an  appeal  to  the 
District  Registrar  of  the  Supreme  Court  for  the  district  in  which 
the  assignment  is  registered.  I  <  case  the  creditors  do  not  settle 
the  said  remuneration  as  aforesaid,  then  such  District  Registrar  shall 
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have  power  to  do  so  on  application  by  the  original  assignee  on  notice 
to  the  new  assignee. 

25.  Verification  of  resolution  requiring  change  of  as- 
signee.—Registration  of  resolution.—  A  copy  of  said  resolution 
mentioned  in  section  23,  signed  -by  the  Chairman  or  other  presiding 
officer  of  the  meeting  and  verified  by  an  affidavit  of  some  person 
present  at  the  meeting,  setting  forth  (the  names  of  the  creditors 
present  in  person  or  by  proxy  at  said  meeting,  and  the  result  of  the 
vote  on  the  resolution,  may  be  registered  in  any  Land  Registry  Of- 
fice or  Land  Titles  Office,  and  when  so  registered  shall  have  the  effect 
of  vesting  in  such,  new  assignee  all  the  real  estate  situate  in  the  dis- 
trict of  such  office  which  the  debtor  vested  in  the  original  assignee 
by  virtue  of  the  -deed  of  assignment,  and  such  resolution  so  verified 
may  be  registered  im  any  office  provided  for  the  registration  of  bills 
of  sale,  and  when  so  registered  shall  have  the  effect  of  vesting  in 
such  new  assignee  all  the  personal  property  situate  in  the  County  of 
such  office  w.hich  the  debtor  vested  in  the  original  assignee  by  virtue 
of  the  assignment. 

26.  Removal  of  assignee  by  Judge  of  Supreme  Court. — 
Any  Judge  of  the  Supreme  Court  may,  on  the  application  of  any 
creditor  of  the  debtor,  made  by  petition,  supported  by  the  affidavit 
of  the  applicant,  .remove  any  person  who  for  the  time  being  shall  be 
entitled  to  act  under  any  trust  declared  in  or  created  by  any  such 
assignment  as  aforesaid,  from  the  office  of  assignee,  and  appoint  an- 
other person  as  assignee  in  the  place  of  the  person  so  removed,  and 
also,  with  the  consent  of  a  majority  in  number  representing  three- 
fouinths  in  value  of  the  creditors  of  the  .debtor,  expunge  from  any 
such  assignment,  any  condition  or  stipulation  therein  contained,  or 
with  the  like  consent  alter  or  vary  any  trust  in  or  by  the  assign- 
ment declared  or  created,  and  the  costs  of  and  incidental  to  any 
such  appil'ication  shall  be  a  charge  on  and  paid  out  of  the  trust  estate, 
unless  otherwise  ordered  .by  the  Judge. 

27.  Mode  of  transfer  where  assignee  neglects  or  refr3es 
to  transfer. — In  case  any  such  assignee  refuses  or  neglects  to  de- 
liver over  to  such  new  assignee  so  appointed  by  the  creditors,  or  a 
Judge,  any  of  the  property  of  the  estate,  or  refuses  or  neglects  to 
execute  any  -document  required  for  the  purpose  of  vesting  such  pro- 
perty in  sucn  new  assignee,  a  Judge  of  the  Supreme  Court  of  British 
Columbia  may,  on  the  application  of  such  new  assignee,  or  of  any 
crediitor  of  such  estate  for  one  hundred  dollars  or  more,  make  an 
order  calling  upon  such  assignee  to  deliver  over  su-ch  property,  or  to 
execute  such  document  or  documents,  and  to  pay  the  costs  of  such 
application,  and  failure  to  obey  such  order  shall  be  punished  by 
committal. 

28.  Publication  of  resolution  for  transfer.— The  resolution, 
referred  to  in  section  23,  shall  be  published  in  one  issue  of  the 
British  Columb'a  Gazette  as  soon  as  it  conveniently  can  be  after 
being  passed. 

29.  Verified  copy  of  resolution  as  evidence. —  The  produc- 
tion of  a  resolution  of  the  creditors,  verified  as  aforesaid,  shall  in  all 
Courts  of  Justice  be  taken  as  prima  facie  evidence  of  the  vesting  of 
the  debtor's  estate  in  the  assignee. 

30.  Application  to  certain  assignments  executed  before 
17tb  April,  1896,  and  to  all  assignments  executed  after  tbat 
date.—  The  provisions  of  this  section  shah  apply  to  all  assignments 
executed  after  the  17th  day  of  April,  1896,  and  to  any  estate  which 
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on  the  17th  day  of  April,  1896,  remained  undistributed  in  the  hands 
of  any  assignee  under  any  assignment  theretofore  executed;  but  the 
said  provisions  shall  not  be  deemed  to  refer  to  any  estate  which  had 
been  partially  'distributed,  or  affect  or  prejudice  any  act  done,  or  any 
payment  or  'distribution  of  assets  made,  by  any  such  assignee,  prior 
to  the  said  17th  day  of  April,  1896:  — 

(a)  Statement  of  security  in  proof  of  claim.— Every  cred- 
itor in  hi®  proof  of  claim  shall  state  whether  he  holds  any  security 
for  his  claim,  or  any  part  thereof,  and  if  such  security  is  on  the 
estate  of  the  debtor  or  on  the  estate  of  a  third  party  for  whom  such 
debtor  is  only  secondarily  liable,  he  shall  put  a  specified  value  there- 
on; and  the  assignee,  under  the  authority  of  the  creditors,  may  either 
consent  to  the  right  of  the  creditor  to  rank  for  (the  claim  after  de- 
ducting such  valuation,  or  he  may  require  from  the  creditor  an  as- 
signment of  the  security  at  the  -specified  value,  to  be  paid,  together 
with  interest  thereon  at  the  legal  rate  from  the  date  of  filing  the 
claim  of  the  creditor  shall  be  the  amount  for  which  he  shall  rank 
realised  such  security,  and  in  such  case  the  difference  between  the 
value  at  which  the  security  is  retained  and  the  amount  of  the  gross 
claim  of  the  creditor  shall  be  the  amount  for  which  he  shall  rank 
and  vote  in  respect  of  the  estate.  Before  assigning  such  security 
such  creditor  shall  be  entitled  to  receive  security  from  such  assignee 
for  the  value  of  snch  security  so  to  be  assigned.  In  case  of  any  dis- 
pute a  Judge  of  the  Supreme  or  County  Court  may  settle  the  same 
on  a  summary  application; 

(b)  Negotiable  instruments.— If  a  creditor  holds  a  claim 
based  upon  negotiable  instruments  upon  which  the  debitor  is  only 
indirectly  or  secondarily  liable,  and  which  is  not  mature  or  exigible, 
such  creditor  shall  be  considered  to  hold  security  within  the  mean- 
ing of  this:  section,  and  shall  put  a  value  on  the  liability  of  the  party 
primarily  liable  thereon  as  being  his  security  for  the  payment  there- 
of, hut  after  the  maturity  of  such  liability  and  its  non-payment  he 
shall  be  entitled  to  amend  and  re-value  his  claim; 

(c)  Judge  may  order  claim  to  be  proved  -within  certain 
time.— In  case  a  person  claiming  to  be  entitled  to  rank  on  the  estate 
assigned  does  not,  within  a  reasonable  time  after  receiving  notice 
of  the  assignment  and  of  the  name  and  address  of  the  assignee,  fur- 
nish to  the  assignee  satisfactory  proofs  of  his  claim  as  provided  by 
this  Act,  a  Judge  of  the  Supreme  or  County  Court  may,  upon  the 
summary  application  by  the  assignee,  or  by  any  other  person  in- 
terested in  the  debtor's  estate  (of  which  application  at  least  three 
days'  notice  -shall  be  given  to  the  person  alleged  to  have  made  de- 
fault in  proving  a  claim  as  aforesaid),  order  that  unless  the  claim  be 
proved  to  the  satisfaction  of  the  Judge  within  a  time  to  be  limited 
by  the  order,  the  iperson  so  making  default  shall  no  longer  be  deemed 
a  creditor  of  the  estate  assigned,  and  shall  be  wholly  barred 
of  any  right  to  share  in  the  proceeds  thereof;  and  if  the  claim  is  not 
so  proved  within  the  time  so  limited,  or  within  such  further  time  as 
a  Judge  may  by  subsequent  order  allow,  the  same  shall  be  wholly 
barred,  and  the  assignee  shall  be  at  liberty  to  distribute  the  proceeds 
of  the  estate  as  if  no  such  claim  existed,  but  without  prejudice  to 
the  liability  of  the  debtor  therefor; 

(d)  Saving  effect  of  "Trustees  and  Executors  Act."— The 
preceding  sub-section  is  not  intended  to  interfere  with  the  protection 
afforded  the  assignee  by  the  "Trustees  and  Executors  Act"; 

(e)  Contest  of  claim  by  assignee. — Procedure. — At  any  time 
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after  the  assignee  receives  from  any  person  claiming  to  be  entitled 
to  rank  on  the  esitate  proof  of  his  claim,  notice  of  contestation  of 
the  claim  may  be  served  by  the  assignee  upon  the  claimant.  Within 
thirty  days  after  the  receipt  of  the  notice,  oir  such  further  time  as  a 
Judge  of  the  Supreme  or  County  Court  may  on  application  allow,  an 
action  shall  be  brought  by  the  claimant  against  the  assignee  to  es- 
tablish the  claim,  and  a  copy  of  the  writ  in  the  action  served  on  the 
assignee;  and  in  default  of  such  action  being  brought  and  writ 
served  within  the  time  aforesaid,  .the  cla'im  to  rank  on  the  estate 
shall  be  forever  barred; 

(f)  Address  for 'service  of  writ. —  The  notice  by  the  assignee 
shall  contain  the  name  and  place  of  business  of  one. of  the  solicitors 
of  the  Supreme  Court,  upon  whom  service  of  the  writ  may  be  made; 
and  service  upon  such  solicitor  shall  be  deemed  sufficient  service  of 
the  writ; 

(g)  Claims  for  interest.— Except  as  provided  in  sub-section 
(a)  hereof,  no  creditor  shall  be  entitled  to  rank  upon  the  estate  for 
or  in  respect  of  any  claim  for  interest  for  any  period  subsequent  to 
the  date  of  the  assignment,  until  after  all  clams  for  principal  money, 
and  all  claims  for  interest  on  stuich  principal  money  (where  interest 
is  by  law  .payable  thereon)  calculated  down  to  the  date  of  the  as- 
signment, have  been  fully  paid  and  satisfied. 

31.  Assignee  to  call  meeting  upon  request. —  In  case  of  a 
request  in  writing  signed  by  a  majority  of  the  creditors  having 
claims,  duly  proved  or  admitted,  of  fifty  dollars  and  upwards,  com- 
puted according  to  the  provisions  of  section  21  of  this  Act,  it  shall 
be  the  duty  of  the  assignee,within  two  days  after  receiving  such  re- 
quest, to  call  a  imeeting  of  the  creditors,  for  a  day  not  later  than 
fourteen  days  after  such  request  is  received. 

32.  Remuneration  of  assignee.— (1)  The  permanent  assignee 
shall  be  entitled  to  such  remuneration  as  may  fee  voted  to  him  by 
the  creditors,  subject  to  an  appeal  to  a  District  Reg'strar  of  the  Su- 
preme Court.  In  case  no  remuneration  is  voted  by  the  creditors,  at 
the  first  meeting  of  creditors,  or  at  the  meeting  act  which  such  per- 
manent assignee  is  appointed,  such  remuneration  shall  be  settled  by 
a  District  Registrar  on  notice  to  the  Inspectors.  There  shall  be  an 
appeal  from  the  decision  of  the  District  Registrar  either  by  the  as- 
signee or  the  Inspectors,  or  any  creditor  ion  behalf  of  the  creditors, 
to  a  Judge  of  the  Supreme  Court.  Notice  of  such  appeal  must  be 
given  within  four  days  after  the  decision  of  the  District  Registrar. 

(2)  Such  remuneration  shall  be  in  the  nature  of  a  commission 
or  percentage,  of  which  one  part  shall  be  payable  on  the  amount 
realised  and  the  other  part  on  the  amount  distributed  in  dividends. 

(3)  The  resolution  shall  expirees  what  expenses  .the  remuneration 
is  to  cover,  and  mo  Mobility  .shall  attach  to  the  debtor's  estate,  or  to 
the  creditors  in  respect  of  any  expenses  which  the  remuneration  is 
expressed  to  cover. 

(4)  An  assignee  shall  not,  under  any  circumstances  whatever, 
make  any  arrangement  for,  or  accept  from  the  assignor  or  any 
solicitor,  auctioneer,  or  any  other  person  that  mr?iy  be  employed 
about  an  assignment,  any  gift,  remuneration,  or  pecuniary  or  ether 
consideration  or  benefit  whatever  beyond  the  remuneration  paid  by 
the  creditors  and  nayable  out  of  the  estate,  nor  shaH  he  make  any 
arrangement  for  giving  uo,  or  give  up,  any  part  of  his  remuneration, 
either  as  assisniee.  manager,  or  trustee,  to  the  assignor  or  any  solicit- 
or or  other  person  that  may  be  employed  about  an  asstgnmeTit. 

33.  Inspectors.— At  the  first  or  any  subsequent  meet'ng  the 
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creditors  may  appoint  one  or  more  of  their  number,  but  not  exceed- 
ing three,  as  Inspectors,  who  shall  superintend  tne  proceedings  of 
the  assignee  and  the  management  and  winding  up  of  the  estate,  and 
they  may  also  revoke  the  appointment  of  any  or  all  of  the  Inspectors, 
and  upon  such  revocation  or  in  case  of  the  death,  resignation  or  ab- 
sence from  the  Province  of  an  Inspector,  may  appoint  another  in  his 
stead,  and  anything  to  b'e  done  by  the  Inspectors  may  be  done  by 
the  majority,  or  by  the  sole  Inspector  if  there  is  only  one.  The 
Inspectors  shaill  not  be  entitled  to  any  remuneration. 

34.  Application  of  "Trustees  and  Executors'  Act." — The 
provision®  of  the  "Trustees  and  Executors'  Act"  relating  to:  — 

(a)  The  payment  of  debts  and  claims,  the  accepting  of  any  com- 
position, or  of  any  security,  real  or  personal,  far  any  debts;  the  al- 
lowing of  time  for  payment  of  debts,  and  the  submission  to  arbitra- 
tion of  any  matters  affecting  a  trust  or  trust  estate; 

(b)  The  distribution  of  assets  after  due  notice  given,  and  without 
liability  to  creditors  having  claims  of  which  no  notice  has  been  re- 
ceived; and 

(c)  The  right  to  apply  to  a  Judge  of  the  Supreme:  Court  for 
opinion  and  advice  in  the  management  of  the  trust  estate  shall  apply 
to  and  shall  be  construed  so  as  to  include  an  assignee  acting  under 
assignments  under  this  Act;  Provided,  however,  that  such  assignee 
must  obtain  the  approval  of  the  creditors  before  acting. 

35.  Registration  of  order  by  Judge  appointing  new  as- 
signee.—In  the  case  of  the  appointment  by  a  Judge  of  a  new  as- 
signee a  copy  of  the  order  may  be  registered  as  provided  in  section 
25  and  with  the  same  effect. 

36.  Wages.— Whenever  an  assignment  is  made  of  any  real  or 
personal  property  for  the  general  benefit  of  creditors,  the  assignee 
shajll  pay  in  priority  to  all  claims  of  the  ordinary  or  general  credit- 
ors of  the  person  making  the  same,  the  wages  or  salary  of  all  per- 
sons in  the  employment  of  such  person*  at  the  time  of  making  such 
assignment,  or  within  one  month  before  the  making  thereof,  not 
exceeding  three  months'  wages  or  sotetry,  and  such  persons  shall  be 
entitled  to  rank  as  ordinary  general  creditors  for  the  residue,  if  any, 
of  their  claims. 

37.  Application  of  preceding  section.— The  preceding  sec- 
tion shall  apply  to  wages  or  salary,  whether  the  employment  in  re- 
spect of  which  the  same  shall  be  payable  be  by  the  day,  by  the  week, 
by  the  job  or  piece,  or  otherwise. 

38.  Compromising  debts.— Tfoa  Assignee  -may  with  the  ap- 
proval of  the  creditors,  compromise  all  debts  and  liabilities  capable 
of  resulting  in  debts,  and  all  clams,  whether  present  or  future,  cer- 
tain or  contingent,  ascertained  or  sounding  only  in  damages  sub- 
sisting or  supposed  to  subsist  both  to  and  by  the  debtor  upon  the 
receipt  of  payment  of  such  sums,  payable  at  such  times  and  general- 
ly upon  such  terms  as  are  agreed  upon. 

39.  Deposit  of  moneys  received  by  assignee.—  All  moneys 
received  by  the  assignee  on  account  of  the  estate  shall  forthwith  be 
paid  bv  him  into  a  chartered  bank,  to  be  named  by  the  creditors^  to 
the  credit,  of  a  snecial  account  for  the  estate,  and  at  every  meeting 
of  the  creditors  the  bank  book  shall  be  Produced  by  the  assignee  and 
shall  always  be  open  to  inspection  by  the  inspectors  or  any  creditor 
The  sss'gfTD&e  shall  net  in  any  case  nay  any  money  received  by  him 
on  account  of  the  estate  into  his  private  account  at  any  bank. 

40.  Payments   by    debtor  made    30    days   before    execution 
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of  assignment  void.— Every  payment  made  within  ten  days  next 
before  the  execution  of  an  assignment  under  this  Act  by  the  debtor 
on  account  of  a  .pre-existing  debt  shall  be  void,  and  the  amount  so 
paid  may  be  recovered  back  from  the  person  to  whom  it  was  paid 
•by  the  assignee  by  isuit  in  any  Court  of  competent  jurisdiction,  but 
if  any  valuable  security  was  given  up  in  consideration  of  such  pay- 
ment -such  security  or  the  value  thereof  must  be  restored  or  credited 
to  the  creditor:  Provided,  however,  that  no  payment  for  wages  (not 
exceeding  (three  months),  or  for  rent,  taxes,  or  water  rates,  which 
are  a  lien  on  the  property  of  the  debtor,  shall  be  affected  by  this 
section. 

41.  Solicitor  to  estate.— At  any  meeting  of  creditors  a  resolu- 
tion may  be  passed,  -directing  the  assignee  to  employ  a  person  or 
firm,  named  in  the  resolution  as  solicitor  or  solicitors  to  the  estate, 
and  thereafter  no  other  solicitor  shall  be  employed  by  the  assignee. 
Such  appointment  of  solicitor  may  be  changed  at  any  meeting  of  the 
creditors  .by  resolution.  No  such  solicitor,  after  his  appointment, 
shall  act  in  any  way  for  the  debtor  as  long  as  he  continues  to  act  as 
solicitor  for  the  estate. 

42.  Qualifications  of  assignee  and  his  deputies. —  No  per- 
son oither  than  a  permanent  and  bona  fide  resident  ot  this  Province 
shall  have  power  to  act  as  an  assignee  under  this  Act,  nor  shall  an 
assignee  under  this  Act  have  power  to  appoint  as  deputy  or  delegate 
his  duties  as  assignee  to  any  person  who  'is  not  a  permanent  and 
bona  fide  resident  of  this  Province,  and  no  charge  shall  be  made  or  re- 
coverable against  /the  assignor  or  his  estate  for  any  services  or  ex- 
penses of  any  such  assignee,  deputy  or  delegate  of  any  assignee,  who 
is  not  a  permanent  and  bona  fide  resident  of  this  Province. 

43.  Vesting  effect  of  assignment.— Every  assignment  here- 
after executed  for  the  general  benefit  of  creditors,  whether  the  as- 
signment is  or  is  not  expressed  to  be  made  under  or  in  pursuance  of 
this  Act,  and  whether  the  debtor  has  or  has  not  included  all  his  real 
and  personal  estate,  shall  vest  the  estate,  whether  real  or  personal 
or  partly  real  and  partly  personal,  thereby  assigned  in  the  assignee 
therein  named  for  the  general  benefit  of  creditors,  and  such  assign- 
ment and  the  property  .thereby  assigned  shall  be  subject  to  all  the 
provisions  of  this  Act  and  the  provisions  of  this  Act  shall  apply  to 
the  assignee  named  in  such  assignment 

44.  Assignee's  accounts.— Upon  the  expiration  of  one  month 
from  the  -date  of  assignment,  and  afterwards  from  time  to  time  at 
intervals  of  not  more  than  three  months,  the  assignee  shall  prepare, 
and  keep  constantly  accessible  to  the  creditors,  accounts  and  state- 
ments of  his  doings  as  suioh  assignee,  and  of  the  position  of  such 
estate. 

45.  Dividends. —  From  time  to  time,  whenever  there  is  suffi- 
cient money  on  ihand  for  that  purpose,  the  assignee  shall  declare  and 
pay  a  dividend  of  ten  per  cent,  or  more  on  the  claims  of  creditors. 
Before  any  dividend  is  paid,  a  dividend  sheet  shall  be  prepared, 
showing  all  claims  allowed  and  all  claims  (if  any)  objected  to,  and 
showing  an  abstract  of  receipts  and  disbursements,  and  such  divi- 
dend sheet  shall  be  certified  to  by  the  assignee  and  the  Inspectors 
(if  any). 

46.  Interest.— All  sums  received  by  the  assignee  for  interest  on 
moneys  belonging  to  the  estate  shall  belong  to  the  estate. 

47.  Debtor  to  give  information  to  assignee. —  (1)  The  debt- 
or shall  give  such  information  to  the  assignee  or  Inspectors  respect- 
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ang  his  estate  and  affairs,  attend  at  such  times  on  the  assignee  or 
Inspectors  and  ait  such  meetings  of  bis  creditors,  execute  at  the  ex- 
pense of  the  estate  such  powers  of  attorney,  conveyances,  deeds  and 
instruments,  and  generally  do  all  such  acts  and  things  in  relation  to 
his  property  and  to  the  distribution  of  the  proceeds  thereof  amongst 
his  creditors  as  are  reasonably  required  by  the  assignee  ot  Inspect- 
ors; and  he  shall  aid,  to  the  utmost  of  his  power,  in  the  realisation 
of  his  property  and  the  distribution  of  the  proceeds  thereof  among 
his  creditors. 

(2)  Compensation  to  debtor  for  his  services.— The  assignee 
may  from  time  to  time,  with  the  consent  of  the  creditors,  make  such 
all  allowance  as  he  thinks  just  to  the  debtor  out  of  the  estate  or  com- 
pensation for  his  services  in  connection  with,  the  winding  up  of  his 
estate. 

48.  Examination  of  debtor. —  The  creditors  or  the  Inspectors 
may  direct  the  debtor  to  be  examined  upon  oath  before  the  assignee, 
or  before  such  Judge  of  the  Supreme  or  County  Count  as  they  may 
name,  touching  his  estate  and  effects,  assets  and  liabilities,  the  con- 
duct and  management  of  his  business,  the  causes  of  his  insolvency, 
and  his  affairs  generally;  and  such  assignee  or  Judge  may  admin- 
ister any  necessary  oath. 

(2)    Time,    place    and    adjournment    of    examination.— Such 

examination  shall  take  place  at  such  time  and  place  as  is  appointed 
by  the  Judge  on  application  by  the  creditors,  or  by  the  Inspectors, 
and  it  may  be  adjourned  from  time  to  time;  but  a  Judge  of  the  Su- 
preme or  County  Court  may,  on  the  application  of  any  person  in- 
terested, and  on  being  satisfied  that  the  affairs  of  the  debtor  have 
been  sufficiently  investigated,  make  an  order  directing  that  the  ex- 
amination be  concluded  by  such  time  as  is  named  in  the  order. 

(3)  Examination  may  be  by  counsel. — Such  examination  may 
be  conducted  by  counsel  or  by  such  persons  as  are  appointed  by  the 
creditors  or  Inspectors,  and  nates  of  the  evidence  given  at  such 
examination,  which  may  be  taken  in  sihoTtihand,  shall  be  deposited 
with  the  assignee  and  shall  be  open  to  inspection,  without  charge, 
by  any  creditor  or  by  the  duly  authorised  'representatives  of  any 
creditor. 

(4)  Committing  debtor  for  refusing  to  appear  or  to 
answer  questions.— In  case  the  debtor  neglects  or -refuses  to  appear 
or  to  be  sworn,  or  to  answer  any  proper  question,  a  Judge  of  the 
Supreme  or  County  Court  may,  on  the  application  of  the  assignee  or 
of  any  person  interested,  order  that  the  debtor  be  committed  as  for 
a  contempt  of  court,  and  may  make  small  ondeir  as  to  ibe  payment  of 
the  costs  of  any  application  under  this  section  as  to  him  seems 
right. 

49.  Examination  of  persons  otber  than  debtor  touching 
estate. — (1)  A  Jndge  of  the  Supreme  or  County  Count  may,  on  the 
application  of  the  assignee,  or  of  a  creditor  having  an  unsecured 
claim  of  one  hundred  dollars  or  upwards,  summon  before  him  any 
person,  including  the  husband  or  wife  of  the  debtor,  known  or  sus- 
pected to  have  in  his  possession  any  of  the  estate  or  effects  of  the 
debtor,  or  any  person  who  is  represented  to  such  Judge  as  capable 
of  giving  information  concerning  the  debtor,  his  dealings  or  proper- 
ty, and  such  Judge  may  require  any  snch  person  to  produce  any 
documents  in  ihis  custody  or  power,  or  under  his  control,  relating 
to  .the  debtor,  his  dealings  or  property. 
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(2)    Apprehension    of    such    persons    refusing    to    attend.— 

If  the  person  so  summoned,  after  having  been  'tendered  the  ordinary 
witness  fees  allowed  in  suits  before  the  Court,  without  reasonable 
excuse  refuses  to  come  before  the  Judge  at  the  time  appointed,  the 
Judge  may,  by  warrant,  cause  .him  to  be  apprehended  and  brought 
before  him.  , 

(3  ) Procedure  upon  such  examination. —  Such  person  may  be 
examined  upon  oath  concerning  the  debtor,  his  'dealings  or  property, 
by  or  before  the  Judge,  or  by  or  before  -such  person  and  in  such 
manner  as  the  Judge  directs,  and  such  Judge  or  person  may  admin- 
ister any  necessary  oath;  and  motes  of  the  evidence  g-ven  at  any 
such  examination,  which  may  be  taken  in  shorthand,  shall  be  de- 
posited with  the  assignee  and  shall  be  open  to  inspection,  without 
charge,  by  any  creditor,  or  the  duly  authorised  representative  of  any 
creditor;  and  the  Judge  may  make  such  order  as  to  the  payment  of 
the  costs  of  any  such  examination  as  to  him  seems  right. 

(4)  Ordering  such  persons  to  deliver  up  property  "belong- 
ing to  estate. — If  on  such  examination  such  person  admits  that  he 
has  in  his  possession  any  property  belonging  to  the  debtor,  and  to 
which  the  assignee  is  legally  entitled,  the  Judge  may  order  h.im  to 
deliver  to  the  assignee  such  property,  or  amy  part  'thereof,  at  such 
time,  in  such  manner,  and  oh'  such  tennis  as  seems  just. 

(5)  Committing  such  persons  for  contempt. — In  case  of  re- 
fusal to  appear,  or  to  be  sworn,  or  to  answer  any  questions  that  may 
lawfully  be  asked  touching  the  debtor,  his  dealings  or  property,  or  to 
produce  any  document  which  me  is  required  to  produce,  or  to  Obey 
any  order  of  the  Judge  made  under  and  by  virtue  of  this  section,  the 
person  so  refusing  may  be  committed  as  for  a  comtempt  of  court. 

50.  Arrest  of  dehtor.— A  Judge  of  the  Supreme  or  County 
Court  may  at  any  time  after  the  execution  of  an  assignment  under 
this  Act,  on  the  application  of  the  assignee  or  any  creditor  having 
a  claim  for  ome  hundred  dollars  or  more  against  the  assignor,  by 
warrant  to  the  Sheriff  of  the  county,  or  other  proper  officer,  cause 
the  debtor  to  be  arrested,  and  any  books,  papers,  moneys,  and  goods 
in  bis  possession  to  be  seized,  and  him  and  them  to  be  safely  kept 
as  prescribed  until  such  time  as  the  Judge  orders,  if  such  facts  and 
circumstances  are  shown  by  affidavit  as  satisfy  the  Judge — 

(a)  Affidavit  leading  to  order  for  arrest.— Tlhait  there  is 
good  and  probable  cause  for  believing  that  the  debtor  is  about  to 
abscond  and  conceal  himself  to  avoid  appearance  at  any  meeting  of 
his  creditors  at  which  he  as  required  to  appear,  or  to  avoid  exam- 
ination in  respect  of  his  affairs,  or  otherwise  to  avoid,  delay,  or  em- 
barrass any  proceedings  against  him  under  this  Act;  or 

(b)  That  there  is  good  and  probable  cause  for  believing  that  he 
is  about  to  remove  his  goods  with  intent  to  prevent  or  delay  pos- 
session beinig  taken  of  them  by  the  assignee,  or  that  he  has  con- 
cealed or  destroyed,  or  is  about  to  conceal  or  destroy,  any  of  his 
goods  or  money,  or  any  books,  documents,  or  writing  which  might 
be  of  uise  to  his  creditors  in  the  course  of  the  proceedings  under  this 
Act;  or 

(c)  That  without  good  cause  shown,  he  has  failed  to  attend  any 
meeting  or  examination  which  he  was  required  to  attend  under  the 
provisions  of  this  Act. 

51.  Recission  of  contracts  in  fraud  of  creditors.— Where 
there  is  any  assignment  under  this  Act  the  assignee,  save  as  herein 
otherwise  provided  or  implied,  shall  have  an  exclusive  right  of  suing 
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for  the  recission  of  agreements,  deeds  and  instruments,  or  other 
transactions  made  or  entered  into  in  fraud  of  creditors,  or  made  or 
entered  into  in  violation  of  this  or  any  other  Act. 

52.  When  and  how  creditors  authorised  to  sue.-  If  at  any- 
time any  creditor  desires  (to  cause  any  proceeding  to  be  taken  which 
in  his  opinion  would  be  for  the  benefit  of  the  estate,  and  tihe  assignee 
refuses  or  neglects  to  take  such  proceedings  after  be>img  duly  re- 
quired so  to  do,  such  creditor  so  desiring  shall  have  the  right  to  ob- 
tain an  oraer  of  the  Joiidge  aforesaid  authorising  him  to  take  such 
proceedings  in  the  name  of  the  assignee,  but  at  hlis  own  expense  and 
risk,  upon  such  terms  and  conditions  as  to  (indemnity  to  the  assignee 
as  the  Judge  may  prescribe,  and  thereupon  any  benefit  derived  from 
such  proceedings  shall  belong  exclusively  ito  the  creditor  instituting 
the  same  for  his  benefit;  but  if  before  such  order  is  granted  the  as- 
signee shall  signify  to  the  Judge  his  readiness  to  institute  such  pro- 
ceedings for  the  benefit  of  the  creditors,  the  order  shall  prescribe  the 
time  within  which  he  shall  do  so,  and  in  ;that  case  the  advantage 
derived  from  such  proceedings,  if  instituted  within  such  time,  shall 
appertain  to  the  estate. 

53.  Disposal  of  estate.— The  creditors  may  at  any  meeting 
pass  any  resolution  or  order  directing  the  assignee  now  to  dispose 
of  the  estate,  or  any  part  thereof,  and  in  default  of  their  so  doing  he 
shall,  -subject  .to  the  'directions,  order  and  instructions  he  may  from 
time  to  time  receive  from  the  Inspectors  (if  any)  with  regard  to  the 
mode,  terms  and  conditions  on  which  he  may  dispose  of  the  whole 
or  any  part  of  the  estate,  sell  and  dispose  of  the  same  in  such  man- 
ner as  seems  to  him  most  advantageous  in  the  interests  of  (the  estate, 
subject  always  to  the  provisions  of  this  Act;  but  the  assignee,  or  any 
Inspector  or  the  Solicitor  of  the  estate,  shall  not  purchase,  directly 
or  indirectly,  any  part  of  the  stock  in  trade,  debts  or  any  assets  of 
any  description  of  the  estate. 

54.  Leases.— (1)  If  the  debtor,  at  the  date  of  the  assignment,  is 
a  tenant  of  property,  the  assignee  shall,  notwithstanding  any  condi- 
tion, covenant  or  agreement  that  such  tenancy  shall  determine  in 
ca^e  of  the  bankruptcy  or  insolvency  of  the  tenant,  have  the  right 
to  hold  and  retain  such  property  for  a  period  not  exceeding  three 
months  from  the  date  of  the  assignment,  or  until  the  expiration  of 
the  tenancy,  whichever  shall  first  happen,  on  the  same  terms  and 
conditions  as  the  debtor  anight  have  held  such  property  had  no  as- 
signment been  made. 

(2)  If  the  debtor,  at  the  date  of  the  assignment,  is  a  tenant  of 
property,  the  tenancy  of  which  is  not  determined  by  his  insolvency, 
the  assignee,  under  the  authority  of  the  creditors,,  may  give  notice 
in  writing  to  the  lessor  of  his  wish  to  determine  the  same  at  the  ex- 
piration of  three  months  from  the  giving  of  such  notice,  and  such 
tenancy  shall  terminate  at  the  expiration  of  such  three  months;  but 
nothing  herein  shall  prevent  the  assignee,  under  the  authority  of  the 
creditors,  from  selling,  transferring  or  otherwise  disposing  of  any 
lease  or  leasehold  premises,  or  any  interest  of  the  debtor  therein, 
for  the  unexpired  term  thereof,  or  any  part  thereof,  to  as  full  an  ex- 
tent as  could  have  been  done  by  the  debtor  had  an  assignment  not 
been  made;  and  if  there  is  any  covenant,  condition  or  agreement  that 
the  lessee  or  his  assigns  should  not  assign  or  sub-let  the  property 
without  the  leave  or  consent  of  the  lessor,  or  other  person  such 
covenant,  condition  or  agreement  shall  be  of  no  effect  in  case  of  such 
sale    transfer,   sub-Lease  or   disposition  of  the   lease  or   leasehold 
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property  as  aforesaid,  if  a  Judge  of  the  Supreme  Court,  on  the  ap- 
plication of  the  assignee,  and  after  notice  of  such  application  to  the 
lessor  or  other  person  whose  leave  or  consent  is  required,  approve 
of  the  sale,  transfer,  sub-please,  or  disposition  so  made  of  the  lease 
or  leasehold  property.     • 

(3)  The  .lessor  may,  in  the  event  of  the  tenancy  being  determined 
by  the  assignee  by  notice  in  manner  hereinbefore  provided,  file  a 
claim  against  the  debtor's  estate  for  the  damages  (if  any)  sustained 
in  consequence  of  such  termination,  which  claim  shall  be  proved  in  a 
similar  manner  to  ordinary  claims  against  the  estate;  and  in  his 
proof  of  claim  he  shall  sec  forth  the  amount  of  damages  claimed 
and  how  such  amount  is  arrived  at;  and  any  snitch  claim  may  be  ob- 
jected to  in  the  same  manner  as  herein  provided  in  regard  to  claims 
made  against  the  estate;  and  the  lessor,  on  his  claim  being  es- 
tablished or  allowed,  shall  have  all  the  rights  of  voting  and  other- 
wise enjoyed  by  ordinary  unsecured  creditors  who  have  proved 
claims  against  the  estate. 

(4)  In  estimating  such  damages,  regard  shall  be  had  to  the 
Tenital  payable  under  the  tenancy  so  determined,  and  to  the  yearly 
value  of  the  property  at  itine  time  of  such  termination^  and  regard 
shall  also  he  had  to  the  additional  value  given  to  the  property  by 
any  buildings,  fixtures,  or  improvements  placed  thereon  by  the  debt- 
or, or  those  through  whom  he  claims,  but  no  regard  shall  be  had  to 
the  chance  of  leasing  the  property  at  a  greater  or  less  rent  than  that 
payable  by  the  debtor  or  his  estate  at  the  time  of  the  termination  of 
the  tenancy. 

(5)  The  lessor  shall  have  a  privileged  claim  against  the  estate 
of  the  'debtor  for  arrears  of  rent  'due  or  accruing  due  in  respect  of 
the  six  months  next  preceding  the  date  of  (the  assignment,  together 
with  all  costs  of  distraint  properly  made  before  the  date  of  assign- 
ment in  respect  to  the  irent  or  any  part  of  the  rent  hereby  made  a 
privileged  claim,  but  for  all  other  arrears  of  rent  he  shall  have  a 
claim  provable  against  the  estate  as  an  ordinary  creditor.  He  shall 
also  have  a  privileged  claim  against  the  estate  for  all  rent  accruing 
-due  after  the  date  of  assignment  during  the  period  the  property  and 
premises  are  held  by  the  assignee. 

(6>  The  lessor  shall  not  be  entitled  to  distrain  upon  the  goods 
of  the  assignee  after  they  become  vested  in  the  assignee,  and  all 
goods  then  'distrained  upon  shall,  on  'demand,  be  delivered  by  the 
person  holding  them  to  the  assignee,  but  the  lessor  shall  not  by 
reason  of  such  delivery  be  .deprived  of  any  lien  or  rights  in  reference 
to  such  goods  which  he  may  have  acquired  by  such  distress,  should 
the  goods  be  claimed  by  and  be  delivered  to  any  person  other  than 
the  assignee. 

(7)  The  lessor  shall  not  be  entitled  to  any  further  or  other  rent 
from  the  debtor  or  from  his  estate  than  as  set  forth  in  this  section. 
55.  Disclaimer  of  liability  for  shares,  stocks,  etc. — (1) 
When  any  part  of  the  property  of  the  debtor  consists  of  shares  or 
stock  in  companies  or  unprofitable  contracts,  or  of  any  other  proper- 
ty that  is  not  saleable  or  readily  saleable  by  reason  of  its  binding 
the  possessor  thereof  to  the  performance  of  any  onerous  act  or  to  the 
payment  of  a  sum  of  money,  the  assignee  may,  with  the  authority  of 
the  creditors,  by  writing  under  his  hand,  disclaim  such  property  at 
any  time  within  six  months  from  the  date  of  his  appointment,  not- 
withstanding that  he  has  endeavoured  to  seilL  or  has  taken  posses- 
sion of  siueih  property,  or  has  exercised  any  act  of  ownership  in  rela- 
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tion  (thereto:  Provided  that  when  any  such  property  has  not  come 
to  the  knowledge  of  such  assignee  within  .six  months  after  his  ap- 
pointment he  may  disclaim  such  property  at  any  time  within  six 
months  after  he  first  became  aware  thereof. 

(2)  Such  disclaimer  shall  operate  to  determine,  as  from  the  date 
thereof,  the  nights,  inte resits,  and  liabilities  of  the  debtor  and  his 
property  in  or  iln  respect  of  the  property  disclaimed,  and  shall  also 
'discharge  the  assignee  from  all  personal  liability  in  'respect  of  the 
property  disclaimed  as  from  the  date  when  the  property  vested  in 
him,  but  shall  not,  except  so  far  as  is  necessary  for  the  purpose  of  re- 
leasing the  debtor  and  his  property  and  the  assignee  from  liability, 
affect  the  rights  or  liabilities  of  any  other  person. 

(3)  The  assignee  shall  not  be  entitled  to  disclaim  any  property 
in  pursuance  of  this  section  in  any  case  where  an  application  in 
writing  has  been,  made  to  the  assignee,  by  any  person  interested  in 
the  property,  requiring  him  to  decide  whether  he  w.ll  disclaim  or 
not,  and  the  assignee  ihas,  for  a  period  of  one  month  after  the  receipt 
of  such  application,  or  such  extended  period  as  may  be  allowed  by 
a  Judge  of  the  'Supreme  Court,  declined  or  neglected  to  give  notice 
whether  he  disclaims  the  property  or  not;  and  in  the  case  of  a  con- 
tract, if  the  assignee,  after  such  application  as  aforesaid,  does  not, 
within  the  said  period  or  extended  period,  disclaim  the  contract,  he 
shall  be  deemed  to  have  adopted  it. 

(4)  A  Judge  of  the  Supreme  Court  may,  on  the  application  of 
any  person  who  is,  as  against  the  assignee,  entitled  to  the  benefit 
or  subject  to  the  burden  of  a  contract  made  with  the  debtor,  mako 
an  order  rescinding  the  contract,  on  such  terms  as  to  payment  by 
or  to  either  party  of  damages  for  the  non-performance  of  the  con- 
tract, or  otherwise,  as  to  the  Judge  may  seem  equitable,  and  any 
damages  payable  under  the  order  to  any  such  person  may  be  proved 
by  him  as  a  debt  provable  under  this  Act  against  the  estate  of  the 
debtor. 

(5)  A  Judge  of  the  Supreme  Court  may,  on  application  by  any 
person  either  claiming  an  interest  in  any  disclaimed  property,  or 
under  any  liability  not  discharged  by  this  Act  in  respect  of  any 
disclaimed  property,  and  on  hearing  such  persons  as  he  thinks  lit, 
make  an  order  for  the  vesting  of  the  property  in  or  delivery  thereof 
to  any  person  entitled  thereto,  or  to  whom  it  may  seem  just  that 
the  same  should  be  delivered  by  way  of  compensation  for  such  lia- 
bility as  aforesaid,  or  a  trustee  for  lnim,  and  on  such  terms  as  tbe 
Judge  thinks  just;  and  on  any  such  vesting  order  being  made  the 
property  comprised  therein  shall  vest  accordingly  in  the  person 
named  therein  in  that  behalf  without  any  conveyance  or  assignment 
for  the  purpose. 

(6)  Any  person  injured  by  the  operation  of  a  disclaimer  under 
this  section  shall  be  deemed  to  be  a  creditor  of  the  debtor  to  the  ex- 
tent of  the  injury,  and  may  prove  the  same  as  a  debt  provable  under 
this  Act  against  the  estate  of  the  debtor. 

(7)  The  provisions  of  this  section  shall  not  extend  to  leases  or 
leasehold  property. 

56.  Dividends  at  time  of  discharge  of  assignee.—  All  divi- 
dends .remaining  unclaimed  at  the  time  of  the  discharge  of  the  as- 
signee shall  be  paid  over  to  the  Minister  of  Finance,  and  if  after- 
wards claimed  shall  be  paid  over  to  the  person  entitled  thereto. 

57.  Balance  of  estate  after  payment  of  claims. — If  any 
balance  remains  of  the  estate  of  the  debtor,  or  of  the  proceeds  there- 
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of,  after  the  payment  in  full  of  all  ihis  debts  and  liabiLities  and  the 
costs  of  winding  up  his  estate,  such  balance  shall  be  paid  or  trans- 
ferred to  the  -debtor. 

58.  Discharge  of  assignee.— After  the  declaration  of  the  final 
•dividend  the  assignee  shall  prepare  his  final  account;  and  make  ap- 
plication to  a  Judge  of  the  Supreme  Court  for  hits  discharge,  giving 
at  least  ten  -days'  previous  notice  of  such  application  to  /the  debtor, 
and  to  itihe  inspectors  (if  any)  and  to  the  creditors  by  circular;  and 
he  shall  produce  and  file,  on  such  application,  a  bank  certificate  of 
the  deposit  of  any  dividends  remaining  unclaimed,  and  of  any  bal- 
ance in  his  hands,  and  also  a  statement  under  oath,  showing  the 
nominal  and  realised  value  of  the  assets  of  the  insolvent.,  the 
amount  of  claims  proved,  dividing  them  into  classes'  according  to  .the 
nature  thereof,  the  amount  and  rate  upon  the  dollar  of  dividends 
paid  to  the  creditors,  and  the  entire  expense  of  winding  up  the  estate. 
The  Judge  may,  after  causing  the  accounts  of  the  assignee  to  be 
audited  -by  the  inspectors,  or  by  such  creditor,  or  by  such  competent 
person  as  ihe  may  name,  and  after  hearing  all  parties  interested, 
grant,  condit'-onally  or  unconditionally,  the  application  for  discharge 
or  refuse  it,  and  may  make  any  order  as  to  costs  which  he  thinks 
proper. 

59.  Retention  by  debtor  of  any  portion  of  estate  after 
assignment.—  If  after  the  date  of  the  assignment  the  debtor  retains 
or  receives  any  portion  of  his  estate  or  effects,  or  of  any  moneys,  se- 
curities for  money,  business  papers*,  documents,  books  of  account  or 
evidences  of  debt,  belonging  or  appertain'ng  to  his  business  or  estate, 
and  retains  and  withholds  the  same  from  the  assignee,  without  law- 
ful right,  the  assignee  may  apply  to  a  Judge  of  the  Supreme  or  Coun- 
ty Court  for  an  order  for  'the  delivery  thereof  to  him,  and  in  default 
of  delivery  in  conformity  w:'th  such  order  the  debtor  may  be  impri- 
soned in  the  common  jail  until  the  same  are  delivered,  or  for  such 
time,  not  exceeding  one  year,  as  the  Judge  may  order;  but  nothing 
herein  shall  interfere  with  or  diminish  any  other  penalty  to  which, 
under  this  Act,  the  may  be  subject  in  consequence  of  the  non-delivery 
of  such  property,  effects,  documents  or  money. 

60.  Time  and  place  of  creditors'  meetings.— The  creditors 
may,  at  any  meeting,  determine  where  subsequent  meetings  shall  be 
held,  but  in  default  of  their  so  doing  all  such  meetings,  after  the  first 
meeting,  shall  be  held  at  the  office  or  place  of  business  of  the  as- 
signee. 

61.  Procedure  at  creditors'  meetings.—  (1)  At  all  meetings 
the  creditors  may  appoint  the  chairman,  and  in  default  of  such  ap- 
pointment the  assignee  shall  be  chairman. 

(2)  The  chairman  shall  dec'de  all  disputes  or  questions  that  may 
be  raised  at  such  meetings  as  to  the  eligibility  of  a  creditor  to  vote 
or  as  to  the  amount  on  which  be  should  vote,  or  any  other  question 
of  procedure  at  such  meetings. 

(3)  The  chairman  shall  cause  to  be  kept  full  minutes  of  all  pro- 
ceedings, resolutions  and  decisions  at  such  meetings,  and  shall  in- 
clude therein  an  accurate  list  of  the  creditors  present  or  represented, 
which  minutes  shall  be  signed  by  him  and  shall  be  filed  with  and 
kept  by  the  assignee  and  on  the  final  discharge  of  the  assignee,  shall 
be  deposited  with  the  District  Registrar  of  the  Supreme  Court  as 
ordered  by  the  Judge  granting  such  discharge. 


B.  C.  CREDITORS'  TRUST  DEEDS.  407 

62.  Voting.— (1)  A  creditor  shall  be  entitled  ito  vote  at  any 
meeting  of  creditors  in  respect  of  and  to  the  extent  of  his  claim 
against  the  estate  as  determined  by  this  Act,  but  such  creditor  shall 
not  be  entitled  to  vote  at  any  meeting  of  creditors  until  he  has  proved 
his  claim  in  manner  hereinbefore  provided,  and  if  his  claim  is  de- 
pendent upon  a  condition  or  contingency,  or  for  other  reason  does 
not  bear  a  certain  value,  not  until  the  value  of  such  claim  has  been 
ascertained  in  manner  hereinbefore  provided. 

(2)  In  the  case  of  contested  claims,  the  creditor  shall,  until  such 
contestation  is  decided  or  an  agreement  between  such  creditor  and 
the  assignee  is  arrived  at,  be  considered  as  a  creditor  for  the  amount 
admitted  by  the  assignee  (if  any). 

(3)  Persons  purchasing  claims  against  the  estate  after  the  date 
of  assignment  shall  not  be  entitled  to  vote  in  respect  of  such  claims, 
but  shall  in  all  other  respects,  unless  otherwise  specially  provided, 
have  the  same  rights  as  other  creditors. 

(4)  The  assignee,  his  partner,  agent,  clerk  or  employee,  or  any 
person  in  the  employ  of  a  partnership  or  company  of  which  he  i'a  a 
member,  shall  not  be  entitled  to  vote  upon  any  resolution  affecting 
•the  remuneration  or  removal  from  office  or  the  conduct  of  the  as- 
signee, or  the  security  to  be  given  by  him,  but  on  all  other  ques- 
tions, if  creditors,  they  may  vote  as  such  creditors. 

63.  Proxies.— Except  as  herein  otherwise  provided,  no  creditor 
shall  vote  at  any  meeting  unless  present  personally  or  represented  by 
some  person  having  written  authority,  which  may  be  by  power  of 
attorney,  letter,  post  card,  or  telegraphic  message,  such  authority  to 
be  filed  with  the  assignee.  Such  authority  may  be  either  general  or 
limited,  but  in  no  case  shall  the  assignee,  his  partner  or  any  one  iu 
his  employ,  or  in  the  employ  of  a  partnership  or  company  of  which 
he  is  a  member,  act  -for  or  represent  any  creditor  of  the  estate. 

64.  Assignee  subject  to  summary  jurisdiction  of  Court. — 
Every  assignee  snail  be  subject  to  the  summary  jurisdiction  of  the 
Supreme  or  County  Court  in  the  same  manner  and  to  the  same  ex- 
tent as  the  ord'nary  officers  of  the  Court  are  subject  to  its  jurisdic- 
tion, and  the  Court  may  compel  him  to  perform  his  duties,  or  may 
restrain  him  from  taking  or  continuing  proceedings  which  are  not 
in  the  interest  of  the  estate  or  of  the  creditors  genera  My,  and  obe- 
dience by  the  assignee  to  any  order  of  the  Court  may  be  enforced  by 
the  Court  under  the  penalty  of  imprisonment  as  for  contempt  of 
Court,  and  by  removal  from  his  office. 

65.  Application  to  Judge  to  rescind  resolution  passed  at 
creditors'  meeting.— Any  one  or  more  cred  tors  whose  claims  in 
the  aggregate  exceed  ten  per  cent,  in  value  of  all  claims  ranking 
against  the  estate,  who  are  entitled  to  vote,  and  who  are  dissatisfied 
with  any  resolution  adopted,  or  orders  made  by  the  creditors  or  the 
inspectors,  or  with  any  action  of  the  assignee  for  the  disposal  of  the 
estate,  or  any  piart  .thereof,  or  for  postponing  the  disposal  of  the  es- 
tate, or  any  part  thereof,  or  for  the  disposal  of  the  same,  or  with 
reference  to  any  matter  connected  with  the  management  or  the 
winding  up  of  an  estate,  or  with  any  decision  of  the  chairman  of  a 
meeting,  may,  within  two  days  after  the  adoption  of  the  resolution, 
or  the  making  of  the  order  or  dec'aion.  or  the  performance  of  the 
action  complained  of,  give  to  the  assignee  notice  that  he  or  they 
will  apply  to  a  Judge  of  the  Supreme  or  County  Cou^t  on  th#.  day 
and  at  the  hour  fixed  in  such  notice,  not  being  later  than  two  davs 
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after  such  mortice  mas  been  given,  or  as  soon  thereafter  as  the  parties 
may  be  ibeard  before  such  Judge,  to  rescind  such  resolution  or  order 
or  'to  reverse  such  dec  sion,  or  for  such  order  as  is  indicated  in  such 
notice,  ana  the  Judge  after  hearing  the  ^'inspectors,  the  assignee  and 
creditors  present  at  the  time  and  place  so  fixed,  may  approve  of. 
rescind,  or  modify  the  said  reso.ution  or  order,  decision,  or  action, 
or  make  such  order  in  the  premises  as  to  h'm  seems  proper.  In  case 
of  the  application  not  being  proceeded  with,  or  being  refused,  the 
parties  appealing  shall  pay  ail  costs  occasioned  thereby,  otherwise 
the  costs  and  the  expenses  shall  be  at  the  discretion  of  the  Judge. 

66.  Delegation  of  power  to  Inspectors.— The  creditors  may 
generally  or  for  a  special  occasion,  delegate  to  the  inspectors  any  of 
the  powers  conferred  upon  them  by  sections  30,  sub-section  (a),  38, 
44  and  55,  sub-section  (2). 

67.  Reference  to  Jndge  for  directions  as  to  matters  not 
provided  for. —  If  any  matter  arises  in  connection  with  any  assign- 
ment under  this  Act  not  provided  for  herein,  such  matter  may  be 
referred  summarily  to  a  Judge  of  the  Supreme  or  County  Court  by 
the  assignee,  or  the  inspectors,  or  by  any  cred  tor  for  an  amount  of 
one  hundred  dollars  or  more,  and  upon  such  application  such  Judge 
may  give  such  directions  as  to  notifying  other  parties  and  as  to  other 
matters  as  he  may  think  proper,  and  may  make  such  order  as  he 
may  think  fit,  including  the  costs  of  the  application. 

68.  Security  by  assignee.— At  any  time  after  an  assignment  is 
executed,  the  debtor,  the  inspectors  or  any  creditor  for  one  hundred 
dollars  or  more,  may  app'y  to  a  Judge  of  the  Supreme  or  County 
Court  to  fix  the  security  to  be  given  by  the  assignee  for  the  faithful 
performance  of  his  duties  as  such  assignee,  and  for  accounting  for  all 
moneys  and  property  coming  to  his  hands.  If  such  order  as  is  made 
by  such  Judge  is  not  carried  out  by  such  assignee,  such  Judge  may 
remove  him  and  appoint  some  other  person  in  his  place,  and  such 
order  appointing  a  new  assignee  may  be  reg'stered  as  provided  in 
section  25  for  the  registration  of  a  resolution  of  creditors,  and  with 
the  same  effect. 

69.  This  Act  not  to  interfere  with  insolvency  laws. — 
This  Act  is  not  intended  to  interfere  with  the  insolvency  laws  wh'ch 
may  from  time  to  time  be  in  force  in  this  Province,  but  this  Act  is 
intended  to  be  subject  to  such  laws. 

70.  Repeal.— Chapter  11  of  the  Rev'sed  Statutes.  1897,  being  the 
"Creditors'  Trust  Deeds  Act/'  and  Acts  amending  the  same,  are  here- 
by repealed. 

71.  Commencement.— This  Act  shall  not  come  into  force  until 
proclaimed  by  the  Lieutenant-Governor  in  Council. 

72.  The  registration  of  an  assignment  under  the  provisions  of 
section  14,  and  of  a  copy  of  a  resolution  of  creditors  under  the  pro- 
visions of  section  25,  snail  be  affected  by  filing  said  documents  in 
the  respective  offices  mentioned  in  said  sections.  (Added  by  2  Edw. 
VII.,  c.  18,  s.  4.) 

73.  For  the  registration  of  an  assignment  'n  a  Land  Registry 
office  or  Land  Tit'es  office,  there  shall  be  charged  a  fee  of  two  doilars, 
and  for  the  registration  under  section  25  of  a  copy  of  the  resolution 
of  creditors  requiring  the  assignee  to  transfer  the  estate,  there  shall 
be  charged  a  fee  of  two  dollars,     (Added  by  2  Edw.  VII.,  c.  18,  s.  4.) 
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NORTHWEST  TERRITORIES 

NOTE. — The  two  following  ordinances  are  repealed  in  Alberta 
and  Saskatchewan. 

C.  O.  N.  W.  T.,  1898.  CTTAP.  42. 

AN  ORDINANCE  RESPECTING  PREFERENTIAL  ASSIGNMENTS. 

The  Lieutenant  Governor  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Territories  enacts  as  follows: 

1.  Fraudulent  and  preferential  assignments. —  Every  gift, 
conveyance,  assignment  or  transfer,  delivery  over  or  payment  of 
goods,  chattels  or  effects  or  of  bonds,  bills,  notes,  securities  or  of 
shares,  dividends,  premiums  or  bonus  in  any  bank,  company  or  cor- 
poration made  by  any  person  at  any  time  when  he  is  in  insolvent 
circumstances  or  is  unable  to  pay  his  debts  in  full  or  knows  that  he 
is  on  the  eve  of  insolvency  with  intent  to  defeat  or  delay  or  preju- 
dice his  creditors  or  to  give  to  any  one  or  more  of  them  a  preference 
over  his  other  creditors  or  over  any  one  or  more  of  them  or  which 
has  such  effect  sh^ll  as  against  them  be  utterly  void.     C.  0.  42,  s.  1. 

2.  Pressure.—  Every  such  gift,  conveyance,  assignment,  trans- 
fer, delivery  over  or  payment  whether  made  owing  to  pressure  or 
partly  owing  to  pressure,  or  not,  which  has  the  effect  of  defeating, 
delaying  or  prejudicing  creditors  or  giving  one  or  more  of  them  a 
preference  shall  as  against  the  other  creditors  of  such  -debtor  be  ut- 
terly void.     C.  O.  42,  s.  2. 

3.  Assignments  for  creditors  and  "bona  fide"  transac- 
tions.—Nothing  in  this  Ordinance  shall  apply  to  any  deed  of  assign- 
ment made  and  executed  by  a  debtor  for  the  purpose  of  paying  and 
satisfying  ratably  and  proportionately  and  without  preference  or 
priority  all  the  creditors  of  such  debtor,  their  just  debts  or  any  bona 
fide  sale  of  goods  or  payment  made  in  the  ordinary  course  of  trade 
or  calling  to  innocent  purchasers  or  parties.     C.  O.  41,  s.  3. 

ORDINANCES  OF  N.  W.  T.,  1900,  CHAP.  11. 

AN  ORDINANCE  RESPECTING  ASSIGNMENTS  FOR  THE 
GENERAL  BENEFIT  OF  CREDITORS. 

I  Assented  to  May  4,  igoo-] 

The  Lieutenant  Governor  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Territories  enacts  as  follows: 

1.  Assignment  to  be  made  to  resident  of  judicial  dis- 
trict.—No  assignment  for  the  general  benefit  of  creditors  shall  be 
valid  or  effectual  as  a  transfer,  assignment  or  conveyance  of  the 
property  therein  mentioned  and  described  unless  such  assignment  is 
made  to  some  person  or  persons  residing  in  the  judicial  district 
within  which  the  assignor  resides  or  carries  on  business.  1900  c.  11, 
e.  1.     (a). 
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ALBERTA  AND  SASKATCHE  WAN. 

The  foregoing  ordinances  respecting  Preferential  assignments 
and  respecting  assignments  for  the  General  Benefit  of  Creditors  were 
repealed  by  the  Statutes  of  Saskatchewan,  1906,  chap.  25,  and  by 
the  Statutes  of  Alberta,  1907,  chap.  6.  The  two  last  mentioned 
statutes  are  identical  in  so  many  respects  that  it  seems  more  con- 
venient to  print  them  together  and  to  indicate  any  differences  as 
they  occur.  After  sec.  37,  there  is  a  slight  difference  in  the  section 
numbering. 

STATUTES   OF   SASKATCHEWAN   1906. 

Chap.  6. 

STATUTES  OF  ALBERTA,   1907. 

Chap.  25. 

AN  ACT  RESPECTING  ASSIGNMENTS  AND  PREFERENCES  BY 
INSOLVENT  PERSONS. 

Saskatchewan.  [Assented  to  May  26,  1906-] 
Alberta.  .[Assented  to  March  15,  1007.] 

His  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  [Saskatchewan  or  Alberta,  (  as 
the  case  may  be]  enacts  as  follows: 

SHORT  TITLE. 

1.  Short  title. — This  Act  may  be  cited  as  "The  Assignments  Act." 

OFFICIAL  ASSIGNEES. 

2.  Appointment  of  official  assignee. — The  Lieutenant  Gov- 
ernor in  Council  may  appoint  one  person  in  each  judicial  district  of 
this  province  to  be  an  official  assignee  under  this  Act. 

3.  Security  to  be  given  by  official  assignee. — No  official  as- 
signee shall  accept  any  assignment  or  trust  or  execute  any  duties 
under  this  Act  unless  and  until  he  has  given  security  to  the  satis- 
faction of  the  Lieutenant  Governor  in  Council  by  bond  or  bo'nds  or 
otherwise  to  His  Majesty,  his  heirs  and  successors  in  the  sum  of 
ten  thousand  dollars  for  the  due  accounting  and  payment  over  of  all 
moneys  received  by  him  as  such  assignee. 

4.  Expense  of  furnishing  bond.—  An  official  assignee  may 
charge  up  to  each  estate  which  comes  into  his  hands  the  sum  of  five 
dollars  to  reimburse  himself  the  expense  incident  to  the  furnishing 
of  said  bonds. 

ASSIGNMENTS. 

5.  General  assignment  not  in  accordance  with  Act  when 
void. —  Every  assignment  for  the  general  benefit  of  creditors  which 

is  not  void  under  any  of  the  sections  of  this  Act  numbered  from 
[Saskatchewan — thirty-eight  to  forty-two;  Alberta — thirty-nine  to 
forty-three]  inclusive  of  both  such  numbers,  but  is  not  made  to  an 
official  assignee  nor  to  some  other  person  resident  of  the  province 
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with  the  consent  of  the  proportion  of  creditors  prescribed  by  the 
[Saskatchewan — forty-fourth;  Alberta — forty-fifth]  section  of  this 
Act  shall  be  absolutely  null  and  void  to  all  intents  and  purposes. 

6.  Form  of  assignment  for  general  benefit  of  creditors.— 
Every  assignment  made  under  this  Act  for  the  general  benefit  of 
creditors  shall  as  to  the  description  of  the  property  comprised  there- 
in  be  valid  and  sufficient  if  such  description  is  in  the  words  follow- 
ing, that  is  to  say:  "All  my  personal  property  and  all  my  real  es- 
tate, credits  and  effects  which  may  be  seized  and  sold  under  execu- 
tion," or  if  it  is  in  words  to  the  like  effect;  and  an  assignment  so 
expressed  shall  vest  in  the  assignee  all  the  real  and  personal  estate, 
rights,  property,  credits  and  effects  whether  vested  or  contingent  be- 
longing at  the  time  of  the  assignment  to  the  assignor  except  such  as 
gal  proceedings,  subject,  however,  as  regards  lands  to  the  provisions 
are  by  law  exempt  from  seizure  or  sale  under  execution  or  other  le- 
of  The  Land  Titles  Act. 

7.  All  assignments  for  general  benefit  of  creditors  to  be 
subject  to  this  Act.— Every  assignment  hereafter  executed  in  ac- 
cordance with  this  Act  for  the  general  benefit  or  creditors  whether 
the  assignment  is  or  is  not  expressed  to  be  made  under  or  in  pur- 
suance of  this  Act  and  whether  the  debtor  has  or  has  not  included 
all  his  real  and  personal  estate  shall  vest  the  estate  whether  real  or 
personal  or  partly  real  and  partly  personal  thereby  assigned  in  the 
assignee  therein  named  for  the  general  benefit  of  creditors;  and  such 
assignment  and  the  property  thereby  assigned  shall  be  subject  to  all 
the  provisions  of  this  Act  and  the  provisions  of  this  Act  shall  apply 
to  the  assignee  named  in  such  assignment. 

8.  Assignments  to  take  precedence  of  judgments,  execu- 
tions, etc.— An  assignment  for  the  general  benefit  of  creditors  un- 
der this  Act  shall  take  precedence  of  all  attachments  of  debts  by 
way  of  garnishment  where  the  money  has  not  been  actually  paid 
over  to  the  garnishing  creditor  as  well  as  of  all  other  attachments 
and  of  all  judgments  and  of  all  executions  not  completely  executed 
by  payment,  subject  to  the  lien,  if  any,  of  execution  or  attaching 
creditors  for  their  costs. 

9.  Sheriff  to  hand  over  property  seized.—  In  case  a  deed  of 
assignment  as  aforesaid  has  been  duly  executed  and  registered  the 
Fherifl  having  seized  property  of  the  assignor  under  execution  or  at- 
tachment shall  upon  receiving  a  copy  of  the  assignment  duly  certi- 
fied by  the  clerk  of  the  registration  district  for  mortgages  and 
other  transfers  of  personal  property  in  whose  office  it  is  registered 
or  verified  by  affidavit  forthwith  deliver  to  the  assignee  all  the  estate 
and  effects  of  the  execution  debtor  in  his  hands  upon  payment  by 
the  assignee  to  the  sheriff  of  his  fees  and  charges  and  the  costs  of 
the  execution  creditor  or  creditors  who  has  or  have  a  lien  as  above 
provided.  [Saskatchewan: — if  the  sheriff  -has  sold  the  debtor's  estate 
or  any  part  thereof  he  shall  deliver  to  the  assignee  the  money  so 
realised  by  him  less  his  fees  and  the  said  execution  creditor's  costs; 
the  assignee  shall  have  the  same  power  to  enforce  a  return  and  the 
same  remedies  for  failure  or  neglect  to  return  that  are  possessed  by 
an  execution  creditor.] 

10.  Amendment  of  assignment  by  judge. — No  advantage 
shall  be  taken  or  gained  by  any  creditor  of  any  mistake,  defect  or 
imperfection  in  any  assignment  under  this  Act  for  the  general  benefit 
of  creditors  if  the  same  can  be  amended  or  corrected;  and  any  such 
mistake,  defect  or  imperfection  shall  be  amended  by  any  judge;  such 
amendment  may  be  made  on  application  of  the  assignee  or  of  any 
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creditor  of  the  assignor  on  such  notice  being  given  to  other  parties 
concerned  as  the  judge  shall  think  reasonable;  and  the  amendment 
when  made  shall  have  relation  back  to  the  date  of  the  assignment, 
but  so  as  not  to  prejudice  the  rights  of  innocent  purchasers. 

11.  Notice  of  assignment  to  be  published.—  No  assignment 
made  for  the  general  benefit  of  creditors  under  this  Act  shall  be 
within  the  operation  of  The  Bills  of  Sale  Ordinance,  but  a  notice  of 
the  assignment  shall  as  soon  as  conveniently  possible  be  published 
at  least  once  in  The  Alberta  Gazette  [Saskatchewan]  and  mot  less  than 
twice  in  at  least  one  newspaper  having  a  general  circulation  in  the 
judicial  diistrict  [Saskatchewan: — or  sub- judicial  district]  an  which 
the  property  assigned  is  situate. 

12.  Assignment  to  be  registered.—  A  duplicate  original  or 
copy  of  every  such  assignment  shall  also  within  ten  days  from  the 
execution  thereof  be  registered  (together  with  an  affidavit  of  a  wit- 
ness thereto  of  the  due  execution  of  such  duplicate  original  or  of  the 
assignment  of  which  the  copy  filed  purports  to  be  a  copy)  in  the  of- 
fice of  the  clerk  of  the  registration  district  for  mortgages  and  other 
transfers  of  personal  property,  where  the  assignor  if  a  resident  in 
[Saskatchewan]  Alberta  resides  at  the  time  of  the  execution  thereof, 
or  if  he  is  not  a  resident  then  in  the  office  of  the  clerk  of  the  said 
registration  district  where  the  personal  property  so  assigned  is  or 
where  the  principal  part  thereof  (in  case  .the  assignment  includes 
property  in  more  registration  districts  than  one)  is  at  the  time  of 
the  execution  of  such  assignment;  and  such  clerks  shall  file  all  such 
instruments  presented  to  them  respectively  for  that  purpose,  and 
shall  indorse  thereon  the  time  of  receiving  the  same  in  their  respect- 
ive offices  and  the  same  shall  be  kept  there  for  the  inspection  of  all 
persons  interested  therein.  The  said  clerks  respectively  shall  num- 
ber and  enter  such  assignments  and  be  entitled  to  the  same  fees 
tar  services  in  the  same  manner  as  if  such  assignments  had  been 
registered  under  The  Bills  of  Sale  Ordinance. 

(2)  A  duplicate  original  or  copy  certified  by  the  clerk  of  the 
court  shall  within  fifteen  days  also  be  filed  in  the  land  titles  office 
for  the  land  registration  district  in  which  any  land  vested  by  this 
Act  in  the  assignee  is  situated. 

13.  Penalty  for  neglecting  publication  or  registration.— 
If  the  said  notice  is  not  published  in  the  regular  number  of  The  (Sas- 
katchewan] Alberta  Gazette,  and  in  such  newspaper  as  aforesaid  within 
ten  days  from  the  execution  of  the  assignment  by  the  assignor  or  if 
the  assignment  is  not  registered  as  aforesaid  within  ten  days  from 
the  execution  thereof  the  assignor  shall  be  liable  to  a  peralty  of 
twenty-five  dollars  for  each  and  every  day  that  shall  pass  after  the 
issue  of  the  number  of  the  newspaper  in>  which  the  notice  should 
have  appeared  until  the  same  shall  have  been  published;  and  a  like 
penalty  for  each  and  every  day  which  shall  pass  after  the  expiration 
of  ten  days  from  the  execution  of  the  assignment  by  the  assignor 
until  the  same  shall  have  been  registered. 

(a)  The  assignee  shall  be  subject  to  a  like  penalty  for  any  such 
delay  for  each  and  every  day  which  shall  pass  after  the  expiration 
of  ten  days  from  the  delivery  of  assignment  to  hiim  or  elf  ten  days 
after  his  assent  thereto.  The  burden  of  proving  the  time 
of  such  delivery  or  a=sent  shall  be  upon  the  assignee. 

(b)  Such  penalties  may  be  recovered  with  costs  by  action  [Sas- 
katchewan:— in  any  court  of  record  in  this  province;  Alberta:— in 
the  court  having  jurisdiction  to  the  amount  of  any  penalty  sought 
to  be  recoveredl  and  one-half  of  the  peralty  shall  go  ,to  the  party 
suing  and  the  other  half  for  the  benefit  of  the  estate  of  the  assignor. 
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(c)  Liability  of  official  assignee.-In  case  of  an  assignment 
to  an  official  assignee  he  shall  not  be  liable  for  any  of  the  penalties 
imposed  in  this  section  unless  he  has  been  paid  or  tendered  the  cost 
of  advertising  and  registering  the  assignment  a  reasonable  time  be- 
fore the  time  required  for  so  advertising  and  registering  nor  shall  he 
be  compelled  to  act  under  the  assignment  until  his  costs  in  that  be- 
half are  paid  or  tendered  to  him. 

14.  Compelling  publication  and  registration.— In  case  the 
assignment  is  not  registered  and  notice  thereof  published  within  the 
time  hereinbefore  prescribed  an  application  may  be  made  by  any  one 
interested  in  the  assignment  to  a  judge  to  compel  the  registration  of 
the  assignment  and  publication  of  such  notice;  and  the  judge  shall 
make  his  order  in  that  behalf  and  with  or  without  costs  or  upon  the 
payment  of  costs  by  such  person  as  he  may  in  his  discretion  direct 
to  pay  the  same. 

15.  Assignment  not  invalidated  by  omission  to  publish, 
etc.— The  omission  to  publish  or  register  as  aforesaid  or  any  irre- 
gularity in  the  publication  or  registration  shall  not  invalidate  the 
assismment. 

CREDITORS'  ASSIGNEE. 

16.  Appointment  of  substituted  assignee. — A  majority  in 
number  and  value  of  the  creditors  who  have  proved  claims  to  the 
amount  of  one  hundred  dollars  or  upwards  may  at  their  discretion 
substitute  some  other  person  resident  within  the  province  for  an  as- 
signee to  whom  an  assignment  has  been  made  [Alberta: — and  in  case 
an  assignee  has  died  a  new  assignee  may  in  a  like  manner  be  ap- 
pointed by  the  creditors.] 

Alberta:  (2)  An  assignee  may  be  removed  and  another  substi- 
tuted or  a  new  assignee  appointed  by  order  of  the  court  upon  applica- 
tion for  that  purpose. 

17.  Rights  and  duties  of  the  substituted  assignee.— 
Where  a  new  assignee  is  substituted  or  appointed  as  in  the  last 
preceding  section  provided  the  estate  shall  forthwith  vest  in  the 
new  assignee  without  a  conveyance  or  transfer,  and  he  shall  regist- 
er an  affidavit  of  his  appointment  in  the  office  in  which  the  origin- 
al assignment  was  filed;  such  an  affidavit  may  also  be  filed  under 
The  Land  Titles  Act,  and  such  registration  or  filing  shall  have  the 
same  effect  as  the  registration  of  a  conveyance  or  transfer. 

MEETINGS  OF  CREDITORS. 

18.  Assignee  to  call  meeting  of  creditors.— It  shall  be  the 
duty  of  the  assignee  immediately  to  inform  himself  by 
reference  to  the  debtor  and  his  records  of  account '  of  the  names 
and  residences  of  the  debtor's  creditors  and  within  five  days  from 
the  date  of  assignment  to  convene  a  meeting  of  the  creditors  for 
the  appointment  of  inspectors  and  the  giving  of  directions  with  re- 
ference to  the  disposal  of  the  estate  by  mailing  prepaid  and  regist- 
ered to  every  creditor  known  to  him  a  circular  calling  a  meeting  of- 
creditors  to  be  held  in  his  office  or  some  other  convenient  place  to  be 
named  in  the  notices  not  later  than  twelve  days  after  the  mailing  of 
such  notice;  and  he  shall  also  publish  such  notice  by  advertisement 
in  The  [Saskatchewan]  Alberta  Gazette  in  the  first  issue  after  the  ex- 
piration of  such  period  of  five  days. 

19.  Meeting  of  creditors  by  request  of  majority  thereof.— 
In  case  of  a  request  in  writing  signed  by  a  majority  of  the   credit- 
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ors  having  claims  duly  proved  of  one  dollar  and  upwards  computed 
according  to  the  provisions  of  the  twenty-second  section  of  this  Act, 
it  shall  be  the  duty  of  the  assignee  within  two  days  after  receiving 
such  request  to  call  a  meeting  of  the  creditors  at  a  time  not  later 
than  twelve  days  after  the  assignee  receives  the  request.  In  case  of 
default  the  assignee  shall  be  liable  to  a  penalty  of  twenty-five  dol- 
lars for  every  day  after  the  expiration  of  the  time  limited  for  the 
calling  of  the  meeting  until  the  meeting  is  called. 

20.  Judge  to  give  directions  in  case  creditors  do  not  at- 
tend.—  In  case  a  sufficient  number  of  creditors  do  not  attend  the 
meeting  mentioned  in  the  last  preceding  section,  or  fail  to  give  dir- 
ections with  reference  to  the  disposal  of  the  estate  any  judge  may 
give  all  necessary  directions  in  that  behalf. 

21.  Voting  at  meeting.— At  any  meeting  of  creditors  the 
creditors  may  vote  in  person  or  iby  proxy  authorized  in  writing; 
but  no  creditor  whose  vote  is  disputed  shall  be  entitled  to  vote  un- 
til he  has  filed  with  the  assignee  an  affidavit  in  proof  of  his  claim 
stating  the  amount  and  nature  thereof. 

22.  Sale  of  vote.— Subject  to  the  provisions  of  the  sixteenth 
and  twentieth  sections  hereof  all  questions  discussed  at  meetings  of 
creditors  shall  be  decided  by  the  majority  of  votes  and  for  such 
purpose  the  votes  of  creditors  shall  be  calculated  as  follows: 

For  every  claim  of  or  over  one  hundred  dollars  and  less  than 
two  hundred  dollars,  one  vote; 

For  every  claim  of  or  over  two  hundred  dollars  and  less  than 
five  hundred  dollars,  two  votes; 

For  every  claim  of  or  over  five  hundred  dollars  and  less  than 
one  thousand  dollars  three  votes; 

For  every  additional  one  thousand  dollars  or  fraction  thereof, 
one  vote. 

(a)  Upon  claims  acquired  after  assignment. — No  person  shall 
be  entitled  to  vote  on  a  claim  acquired  after  the  assignment  unless 
the  entire  claim  is  acquired,  but  this  shall  not  apply  to  persons  ac- 
quiring notes,  bills  or  other  securities  upon  which  they  are  liable. 

(b)  Casting  vote.—  In  case  of  a  tie  the  assignee  shall  have  a 
casting  vote. 

CREDITORS'  CLAIMS. 

23.  Proof  of  claim.— Every  person  claiming  to  be  entitled  to 
rank  on  the  estate  assigned  shall  furnish  to  the  assignee  particulars 
of  his  claim  proved  by  affidavit  and  such  vouchers  as  the  nature  of 
the  case  admits  of. 

24.  Limiting  time  for  proof  of  claim. — In  case  a  person  claim- 
ing to  be  entitled  to  rank  on  the  estate  assigned  does  not  within  a 
reasonable  time  after  receiving  notice  of  the  assignment  and  of  the 
name  and  address  of  the  assignee  furnish  to  the  assignee  satisfact- 
ory proofs  of  his  claim  as  provided  by  this  and  the  preceding  sec- 
tions of  this  Act,  a  judge  may  upon  a  summary  application  by  the 
assignee  or  by  any  other  person  interested  in  the  debtor's  estate 
(of  which  application  at  least  three  days'  notice  shall  be  given  to 
the  person  alleged  to  have  made  default  in  proving  a  claim  as 
aforesaid),  order  that  unless  the  claim  be  proved  to  the  satisfac- 
tion of  the  judge  within  a  time  to  be  limited  by  the  order  the  per- 
son so  making  default  shall  no  longer  be  deemed  a  creditor  of  the 
estate  assigned  and  shall  be  wholly  barred  of  any  right  to  share 
in  the  proceeds  thereof;   and  if  the  claim  is  not  so  proved  within 
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the  time  so  limited  or  within  such  further  time  as  the  said  judge 
may  by  subsequent  order  allow,  the  same  shall  be  wholly  barred 
and  the  assignee  shall  be  at  liberty  to  distribute  the  proceeds  of  the 
estate  as  if  no  such  claim  existed,  but  without  prejudice  to  the 
liability  of  the  debtor  therefor. 

25.  Creditor  may  prove  claim  not  due.— A  person  whose  claim 
has  not  accrued  -due  shall  nevertheless  be  entitled  to  prove  under 
the  assignment  and  vote  at  meetings  of  creditors,  but  in  ascertain- 
ing the  amount  of  any  such  claim  a  deduction  for  interest  shall  be' 
made  for  the  time  which  has  to  run  until  the  claim  becomes  due. 

26.  Set-off.—  The  law  of  set-off  shall  apply  to  all  claims  made 
against  the  estate  and  also  to  all  actions  instituted  by  the  assignee 
for  the  recovery  of  debts  due  to  the  assignor  in  the  same  manner 
and  to  the  same  extent  as  if  the  assignor  were  plaintiff  or  defend- 
ant as  the  case  may  be. 

27.  How  claims  are  to  rank  -where  different  estates. — If  any 
assignor  or  assignors  executing  an  assignment  under  this  Act  for 
the  general  benefit  of  his  or  their  creditors  owes  or  owe  debts  both 
individually  and  as  a  member  of  different  co-partnerships,  the 
claims  shall  rank  first  upon  the  estate  by  which  the  debts  they  re- 
present were  contracted  and  shall  only  rank  upon  the  other  or 
others  after  all  the  creditors  of  such  other  estate  or  estates  have 
been  paid  in  full. 

28.  Workmen's  wages  not  exceeding  three  months  privi- 
leged claims  under  assignment  for  benefit  of  creditors. — 
Provisions  applicable  to  all  wages. — In  case  of  an  assignment 
under  this  Act  the  assignee  shall  pay  in  priority  to  the  claims  of 
the  ordinary  or  general  creditors  of  the  person  making  the  same 
the  wages  or  salary  of  all  persons  in  the  employ  of  such  person  at 
the  time  of  the  making  of  such  assignment  or  within  one  month 
before  the  making  thereof,  not  exceeding  three  months'  wages  or 
salary,  such  wages  or  salary  to  be  for  arrears  only  and  not  for  any 
unearned  portion;  and  such  persons  shall  be  entitled  to  rank  as  or- 
dinary or  general  creditors  for  the  residue,  if  any,  of  their  claims 
for  arrears  of  such  wages  or  salary;  the  provisions  of  this  section 
shall  apply  to  wages  or  salary  whether  the  employment  in  respect 
of  which  the  same  may  be  payable  by  the  day,  week,  month  or  year. 

Alberta: — (2)  "When  wages  to  be  payable  on  distribution 
of  estate  by  assignee,  administrator,  etc. — The  wages  in  res- 
pect of  which  priority  is  herein  conferred  shall  become  due-  and  be 
payable  by  the  assignee  within  one  month  from  the  time  when  the 
estate  which  is  being  wound  up  or  distributed  shall  have  been  re- 
ceived by  or  placed  under  the  control  of  such  assignee  unless  it  shall 
appear  to  him  that  the  said  estate  is  not  of  sufficient  value  to  pay 
the  ordinary  expenses  and  disbursements  of  winding  up  and  distri- 
buting the  said  estate;  but,  such  ordinary  expenses  shall  not  in- 
clude the  co-st  of  litigation  or  other  unusual  expenses  concerning 
the  estate  or  any  part  thereof,  unless  the  persons  entitled  to  the 
said  preferential  claim  for  wages  shall  have  consented  in  writing  to 
such  proceedings  being  taken  before  they  were  commenced  ot  snail 
afterwards  have  adopted  or  ratified  in  writing  such  proceedings. 

29.  Creditors  to  value  securities.— Every  creditor  in  his 
proof  of  claim  shall  state  whether  he  holds  any  security  for  his 
claim  or  any  part  thereof;  and  if  such  security  is  on  the  estate  of 
the  debtor  or  on  the  estate  of  a  third  party  for  whom  such  debtor 
is  only  secondarily  liable  he  shall  put  a  specified  value  thereon; 
and  the  assignee  under  the  authority  of  the  creditors  may  either 
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consent  to  the  right  of  the  creditor  to  rank  lor  the  claim  after  de- 
■ducting  suoh  valuation  or  he  may  require  trom  the  ci editor  an  as- 
signment of  the  security  at  an  advance  of  ten  per  cent,  upon  the 
specified  value  to  be  paid  out  of  the  estate;  and  in  such  case  the 
difference  between  the  value  at  which  the  security  is  retained  and 
the  amount  of  the  gross  claim  of  the  creditor  shall  be  the  amount 
for  which  he  shall  rank  and  vote  in  respect  of  the  estate. 

30.  Right  to  revalue  in  certain  cases. — If  a  creditor  holds  a 
claim  based  upon  negotiable  instruments  upon  which  the  debtor  is 
only  indirectly  or  secondarily  liable  and  which  is  not  mature  or  ex- 
igible, such  creditor  shall  be  considered  to  hold  security  within  the 
meaning  of  the  last  preceding  section,  and  shall  put  a  value  on  the 
liability  of  the  party  primarily  liable  thereon  as  being  his  security 
for  the  payment  thereof;  but  after  the  maturity  of  such  liability 
and  its  nonpayment  he  shall  be  entitled  to  amend  and  revalue  his 
claim. 

31.  When  creditor  holding  security  fails  to  value  the 
same.— In  case  a  person  claiming  to  he  entitled  to  rank  on  the  es- 
tate assigned  holds  security  for  his  claim  or  any  part  thereof  of 
such  nature  that  he  is  required  by  this  Act,  to  value  the  same  and 
he  fails  to  value  such  security  a  judge  may  upon  summary  applica- 
tion by  the  assignee  or  by  any  other  person  interested  in  the  debt- 
or's estate  of  which  application  three  days'  notice  shall  be  given 
to  such  claimant  OTder  that  unless  a  specified  value  shall  be  placed 
on  such  security  and  notified  in  writing  to  the  assignee  within  a 
time  to  be  limited  by  the  order  such  claimant  shall  in  respect  of 
the  claim  or  the  part  thereof  for  which  the  security  is  held  in  case 
the  security  is  held  for  part  only  of  the  claim  be  wholly  barred  of 
any  right  to  share  in  the  proceeds  of  such  estate;  and  if  a  specified 
value  is  not  placed  on  such  security  and  notified  in  writing  to  the 
assignee  according  to  the  exigency  of  the  said  order  or  within  such 
further  time  as  the  said  judge  may  by  subsequent  order  allow  the 
said  claim  or  the  said  part  as  the  case  may  be  shall  be  wholly  bar- 
red as  against  such  estate  but  without  prejudice  to  the  liability  of 
the  debtor  therefor. 

32.  Contestation  of  claim.— At  any  time  after  the  assignee 
receives  from  any  person  claiming  to  be  entitled  to  rank  on  the  es- 
tate proof  of  his  claim,  notice  of  the  contestation  of  the  claim,  or  of 
any  part  thereof,  may  be  served  by  the  assignee,  upon  the  claimant; 
witfiin  thirty  days  after  the  receipt  of  the  notice,  or  such  further 
time  as  a  judge  may  on  application  allow,  the  claimant  shall  apply 
for  and  may  if  a  judge  sees  fit  obtain  an  originating  summons  to 
decide  the  validity  of  such  claim  under  the  practice  regarding  ori- 
ginating proceedings  set  forth  in  The  Judicature  Ordinance  or  of  any 
Act  hereafter  passed  or  Rules  of  Court  hereafter  promulgated  by 
competent  authority  in  substitution  for  or  amendment  of  The  Judi- 
cature Ordinance  or  of  the  Rules  of  Court  therein  contained,  and 
such  summons  shall  be  served  on  the  assignee;  and  in  default  of 
such  summons  being  served  within  the  time  aforesaid  the  claim  or 
such  part  thereof  as  has  been  so  contested  shall  be  forever  barred. 

(a)  Service  of  process  on  solicitors. — The  notice  by  the  as- 
signee shall  contain  the  name  and  place  of  business  of  a  solicitor 
upon  whom  service  of  the  summons  may  be  made;  and  service 
upon  such  solicitor  shall  be  deemed  sufficient  service  of  the  sum- 
mons. 

33.  Procedure  where  assignee  is  satisfied  -with  proof  of 
claim  and  debtor  desires  to  dispute  same.— In  case  the  assignee 
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is  satisfied  with  the  proof  adduced  in  support  of  a  claim  he  shall 
notify  the  debtor  of  his  decision  with  regard  thereto  within  a  rea- 
sonable time  alter  coming  to  such  decision,  and  if  the  debtor  desires 
to  dispute  the  claim  or  any-  part  thereof,  he  shall  notify  the  assignee 
in  writing  stating  his  grounds  of  dispute;  and  such  notice  shall  be 
given  within  ten  days  of  such  debtor  being  notified  in  writing  by 
the  assignee  that  he  is  satisfied  with  the  proof  adduced  as  afore- 
said and  not  afterwards  unless  hy  special  leave  of  a  judge. 

(a)  If  upon  receiving  such  notice  of  dispute  the  assignee  does 
not  deem  it  proper  to  require  the  claimant  to  take  proceedings  to 
establish  his  claim  he  shall  notify  the  debtor  in  writing  of  this  fact 
and  the  debtor  may  thereupon  and  within  ten  days  of  his  receiving 
such  notice  apply  to  a  judge  for  an  order  requiring  the  assignee  to 
serve  a  notice  of  contestation;  the  judge  shall  only  make  such  or- 
der if  after  notice  to  the  assignee  the  judge  is  of  the  opinion  that 
there  are  good  grounds  for  contesting  the  claim;  in  case  the  -debtor 
does  not  make  an  application  as  aforesaid,  the  decision  of  the  as- 
signee shall  as  against  ham  be  final  and  conclusive  (Saskatchewan:  — 
as  far  as  regards  the  distribution  of  the  assigned  estate.) 

(b)  If  proceedings  are  brought  by  the  claimant  against  the  as- 
signee the  debtor  may  intervene  either  personally  or  by  counsel  for 
the  purpose  of  contesting  the  claim. 

DIVIDENDS. 

34.  Dividends  when  to  be  paid.—  As  large  a  dividend  as  can 
with  safety  be  paid  shall  be  paid  by  every  assignee  under  this  Act 
within  six  months  from  the  date  of  any  assignment  made  hereun- 
der and  earlier  if  required  by  the  inspectors;  and  thereafter  a  fur- 
ther dividend  shall  be  paid  every  six  months  and  more  frequently  if 
required  by  the  inspectors,  until  the  estate  is  would  up  and  dispos- 
ed of. 

35.  Notice  of  dividend  sheet.— So  soon  as  a  dividend  sheet 
is  prepared,  notice  thereof  shall  be  given  by  letter  posted  to  each 
creditor  enclosing  an  abstract  of  receipts  and  disbursements,  show- 
ing what  interest  has  been  received  by  the  assignee  for  moneys  in 
his  hands,  together  with  a  copy  of  the  dividend  sheet  noting  there- 
on the  claims  objected  to,  and  stating  whether  any  reservation  has 
or  has  not  been  made  therefor;  and  after  the  expiry  of  eight  days 
from  the  day  of  mailing  such  notice,  abstract  and  dividend  sheet  as 
aforesaid,  dividends  on  all  claims  not  objected  to  within  that  period 
shall  be  paid. 

ADMINISTRATION  OF  ESTATE. 

36.  Assets  not  to  be  removed  out  of  the  province,  and 
moneys  to  be  deposited  in  a  bank.— No  property  or  assets  of  an 
estate  assigned  under  the  provisions  of  this  Act  shall  be  removed 
out  of  the  province  without  the  order  of  a  judge;  and  the  proceeds 
of  the  sale  of  any  such  property  or  assets  and  all  moneys  received 
on  account  of  any  estate  shall  be  deposited  by  the  assignee  in  one 
of  the  incorporated  banks  within  this  province,  and  shall  not  be 
withdrawn  or  removed  without  the  order  of  a  judge  except  in  pay- 
ment of  dividends  and  other  charges  incidental  to  the  winding  up  of 
the  estate,  which  shall  include  rent,  wages,  mortgages,  secured  and 
preferred  and  partly  secured  and  preferred  claims. 

(a)  Penalty.—  Any  assignee  or  other  person  acting  in  his  stead 
or  on  his  behalf  violating  the  provisions  of    this    section    shall   be 
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liable  to  a  penalty  of  five  hundred  dollars,  which  may  be  recovered 
summarily  with  costs  before  the  court,  and  one-naif  of  the  said  pen- 
ality shall  go  to  the  person  suing  therefor,  and  the  other  half  shall 
belong  to  the  said  estate;  but  in  default  of  payment  of  the  said  pen- 
alty and  all  costs  which  may  'be  incurred  in  any  action  or  proceed- 
ing for  the  recovery  thereof,  such  assignee  or  other  person  may  be 
imprisoned  for  any  period  not  exceeding  thirty  days,  and  shall  be 
disqualified  from  acting  as  assignee  of  any  estate  while  such  default 
continues. 

37.  Accounts  to  be  kept  accessible.— Upon  the  expiration  of 
one  month  from  the  first  meeting  of  creditors,  or  as  soon  as  may  be 
after  the  expiration  of  such  period,  and  afterwards  from  time  to 
time  at  intervals  of  not  more  than  three  months,  the  assignee  shall 
prepare  and  keep  constantly  accessible  to  the  creditors  accounts 
and  statements  of  his  doings  as  such  assignee  and  of  the  position  of 
the  estate. 

FRAUDULENT  OR  PREFERENTIAL  TRANSFERS. 

Alta.  38.  Confession  or  warrants  to  confess  judgment 
given  by  insolvents  to  defeat  or  delay  creditors  or  to  give 
one  preference  over  the  other  to  be  void. —  Alberta: — In  case  any 
person,  being  at  the  time  in  insolvent  circumstances,  or  un- 
able to  pay  his  debts  in  full,  or  knowing  himself  to  be 
on  the  eve  of  insolvency,  voluntarily  or  by  collusion  with 
a  creditor  or  creditors,  gives  a  confession  of  judgment, 
cognovit  actionem  or  warrant  of  attorney  to  confess  judg- 
ment with  intent,  in  giving  such  confession,  cognovit  actionem  ot 
warrant  of  attorney  to  confess  judgment,  to  defeat  or  delay  his 
creditors  wholly  or  in  part  or  with  intent  thereby  to  give  one  or 
more  of  the  creditors  of  any  such  person  a  preference  over  his 
other  creditors,  or  over  any  one  or  more  of  such  creditors,  every 
such  confession,  cognovit  actionem  or  warrant  of  attorney  to  confess 
judgment,  shall  be  deejned  and  taken  to  be  null  and  void  as  against 
the  creditors  of  the  party  giving  the  same,  and  shall  be  invalid  and 
ineffectual  to  support  any  judgment  or  writ  of  execution. 

Sask.  38;  Alta.  39.  Gifts,  transfers,  etc.,  made  by  insol- 
vents which  defeat  or  prejudice  creditors  to  be  void.—  Subject 
to  the  provisions  of  the  [Saskatchewan: — forty-fourth,  forty- 
fifth,  forty-sixth,  and  forty -seventh;  Alberta: — forty-fifth,  forty-sixth, 
forty-seventh,  and  forty- eighth]  sections  of  this  Act  every 
gift,  conveyance,  assignment  or  transfer,  delivery  over  or 
payment  of  goods,  chattels  or  effects  or  of  bills,  bonds, 
notes  or  securities  or  of  shares,  dividends,  premiums 
or  bonus  in  any  bank,  company  or  corporation  or  of  any  other  pro- 
perty real  or  personal  made  by  a  person  at  a  time  when  he  is  in 
solvent  circumstances  or  is  unable  to  pay  his  debts  in  full  or  knows 
that  he  is  on  the  eve  of  insolvency  with  intent  to  defeat,  hinder, 
delay  or  prejudice  his  creditors  or  any  one  or  more  of  them,  shall, 
as  against  the  creditor  or  creditors  injured,  delayed  or  prejudiced, 
be  utterly  void. 

Sask.  39;  Alta.  40.  Transfer  with  intent  to  prefer  credit- 
ors.—Subject  to  the  provisions  of  the  [Saskatchewan:  — 
forty-fourth,  forty-fifth,  forty-sixth  and  forty-seventh;  Alberta:  — 
forty-fifth,  foTtyisixth,  forty-seventh  and  forty-eighth]  *  sections 
of  this  Act  every  gift,  conveyance,  assignment  or  transfer, 
delivery  over    or    payment    of    goods,    chattels    or    effects,    or    of 
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bills,  bonds,  notes  or  securities  or  of  shares,  dividends, 
premiums  or  bonus  in  any  bank,  company  or  corporation  or  of  any 
other  property  real  or  personal  made  by  a  person  at  a  time  when 
he  is  in  insolvent  circumstances  or  is  unable  to  pay  his  debts  in 
full  or  knows  that  he  is  on  the  eve  of  insolvency  to  or  for  a  cre- 
ditor with  intent  to  give  such  creditor  preference  over  his  other 
creditors  or  over  any  one  or  more  of  them,  shall,  as  against  the 
creditor  or  ■creditors  injured,  delayed,  prejudiced  or  postponed,  be 
utterly  void. 

Sask.  40;  Alta.  41.  Transfer  having  effect  of  preference 
void  if  attacked  within  sixty  days.— Subject  to  the  provisions  of 
the  [Saskatchewan: — forty-fourth,  forty-fifth,  forty-sixth  and  forty- 
seventh;  Alberta: — forty-fifth,  forty-sixth,  forty-seventh  and 
forty-eighith]  sections  Of  this  Act  every  gift  conveyance, 
assignment  or  transfer,  delivery  over  or  payment  of  goods,  chattels 
or  effects  or  of  bills,  bonds,  notes  or  securities  or  of  shares,  divid- 
ends, premiums  or  bonus  in  any  bank,  company  or  corporation  or  of 
any  other  property  real  or  personal,  made  to  or  for  a  creditor  by  a 
person  at  any  time  when  he  is  in  insolvent  circumstances,  or  is 
unable  to  pay  his  debts  in  full,  or  knows  that  he  is  on  the  eve  of 
insolvency,  and  which  has  the  effect  of  giving  such  creditor  a  pre- 
ference over  the  other  creditors,  of  the  debtor,  or  over  any  one  or 
more  of  them,  shall,  in  and  with  respect  to  any  action  or  proceed- 
ing which  within  sixty  days  thereafter  is  brought,  had  or  taken  to 
impeach  or  set  aside  such  transaction,  be  utterly  void  as  against  the 
creditor  or  creditors  injured,  delayed,  prejudiced  or  postponed. 

Sask.   41;   Alta.    42.    Or   if   assignment   made   within   sixty 

days.— Subject  to  the  provisions  of  the  [Saskatchewan: — forty- 
fourth,  forty-fifth,  forty nsixth  and  forty-seventh;  Alberta: — forty- 
fifth,  forty-sixth,  forty^seventh  and  forty-eighth]  sections  of  this  Act 
every  gift,  conveyance,  assignment  or  transfer,  delivery  over 
or  payment  of  goods,  chattels  or  effects  or  of  bills,  bond, 
notes  or  securities  or  shares;  dividends,  premiums,  or  bonus 
in  any  bank,  company  or  corporation  or  of  any  other 
.property  real  or  personal  made  to  or  for  a  credit- 
or by  a  person  at  any  time  when  he  is  in  insolvent  circumstances 
or  is  unable  to  pay  his  debts  in  full,  or  knows  that  he  is  on  the 
eve  of  insolvency,  and  which  has  the  effect  of  giving  such  creditor 
a  preference  over  the  other  creditors  of  the  debtor  or  over  one  or 
more  of  them,  shall,  if  the  debtor  within  sixty  days  after  the  trans- 
action makes  an  assignment  for  the  benefit  of  his  creditors,  be  ut- 
terly void  as  against  the  assignee  or  any  creditor  authorized  to 
take  proceedings  to  avoid  the  same  under  the  [Saskatchewan,  for- 
ty-eighth;   Alberta,  forty-ninth]   sections  .hereof. 

Sask.  42;  Alta.  43.  What  transactions  to  be  deemed  pre- 
ferential.— Intent  or  motive  immaterial. — Pressure  or  want  of 
knowledge  on  part  of  creditor  not  to  save  the  transaction.— 
A  transaction  shall  be  deemed  to  be  one  which  has  the  effect  of 
giving  a  creditor  a  preference  over  other  creditors  within  the  mean- 
ing of  the  two  last  preceding  sections  if  by  such  transaction  a  cre- 
ditor is  given  or  realizes  or  is  placed  in  a  position  to  realize  pay- 
ment, satisfaction  or  (security  for  tihe  debtor's  indebtedness  to  him 
or  a  portion  thereof  greater  proportionately  than  could  be  realized 
by  or  for  the  unsecured  creditors  generally  of  such  debtor  or  for  the 
unsecured  portion  of  has  liabilities  out  of  the  assets  of  the  debtor 
left  available  and  subject  to  judgment,  execution,  attach- 
ment    or     other      process;      and      such      effect     shall     not     be 
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deemed  dependent  upon  the  intent  or  motive  of  the  debtor 
or  upon  the  transaction  being  entered  into  voluntarily 
or  under  pressure;  and  no  pressure  by  a  creditor  or  want  of  notice 
to  the  creditor  alleged  to  have  been  so  preferred  of  the  debtor's  cir- 
cumstances, inability  or  knowledge  as  aforesaid  or  of  the  effect  of 
the  transaction  shall  avail  to  protect  the  transaction  except  as  pro- 
vided by  the  [Saskatchewan: — forty -fourth  and  forty-seventh;  Al- 
berta:— forty-fifth,  and  forty-eighth]  sections  hereof,  but  independent 
entirely  of  the  intent  with  which  the  transaction  was  entered  into 
the  preferential  effect  or  result  of  the  transaction  impeached  shall 
govern. 

Sask.  43;  Alta.  44.  "Creditor"  for  certain  purposes  to  in- 
clude surety  and  indorser.— When  the  word  "creditor"  or  "cre- 
ditors" occurs  in  any  of  the  four  last  preceding  sections,  such 
word  shall  be  deemed  to  include  any  surety  and  the  indorser  of  any 
promissory  note  or  bill  of  exchange  who  would  upon  payment  by 
him  of  the  debt,  promissory  note  or  bill  of  exchange  in  respect  of 
which  such  suretyship  was  entered  into  or  such  indorsement  was 
given,  become  a  creditor  of  the  person  giving  the  preference  with- 
in the  meaning  of  said  sections,  and  such  word  shall  include  a 
cestui  que  trust  or  other  person  to  whom  the  liability  is  equitable 
only. 

Sask.  44;  Alta.  45.  Assignments  for  benefit  of  creditors 
and  "bona  fides"  sales,  etc.,  protected. — Nothing  in  the  last  six 
preceding  sections  shall  apply  to  any  assignment  made 
to  an  official  assignee  or  with  the  consent  of  a  majority  of  the  cre- 
ditors having  claims  of  one  hundred  dollars  and  upwards,  computed 
according  to  the  provisions  of  the  twenty-second  section  of  this 
Act  to  any  other  person  resident  within  the  province  for  the  pur- 
pose in  each  of  the  said  cases  of  paying  rateably  and  proportion- 
ately and  without  preference  or  priority  all  the  creditors  of  the 
debtor  their  just  debts;  nor  to  any  bona  -fide  sale  or  payment  made 
in  the  ordinary  course  of  trade  or  calling  to  innocent  purchasers  or 
parties;  nor  to  any  payment  of  money  to  a  creditor  nor  to  any 
bona  fide  conveyance,  assignment,  transfer  or  delivery  over  of  any 
goods,  securities  or  property  of  any  kind  as  above  mentioned  which 
is  made  in  consideration  of  any  present  actual  bona  fide  payment  in 
money  or  by  way  of  security  for  any  present  actual  bona  fide  ad- 
vance of  money  or  which  is  made  in  consideration  of  any  present 
actual  bona  fide  sale  or  delivery  of  goo-ds  or  other  property: 

Proviso. —  Provided  that  the  money  paid  or  the  goods  or  other 
property  sold  or  delivered  bear  a  fair  and  reasonable  relative  value 
to  the  consideration  thereof. 

Sask.  45;  Alta.  46.  Transfer  to  creditor  of  consideration 
for  sale  invalid. — In  case,  of  a  valid  sale  of  goods,  securities 
or  property  and  payment  or  transfer  of  the  consideration 
or  part  thereof  by  the  purchaser  to  a  creditor  of  the  vendor  under 
circumstances  which  would  render  void  such  a  payment  or  transfer 
by  the  debtor  personally  and  directly,  the  payment  or  transfer  even 
though  valid  as  respects  the  purchaser  shall  be  void  as  respects  the 
creditor  to  whom  the  same  is  made. 

Sask.  46;  Alta.  47.  Security  given  up  upon  void  payment 
to  be  returned. —  In  case  a  payment  has  been  made  which 
is  void  under  this  Act  and  any  valuable  security  was  given  up  in 
consideration  of  the  payment  the  creditor  shall  be  entitled  to  have 
the  security  restored  or  its  value  made  good  to  him  before  or  as  a 
condition  of  the  return  of  the  payment. 
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Sask.  47;  Alta.  48.  Payment  of  wages  protected.— Ex- 
change of  securities  protected. — Certain  assignments  to  be 
valid. — Nothing  herein  contained  shall  affect  the  priority  of  a 
claim  for  wages  or  salary  under  the  twenty-eighth  section  of  this 
Act,  or  shall  prevent  a  debtor  providing  for  payment  of  wages  or 
salary  due  by  him  in  accordance  with  the  provisions  of  the  said 
section;  nor  shall  anything  herein  contained  affect  any  payment  of 
money  to  a  creditor  where  such  creditor  by  reason  or  on  account  of 
such  payment  has  lost  or  been  deprived  of,  or  has  in  good  faith  giv- 
en up  any  valid  security  which  he  held  for  the  payment  of  the 
debt  so  paid  unless  the  value  of  the  security  is  restored  to  the  cre- 
ditor nor  the  substitution  in  good  faith  of  one  security  (for  another 
security  for  the  same  debt  so  far  as  the1  debtor's  estate  is  not  there- 
by lessened  in  value  to  the  other  creditors;  nor  shall  anything 
herein  contained  invalidate  a  security  given  to  a  creditor  for  a  pre- 
existing debt  where  by  reason  or  on  account  of  the  giving  of  the 
security  an  advance  in  money  is  made  to  the  debtor  by  the  credit- 
or in  the  bona  fide  belief  that  the  advance  will  enable  the  -debtor  to 
continue  his  trade  or  business  and  pay  his  debts  in  full. 

Sask.  48;  Alta.  49.  Rights  of  action  of  assignee. — Except  as 
is  hereinafter  otherwise  provided  the  assignee  shall  have 
an  exclusive  right  of  suing  for  the  rescission  of  agreements,  deeds 
and  instruments  or  other  transactions  made  or  entered  into  in  fraud 
of  creditors  or  made  or  entered  into  in  violation  of  this  Act. 

(a)  Creditor  may  proceed  in  certain  cases  if  assignee  re- 
fuses.— If  at  any  time  a  creditor  desires  to  cause  any  proceeding 
to  be  taken  which  in  his  opinion  would  be  for  the  benefit  of  the 
estate,  and  the  assignee  under  authority  of  the  creditors  or  inspect- 
ors refuses  or  neglects  to  take  such  proceeding  after  being  duly  re- 
quired so  to  do,  the  creditor  shall  have  the  right  to  obtain  an  or- 
der of  a  judge  authorizing  him  to  take  the  proceedings;  in  the  name 
of  the  assignee  but  at  his  own  expense  and  risk,  upon  such  terms 
and  conditions  as  to  indemnity  to  the  assignee  as  the  judge  may 
prescribe;  and  thereupon  any  benefit  derived  from  the  proceedings 
shall,  to  the  extent  of  his  claim  and  full  costs,  belong  exclusively 
to  the  creditor  instituting  the  same  for  his  benefit;  but  if  before 
such  order  is  granted  the  assignee  shall  signify  to  the  judge  his 
readiness  to  institute  the  proceedings  for  the  benefit  of  the  credit- 
ors, the  -order  shall  prescribe  the  time  within  which  he  shall  do  so, 
and  in  that  case  the  advantage  derived  from  the  proceeding,  if  in- 
stituted within  such  time,  shall  belong  to  the  estate. 

Sask.  48  (b);  Alta.  50.  Creditors  suing  for  rescission  to 
void  transactions  for  benefit  of  creditors  generally. —  Where 
there  is  no  valid  assignment  for  the  benefit  of  creditors,  one 
or  more  creditors  may  for  the  benefit  of  creditors  generally  or 
for  the  benefit  of  such  creditors  as  have  been  injured,  delayed,  pre- 
judiced or  postponed  by  the  impeached  transaction,  sue  for  the  res- 
cission of  or  to  have  declared  void  agreements,  deeds,  instruments 
or  other  transactions  made  or  entered  into  in  fraud  of  creditors,  or 
in  violation  of  this  Act  or  thereby  declared  void;  and  in  case  any 
amendment  of  the  statement  of  claim  be  made  the  same  shall  re- 
late back  to  the  commencement  of  the  action  for  the  purpose  of  the 
time  limited  by  the  [Saskatchewan:— fortieth,  Alberta: — forty-first] 
section  hereof. 

Sask.  48  (c.)  In  any  action  under  this  section  the  court  may 
direct  delivery  of  any  property  in  question  to  the  as- 
s>terA3e  or  a  sheriff  or  la  receiver  and  may  order  a  sale  thereof  and 
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such  distribution  of  the  proceeds  as  may  seem  equitable  either 
through  the  assignee  or  through  a  sheriff  or  otherwise  as  may  seem 
proper. 

Saskatchewan  48  (<L)  In  case  of  a  transaction  void  under  this 
Act  as  entered  into  with  intent  to  give  a  preference  on  having  the 
effect  of  giving  a  preference  the  subject  matters  shall  not  be  seiz- 
able  or  attachable  or  liable  to  sale  for  the  satisfaction  according  to 
priorities  otherwise  prevailing  of  judgments,  executions  attachments 
or  other  process;  but  the  court  shall  have  and  exercise  jurisdiction 
to  realise  the  same  for  the  benefit  of  all  the  creditors  and  to  dis- 
tribute the  proceeds  among  them  rateably  and  proportionately. 

Sask.  49;  Alia.  51.  Following  proceeds  of  property  fraudu- 
lently transferred. — In  the  case  of  a  gift,  conveyance, 
assignment  or  transfer  of  any  property  real  or  personal  which 
in  law  is  invalid  against  creditors  if  the  person  to  whom  the  gift, 
conveyance,  assignment  or  transfer  was  made,  shall  have  sold  or 
disposed  of,  realized  or  collected  the  property  or  any  part  thereof, 
the  money  or  other  proceeds  or  the  amount  thereof,  whether  fur- 
ther disposed  of  or  not,  may  be  seized  or  recovered  in  any  action 
by  a  person  who  would  be  entitled  to  seize  and  recover  the  property 
if  it  had  remained  in  the  possession  ot  control  of  the  debtor  or  of 
the  person  to  whom  the  gift,  conveyance,  transfer,  delivery  or  pay- 
ment was  made,  and  such  right  to  seize  and  recover  shall  belong 
not  only  to  an  assignee  for  the  general  benefit  of  the  creditors  of 
the  said  debtor  but,  in  case  there  is  no  such  assignment  shall  exist 
in  favour  of  all  creditors  of  such  debtor. 

(a)  Taking  proceeds  under  execution.— Where  there  has  been 
no  valid  assignment  for  the  benefit  of  creditors  and  the  proceeds 
are  of  a  character  to  be  seizable  under  execution,  they  may  be  seiz- 
ed under  the  execution  of  any  creditor,  and  shall  be  distributable 
amongst  creditors  under  The  Creditors'  Relief  Ordinate. 

(b)  Creditor  suing  on  behalf  of  himself  and  other  cre- 
ditors.—Where  there  has  been  no  valid  assignment  for  the  bene- 
fit of  creditors,  and  whether  the  proceeds  realized  as  aforesaid  are 
or  are  not  of  a  character  to  be  seized  under  execution,  an  action 
may  be  brought  therefor,  or  to  recover  the  amount  thereof  by  a  cre- 
ditor (whether  a  judgment  creditor  or  not)  on  behalf  of  himself 
and  all  other  creditors  or  such  other  proceedings  may  be  taken  as 
may  be  necessary  to  render  the  said  proceeds  or  the  amount  thereof 
available  for  the  general  benefit  of  the  creditors. 

(c)  Protection  of  innocent  purchasers.— This  section  shall  not 
apply  as  against  innocent  purchasers  of  any  such  property. 

EXAMINATION   OF   ASSIGNORS   AND   OTHERS. 

Sask.  50;  Alta.  52.  Examination  of  assignor  or  employees.— 

Where  there  has  been  an  assignment  for  the  benefit  of  creditors, 
the  assignee  upon  resolution  passed  by  a  majority  vote  of  the  cre- 
ditors present,  or  represented  at  a  meeting  of  the  creditors  of  the 
assignor,  regularly  called,  or  upon  the  written  request  or  resolution 
of  the  majority  of  the  inspectors  of  the  estate  may  without  an  or- 
der examine  the  assignor  or  any  person  who  is  or  has  been  an 
agent,  clerk,  servant,  officer  or  employee  of  any  kind  of  the  assign- 
or upon  oath  before  any  person  authorized  to  hold  examination  for 
discovery  under  The  Judicature  Ordinance  [Alberta:— or  of  any  Act 
hereafter  passed  or  Rules  of  Court  hereafter  promulgated  by  com- 
petent authority  in  substitution  for  or  amendment  of  The  Judicature 
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Ordinance  or  of  the  Rules  of  Court  therein  contained]  or  appointed 
for  the  purpose  by  a  judge  touching  the  estate  and  effects  of  the  as- 
signor, and  as  to  the  property  and  means  he  had  when  the  earliest 
of  the  debts  or  liabilities  of  the  assignor  existing  at  the  date  of  the 
assignment  was  incurred,  and  as  to  the  property  and  means  he  still 
has  of  discharging  his  debts  and  liabilities,  and  as  to  the  disposal 
he  has  made  of  any  property  since  contracting  such  debt  or  incur- 
ring such  liability,  and  as  to  any  and  what  debts  are  owing  to  him. 

Sask.  51;  Alta.  53.  Procedure  upon  examination  of  an  as- 
signor.—The  lules  and  procedure  from  time  to  time  in  force  in  the 
court  for  the  examination  of  judgment  debtors  shall,  as  far  as  may 
be,  apply  to  an  examination  under  this  Act  of  an  assignor  in  all 
respects  as  if  the  assignor  were  a  judgment  debtor. 

Sask.  52;  Alta.  54.  "When  assignor  does  not  attend  or  re- 
fuses to  answer  ouestiors.—  In  case  such  assignor  does  not  at- 
tend as  required  by  any  appointment  or  appointment  and  order,  as 
the  case  may  be,  served  on  him,  and  does  not  allege  a  sufficient  ex- 
cuse for  not  attending,  or  if  attending  refuses  to  -disclose  his  pro- 
perty or  his  transactions  respecting  the  same,  or  does  not  make 
satisfactory  answers  respecting  the  same,  or  if  it  appears  from  such 
examination  of  the  assignor  that  such  assignor  has  concealed  or 
made  away  with  any  part  of  his  property  in  order  to  defeat  or  de- 
fraud his  creditors  or  any  of  them,  any  judge  may  on  summary 
proceedings  before  him  order  the  assignor  to  be  committed  to  goal 
for  any  term  not  -exceeding  twelve  months. 

Sask.  53;  Alta.  55.  Service  of  appointment. — Any  person 
liable  to  be  examined  under  the  [Saskatchewan: — fiftieth;  Alberta:  — 
fitty-second]  -.•action  of  this  Act  may  be  served  with  an  appointment 
signed  by  the  examiner  mentioned  in  the  [Saskatchewan: — fiftieth; 
Alberta: — fifty-second]  section  of  this  Act  or  a  copy  thereof,  and 
where  the  examination  is  to  take  place  under  an  order,  also  with  a 
copy  of  the  order;  such  service  to  be  made  at  least  forty-eight 
hours  before  the  time  appointed  for  the  examination,  and  the  person 
to  be  examined  is  to  be  paid  the  same  fees  as  a  witness. 

Sask.  54;  Alta.  56.  Conduct  of  examination.—  The  examina- 
tion under  tine  [Saskatchewan: — fiftieth;  Alberta: — fifty-second] 
section  of  this  Act  shall  be  conducted  in  the  same  manner  as  in  the 
case  of  an  oral  examination  of  an  opposite  party  in  a  suit  or  ac- 
tion. 

Sask.  55;  Alta.  57.  Compelling  attendance  and  production 
of  books.— An v  person  liable  to  be  examined  under  the  [Saskat- 
chewan:— fiftieth;  Alberta: — fifty-second]  section  hereof  may  be 
compeiled  to  attend  and  testify  and  to  produce  books  and  docu- 
ments in  the  same  manner  and  subject  to  the  same  rules  of  -examin- 
ation and  the  same  consequences  of  neglecting  to  attend  or  refus- 
ing to  disclose  the  matters  in  respect  of  which  he  may  be  examined 
as  in  the  case  of  a  witness  in  an  action  in  the  court. 

Sask.  56;  Alta.  58.  Calling  upon  persons  having  informa- 
tion as  to  assignor's  affairs  to  give  evidence  and  produce 
documents,  etc.— In  case  ?ny  person  has  or  is  believed  or  suspect- 
ed to  have  in  his  possession  or  power  any  of  the  assignor's  prop- 
erty, or  any  book,  document  or  paper  of  any  kind  relating  in  whole 
or  in  part  to  the  assignor,  his  dealings  or  property,  such  person 
may  upon  resolution  passed  by  a  majority  vote  of  the  creditors 
present  or  represented  at  a  regularly  called  meeting  of  the  credit- 
ors of  the  assignor  (exclusive  of  such  person  if  he  is  a  cre- 
ditor) or  upon  the  written  request  or  resolution  of  the  majority  of 
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the  inspectors  of  the  estate  be  required  by  the  assignee  to  produce 
such  books,  documents  or  papers  tor  the  information  of  such  as- 
signee or  to  deliver  over  to  him  any  such  property  of  -the  debtor. 

(a)  Examination  of  person  failing  to  produce  documents 
or  to  deliver  property.— In  case  such  person  fails  to  produce  the 
said  book,  document  or  other  paper,  or  to  deliver  over  such  pro- 
perty within  four  days  of  his  being  served  with  a  copy  of  the  said 
resolution  and  a  request  of  the  assignee  in  that  behalf,  or  in  case 
the  assignee  or  the  majority  of  the  inspectors  is  not  satisfied  that 
full  production  or  delivery  has  been  made,  the  assignee  may  with- 
out an  order  examine  the  said  person  before  any  of  the  officers  men- 
tioned in  the  [Saskatchewan: — fiftieth;  Alberta: — fifty-second]  sec- 
tion of  this  Act,  touching  any  such  property  or  document  or  other 
paper  which  he  is  supposed  to  have  received. 

(b)  Enforcing  attendance  and  production.— Any  such  person 
may  be  compelled  to  attend  and  testify  and  to  produce  upon  his 
examination  any  book,  document  or  other  paper  which  under  this 
section  he  is  liable  to  produce  in  the  same  manner  and  subject  to 
the  same  rules  of  examination  and  the  same  consequences  of  ne- 
glecting to  attend  or  refusing  to  disclose  the  matters  in  respect  of 
which  he  may  be  examined  as  in  the  case  of  a  witness  in  an  action 
in  the  court. 

REMUNERATION  OF  ASSIGNEE  AND  INSPECTORS. 

Sask.  57:  Alta.  59.  Remuneration  of  assignee.— The  as- 
signee Filial  1  receive  such  remuneration  as  slhall  be  voted  to  him  by 
the^  creditors  at  any  meeting  called  for  the  purpose  after  the  first 
dividend  sheet  has  been  prepared,  or  by  the  inspectors  in  case  of 
the  creditors  failing  to  provide  therefor  subject  to  the  review 
of  a  judge  if  complained  of  by  the  assignee  or  any  of  the  creditors. 

Sask.  58;  Alta.  60.  Where  remuneration  not  fixe-1  before 
the  final  dividend. —  In  case  the  remuneration  of  the  assignee  has 
not  been  fixed  under  the  last  preceding  section  before  the  final 
dividend,  the  assignee  may  insert  in  the  final  dividend  sheet  and 
retain  as  his  remuneration  a  sum  not  exceeding  five  per  cent,  of 
tlhe  cash  receipts,  subject  to  review  by  a  judge,  as  hereinbefore 
provided;  but  no  application  by  the  assignee  to  review  the  said  al- 
lowance shall  be  entertained  unless  previous  to  the  preparation  of 
the  final  dividend  sheet  the  question  of  his  remuneration  has  been 
brought  before  a  meeting  of  creditors  competent  to  decide  the  same. 

Sask.  59;  Alta.  61.  Remuneration  of  inspectors.— The  as- 
signee may  pay  or  allow  to  eadh  inspector  appointed  under  this 
Act  a  reasonable  charge  or  sum  for  the  due  performance  of  his  du- 
ties as  such  "inspector,  but  no  such  payment  or  allowance  to  an  in- 
spector in  any  estate  shall  exceed  the  sum  of  twenty-five  -dollars. 

GENERAL. 

Sask.  60;  Alta.  62.  Aifi(!?.vUs.-  Anv  affidavit  authorized  or 
required  under  this  Act  may  be  sworn  before  any  person  authoriz- 
ed to  administer  oaths. 

Alta.  63.— In  this  Act  unless  tibe  context  otherwise  indicates: 
1.  The   expression   "Court"    means   the   Supreme    Court    of    Al- 
berta in  all  cares  except  these  in  which  the  property  assigned  is  of 
the  value  of  $400  or  less,  in  which  case  "Court"  means  the  District 
Court  of  the  district  in  wMch  the  assignment  is  made; 
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2.  The  -expression  "judge"  means  a  judge  of  such  court  or  of 
such  District  Court  respectively. 

Sask.  61. — In  this  Act  unless,  the  Context  indicates  otherwise: 

1.  The  expression  "court"  means  the  Superior  Court  of  Record 
for  the  time  being  exercising  jurisdiction  in  this   province. 

2.  The  expression  "judge"  means  a  judge  of  ©aid  court. 

Sask.  62;  Alta.  64.  Act  not  to  apply  to  assignments  prior 
to  Act. — Nor  to  actions  commenced. —  This  Act  sihall  not  ap- 
ply to  any  assignment  executed  before  this  Act  comes  into  force  or 
to  any  proceedings  thereunder;  nor  shall  the  repeal  mentioned  in 
the  following  section  affect  any  act  done  or  any  right  or  right  of 
action  existing,  accruing  or  accrued  or  any  action  or  proceeding 
commenced  in  a  civil  cause  before  such  repeal  takes  effect,  but  such 
rights  may  be  enforced  and  such  aotfon  or  proceeding  continued 
as  thougih  this  Act  had  not  been  passed. 

Sask.  63;  Alta.  65.  Repeal.— Chapter  42  of  The  Consolidated 
Ordinance  1898  and  Chapter  11  of  the  Ordinances  of  1900  are  hereby 
repealed. 

Sask.  64.— This  Act  sihall  come  into  force  on  August  1st,  1906. 
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R.  S.  M.,  1902,  CHAP.  65. 

AN  ACT  TO  DECLARE  THE  TRUE  CONSTRUCTION  OP  THE 
ACT  PASSED  IN  THE  THIRTEENTH  YEAR  OF  THE  REIGN 
OF  QUEEN  ELIZABETH  AND  CHAPTERED  FIVE,  AND  IN- 
TITULED "AN  ACT  AGAINST  FRAUDULENT  DEEDS,  ALIE- 
NATIONS, ETC." 

Application  of  Act,  13  Eliz.,  c.  .5 s.  1. 

Exception s.  2. 

Preamble.— Whereas,  by  the  first  and  second  clauses  of  the 
Act  passed  in  the  thirteenth  year  of  the  reign  of  Her  Majesty  Queen 
Elizabeth,  chaptered  five,  it  is  enacted  as  follows:  — 

13  Eliz.,  c.  5,  ss.  1,  2. — For  the  avoiding  and,  abolishing  of 
"faigned,  covinous  and  fraudulent  feoffments,  gifts,  grants,  aliena- 
tions, conveyances,  bonds,  suits,  judgments  and  executions,  as 
"well  of  lands  and  tenements  as  of  goods  and  chattels,  more  com- 
"ruonly  used  and  practised  in  these  days  than  hath  been  seen  or 
"heard  of  heretofore,  which  feoffments,  gifts,  grants,  alienations, 
"conveyances,  bonds,  suits,  judgments  and  executions  have  been 
"and  are  devised  and  contrived  of  malice,  fraud,  covin,  collusion  or 
"guile,  to  the  end,  purpose  and  intent  to  delay,  hinder  or  defraud 
"creditors  and  others  of  their  just  and  lawful  actions,  suits,  debts, 
"accounts,  damages,  penalties,  forfeitures,  heriots,  mortuaries  and 
"reliefs,  not  only  to  the  let  or  hindrance  of  the  due  course  and  ex- 
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"ecution  of  law  and  justice,  but  also  to  the  overthrow  of  all  trufe  and 
"plain  dealing,  bargaining  and  chevisance  between  man  and  man, 
"without  the  which  no  commonwealth  or  civil  society  can  be  main- 
"ftained  or  continued ;  all  and  every  feoffment,  gift,  grant,  alienation, 
"bargain  and  conveyance  of  lands,  tenements,  hereditaments,  goods 
"and  chattels,  or  of  any  of  them,  or  of  any  lease,  rent,  common  or 
"other  profit  or  charge  out  of  the  same  lands,  tenements,  heredita- 
"ments,  goods  and  chattels,  or  any  of  them,  by  writing  or  otherwise, 
"and  all  and  every  bond,  suit,  judgment  and  execution,  at  any 
"time  had  or  made  since  the  beginning  of  the  Queen's  Majesty's 
"reign,  that  now  is,  or  at  any  time  hereafter  to  be,  had  or  made  to 
"or  for  any  intent  or  purpose  before  declared  and  expressed,  shall 
"be  from  henceforth  deemed  and  taKen  only  as  against  that  per- 
"son  or  persons,  his  or  their  heirs,  successors,  executors,  adminis- 
"trators,  and  assigns,  and  every  of  them,  whose  actions,  suits,  debts, 
"accounts,  damages,  penalties,  forfeitures,  heriots,  mortuaries  and 
"reliefs,  by  such  guileful,  covinous  or  fraudulent  devices  and  prac- 
tices as  is  aforesaid,  are,  shall  or  might  be  in  any  wise  disturbed, 
"hindered,  delayed  or  defrauded,  to  be  clearly  and  utterly  void,  frus- 
trate and  of  none  effect,  any  pretence,  colour,  feigned  considera- 
tion, expressing  of  use  or  any  other  matter  or  thing  to  the  con- 
trary notwithstanding;" 

Preamble.— And  whereas  it  is  also  by  the  sixth  clause  of  the 
said  Act  provided  and  enacted  as  follows: —  % 

13  Eliz.  c.  5,  s.  6.—  "This  Act,  or  any  thing  therein  contain- 
"ed,  shall  not  extend  to  any  estate  or  interest  in  lands,  tenements, 
"hereditaments,  leases,  rents,  commons,  profits,  goods  or  chattels, 
"had,  made,  conveyed  or  assured,  or  hereafter  to  be  had,  made,  con- 
veyed or  assured,  which  estate  and  interest  is,  or  shall  be,  upon 
"good  consideration  and  bona  fide  lawfully  conveyed  or  assured  fto 
"any  person  or  persons,  or  bodies  politic  or  corporate,  not  having 
"at  the  time  of  such  conveyance  or  assurance  to  them  made,  any 
"manner  of  notice  or  knowledge  of  such  covin,  fraud  or  collusion 
"as  is  aforesaid,  anything  before  mentioned  to  the  contrary  hereof 
"notwithstanding; " 

Preamble. —  And  whereas  there  are  doubts  as  to  the  true  con- 
struction of  the  said  Act,  and  it  is  expedient  to  declare  the  true 
construction  of  the  same;     R.S.M.,  c.  61,   Preamble. 

Now,  therefore,  His  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Legislative  Assembly  of  Manitoba,  enacts  as  follows:  — 

1.  To  what  instruments  said  Act  and  clauses  snail  apply.— 

The  said  first  and  second  clauses  of  the  said  Act  apply  to  all  in- 
struments executed  to  the  end,  purpose  and  intent  in  the  said  clauses 
set  forth,  notwithstanding  that  the  same  may  be  executed  upon  a 
valuable  consideration  and  with  intention,  as  between  the  parties 
to  the  same,  of  actually  transferring  to  and  for  the  benefit  of  the 
transferee  the  interest  expressed  to  be  thereby  transferred,  unless 
the  same  be  protected  under  the  said  sixth  clause  of  the  said  Act 
by  reason  of  bona  fides  and  want  of  notice  or  knowledge  on  tihe 
part  of  the  purchaser.    R.S.M.,  c.  61,  s.  1. 

2.  Not    to    apply    to    instruments    executed    before    April 

20th,  1885.—  This  Act  shall  not  apply  to  any  instrument  executed 
before  the  twentieth  day  of  April  in  the  year  one  thousand  eight 
hundred  and  eighty-five.     R.S.M.,  c.  61,  s.  2. 
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R.  S.  M.,  1902,  CHAP.  8. 

AN  ACT  RESPECTING  ASSIGNMENTS  AND  PREFERENCES  BY 
INSOLVENT  PERSONS. 

Short  Title s.  1. 

Official  Assignees ss.  2-4. 

Appointment  of,  s.  2. 

Security  of,  s.  3. 

Compensation  for  expense  of  furnishing  security,  s.  4. 

Assignments ss.  5-15. 

Who  may  be  assignee,  s.  5. 
Form  of  assignment,  s.  6. 
Effect  of,  s.  7. 

To  have  precedence  over  attachments,  &c,  s.  8. 
Sheriff  to  hand  over  property  to  assignee,  s.  9. 
Amendment  of  assignment,  s.  10. 
Publication  of  notice,  s.  11. 
Registration  of  assignment,  s.  12. 
Penalty  for  not  publishing  or  registering,  s.  13. 
Compelling  publication  and  registration,  s.  14. 
Failure  to  publish  or  register  not  to  invalidate  assignment, 
s.  15. 

Creditors'  Assignee ss.  16,  17. 

Appointment  of,  s.  16 
Transfer  of  estate  to,  s.  17. 

Meetings  of  Creditors ss.  18-22. 

Calling  first  meeting,  s.  18. 

Calling  at  creditors'  request,  s.  19. 

Directions  by  Judge  when  creditors  fail  to  give,  s.  20. 

Voting  at  meetings,  s.  21. 

How  votes  computed,  s.  22. 

Creditors'   Claims ss.  23-33. 

Proof  of  claims,  s.  23. 

Limiting  time  for,  s.  24. 

Unaccrued  claims,  s.  25. 

Set-off,  s.  26. 

Individual  and  partnership  estates,  s.  27. 

Priority  of  wages  or  salary,  s.  28. 

Valuing  securities,  s.  29. 

Negotiable  instruments,  s.  30. 

Remedy  for  not  valuing,  s.  31. 

Contesting  claims,  s.  32. 

Objections  by  assignor,  s.  33. 

Dividends ss.  34,  35. 

When  to  be  paid,  s.  34. 
Notice  of,  s.  35. 

Administration  of  Estate '.   ..    ..ss.  36,  37. 

Assets  not  to  be  removed  from  Manitoba,  s.  36. 
Accounts,  s.  37. 
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Fraudulent   or   Preferential  Assignments ss.  38-49. 

Fraudulent,  s.  38. 

With  intent  to  prefer,  s.  39. 

Having  effect  of  preferring,  void  against  creditors  affected,  s.  40. 

Having  such  effect  void  against  assignee,  s.  41. 

What  transactions  have  effect  of  preferring,  s.  42. 

Meaning  of  term  "creditor,"  s.  43. 

Protection  of  certain  transactions,  s.  44. 

Transfer  of  purchase  price  to  vendor's  creditor,  s.  45. 

Restoration  of  security,  s.  46. 

Protection  of  claim  for  wages,  &c,  s.  47. 

Actions  to  rescind,  s.  48. 

Following  proceeds,  s.  49. 

Examination  of  Assignor  and  Others ss.  50-56. 

Power  to  examine,  s.  50. 

Procedure  on  •examination  of  assignors,  ft.  51. 

Punishment  for  default,  s.   52. 

Service  of  appointment,  s.  53. 

Conduct  of  examination,  s.  54. 

Compelling  attendance  and  production,  s.  55. 

Production  of  books,  &c.f  by  third  parties,  s.  56. 

Remuneration  of  Assignees  and  Inspectors ss.  57-59. 

Fixing  assignee's  remuneration,  s.  57. 
Where  not  fixed  before  final  dividend,  s.  58, 
Fixing  inspectors',  s.  59. 

Affidavits s.  60. 

His  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  Manitoba,  enacts  as  follows:  — 

SHORT  TITLE. 

1.  Short  title.— This  Act  may  be  cited  as  "The  Assignments 
Act."     1  and  2  Ed.  VII.,  c.  2,  s.  42. 

•  OFFICIAL  ASSIGNEES. 

2.  Appointment  of  official  assignees.— The  Lieutenant  Govern- 
or in  Council  may  appoint  one  person  in  each  judicial  district  of 
this  Province  to  be  an  official  assignee  under  this  Act.  1  and  2 
Ed.  VII.,  c.  2,  s.  1. 

3.  Security  to  be  given  by  official  assignee. — No  official  as- 
signee shall  accept  any  assignment  or  trust,  or  execute  any  duties 
under  this  Act,  unless  and  until  he  has  given  security  to  the  satis- 
faction of  the  Lieutenant  Governor  in  Council,  by  bond  or  bonds 
or  otherwise,  to  His  Majesty,  His  heirs  and  successors,  in  the  sum 
of  ten  thousand  dollars  for  the  due  accounting  and  payment  over  of 
all  moneys  received  by  him  as  such  assignee.  1  and  2  Ed.  VII.,  c.  2, 
s.  40. 

4.  Expense,  of  furnishing  bond.— An  official  assignee  may 
charge  up  to  each  estate  which  comes  into  his  hands  the  sum  of  five 
dollars  to  re-imburse  himself  the  expense  incident  to  the  furnishing 
of  said  bonds.     1  and  2  Ed.  VII.,  c.  2,  s.  41. 
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ASSIGNMENTS. 

5.  General  assignment  not  in  accordance  -with  Act,   when 

void.— Every  assignment  for  the  general  benefit  of  creditors  which 
is  not  void  under  any  of  the  sections  of  this  Act  numbered  from 
thirty-eight,  to  forty-two,  inclusive  of  both  such  numbers,  but  is 
not  made  to  an  official  assignee,  nor  to  any  other  person  with  the 
consent  of  the  proportion  of  creditors  prescribed  by  the  forty-fourth 
section  of  this  Act,  shall  be  absolutely  null  and  void  to  all  intents 
and  purposes.     1  and  2  Ed.  VII.,  c.  2,  s.  3,  s-s.  3. 

6.  Form  of  assignment  for  general  benefit  of  creditors.— 
Every  assignment  made  under  this  Act  for  the  general  benefit  of 
creditors  shall  be  valid  and  sufficient  if  it  is  in  the  words  follow- 
ing, that  is  to  say: — "All  my  personal  property  and  all  my  real 
estate,  credits  and  effects,  which  may  be  seized  and  sold  under  ex- 
ecution," or  if  it  is  in  words  to  the  like  effect;  and  an  assignment 
so  expressed  shall  vest  in  the  assignee  all  the  real  and  personal  es- 
tate, rights,  property,  credits  and  effects,  whether  vested  or  con- 
tingent, belonging  at  the  time  of  the  assignment  to  the  assignor, 
except  such  as  are  by  law  exempt  from  seizure  or  sale  under  exe- 
cution or  other  legal  proceedings,  subject,  however,  as  regards 
lands,  to  the  provisions  of  "The  Registry  Act"  and  "The  Real  Pro- 
perty Act"  as  to  the  registration  of  the  assignment.  1  and  2  Ed. 
VII.,  c.  2,  s.  5. 

7.  All  assignments  for  general  benefit  of  creditors  to  be 
subject  to  this  Act.— Every  assignment  hereafter  executed  in  ac- 
cordance with  this  Act,  for  the  general  benefit  of  creditors,  whether 
the  (assignment  is  /or  Is  not  expressed  to  be  mad>  under  or  in  pur- 
suance of  this  Act,  and  whether  the  debtor  has  or  has  not  included 
all  his  real  and  personal  estate,  shall  vest  the  estate,  whether  real  or 
personal  or  partly  real  and  partly  personal  thereby  assigned  in  the 
assignee  therein  named  for  the  general  benefit  of  creditors,  and 
such  assignment  and  the  property  thereby  assigned  shall  be  sub- 
ject to  all  the  provisions  of  this  Act,  and  the  provisions  of  this 
Act  shall  apply  to  the  assignee  named  in  such  assignment.  1  and 
2  Ed.  VII.,  c.  2,  s.  6. 

8.  Assignments  to  take  precedence  of  judgments,  execu- 
tions, &c— An  assignment  for  the  general  benefit  of  creditors  un- 
der this  Act  shall  take  precedence  of  all  attachments  of  debts  by 
way  of  garnishment  where  the  money  has  not  been  actually  paid 
over  to  the  garnishing  creditor,  as  well  as  of  all  other  attachments 
and  of  all  judgments  and  registered  certificates  of  judgments  and 
of  all  executions  not  completely  executed  by  payment,  subject  to 
the  lien,  if  any,  of  execution  or  attaching  creditors  for  their  costs. 
1  and  2  Ed.  VII.,  c.  2,  s.  11. 

9.  Sheriff  to  hand  over  property  seized. —  In  case  a  deed  of 
assignment  as  aforesaid  has  been  duly  executed  and  registered,  the 
sheriff  or  bailiff  of  a  County  Court  having  seized  property  of  the 
assignor  under  execution  or  attachment  shall,  upon  receiving  a  copy 
of  the  assignment,  duly  certified  by  the  clerk  of  the  County  Court 
in  the  office  of  which  it  is  registered,  forthwith  deliver  to  the  as- 
signee all  the  -estate  and  effects  of  the  execution  debtor  in  his 
hands,  upon  payment  by  the  assignee  to  the  sheriff  or  bailiff  of  his 
fees  and  charges  and  the  costs  of  the  execution  creditor  or  credit- 
ors who  has  or  have  a  lien  as  above  provided.  If  the  sheriff  or 
bailiff  has  sold  the  debtor's  estate  or  any  part  thereof,  he  shall 
deliver  to  the  assignee  the  moneys  so  realized  by  him,  less  his  fees 
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and  the  said  execution  creditor's  costs.  The  assignee  shall  have 
the  same  power  to  enforce  a  return  and  the  same  remedies  for  fail- 
ure or  neglect  to  return  that  an  execution  creditor  has  under  "The 
King's  Bench  Act,"  or  "The  County  Courts  Act,"  or  otherwise.  58 
and '59  V.,  c.  6,  r.  695a,  part. 

10.  Amendment  of  assignment  by  Judge.— No  advantage 
shall  be  taken  or  gained  by  any  creditor  of  any  mistake,  defect  or 
imperfection  in  any  assignment  under  this  Act  for  the  general  bene- 
fit of  creditors,  if  the  same  can  be  amended  or  corrected;  and  any 
such  mistake,  defect  or  imperfection  shall  be  amended  by  any 
Judge  of  the  Court  of  King's  Bench  or  of  the  County  Court  in  the 
office  of  which  it  is  registered  or  by  this  Act  required  to  be  regist- 
ered. Such  amendment  may  be  made  on  application  of  the  assignee 
or  of  any  creditor  of  the  assignor,  on  such  notice  being  given  to 
other  parties  concerned,  as  the  Judge  shall  think  reasonable;  and 
the  amendment,  when  made,  shall  have  relation  back  to  the  date  of 
the  assignment,  but  so  as  not  to  prejudice  the  rights  of  innocent 
purchasers.     1  and  2  Ed.  VII.,  c.  2,  s.  12. 

11.  Notice  of  assignment  to  be  published.— No  assignment 
made  for  the  general  benefit  of  creditors  under  this  Act  shall  be 
within  the  operation  of  "The  Bills  of  Sale  and  Chattel  Mortgage 
Act,"  but  a  notice  of  the  assignment  shall,  as  soon  as  conveniently 
possible,  be  published  at  least  once  in  The  Manitoba  Gazette  and  not 
less  than  twice  in  at  least  one  newspaper  having  a  general  circu- 
lation in  the  judicial  district  in  which  (the  property  assigned  is 
situate.    1  and  2  Ed.  VII.,  c.  2,  s.  13,  s-s.  1. 

12.  Assignment  to  be  registered.— A  counterpart  or  copy  of 
every  such  assignment  shall  also,  within  ten  days  from  the  execu- 
tion thereof,  be  registered  (together  with  an  affidavit  of  a  witness 
thereto  of  the  due  execution  of  such  counterpart  or  of  the  assign- 
ment of  which  the  copy  filed  purports  to  be  a  copy)  in  the  office  of 
the  clerk  of  the  County  Court  of  the  judicial  division  where  the  as- 
signor, if  a  resident  in  Manitoba,  resides  at  the  time  of  the  execu- 
tion thereof,  or,  if  he  is  not  a  resident,  then  in  the  office  of  the 
clerk  of  the  County  Court  of  the  judicial  division  where  the  per- 
sonal property  so  assigned  is  or  wlhere  the  principal  part  thereof 
(in  case  the  assignment  includes  property  in  more  judicial  divi- 
sions than  one)  is  at  the  time  of  the  execution  of  such  assignment; 
and  such  clerks  shall  file  all  such  instruments  presented  to  them 
respectively  for  that  purpose  and  shall  indorse  thereon  the  time  of 
receiving  the  same  in  their  Tespeotivie  offices,  and  the  same  shall 
be  kept  there  for  the  inspection  of  all  persons  interested  therein. 
The  said  clerks  respectively  shall  number  and  enter  such  assign- 
ments, and  be  entitled  to  the  same  fees  for  services  in  the  same 
manner  as  if  such  assignments  had  been  registered  under  "The 
Bills  of  Sale  and  Chattel  Mortgage  Act."  1  and  2  Ed.  VII.,  c.  c.  2, 
s.  13.  s-s.  2. 

13.  Penalty   for   neglecting  publication    or    registration.— 

If  the  said  notice  is  not  published  in  the  regular  number  of  The 
Manitoba  Gazette  and  in  such  newspaper  as  aforesaid  within  ten  days 
from  the  execution  the  assignment  by  the  assignor,  or  if  the  as- 
signment is  not  registered  as  aforesaid  within  ten  days  from  the 
execution  thereof,  the  assignor  shall  be  liable  to  a  penalty  of  twen- 
ty-five dollars  for  each  and  every  day  which  shall  pass  after  the 
issue  of  the  number  of  the  newspaper  in  which  the  notice  should 
have  appeared  until  the  same  shall  have  been  published;  and  a  like 
penalty  for  each  and  every  day  which  shall  pass  after  the  expira- 
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tion  of  ten  days  from  the  execution  of  the  assignment  by  the  as- 
signor until  the  same  shall  have  been  registered. 

(a.)  The  assignee  shall  be  subject  to  a  like  penalty  for  any 
such  delay  for  each  and  every  day  which  shall  pass  after  the  ex- 
piration of  ten  days  from  the  delivery  of  the  assignment  to  him, 
or  of  ten  days  after  his  assent  thereto.  The  burden]  of  proving 
the  time  of  such  delivery  or  assent  shall  be  upon  the  assignee. 

(b.)  Such  penalties  may  be  recovered  summarily  with  costs  be- 
fore any  judge  of  the  Court  of  King's  Bench,  and  one-half  of  the 
penalty  shall  go  to  the  party  suing  and  the  other  half  for  the 
benefit  of  the  estate  of  tine  assignor. 

(c)  Liability  of  official  assignee. — In  case  of  an  assignment 
to  an  official  assignee,  he  shall  not  be  liable  for  any  of  tihe  penalties 
imposed  in  this  section  unless  he  has  been  paid  or  tendered  the 
cost  of  advertising  and  registering  the  assignment  a  reasonable 
time  before  the  time  required  for  so  advertising  and  registering, 
nor  shall  he  be  compelled  to  act  under  the  assignment  until  his  costs 
in  that  behalf  are  paid  or  tendered  to  him.  1  and  2  Ed.  VII.,  c.  2, 
s.  14. 

14.  Compelling  publication  and  registration. — In  case  the 
assignment  is  not  registered  and  notice  thereof  published  within  the 
time  hereinbefore  prescribed,  an  application  may  be  made  by  any 
one  interested  in  the  assignment  to  a  Judge  of  the  Court  of  King's 
Bench  to  compel  the  registration  of  the  assignment  and  publica- 
tion of  such  notice;  and  the  Judge  shall  make  his  order  in  that  be- 
half, and  with  or  without  costs,  or  upon  the  payment  of  costs  by 
such  person  as  he  may  in  his  discretion  direct  to  pay  the  same. 
1  and  2  Ed.  VII.,  c.  2,  s.  15. 

15.  Assignment   not    invalidated    by    omission    to    publish, 

&c—  The  omission  to  publish  or  register  as  aforesaid,  or  any  ir- 
regularity in  the  publication  or  registration,  shall  not  invalidate 
the  assignment.     1  and  2  Ed.  VII.,  c.  2,  s.  16. 

CREDITORS'  ASSIGNEE. 

16.  Appointment  of  substituted  assignee.— A  majority  in 
number  and  value  of  the  creditors  who  have  proved  claims  to  the 
amount  of  one  hundred  dollars  or  upwards  may  at  their  discretion 
substitute  any  other  person  for  any  assignee  to  whom  an  assign- 
ment has  been  made.     1  and  2  Ed.  VII.,  c.  2,  s.  8,  s-s.  1. 

17.  Rigbts  and  duties  of  tbe  substituted  assignee.—  Where 
a  new  assignee  is  substituted  or  appointed  as  in  the  last  preceding 
section  provided,  the  estate  shall  forthwith  vest  in  the  new  or  ad- 
ditional assignee,  without  a  conveyance  or  transfer,  and  he  shall 
register  an  affidavit  of  his  appointment  in  the  office  in  which  the 
original  assignment  was  filed.  Such  an  affidavit  may  also  be  re- 
gistered under  "The  Registry  Act"  or  filed  under  "The  Real  Pro- 
perty Act,"  and  such  registration  or  filing  shall  have  the  same  ef- 
fect as  the  registration  of  a  conveyance  or  filing  of  a  transfer.  1 
and  2  Ed.  VII.,  c.  2,  s.  8,  s-s.  2. 

MEETINGS  OF  CREDITORS. 

18.  Assignee  to  call  meeting  of  creditors. — It  shall  be  the 
duty  of  the  assignee  immediately  to  inform  himself,  by  reference  to 
the  debtor  and  his  records  of  account,  of  the  names  and  residences 
of  the  debtor's  creditors,  and,  within  five  days  from  the  date  of  as- 
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signment,  to  convene  a  meeting  of  the  creditors  for  the  appoint- 
ment of  inspectors  and  the  giving  of  directions  witn  reference  to 
the  disposal  of  the  estate,  by  mailing  prepaid  and  registered  to 
every  creditor  known  to  him  a  circular  calling  a  meeting  of  credit- 
ors to  be  held  in  his  office,  or  some  other  convenient  place  to  be 
named  in  the  notices,  not  later  than  twelve  days  after  the  mailing 
of  such  notice;  and  he  shall  also  publish  such  notice  by  advertise- 
ment in  The  Manitoba  Gazette  in  the  first  issue  after  the  expiration 
of  such  perio'd  of  five  days.     1  and  2  Ed.  VII.,  c.  2,  s.  17. 

19.  Meeting  of  creditors  by  request  of  majority  thereof.— 

In  case  of  a  request  in  writing  signed  by  a  majority  of  the  credit- 
ors having  claims  duly  proved  of  one  hundred  dollars  and  upwards, 
computed  according  to  the  provisions  of  the  twenty-second  section 
of  this  Act,  it  shall  be  the  duty  of  the  assignee,  within  two  days 
after  receiving  such  request,  to  call  a  meeting  of  the  creditors  at  a 
time  not  later  than  twelve  days  after  the  assignee  receives  the  re- 
quest. In  case  of  default,  the  assignee  shall  be  liable  to  a  penalty 
of  twenty-five  dollars  for  every  day  after  the  expiration  of  the 
time  limited  for  the  calling  of  the  meeting  until  th-e  meeting  is 
called.    1  and  2  Ed.  7,  c.  2,  s.  18,  s-s.  1. 

20.  Judge  to  give  directions  in  case  creditors  do  not  at- 
tend.— In  case  a  sufficient  number  of  creditors  do  not  attend  the 
meeting  mentioned  in  the  last  preceding  section,  or  fail  to  give  dir- 
ections with  reference  to1  the  disposal  of  the  estate,  any  of  the 
Judges  aforesaid  may  give  all  necessary  directions  in  that  behalf. 
1  and  2  Ed.  VII.,  c.  2,  s,  18,  s-s.  2. 

21.  Voting  at  meeting.— At  any  meeting  of  creditors  the  cre- 
ditors may  vote  in  person,  or  by  proxy  authorized  in  writing;  but 
no  creditor  whose  vote  is  disputed  shall  be  entitled  to  vote  until  he 
has  filed  with  th-e  assignee  an  affidavit  in  proof  of  his  claim,  stat- 
ing the  amount  and  nature  thereof.     1  and  2  Ed.  VII.,  c.  2,  s.  19. 

22.  Scale  of  .votes.— Subject  to  the  provisions  of  the  sixteenth 
and  twentieth  sections  hereof,  all  questions  discussed  at  meetings  of 
creditors  shall  be  decided  by  the  majority  of  votes,  and  for  such 
purpose  the  votes  of  creditors  shall  be  calculated  as  follows:  — 

For  every  claim  of  or  over  one  hundred  dollars,  and  less  than 
two  hundred  dollars,  one  vote. 

For  every  claim  of  or  over  two  hundred  dollars,  and  less  than 
five  hundred  dollars,  two  votes. 

For  every  claim  of  or  over  five  hundred  dollars,  and  less  than 
one  thousand  dollars,  three  votes. 

For  every  additional  one  thousand  dollars,  or  fraction  thereof, 
one  vote. 

(a)  Upon  claims  acquired  after  assignment.— >To  person  shall 
be  entitled  to  vote  on  a  claim  acquired  after  the  assignment  unless 
the  entire  claim  is  acquired,  but  this  shall  not  apply  to'  persons  ac- 
quiring notes,  bills  or  other  securities  upon  which  they  are  liable. 

(b)  Casting  vote.— In  case  of  a  tie  the  assignee,  or,  if  there  are 
two  assignees,  then  the  assignee  nominated  for  that  purpose  by 
creditors  (or  by  the  Judge  if  none  has  been  nominated  by  the  cre- 
ditors), shall  have  a  casting  vote.  1  and  2  Ed.  VII.,  c.  2,  s.  20,  EMS. 
1-3. 

CREDITORS'   CLAIMS. 

23.  Proof  of  claim.—  Every  person  claiming  to  be  entitled  to 
rank  on  the-  estate  assigned  shall  furnish  to  the  assignee   particu- 
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lars  of  his  claim,  proved  by  affidavit  and  such  vouchers  as  the    na- 
ture of  the  case  admits  of.     1  and  2  Ed.  VII.,  c.  2,  s.  21,  s-s.  1. 

24.  Limiting  time  for  proof  of  claim.— In  case  a  person 
claiming  to  be  entitled  to  rank  on  the  estate  assigned  does  not, 
within  a  reasonable  time  after  receiving  notice  of  the  assignment 
and  of  the  name  and  address  of  the  assignee,  furnish  to  the  assignee 
satisfactory  proofs  of  his  claim,  as  provided  by  this  and  tlhe  pre- 
ceding sections  of  this  Act,  a  Judge  of  the  Court  of  King's  Bench: 
may,  upon  a  summary  application  by  the  assignee  or  by  any  other 
person  interested  in  the  debtor's  estate  (of  which  application  at 
least  three  days'  notice  shall  be  given  to  the  person  alleged  to  have 
made  default  in  proving  a  claim  as  aforesaid),  order  that,  unless 
the  claim  be  proved  to  the  satisfaction,  of  the  Judge  within  a  time 
to  be  limited  by  the  order,  the  person  so  making  default  shall  no 
longer  be  deemed  a  creditor  of  the  estate  assigned,  and  shall  be 
wholly  barred  of  any  right  to  share  in  the  proceeds  thereof;  and, 
if  the  claim  is  not  so  proved  within  the  time  so  limited,  or  within 
such  further  time  as  the  said  Judge  may  by  subsequent  order  al- 
low, the  same  shall  be  wholly  barred,  and  the  assignee  shall  be  at 
liberty  to  distribute  tlhe  proceeds  of  the  estate  as  if  no  such  claim 
existed,  but  without  prejudice  to  the  liability  of  the  debtor  there- 
for. 

(a)  Not  to  interfere  with  Trustee  Act. — This  section  is  not  in- 
tended to  interfere  with  the  protection  afforded  to  assignees  by  the 
fortieth  and  forty-first  sections  of  "The  Manitoba  Trustee  Act."  1 
and  2  Ed.  VII.,  c.  2,  s.  21,  s-ss.  2,  3. 

25.  Creditor  may  prove  claim  not  due. — A  person  whose 
claim  has  not  accrued  due  shall  nevertheless  be  entitled  to  prove 
under  the  assignment  and  vote  at  meetings  of  creditors,  but  in  as- 
certaining tlhe  amount  of  any  such  claim  a  deduction  for  interest 
shall  be  made  for  the  time  which  has  to  run  until  the  claim  becomes 
due.     1  and  2  Ed.  VII.,  c.  2,  s.  21,  s-s.  4. 

26.  Set-off.— The  law  of  set-off  shall  apply  to  all  claims  made 
against  the  estate  and  also  to  all  actions  instituted  by  the  assignee 
for  the  recovery  of  -debts  due  to  the  assignor,  in  tlhe  same  manner 
and  to  the  same  extent  as  if  the  assignor  were  plaintiff  or  defend- 
ant, as  the  case  may  be,  except  in  so  far  as  any  claim  for  set-off 
shall  be  affected  by  the  provisions  respecting  frauds  or  fraudulent 
preferences  of  this  or  any  other  Act.     1  and  2  Ed.  VII.,  c.  2,  s.  26. 

27.  How    claims    are    to    rank    where    different    estates. — 

If  any  assignor  or  assignors  executing  an  assignment  under  this 
Act  for  the  general  benefit  of  his  or  tlheir  creditors  owes  or  owed 
debts  both  individually  and  as  a  member  of  different  co-partner- 
ships, the  claims  shall  rank  first  upon  the  estate  by  which  the 
debts  they  represent  were  contracted,  and  shall  only  rank  upon  the 
other  or  others  after  all  the  creditors  of  such  other  estate  or  es- 
tates have  been  paid  in  full.     1  and  2  Ed.  VII.,  c.  2,  s,  7. 

28.  Workmen's  wages  not  exceeding  three  months  privi- 
leged claims  under  assignment  for  benefit  of  creditors. — 
Provisions  applicable  to  all  wages.— In  case  of  an  assignment 
under  this  Act,  the  assignee  shall  pay,  in  priority  to  the  claims  of 
the  ordinary  or  general  creditors  of  the  person  making  the  same, 
the  wages  or  salary  of  all  persons  in  the  employ  of  such  person  at 
the  time  of  the  making  of  such  assignment,  or  within  one  month 
before  the  making  thereof,  not  exceeding  three  months'  wages  or 
salary,  such  wages  or  salary  to  be  for  arrears  only  and  not  for  any 
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unearned  portion,  and  such  persons  shall  be  entitled  to  rank  as  or- 
dinary or  general  creditors  for  the  residue,  if  any,  of  their  claims 
for  arrears  of  such  wages  or  salary.  The  provisions  of  this  sec- 
tion shall  apply  to  wages  or  salary,  whether  the  employment  in 
respect  of  whioh  the  same  may  be  payable  be  by  the  day,  week, 
month  or  year.    1  and  2  Ed.  .VII.,  c.  2,  s.  4. 

29.  Creditors  to  value  securities.—  Every  creditor  in  his  proof 
of  claim  shall  state  whether  he  holds  any  security  for  his  claim  or 
any  part  thereof;  and  if  such  security  is  on  the  estate  of  the  debt- 
or, or  on  the  estate  of  a  third  party  for  whom  such  debtor  is  only 
secondarily  liable,  he  shall  put  a  specified  value  thereon;  and  the 
assignee,  under  the  authority  of  the  creditors,  may  either  consent 
to  the  right  of  the  creditor  to  rank  for  the  claim  after  deducting 
such  valuation,  or  he  may  require  from  the  creditor  an  assignment 
of  the  security  at  an  advance  of  ten  per  cent,  upon  the  specified  val- 
ue to  be  paid  out  of  the  estate;  and  in  such  case  tine  difference 
between,  the  value  at  which  the  security  is  retained  and  the  amount 
of  the  gross  claim  of  the  creditor  ©hall  be  the  amount  for  whioh 
he  shall  rank  and  vote  in  respect  of  the  estate.  1  and  2  Ed.  VII.,  c. 
2,  s.  20,  s-s.  4. 

30.  Right  to  revalue  iu  certain  cases.— If  a  creditor  holds  a 
claim  based  upon  negotiable  instruments  upon  which  the  debtor  is 
only  indirectly  or  secondarily  liable,  and  w/hich  is  not  mature  or 
exigible,  such  creditor  shall  be  considered  to  hol'd  security  within 
the  meaning  of  the  last  preceding  section,  and  shall  put  a  value  on 
the  liability  of  the  party  primarily  liable  thereon  as  being  his  se- 
curity for  the  payment  thereof;  but  after  the  maturity  of  such 
liability  and  its  non-payment  he  shall  be  entitled  to  amend  and  re- 
value his  claim.     1  and  2  Ed.  VII.,  c.  2,  s.  20,  s-s.  5. 

31.  "When  creditor  holding  security  fails  to  value  same. — 
In  case  a  person  claiming  to  be  entitled  to  rank  on  the  estate  as- 
signed holds  security  for  his  claim  or  any  part  thereof,  of  such  a 
nature  that  he  is  required  by  this  Act  to  value  the  same,  and  he 
fails  to  value  such  security,  a  Judge  of  the  Court  of  King's  Bench 
may  upon  summary  application  by  the  assignee  or  by  any  other 
person  interested  in  the  debtor's  estate,  of  which  application  three 
days'  notice  shall  be  given  to  such  claimant  order  that  unless  a 
specified  value  shall  be  placed  on  such  security  and  notified  in  writ- 
ing to  the  assignee  within  a  time  to  be  limited  by  the  order,  such 
claimant  shall,  in  respect  of  the  claim  or  the  part  thereof  for 
which  the  security  is  held,  in  case  the  security  is  held  for  part 
only  of  the  claim,  be  wholly  barred  of  any  right  to  share  in  the 
proceeds  of  such  estate;  and  if  a  specified  value  is  not  placed  on 
such  security,  and  notified  in  writing  to  the  assignee  according  to 
the  exigency  of  the  said  order,  or  witlhin  such  further  time  as  the 
said  Judge  may  by  subsequent  order  allow,  the  said  claim  or  the 
said  part,  as  the  case  may  be,  shall  be  wholly  barred  as  against 
such  estate,  but  without  prejudice  to  the  liability  of  the  debtor 
therefor.     1  and  2  Ed.  VII.,  c.  2,  s.  20,  s-s.  6. 

32.  Contestation  of  claim.— At  any  time  after  the  assignee 
receives  from  any  person  claiming  to  be  entitled  to  rank  on  the  es- 
tate proof  of  his  claim,  notice  of  contestation  of  the  claim  may  be 
served  by  the  assignee  upon  the  claimant.  Within  thirty  days  after  the 
receipt  of  the  notice,  or  such  further  time  as  a  Judge  of  the  Court 
of  King's  Bench  may  on  application  allow,  an  action  slhall  be 
brought  by  the  claimant  against  the  assignee  to  establish  the  claim 
and  a  copy  of  the  statement  of  claim  in  the  action,  or  summons  in 
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case  the  action  is  brought  in  a  County  Court,  shall  be  served  on 
the  assignee;  and,  in  default  of  suclh  action  being  brought  and  state- 
ment of  claim  or  summons  served  within  the  time  aforesaid,  the 
claim  to  rank  on  the  estate  snail  be  forever  barred. 

(a)  Service  of  process  on  solicitors. — The  notice  by  the  as- 
signee shall  contain  the  name  and  place  of  business  of  one  of  the 
solicitors  of  the  Court  of  King's  Bendh  for  Manitoba,  upon  whom 
service  of  the  statement  of  claim  or  summons  may  be  made;  and 
service  upon  such  solicitor  shall  be  deemed  sufficient  service  of  the 
statement  of  claim  or  summons.     1  Ed.  VII.,  c.  2,  s.  22. 

33.  Procedure  where  assignee  is  satisfied  with  proof  of 
claim  and  dehtor  desires  to  dispute  same.— In  case  the  assignee 
is  satisfied  with  the  proof  adduced  in  support  of  a  claim,  but  the 
debtor  disputes  the  same,  such  debtor  shall  do  so  by  notice  in  writ- 
ing to  the  assignee,  stating  the  grounds  upon  which  he  disputes  the 
claim;  and  such  notice  shall  be  given  within  ten  days  of  such  debt- 
or being  notified  in  writing  by  the  assignee  that  he  is  satisfied  with 
the  proof  adduced  as  aforesaid,  and  not  afterwards  unless  by  spe- 
cial leave  of  a  Judge  of  the  Court  of  King's  Bench. 

(a)  If  upon  receiving  such  notice  of  dispute  the  assignee  does 
not  deem  it  proper  to  require  the  claimant  to  bring  an  action  to  es- 
tablish, his  claim,  he  shall  notify  the  debtor  in  writing  of  this  fact, 
and  the  debtor  may  thereupon,  and  within  ten  days  of  his  receiv- 
ing sucih  notice,  apply  to  the  said  Judge  for  an  order  requiring  the 
assignee  to  serve  a  notice  of  contestation.  The  Judge  shall  only 
make  such  order  if,  after  notice  to  the  assignee,  the  Judg}?  is  of 
opinion  that  there  are  good  grounds  for  contesting  the  claim.  In 
case  the  debtor  does  not  make  an  application  as  aforesaid,  the  de- 
cision of  the  assignee  shall  as  against  him.  be  final  and  conclusive 
so  far  as  regards  the  distribution  of  the  assigned  estate. 

(b)  If  upon  the  application  the  claimant  consents  in  writing, 
the  Judge  may,  in  a  summary  manner,  decide  the  question  of  the 
validity  of  the  claim. 

(c)  If  an  action  is  brought  by  the  claimant  against  the  assignee, 
the  debtor  may  intervene  at  the  trial,  either  personally  or  by 
counsel,  for  the  purpose  of  calling  and  examining  or  cross-examin- 
ing witnesses.     1  and  2  Ed.  VII.,  c.  2,  s.  23. 

DIVIDENDS. 

34.  Dividends,  when  to  be  paid.-  As  large  a  dividend  as  can 
with  safety  be  paid  shall  be  paid  by  every  assignee  under  this  Act 
within  six  months  from  'the  date  of  amy  assignment  made  hereunder, 
and  earlier  if  required  by  the  inspectors;  and  thereafter  a  further 
dividend  shall  ,be  paid  every  six  months,  and  more  frequently  if  re- 
quired by  the  inspectors,  until  the  estate  is  wound  up  and  disposed 
of.     1  and  2  Ed.  VII.,  c.  2,  s.  28. 

35.  Notice  of  dividend  sheet.— So  soon  as  a  dividend  sheet  is 
prepared  notice  thereof  shall  be  given  by  letter  posted  to  each  credit- 
or, inclosing  an  abstract  of  receipts  and  disbursements,  showing  what 
interest  has  been  received  by  the  assignee  for  moneys  in  his  hands, 
together  with  a  copy  of  the  dividend  sheet,  noting  thereon  the  claims 
objected  to,  and  stating  whether  any  reservation  has  or  has  not 
been  made  therefor;  and,  after  the  expiry  of  eight  days  from  the 
day  of  mailing  such  notice,  abstract  and  dividend  sheet  as  aforesaid, 
dividends  on  all  claims  not  objected  to  within  that  period  shall  be 
paid.     1  and  2  Ed.  VII.,  c.  2,  s.  29. 
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ADMINISTRATIONS  OF  ESTATE. 

36.  Assets  not  to  be  removed  out  of  tbe  Province,  and 
moneys  to  be  deposited  in  a  bank.—  No  property  or  assets  of  an 
estate  assigned  under  the  provisions  of  this  Act  shall  he  removed  out 
of  (the  Province  without  the  order  of  a  Judge  of  the  Court  of  King's 
Bench;  and  the  proceeds  of  the  sale  of  any  such  property  or  assets 
and  afll  moneys  received  on  account  of  any  estate  snail  be  deposited 
by  the  assignee  in  one  of  the  incorporated  banks  within  this  Prov- 
ince, and  ishall  not  be  withdrawn  or  removed  without  the  order  of 
such  Judge,  except  m  payment. of  dividends  and  other  charges  inci- 
dental to  the  winding  up  of  the  estate,  which  shall  include  rent, 
wages,  mortgages,  secured  and  preferred  and  partly  secured  and 
preferred  claims. 

(a)  Penalty.—  Any  assignee  or  other  person  acting  in  his  stead 
or  on  his  behalf  violating  the  provisions  of  this  section  shall  be 
liable  to  a  penalty  of  five  hundred  dollars,  which  may  be  recovered 
summarily  with  costs  before  any  of  the  Judges  aforesaid,  and  one- 
half  of  the  said  penalty  shall  go  to  the  person  suing  therefor,  and 
the  other  half  shaM  belong  to  the  said  estate;  but,  in  default  of  pay- 
ment of  the  said  penalty  and  all  costs  which  may  be  incurred  in  any 
action  or  proceeding  for  the  recovery  thereof,  such  assignee  or  other 
person  may  be  imprisoned  for  any  period  not  exceeding  thirty  days, 
and  shall  be  disqualified  from  acting  as  assignee  of  any  estate  while 
such  default  continues. 

(b)  Application  of  section  limited.—  This  section  shall  not 
apply  to  any  assignment  executed  before  the  first  day  of  March  in 
the  year  one  thousand  nine  hundred  and  two  or  to  any  proceedings 
thereunder.     1  and  2  Ed.  VII.,  c.  2,  s.  24. 

37.  Accounts  to  be  kept  accessible.— Upon  the  expiration  of 
one  month  from  the  first  meeting  of  creditors,,  or  as  soon  as  may 
be  after  the  expiration  of  such  period,  and  afterwards  from  time  to 
time  at  intervals  of  not  more  than  three  months,  the  assignee  shall 
prepare,  ana  keep  constantly  accessible  to  the  creditors,  accounts  and 
statements  of  his  doings  as  such  assignee,  and  of  the  position  of 
the  estate.    1  and  2  Ed.  VII.,  c.  2,  s.  25. 

I 
FRAUDULENT  OR  PREFERENTIAL  TRANSFERS. 

i 

38.  Gifts,  transfers,  &c,  made  by  insolvents  wbich  defeat 
or  prejudice  creditors  to  be  void.—  Subject  to  the  provisions  of 
the  forty-tfourth,  forty-fifth,  forty-sixth  and  forty-seventh  sections  of 
this  Act,  every  gift,  conveyance,  assignment  or  transfer,  delivery 
over  or  payment  of  goods,  chattels  or  effects,  or  of  bills,  bonds,  notes 
or  securities,  or  of  shares,  dividends,  premiums  or  bonus  in  any  bank, 
company  or  corporation  or  of  any  other  property,  real  or  personal, 
made  by  a  person  at  a  time  when  he  is  in  insolvent  circumstances, 
or  is  unable  to  pay  his  debts  in  full,  or  knows  that  he  is  on  the  eve 
of  insolvency,  with  intent  to  defeat,  hinder,  delay  or  prejudice  his 
creditors,  or  any  one  or  more  of  them,  shall,  as  against  the  creditor 
or  creditors  injured,  delayed  or  prejudiced,  be  utterly  void.  1  and 
2  Ed.  VII.,  c.  2,  s.  2,  s-s.  1. 

39.  Transfers  with  intent  to  prefer  creditors.— Subject  to 
the  provisions  of  the  forty-fourth,  forty-fifth,  forty-sixth  and  forty- 
seventh  sections  of  this  Act,  every  gift,  conveyance,  assignment  or 
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transfer,  delivery  over  or  payment  of  goods,  chattels  or  effects,  or  of 
bills,  bonds,  notes  or  securities,  or  of  shares,  dividends,  premiums  or 
bonus  in  any  bank,  company  or  corporation,  or  of  any  other  property, 
real  or  personal,  made  by  a  person  at  a  time  when  he  is  in  insolvent 
circumstances,  or  is  unable  to  pay  his  debts  an  full,  or  knows  that 
he  is  on  the  eve  of  insolvency,  to  or  for  a  creditor,  with  intent  to 
give  such  creditor  preference  over  his  other  creditors,  or  over  any 
one  or  more  o:f  them  shall,  as  against  the  creditor  or  creditors  in- 
jured, delayed,  prejudiced  or  postponed,  be  utterly  void.  1  and  2. 
Ed.  VII.,  c.  2,  s.  2,  s-s.  2. 

40.  Transfers  having  effect  of  preference  void,  if  attacked 
within  sixty  days.— Subject  to  the  provisions  of  the  forty-fourth, 
forty-fifth,  forty-sixth  and  forty-seventh  sections  of  this  Act,  every 
such  gift,  conveyance,  assignment  or  transfer,  delivery  over  or  pay- 
ment as  aforesaid,  made  to  or  for  a  creditor  by  a  person  at  any  time 
when  he  is  in  insolvent  circumstances,  or  is  unable  to  pay  his  debts 
in  full  or  knows  that  he  is  on  the  eve  of  -insolvency,  and  which  has 
the  effect  of  giving  such  creditor  a  preference  over  the  other  credit- 
ors of  the  debtor,  or  over  one  or  more  of  them,  shall,  in  and  with 
respect  to  any  action  or  proceeding  which,  within  sixty  days  there- 
after, is  brought,  had  or  taken  to  impeach  or  set  aside  such  transac- 
tion, be  utterly  void  as  against  the  creditor  or  creditors  injured,  de- 
layed, prejudiced  or  postponed.     1  and  2  Ed.  VII.,  c.  2,  s.  2,  s-s  3. 

41.  Or  if  assignment  made  within  sixty  days. —  Subject  to 
the  provisions  of  the  forty-fourth,  forty-fifth,  forty-sixth  and  forty- 
seventh  sections  of  this  Act,  every  such  gift,  conveyance,  assignment 
or  transier,  delivery  over  or  payment  as  aforesaid,  made  to  or  for  a 
creditor  by  a  person  at  any  time  when  he  is  in  insolvent  circum- 
stances, or  is  unable  to  pay  his  debts  in  full,  or  knows  that  he  is  on 
the  eve  of  insolvency,  and  which  has  the  effect  of  giving  such  credit- 
or a  preference  over  the  other  creditors  of  the  debtor  or  over  one  or 
more  of  them,  shall,  if  the  debtor,  within  sixty  days  after  the  trans- 
action, makes  an  assignment  for  the  benefit  of  his  creditors,  be  ut- 
terly void  as  against  the  assignee  or  any  creditor  authorized  to  take 
proceedings  to  avoid  the  same  under  the  forty-eighth  section  hereof. 
1  and  2  Ed.  \  II.,  c.  2,  s.  2,  s-s  4. 

42.  "What  transactions  to  be  deemed  preferential. — Intent 
or  motive  immaterial. — Pressure  or  want  of  knowledge  on 
part  of  creditor  not  to  save  the  transaction. — A  transaction 
shall  be  deemed  to  be  one  which  has  the  effect  of  giving  a  creditor  a 
preference  over  other  creditors  w  thin  the  meaning  of  the  two  last 
preceding  sections,  if  by  such  transaction  a  creditor  is  given  or  real- 
izes, or  is  placed  in  a  position  to  realize,  payment,  satisfaction  or 
security  for  the  debtor's  indebtedness  to  him,  or  a  portion  thereof, 
greater  proportionately  than  could  be  realized  by  or  for  the  unse- 
cured creditors  generally  of  such  debtor.,  or  for  the  unsecured 
portion  of  his  liabilities,  out  of  the  assets  of  the  debtor  left 
available  and  subject  to  judgment,  execution,  attachment  or  other 
process;  and  such  effect  shall  not  be  deemed  dependent  upon  the 
intent  or  motive  of  the  debtor  or  upon  the  transaction  being  entered 
into  voluntarily  or  under  pressure;  and  no  pressure  by  a  creditor,  or 
want  of  notice  to  the  creditor  alleged  to  have  been  so  preferred  of 
the  debtor's  circumstances,  inability  or  knowledge  as  aforesaid,  or  of 
the  effect  of  the  transaction,  shall  avail  to  protect  the  transaction, 
except  as  provided  by  the  forty-fourth  and  forty-seventh  sections 
hereof.     1  and  2  Ed.  VII.,  c.  2,  s.  2,  s-s  5. 
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43.  "Creditor"  for  certain  purposes  to  include  surety  and 
indorser.—  When  the  word  "creditor"  or  "creditors"  occurs  in  any 
of  the  four  last  preceding  sections,  such  word  shall  be  deemed  to  in- 
clude any  surety  and  the  indorser  of  any  promissory  note  or  bill  of 
exchange  wno  would,  upon  payment  by  him  of  the  debt,  promissory 
note  or  bill  of  exchange,  in  respect  of  which  such  suretyship  wa3 
entered  into  or  such  indorsement  was  given,  become  a  creditor  of  the 
person  giving  the  preference  within  the  meaning  of  said  sub-section, 
and  such  word  shall  include  a  cestui  que  trust  or  other  person  to 
whom  the  liability  is  equitable  only.  1  and  2  Ed.  VII.,  c.  2,  s.  2, 
s-s.  6. 

44.  Assignments  for  benefit  of  creditors  and  "bona  fide" 
sales,  &c,  protected.— Proviso.— Nothing  in  the  six  last  preceding 
sections  shall  apply  to  any  assignment  made  to  an  official  assignee 
or,  with  the  consent  of  a  majority  of  the  creditors  having  claims  of 
one  hundred  dollars  and  upwards,  computed  according  to  the  pro- 
visions of  the  twenty-second  section  of  this  Act,  to  any  other  person, 
for  the  purpose  in  each  of  the  said  cases  of  paying  rateably  and  pro- 
portionately and  without  preference  oor  priority  all  the  creditors  of 
the  debtor  their  just  debts;  nor  to  any  bona  fide  sale  or  payment  made 
in  the  ordinary  course  of  trade  or  calling  to  innocent  purchasers  or 
parties;  nor  to  any  payment  of  money  to  a  creditor,  nor  to  any 
bona  fide  conveyance,  assignment,  transfer  or  delivery  over  of  any 
goods,  securities  or  property  of  any  kind,  as  above  mentioned,  which 
is  made  in  consideration  of  any  present  actual  bona  fide  payment  in 
money,  or  by  way  of  security  for  any  present  actual  bona  fide  ad- 
vance of  money,  or  which  is  made  in  consideration  of  any  present 
actual  bona  fide  sale  or  delivery  of  goods  or  other  property;  provided  ' 
that  the  money  paid,  or  the  goods  or  other  property  sold  or  delivered, 
hear  a  fair  and  reasonable  relative  value  to  the  consideration  there- 
for.    1  land  2  Ed.  VII.,  c.  2,  s.  3,  s-s.  1. 

45.  Transfer  to  creditor  of  consideration  for  sale  invalid.— 

In  case  of  a  valid  sale  oif  goods,  securities  or  property,  and  payment 
or  transfer  of  the  consideration  or  part  thereof  by  the  purchaser  to 
a  creditor  of  the  vendor,  under  circumstances  which  would  render 
void  such  a  payment  or  transfer  by  the  debtor  personally  and  direct- 
ly, the  payment  or  transfer,  even  though  valid  as  respects  the  pur- 
chaser, shah  be  void  as  respects  the  creditor  to  whom  the  'same  is 
made.     1  and  2  Ed.  VII.,  c.  2,  s.  3,  s-s.  2. 

46.  Security  given  up  upon  void  payment  to  be  returned.— 
In  case  a  payment  has  been  made  which  is  void  under  this  Act,  and 
any  valuable  security  was  given  up  in  consideration  of  the  payment, 
the  creditor  shaH  be  entitled  to  have  the  security  restored  or  its 
value  made  good  to  him  before,  or  as  a  condition  of,  the  return  of 
the  payment.     1  and  2  Ed.  VII.,  c.  2,  s.  3,  sis.  4. 

47.  Payment  of  wages  protected. — Exchange  of  securities 
protected. — Certain  assignments  to  be  valid.—  Nothing  herein 
contained  shall  affect  the  priority  of  a  claim  for  wages  or  salary 
under  the  twenty-eighth  section  of  this  Act,  or  shall  prevent  a  debtor 
providing  for  payment  of  wages  or  saiary  due  by  him  in  accordance 
with  the  provisions  of  the  said  section.  Nor  shall  anything  .herein 
contained  affect  any  payment  of  money  to  a  creditor  where  such 
creditor,  by  reason  or  on  account  of  such  payment,  has  lost  or  been 
deprived  of  or  has  in  good  faith  given  up  any  valid  security  which  he 
held  for  the  payment  of  the  debt  so  paid,  unless  the  value  of  the  se- 
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curity  is  restored  to  the  creditor,  nor  the  substitution  in  good  faith 
of  one  security  for  another  security  for  the  same  debt,  so  far  as  the 
debtor's  estate  is  not  thereby  lessened  in  value  to  the  other  creditors. 
Nor  shall  anything  herein  contained  invalidate  a  security  given  to  a 
creditor  for  a  pre-existing  debt  where,  by  reason  or  on  account  of  the 
giving  of  the  security,  an  advance  in  money  is  made  to  the  debtor  by 
tne  creditor  in  the  bona  fide  belief  that  the  advance  will  enable  the 
debtor  to  continue  his  trade  or  business  and  to  pay  his  debts  in 
full.     1  and  2  Ed.  VII.,  c.  2,  s.  3,  s-s.  5. 

48.  Rights  of  action  of  assignee.— Except  as  is  hereinafter 
otherwise  provided,  the  assignee  shall  have  an  exclusive  right  of 
suing  for  the  rescission  of  agreements,  deeds  and  instruments  or 
other  transactions  made  or  entered  into  in  fraud  of  creditors,  or 
made  or  entere-d  into  in  violation  of  this  Act. 

(a)  Creditor  may  proceed  in  certain  cases,  if  assignee  re- 
fuses.—  If  at  any  time  a  creditor  desires  to  cause  any  proceeding  to 
be  taken  which,  in  his  opinion,  would  be  for  the  benefit  of  the  estate, 
and  the  assignee,  under  the  authority  of  the  creditors  or  inspectors, 
refuses  or  neglects  to  take  such  proceeding,  after  being  duly  required 
so  to  do,  the  creditor  shall  have  the  right  to  obtain  an  order  of  a 
Judge  of  the  Court  of  King's  Bench  authorizing  him  to  take  the 
proceedings  in  the  name  of  the  assignee,  but  at  his  own  expense  and 
risk,  upon  such  terms  and  conditons  as  to  indemnity  to  the  assignee 
as  the  Judge  may  prescribe;  and  thereupon  any  benefit  derived  from 
the  proceedings  shall,  to  the  extent  of  his  claim  and  full  costs,  belong 
exclusively  to  the  creditor  instituting  the  same  for  his  benefit;  but 
if,  before  such  order  is  granted,  the  assignee  shall  signify  to  the 
Judge  his  -readiness  to  institute  the  proceedings  for  the  benefit  of  the 
creditors  the  order  shall  prescribe  the  time  within  which  he  shall 
do  so,  and  in  that  case  the  advantage  derived  from  the  proceeding, 
if  instituted  within  such  time,  shall  belong  to  the  estate. 

(b)  Creditors  suing  for  rescission  of  void  transactions  for 
benefit  of  creditors  generally.—  Where  there  is  no  valid  assign- 
ment for  the  benefit  of  creditors,  one  or  more  creditors  may,  for  the 
benefit  of  creditors  generally,  or  for  the  benefit  of  such  creditors  as 
have  been  injured,  delayed,  prejudiced  or  postponed  by  the  im- 
peached transaction,  sue  for  the  rescission  of  or  to  have  declared 
void  agreements,  'deeds,  instruments  or  other  transactions  made  or 
entered  into  in  fraud  of  creditors  or  in  violation  of  this  Act  or  there- 
by declared  void;  and  in  case  any  amendment  of  the  statement  of 
clam  be  made,  the  same  shall  relate  back  to  the  commencement  of 
the  action  for  the  purpose  of  the  time  limited  by  the  fortieth  section 
hereof. 

(c)  Delivery  over  and  sale  of  property  affected. —  In  any  ac- 
tion under  this  section  the  Court  may  direct  delivery  of  any  property 
in  question  to  the  assignee  or  a  sheriff  or  a  receiver,  and  may  order 
a  sale  thereof  and  such  distribution  of  the  proceeds  as  may  seem 
equitable,  either  through  the  assignee  or  through  a  sheriff  or  re- 
ceiver or  otherwise  as  may  seem  proper.' 

(d)  Distribution  of  proceeds  of  property  amongst  creditors 
"pro  rata."—  In  case  of  a  transaction  void  under  this  Act  as  en- 
tered into  with  intent  to  give  a  preference  or  having  the  effect  of 
giving  a  preference,  the  subject  matters  shall  not  be  se'zable  or  at- 
tachable or  liable  to  sale  for  the  satisfaction,  according  to  priorities 
otherwise  prevailing  of  judgments,  attachments,  or    other    process, 
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except  executions;  but  where  not  realized  under  execution  so  as  to 
be  distr  Datable  by  a  sheriff  or  bailiff  among  creditors,  'the  Court 
shall  have  and  exercise  jurisdiction  to  realize'  the  same  for  the  bene- 
fit of  all  the  creditors,  and  to  distribute  the  proceeds  among  them 
rate^bly  and  proportionately.     1  and  2  Ed.  VII..,  c.  2,  s.  y. 

49.  Following  proceeds  of  property  fraudulently  trans- 
ferred.—in  the  case  of  a  gift,  conveyance,  assignment  or  transfer 
of  any  property,  real  or  personal,  which  in  law  is  inval'd  against 
creditors,  ii  /the  person  to  whom  the  gift,  conveyance,  assignment 
or  transfer  was  made  shall  have  sold  or  disposed  of,  realised  or  col- 
lected, the  property  or  any  part  thereof,  the  money  or  other  pro- 
ceeds or  'the  amount  thereof,  whether  further  disposed  of  or  not, 
may  be  seized  or  recovered  in  any  action  by  a  person  who  would 
be  entitled  to  seize  and  recover  the  property  if  it  had  remained  in 
the  possession  or  control  of  the  -debtor  or  of  the  person  to  whom  the 
gift,  conveyance,  transfer,  delivery  or  payment  was  made,  and  such 
right  to  seize  and  recover  shall  .belong,  not  only  to  an  assignee  for 
the  general  'benefit  of  the  creditors  of  the  said  debtor,  but,  in  case 
there  is  no- such  assignment,  shall  exist  in  favor  of  all  creditors  of 
such  debtor. 

(a)  Taking  proceeds  under  execution.— Where  there  has  been 
no  valid  assignment  for  the  benefit  of  creditors,  and  the  proceeds 
are  of  a  character  to  be  seizable  under  execution,  they  may  be  seized 
under  ithe  execution  of  any  creditor,  and  shaU  be  distributable  rate- 
ably  amongst  the  creditors  under  "The  Executions  Act"  or  "The 
County  Courts  Act"  or  otherwise. 

(b)  Creditor  suing  on  behalf  of  himself  and  other  cre- 
ditors.—Where  there  has  been  no  valid  assignment  for  the  benefit 
of  creditors,  and  whether  the  proceeds  realized  as  aforesaid  are  or 
are  not  of  a  character  to  be  seized  under  execution,  an  action  may 
be  brought  therefor  or  to  recover  the  amount  thereof  by  a  creditor 
(whether  a  judgment  creditor  or  not)  on  behalf  of  himself  and  all 
other  creditors,  or  such  other  proceedings  may  be  taken  as  may  be 
necessary  «to  render  the  said  proceeds  or  the  amount  thereof  available 
for  the  general  benefit  of  the  creditors. 

(c)  Protection  of  innocent  purchasers.— This  section  shall 
not  apply  as  against  innocent  purchasers  of  any  such  property.  1 
and  2  Ed.  VIi.,  c.  2,  s.  10. 

Ll.  , 

EXAMINATION  OF  ASSIGNORS  AND  OTHERS. 

50.  Examination  of  assignor  or  employees. —  Where  there 
has  been  an  assignment  for  the  benefit  of  creditors*  the  assignee  jt 
assignees,  upon  resolution  passed  by  a  majority  vote  of  the  credit- 
ors present  or  represented  at  a  meeting  of  the  creditors  of  the 
assignor  regularly  called,  or  upon  the  written  request  or  resolu- 
tion of  the  majordity  of  the  inspectors,  of  the  -estate,  may,  with- 
out an  order,  examine  the  assignor  or  any  person  who  is  or  has  been 
an  agenit,  clerk,  servant,  officer  or  employee  of  any  kind  of  the  as- 
signor, upon  oath,  before  a  master  or  local  master  or  a  special  ex- 
aminer of  the  Court  of  King's  Bench,  or  before  a  deputy  clerk  of  the 
Crow.n  of  the  Court  of  King's  Bench,  or  before  the  Judge  of  the 
County  Court  of  the  judicial  division  within  which  such  assignor  re- 
sides, or  may,  by  the  order  of  a  Judge  of  any  Court  aforesaid,  exam- 
ine the  assignor  on  oath  before  any  other    person    to    be    specially 
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named  in  such  order,  touching  the  estate  and  effects  of  the  assignor, 
and  as  to  the  .property  an»d  means  he  had  when  the  earliest  of  the 
debts  or  liabilities  of  the  assignor  existing  at  the  date  of  the  assign- 
ment was  incurred,  and  as  to  the  property  and  means  he  still  has  of 
discharging  his  debts  and  liabilities,  and  as  to  the  disposal  he  has 
made  of  any  property  since  contracting  such  debt  or  incurring  such 
liability,  and  as  to  any  and  what  debts  are  owing  to  him.  1  and  2 
Ed.  Vii.,  c.  2,  s.  33. 

51.  Procedure  upon  examination  of  an  assignor. — The  rules 
and  procedure  from  time  to  time  in  force  in  the  Court  of  King's 
Bench  for  the  examinat  on  of  judgment  debtors  shall,  as  far  as  may 
be,  apply  to  an  examination  under  this  Act  of  an  assignor  in  all  re- 
spects as  if  the  assignor  were  a  judgment  debtor.  1  and  2  Ed.  VII.,  c. 
2,  s.  34. 

52.  When  assignor  does  not  attend  or  refuses  to  answer 
questions.— In  case  such  assignor  does  not  attend  as  required  by  any 
appointment,  or  appointment  and  order,  as  the  case  may  be,  served 
on  him,  and  does  not  allege  a  sufficient  excuse  for  not  attending,  or, 
if  attending,  refuses  to  disclose  his  property  or  his  transactions  re- 
specting tne  same,  or  does  not  make  satisfactory  answers  respecting 
the  same,  or,  if  it  appears  from  such  examination  of  the  as- 
signor tnat  such  assignor  has  concealed  or  made  away  with 
any  part  oif  his  property  dn  order  to  defeat  or  defraud  his  creditors  or 
any  of  them,  any  Judge  of  any  of  the  Courts  aforesaid  may  order  the 
assignor  to  be  committed  to  the  common  gaol  of  the  judicial  district 
in  which  he  resides  for  any  term  not  exceeding  twelve  months.  1  and 
2  Ed.  VII.,  c.  2,  s.  35. 

53.  Service  of  appointment.— Any  person  liable  to  be  exam- 
ined under  the  fiftieth  section  of  this  Act  may  be  served  with  an  ap- 
pointment signed  by  the  Judge  or  officer  mentioned  in  the  fiftieth 
section  of  this  Act,  or  a  copy  thereof,  and,  wnere  the  examination 
is  to  take  place  under  an  order,  also  with  a  copy  of  the  order;  such 
service  to  be  made  ait  least  forty-eight  hours  before  the  time  appoint- 
ed for  the  examination;  and  the  person  to  be  examined  is  to  be  paid 
the  same  fees  as  a  witness.    1  and  2  Ed.  VII.,  c.  2,  s.  36,  s-s  1. 

54.  Conduct  of  examination.— The  examination  under  the 
fiftieth  section  of  this  Act  shall  be  conducted  in  the  same  manner 
as  in  the  case  of  an  oral  examination  of  an  opposite  party,  in  a  suit 
or  action.     1  and  2  Ed.  VII.,  c.  2,  s.  36,  s-s.  2. 

55.  Compelling  attendance  and  production  of  books.— 
Any  person  (liable  to  be  examined  under  the  fiftieth  section  hereof 
may  be  compelled  to  attend  and  testify  and  to  produce  books  and 
documents,  in  the  same  manner  and  subject  to  the  same  rules  of  ex- 
amination, and  the  same  consequences  of  neglecting  to  attend  or  re- 
fusing to  disclose  the  matters  in  respect  of  which  he  may  be  exam- 
ined, as  in  the  case  of  a  witness  in  an  action  in  the  Court  of  King's 
Bench.     1  and  2  Ed.  VII.,  c.  2,  s.  37. 

56.  Calling  upon  persons  having  information  as  to  as- 
signor's affairs  to  give  evidence  and  produce  documents,  &c. — 
In  case  any  person  has,  or  is  believea  or  suspected  to  have,  in  his 
possession  or  power  any  of  the  assignor's  property,  or  any  book, 
document  or  paper  of  any  kind  relating  in  whole  or  in  part  to  the 
assignor,  his  dealings  or  property,  such  person  may,  upon  resolution 
passed  by  a  majority  vote  of  the  creditors  present  or  represented  at 
a  regularly  called  meeting  of  the  creditors  of  the  assignor  (exclusive 
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of  such  person,  if  he  is  a  creditor),  or  upon  the  written  request  or 
resolution  oi  the  majority  of  the  inspectors  of  the  estate,  be  required 
by  the  assignee  to  produce  such  oooks,  documents  or  papers  for  the 
information  of  such  assignee,  or  to  deliver  over  to  him  any  such 
property  of  the  debtor. 

(a)  Examination  of  person  failing  to  produce  documents 
or  to  deliver  property. — In  case  such  person  fails  to  produce  the 
said  book,  ■document  or  other  paper,  or  to  deliver  over  such  property, 
within  four  days  of  his  being  served  with  a  copy  of  the  said  resolu- 
tion and  a  request  of  the  assignee  in  that  behalf,  or  in  case  the  as- 
signee or  the  majority  of  the  inspectors  is  or  are  not  satisfied  it'hat 
full  production  or  delivery  has  been  made,  the  assignee  may,  without 
an  order,  examine  the  said  person  before  any  of  the  officers  men- 
tioned in  the  fiftieth  section  of  this  Act  touching  any  such  property 
or  document  or  other  paper  which  he  is  supposed  to  have  received. 

(b)  Enforcing  attendance  and  production. —  Any  such  per- 
son may  be  compelled  to  attend  and  testify,  and  to  produce  upon 
his  examination  any  book,  document  or  other  paper  which  under  this 
section  he  is  liable  to  produce  in  the  same  manner  and  subject  to 
the  same  rules  of  examination,  and  the  same  consequences  of  ne- 
glecting to  attend  or  refusing  to  disclose  the  matters  in  respect  of 
which  he  may  be  examined,  as  in  the  case  of  a  witness  in  an  action 
in  the  Court  of  King's  Bench.     1  and  2  Ed.  VII.,  c.  2,  s.  38. 

REMUNERATION  OF  ASSIGNEE  AND  INSPECTORS. 

57.  Remuneration  of  assignee.— The  assignee  shall  receive 
such  remuneration  as  shall  be  voted  to  him  by  the  creditors  at  any 
meeting  called  for  the  purpose  after  the  first  dividend  sheet  has  been 
prepared,  or  by  the  inspectors  in  case  of  the  creditors  failing  to  pro- 
vide therefor,  subject  to  the  review  of  a  Judge  of  the  Court  of  King's 
Bench  if  complained  of  by  the  assignee  or  any  of  the  creditors.  1  and 
2  Ed.  VII.,  c.  2,  s.  30. 

58.  "Where  remuneration  not  fixed  before  the  final  divi- 
dend.—In  case  the  remuneration  of  the  assignee  has  not  been  fixed 
under  the  last  preceding  section  before  the  final  dividend,  the  as- 
signee may- insert  in  the  final  dividend  sheet  and  retain  as  his  re- 
muneration a  sum  not  exceeding  five  per  cent,  of  the  cash  receipts, 
subject  to  review  by  a  Judge  as  hereinbefore  provided;  but  no  appli- 
cation by  the  assignee  to  review  the  said  allowance  shall  be  enter- 
tained unless,  previous  to  the  preparation  of  the  final  dividend  sheet, 
the  question  of  his  remuneration  has  been  brought  before  a  meeting 
of  creditors  competent  to  decide  the  same.  1  and  2  Ed.  v'll.,  c.  2,  s.  31. 

59.  Remuneration  of  inspectors.— The  assignee  may  pay  or 
allow  to  eaon  inspector  appointed  under  this  Act  a  reasonable  charge 
or  sum  for  the  due  performance  of  his  duties  as  such  inspector,  but  no 
such  payment  or  allowance  to  an  inspector  in  any  estate  shall  ex- 
ceed the  sum  of  twenty-five  dollars.    1  and  2  Ed.  VII.,  c.  2,  s.  32. 

AFFIDAVITS. 

60.  Affidavits.—  Any  affidavit  authorized  or  required  under  this 
Act  may  be  sworn  before  any  person  authorized  by  "The  Manitoba 
Evidence  Act"  to  administer  affidavits,  or  before  a  justice  of  the 
peace,  or,  if  sworn  out  of  Man'toba.  before  a  notary  public  or  other 
functionary  authorized  to  administer  oaths  outside  of  this  Province 
under  any  statute  thereof.  1  and  2  Ed.  VII.,  c.  2.  s.  27. 
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ONTARIO. 

R.  S.  O.,  1897.  CHAP.  338. 

AN  ACT  FOR  PREVENTION  OF  FRAUDS  AND  PERJURIES. 

His  Majesty,  by  and  with  the  advice  and  consent  of  the  Legisla- 
tive Assembly  of  the  Province  of  Ontario,  enacts  as  follows. — 

1.  Short  title.— This  Act  may  be  cited  as  The  Statute  of  Frauds. 
New. 

2.  Reasons  for  passing  this  Act.— Parol  leases  and  inter- 
ests of  freehold,  etc.,  to  have  the  force  of  estates  at  will  only.— 

For  prevention  of  many  fraudulent  practices  which  are  commonly 
endeavoured  to  be  upheld  by  perjury,  and  subornation  of  perjury,  all 
leases,  estates,  interests  or  freehold,  or  terms  of  years,  or  any  un- 
certain interest  of,  in,  to,  or  out  of,  any  messuages,  lands,  tenements, 
or  hereditaments,  made  or  created  by  livery  and  seizin  only,  or  by 
parol,  and  not  put  in  writing  and  signed  by  the  parties  so  making,  or 
creating,  the  same,  or  their  agents  thereunto  lawfully  authorized  by 
wi-iting,  shall  have  the  force  and  effect  of  leases  or  estates  at  will 
only,  and  shall  not,  either  in  law  or  equity,  be  deemed  or  taken 
to  have  any  other  or  greater  force  or  effect;  any  consideration  for 
making  any  such  parol  leases  or  estates,  or  any  former  law  or  usage 
to  the  contrary  notwithstanding.     29  Car.  2,  c.  3,  s.  1. 

(See  also  R.S.O.  e.  119,  s.  7.) 

3.  Except  leases  not    exceeding  three  years,  etc.—  Except, 
nevertheless,  all  leases  not  exceeding  the  term  of  three  years  from 
the  making  thereof,  whereupon  the  rent  reserved  to  the  landlord  dur- 
ing such  term  shall  amount  unto  two-third  parts  at  the  least  of  the 
full  improved  value  of  the-  thing  demised.     29  Car.  2,  c.  3,  s.  2. 

4.  No  leases,  or  estates  of  freehold,  etc.,  to  be  granted  or 
surrended  bnt  by  writing  signed. — And,  moreover,  no  leases,  es- 
tates or  interests,  either  of  freehold,  or  terms  of  years,  or  any  uncer- 
tain interest,  of,  in,  to,  or  out  of,  any  messuages,  lands,  tenements, 
or  hereditaments,  shall  be  assigned,  granted,  or  surrendered,  unless 
it  be  by.  deed,  or  note  in  writing,  signed  by  the  party  so  assigning, 
granting,  or  surrendering,  the  same,  or  his  agent,  thereunto  lawfully 
authorized  by  writing,  or  iby  act  and  operation  of  law.  29  Car.  2,  c. 
3,  s.  3. 

(See  R.S.O.  c.  119,  ss.  3,  7.) 

5.  J*'o  action  against  executors,  etc.,  upon  a  special  pro- 
mise; or  upon  any  agreement,  or  contract  for  sale  of  lands, 
etc.,  unless  agreement,  etc.,  be  in  writing  and  signed.— 
No  action  shall  be  brought  whereby  to  charge  any  executor,  or  ad- 
ministrator, upon  any  special  promise  to  answer  damages  out  of  his 
own  estate,  or  whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  -debt,  default,  or  miscarriages,  of  another 
person,  or  to  charge  any  person  upon  any  agreement  made  upon  con- 
sideration of  marriage,  or  upon  any  contract  or  sale  of  lands,  tene- 
ments or  hereditaments,  or  any  interest  in,  or  concerning  them,  or 
upon  any  agreement  that  is  not  to  be  performed  within  the  space 
of  one  year  from  the  making  thereof,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
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therewith,  or  some  person  thereunto  by  him  lawfully  authorized.  29 
Car.  2,  c.  3,  s.  4. 

6.  Declarations  or  creations  of  trusts  of  land  to  be  in 
writing  signed. — All  declarations  of  creations  of  trusts  or  confi- 
dences of  any  lands,  tenements,  or  hereditaments,  shall  be  manifested 
and  proved  by  some  writing  signed  by  the  party  who  is  by  law 
enabled  to  declare  such  trust,  or  by  his  last  will  in  writing,  or  else 
they  shall  be  utterly  void,  and  of  none  effect.    29  Car.  2,  c.  3,  s.  7. 

7.  Proviso  for  trusts  arising,  transferred,  or  extinguished, 
by  application  of  law. —  Provided  always,  that  where  any  convey- 
ance shall  be  made  of  any  lands  or  tenements,  toy-  which  a  trust  or 
confidence  shall  or  may  arise,  or  result,  by  the  implication,  or  con- 
struction of  law,  or  be  transferred,  or  extinguished*  by  an  act,  or 
operation  of  law,  then,  and  in  every  such  care,  such  trust  or  con- 
fidence shall  be  of  the  like  force  and  effect  as  the  same  would  have 
been  if  this  statute  had  not  been  made;  any  thing  hereinbefore  con- 
tained to  the  contrary  notwithstanding.    29  Car.  2,  c.  3,  s.  8. 

8.  Assignments  of  trusts  shall  be  in  writing.—  All  grants 
and  assignments  of  any  trust  or  confidence  shall  likewise  be  in  writ- 
ing signed  by  the  party  granting  or  assigning  the  same,  or  by  such 
last  will  or  devise,  or  else  shall  likewise  be  utterly  void,  and  of  none 
effect.    29  Car.  2,  c.  3,  *  9. 

9.  Lands,  etc.,  of  "cestui  que  trust"  liable  to  judgments, 
etc.,  and  held  free  from  the  incumbrances  of  the  persons 
seized  in  trust.— Trust  shall  be  assets  by  descent.— It  shall  and 
may  be  lawful  for  every  sheriff,  or  other  officer,  to  whom  any  writ 
or  precept  is,  or  shall  be,  directed  at  the  suit  of  any  person  of,  for, 
and  upon,  any  judgment,  statute,  or  recognizance,  hereafter  to  be 
made  or  had,  to  do,  make,  and  deliver  execution  unto  the  party,  in 
that  behalf  suing,  of  all  such  lands,  tenements,  rectories,  rents  and 
hereditaments,  as  any  other  person  be  in  any  manner  of  wise  seized, 
or  possessed,  or  hereafter  shall  be  seized  or  possessed,  in  trust  for 
him,  against  whom  execution  is  so  sued,  like  as  the  sheriff  or  other 
officer  might,  or  ought  to  have  done,  if  the  said  party  agadnst  Whom 
execution  hereafter  shall  be  so  sued  had  been  seized  of  such  lands, 
tenements,  rectories,  rents,  or  other  hereditaments  of  such  estate  as 
such  other  person  be  seized  of  in  trust  for  him  at  the  time  of  the 
said  execution  sued,  which  lands,  tenements,  rectories,  rents,  and 
other  hereditaments,  by  force  and  virtue  of  such  execution,  snail  ac- 
cordingly be  held  and  enjoyed,  free  and  discharged  from  all  incum- 
brances of  such  person  as  shall  be  so  seized,  or  possessed,  in  trust 
for  the  person  against  whom  such  execution  sthall  be  sued;  and  if  any 
cestui  que  trust  hereafter  shall  die  leaving  a  trust  in  fee  simple  to  de- 
scend to  his  heir,  then,  and  in  every  such  case,  such  trust  shall  be 
deemed  and  taken,  and  is  hereby  declared,  to  be  assets  by  descent,  and 
the  heir  shall  be  liable  to,  and  chargeable  with,  the  obligations  of  his 
ancestors  for,  and  by  reason,  of  such  assets,  as  fully  and  amply  as  he 
might,  or  ought  to  have  been,  if  the  estate  in  law  had  descended  to  him 
in  possession,  in  like  manner  as  the  trust  descended;  any  law,  custom, 
or  usage,  to  the  contrary,  in  any  wise  notwithstanding.  29,  Car.  2, 
c.  3,  s.  10. 

(See  R.  8.  0.  c.  127,  s.  3.) 

10.  But  heir  shall  not  by  reason  thereof  become  charge- 
able of  his  own  estate.— Provided  always,  no  heir  that  shall  be- 
come chargeable  by  reason  of  any  estate,  or  trust,  made  assets  in  his 
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hands  by  this  law,  shall  by  reason  of  any  kind  of  plea  or  confession 
of  the  action,  or  suffering  judgment  by  nient  (icdirc,  or  any  other  mat- 
ter, be  chargeable  to  pay  the  condemnation  out  of  his  own  estate, 
but  execution  shall  be  sued  of  the  whole  estate  so  made  assets  in  his 
hands  by  descent,  in  whose  hands  soever  it  shall  come  after  the  writ 
purchased,  in  the  same  manner  as  it  is  to  be  at  and  by  the  common 
law,  where  the  heir  at  law  pleading  a  true  plea  judgment  is  prayed 
against  him  thereupon;  anything  in  the  present  Act  contained  to  the 
contrary  notwithstanding.     29  Car.  2,  c.  3,  s.  11. 

11.  Writs  of  execution  to  bind  the  property  of  goods,  but 
from  the  time  of  their  delivery  to  the  officer.—  No  writ  of  fieri 
facias,  or  other  writ  of  execution,  shall  bind  the  property  of  the  good^, 
against  which  such  writ  of  execution  is  sued  forth,  but  from  the  time 
that  such  writ  shall  ibe  delivered  to  the  sheriff,  under-sheriff,  or  cor- 
oner to  be  executed,  and,  for  the  better  manifestation  of  the  said 
time,  the  sheriff,  under-sheriff,  and  coroner,  their  deputies,  and 
agents,  shall,  upon  the  receipt  of  any  such  writ  (without  fee  for  doing 
the  same),  indorse  upon  the  back  thereof  the  day  of  the  month  and 
year  whereon  he  or  they  received  the  same.  29  Car.  2,  c.  3,  s.  15, 
(or  s.  16  in  ±tuff  head's  Ed.). 

(See  R.  S.  0.,  c.  77,  s.  7.) 

12.  In  what  cases  only  contracts  for  sales  of  goods  for 
$40  or  more  to  be  binding.—  No  contract  lor  tne  sale  of  any  goods, 
wares,  or  merchandises,  for  the  price  of  forty  dollars,  or  upwards, 
shall  be  allowed  to  be  good,  except  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the  same,  or  give  something  in 
earnest  to  bind  the  bargain,  or  in  part  of  payment,  or  that  some 
note  or  memorandum  in  writing  of  the  said  bargain  be  made,  and 
signed  by  the  parties  to  be  charged  by  such  contract,  or  their  agents 
thereunto  lawfully  authorized.  29  Car.  2,  c.  3,  s.  16  (or  s.  17  in  Ruff- 
head's  Ed.). 

(See  R.  S.  0.,  c.  Vt6,  s.  9. 


R.  S.  O.  897,  CHAP.  334. 


AN    ACT    AGAINST    FRAUDULENT    DEEDS,    GIFTS,   DEVISES, 
ALIENATIONS,  ETC. 

His  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  Ontario,  enacts  as  follows:  — 

1.  Evils  of  feigned  conveyances  to  defrand  creditors;  snch 
conveyances   declared   void   as   against   the   creditors. —  For    the 

avoiding  and  abolishing  of  feigned,  covinous,  and  fraudulent  feoff- 
ments, gifts,  grants,  alienations,  conveyances,  bonds,  suits,  judgments, 
and  executions,  as  well  of  lands  and  tenements  as  of  goods  and  chat- 
tels, more  commonly  used  and  practised,  in  these  days,  than  hath  been 
seen  or  heard  of  heretofore,  which  feoffments,  gifts,  grants,  alienations, 
conveyances,  bonds,  suits,  judgments,  and  executions,  have  been,  and 
are,  devised  and  contrived  of  malice,  fraud,  covin,  collusion,  or  guile, 
to  the  end,  purpose  and  intent  to  delay,  hinder,  or  defraud,  creditors 
and  others,  of  their  just  and  lawful  actions,  suits,  debts,  accounts, 
damages,  penalties,  forfeitures,  not  only  to  the  let  or  hindrance  of 
the  due  course  and  execution  of  law  and  justice,  but  also  to  the  over- 
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throw  of  all  true  and  plain  dealing,  bargaining  and  chevysaunce,  be- 
tween man  and  man,  without  the  which  no  commonwealth  or  civil 
society  can  be  maintained  or  continued: — All  and  every  feoffment, 
gift,  grant,  alienation,  bargain,  and  conveyance,  of  lands,  tenements, 
hereditaments,  goods  and  chattels,  or  any  of  them,  or  of  any  lease, 
rent,  common,  or  other  profits,  or  charge,  out  of  the  same  lands,  te7ie- 
ments,  (hereditaments,  goods  and  chattels,  or  any  of  them,  by  writ- 
ing or  otherwise,  and  all  and  every  bond,  suit,  judgment,  and  exe- 
cution, at  any  time  had  or  made,  or  at  any  time  hereafter  to  be  had 
or  made,  to  or  for  any  intent  or  purpose  before  declared  and  ex- 
pressed, shall  be  from  henceforth  deemed  and  taken,  only  as  against 
that  person  and  his  assigns,  and  every  of  them,  whose  actions,  suits, 
debts,  accounts,  damages,  penalties,  forfeitures,  by  sucn  guileful,  cov- 
inous or  fraudulent,  devices  and  practices  as  is  aforesaid,  are,  shall, 
or  might  be,  in  any  wise  'disturbed,  hindered,  delayed,  or  defrauded, 
to  be  clearly  and  /utterly  void,  frustrate,  and  of  none  effect,  any  pre- 
tence, colour,  feigned  consideration,  expressing  of  use,  or  any  other 
matter  or  thing,  to  the  contrary  notwithstanding.  13  Eliz.,  c.  5,  s.  1. 
2.  All  parties  to  such  fraudulent  conveyances,  putting  the 
same  in  effect,  shall  forfeit  one  year's  value  of  land,  and  the 
whole  value  of  goods  so  conveyed;  half  to  the  Crown,  and  half 
to  the  party  grieved.—  All  and  every  the  parties  to  sucb  feigned, 
covinous,  or  fraudulent  feoffment,  gift,  grant,  alienation,  bargain;  con- 
veyance, bonds,  suits,  judgments,  executions,  and  other  things  before 
expressed,  or  being  privy  to,  and  knowing  of,  the  same  or  any  of 
them,  which  at  any  time  shall  wittingly  and  willingly  put  in  use, 
avow,  maintain,  justify,  or  defend,  the  same  or  any  of  them,  as  true, 
simple,  and  done,  had,  or  made,  bona  fide  upon  good  consideration, 
or  shall  alien  or  assign,  any  of  the  lands,  tenements,  goods,  leases, 
or  other  things  before  mentioned,  to  him  or  them  conveyed  as  is 
aforesaid,  or  any  part  thereof,  shall  incur  the  penalty  and  forfeiture 
of  one  year's  value  of  the  said  lands,  tenements,  and  hereditaments, 
leases,  rents,  commons,  or  other  profits  of,  or  out  of,  the  same,  and 
the  whole  value  of  the  said  goods  and  chattels,  and  also  so  much 
money  as  shall  be  contained  in  any  such  covinous  and  feigned  bonds.; 
the  one  moiety  whereof  to  be  to  the  Crown,  and  the  other  moiety  to 
the  party  grieved  by  such  feigned  and  fraudulent  feoffment,  gift, 
grant,  alienation,  bargain,  conveyance,  bonds,  •suits,  judgments,  exe- 
cutions, leases,  rents,  commons  profits,  charges,  and  other  things 
aforesaid,  to  be  recovered  by  action  in  any  court  of  record  of  com- 
petent jurisdiction;  and  also,  being  thereof  lawfully  convicted,  shall 
suffer  imprisonment  for  one-half  year  without  bail  or  mainprize.  13 
Eliz.,  c.  5,  s.  2. 

3.  Proviso  for  conveyances  by  tenants  in  tail,  &c. —  Where 
a  conveyance  made  by  a  tenant  in  tail  is  impeached  under  section  1, 
such  deed  shall,  nevertheless,  be  as  valid  as  against  the  heirs  in  tail, 
and  all  persons  entitled  in  reversion,  or  remainder,  as  if  this  Act  had 
not  been  made.     13  Eliz.,  c.  5,  s.  3. 

4.  Proviso  for  conveyances  made  "bona  fide,"  and  on  good 
consideration.— Sections  1  and  2  or  anything  therein  contained, 
shall  not  extend  to  any  estate  or  interest,  in  lands,  tenements,  here- 
ditaments, leases,  rents;  commons,  profits,  goods  or  chattels,  had, 
made,  conveyed  or  assured,  or  hereafter  to  be  had,  made,  conveyed,  or 
assured,  upon  good  consideration,  and  bona  fide,  to  any  person  not 
having  at  the  time  of  such  conveyance  or  assurance  to  him  made  any 
manner  ot  notice  or  knowledge  of  such  covin,  fraud,  or  collusion,  as 
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is  aforesaid;  anything  before  mentioned  to  the  contrary  hereof  not- 
withstanding.   13  Eliz.,  c.  5,  s.  5. 

5.  Fraudulent  conveyances,  made  to  deceive  purchasers, 
declared  void  as  against  such,  purchasers.— All  and  every  con- 
veyance, grant,  charge,  lease,  estate,  incumbrance,  and  limitation  of 
use,  or  uses,  of,  in,  or  out  of,  any  lands,  tenements  or  other  heredit- 
aments whatsoever,  had  or  made,  or  at  any  time  hereafter  to  be  had 
or  made,  for  the  intent  and  of  purpose  to  defraud  and  deceive  such 
person  as  may  have  purchased,  or  shall  afterwards  purchase,  in  fee 
simple,  fee  tail,  for  life,  lives,  or  years,  the  same  lands,  tenements, 
and  hereditaments,  or  any  part  or  parcel  thereof,  so  formerly  con- 
veyed, granted,  leased,  charged,  incumbered,  or  limited  in  use,  or  to 
•defraud  and  deceive  such  as  have,  or  shall,  purchase  any  rent,  profit 
or  commodity  in  or  out  of,  the  same,  or  any,  part  thereof,  shall  be 
deemed  and  taken,  only  as  against  that  person  and  his  assigns,  and 
against  all  and  every  other  person  lawfully  having  or  claiming  by, 
from,  or  under  him,  or  them,  which  have  purchased,  or  shall  hereafter 
so  purchase,  for  money  or  other  good  consideration  the  same  lan-ds, 
tenements  or  hereditaments,  or  any  part  or  parcel  thereof,  or  any 
rent,  profit  or  commodity  in,  or  out  of,  the  same,  to  be  utterly  void, 
frustrate  and  of  none  effect,  any  pretence,  colour,  feigned  considera- 
tion, or  expressing  of  any  use  or  uses,  to  the  contrary  notwithstand- 
ing.   27  Enz.,  c.  4,  s.  1. 

6.  Penalty  upon  all  parties  to  such  fraudulent  convey- 
ances, putting  the  same  in  effect,  one  year's  value,  half  to  the 
Crown  and  half  to  the  party  grieved;  and  half  a  year's  im- 
prisonment.—AH  and  every  the  parties  to  such. feigned,  covinous, 
and  fraudulent  gifts,  grants,  leases,  charges,  or  conveyances,  before 
expressed,  or  being  privy  to,  and  knowing  of,  the  same  or  any  of 
them,  who  shall  wittingly  and  willingly  put  in  use,  avow,  maintain, 
justify  or  defend  the  same  or  any  of  them,  as  true,  simple  and  done, 
had  or  made,  bona  fide,  or  upon  good  consideration,  to  the  disturbance 
or  hindrance  of  the  said  purchaser  or  purchasers,  lessees,  or  grant- 
ees, or  to  the  disturbance,  or  hindrance  of  their  heirs,  successors, 
executors,  administrators  or  assigns,  or  such  as  have,  or  shall  law- 
fully claim,  anything  by,  from,  or  under,  them,  or  any  of  them,  shall 
incur  the  penalty  and  forfeiture  of  one  year's  vUue  of  the  said  lands, 
tenements,  and  hereditaments,  so  purchased,  or  charged,  the  one 
moiety  whereof  to  be  to  the  Crown,  and  the  other  moiety  to  the  party 
grieved  by  such  feigned  and  fraudulent  gift,  grant,  lease,  conveyance, 
incumbrance,  or  limitation  of  use,  to  be  recovered  by  action,  in  any 
court  of  record  of  competent  jurisdiction;  and  also,  being  thereof  law- 
fully convicted,  shall  suffer  imprisonment  for  one-half  year  without 
bail  or  main-prize.  27  Eliz.,  c.  4,  s.  2. 

7.  Proviso  for  conveyances  made  on  good  consideration, 
etc.— Sections  5  and  6  or  anything  therein  contained,  shall  not  ex- 
tend, or  be  construed,  to  impeach,  defeat,  make  void  or  frustrate,  any 
conveyance,  assignment  of  lease,  assurance,  grant,  charge,  lease,  es-. 
tate,  interest,  or  limitation  of  use  or  uses,  of,  in,  to,  or  out  of,  any 
lands,  tenements  or  hereditaments,  heretofore  at  any  time  had  or 
made,  or  hereafter  to  be  had  or  made  upon,  or  for,  good  considera- 
tion, and  bona  fide,  to  any  person;  anything  before  mentioned  to  the 
contrary  hereof  notwithstanding.    27  Eliz.,  c.  4,  s.  3. 

8.  Subject  to  Rev.  Stat.  c.  115,— Conveyances  made  revoc- 
able, of  lands  afterwards  sold  for  good  consideration,  de- 
clared void  against  the   purchasers.— Proviso   for  mortgages.— 
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Subject  to  tne  provisions  of  sections  1  and  2  of  the  Revised  Statutes 
of  Ontario,  chapter  115,  if  any  person  shall  make  any  conveyance, 
gift,  grant,  demise,  charge,  limitation  of  use  or  uses,  or  assurance  of, 
in,  or  out  of,  any  lands,  tenements  or  hereditaments,  with  any  clause, 
provision,  article  or  condition,  of  revocation,  determination,  or  al- 
teration, at  his  will  or  pleasure,  of  such  conveyance,  assurance,  grant, 
limitation  of  uses  or  estates,  of,  in,  or  out  of,  the  said  lands,  tene- 
ments or  hereditaments,  or  of,  in,  or  out  of,  any  part  or  parcel  of 
them,  contained  or  mentioned  in  any  writing,  deed  or  indenture  of 
such  assurance,  conveyance,  grant  or  gift,  and  after  such  conveyance, 
grant,  gift,  demise,  charge,  limitation  of  uses,  or  assurance,  so  made 
or  had,  shall  bargain,  sell,  demise,  grant,  convey,  or  charge  the  same 
lands,  tenements  or  hereditaments,  or  any  part  or  parcel  thereof,  to 
any  person  for  money,  or  other  good  consideration  paid  or  given  (the 
said  first  conveyance,  assurance,  gift,  grant,  -demise,  charge,  or  limit- 
ation not  by  him  revoked,  made  void  or  altered,  according  to  the 
power  and  authority  reserved  or  expressed  unto  him  in  and  by  the 
said  secret  conveyance,  assurance,  gift  or  grant),  then  the  said  for- 
mer conveyance,  assurance,  gift,  demise  and  grant,  as  touching 
the  said  lands,  tenements  and  hereditaments,  so  after  bargained,  sold, 
conveyed,  demised  or  charged,  against  the  said  bargainees,  vendees, 
lessees,  grantees,  and  every  of  them,  their  heirs,  successors,  execut- 
ors, administrators .  and  assigns,  and  against  every  person  lawfully 
claiming  any  thing  by,  from,  or  under  them  or  any  of  them,  shall  be 
deemed  taken  and  adjudged  to  be  void,  frustrate,  and  of  none  effect, 
by  virtue  and  force  of  this  present  Act.  Provided,  nevertheless,  that 
no  lawful  mortgage  made,  or  to  be  made,  bona  -fide,  and  without  fraud 
or  covin,  upon  good  consideration,  shall  be  impeached  or  impaired 
by  force  of  this  Act,  but  shall  stand  in  like  force  and  effect  as  the 
same  should  have  done  if  this  Act  had  never  been  made;  any  thing 
in  this  Act  to  the  contrary  in  any  wise  notwithstanding.  27  Eliz.,  c. 
4,  s.  4. 


R.  S.  O,  1S97,  CHAP.  115. 


AN  ACT  RESPECTING  VOLUNTARY  AND  FRAUDULENT  CON- 
VEYANCES. 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legisla- 
tive Assembly  of  the  Province  of  Ontario,  enacts  as  follows:  — 

VOLUNTARY  CONVEYANCES. 

1.  No  voluntary  conveyance,  etc.,  executed  in  good  faith 
and  duly  registered  to  be  void  merely  for  absence  of  valuable 
consideration. —  Notwithstanding  the  provisions  of  the  statute 
passed  in  the  27th  year  of  the  reign  of  Her  late  Majesty  Queen  Eliza- 
beth, and  chaptered  four,  no  conveyance,  grant,  charge,  lease,  estate, 
incumbrance,  limitation  of  use  or  uses  which  is  executed  in  good 
faith,  and  duly  registered  in  the  proper  registry  office  before  the  exe- 
cution of  the  conveyance  to,  and  before  the  creation  of  any  binding 
contract  ifor  the  conveyance  to  any  subsequent  purchaser  from  the 
same  grantor  of  the  same  lands,  tenements  or  hereditaments,  or  any 
part  or  parcel  thereof,  or  any  rent,  profit  or  commodity  in  or  out  of 
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the  same,  shall  be  or  be  deemed  or  taken  to  be,  merely  by  reason  of 
the  absence  of  a  valuable  consideration,  void,  frustrate,  or  of  none 
effect  as  against  such  purchaser,  or  his  heirs,  executors,  administra- 
or  assigns,  or  any  person  claiming  by,  from,  or  under  any  of 
them.    R.  S.  O.  1887,  c.  96,  s.  1. 

2.  Instruments  otherwise  void  not  to  be  valid  under  pre- 
ceding section.—  Nothing  in  the  preceding  section  contained  shall 
have  the  effect  of  making  valid  any  instrument  which  is  for  any  rea- 
son other" than  or  in  addition  to  the  absence  of  a  valuable  considera- 
tion void  under  the  said  statute  or  otherwise;  nor  shall  anything  in 
the  preceding  section  contained  have  the  effect  of  making  valid  any 
instrument  as  against  a  purcnaser  who  had,  before  the  28th  day  of 
February,  1SG8,  entered  into  a  binding  contract  for,  or  received  his 
conveyance  upon  such  purchase.    R.  S.  O.  1887,  c.  96,  s.  2. 

FRAUDULENT  CONVEYANCES. 

3.  Recital  of  ss.  1,  2  and  6  of  13  Eliz.,  c.  5,  that  certain 
conveyances,  judgments,  etc.,  to  be  void  unless  made  to  a 
"bona  fide"  purchaser  for  value. — Whereas  by  the  first  and  sec- 
ond clauses  of  the  Act  passed  in  the  13th  year  of  the  reign  of  Her 
late  Majesty  Queen  Elizabeth,  it  is  enacted  as  follows:  — 

"For  the  avoiding  and  abolishing  of  feigned,  covinous  and  fraud- 
"ulent  feoffments,  gifts,  grants,  alienations,  conveyances,  bonds, 
"suits,  judgments,  and  executions  more  oommonly  used  and  practised 
"in  these  days  than  hath  been  seen  or  heard  of  heretofore,  which 
"feoffments,  gifts,  grants,  alienations,  conveyances,  bonds,  suits,  judg- 
ments and  executions  have  been  and  are  devised  or  contrived  of 
"malice,  fraud,  covin,  collusion  or  guile,  to  the  end,  purpose  and 
"intent  to  delay,  lrnder  and  defraud  creditors  and  others  of  their  just 
"and  lawful  actions,  suits,  debts,  accounts,  damages,  penalties,  for- 
feitures; heriots,  mortuaries  and  reliefs,  not  only  to  the  let  or  hin- 
drance of  the  due  course  and  execution  of  law  and  justice  but  also 
"to  the  overthrow  of  all  true  and  plain  dealing,  bargain  and  chevi- 
"sance  between  man  and  man,  without  the  which  no  commonwealth 
"or  civil  society  can  be  maintained  or  continued;  all  and  every  feoff- 
"ment,  gift,  grant,  alienation,  bargain  and  conveyance  of  lands,  tene- 
"ments,  hereditaments,  goods  and  chattels,  or  of  any  of  them,  or  of 
"any  lease,  rent,  common  or  other  profit  or  charge  out  of  the  same 
"lands,  tenements,  hereditaments,  goods  and  chattels,  or  any  of  them, 
"by  writing  or  otherwise,  and  all  and  every  bond,  writ,  judgment  and 
"execution,  at  any  time  had  or  made  since  the  beginning  of  the 
"Queen's  Majesty's  reign,  that  now  is  or  at  any  time  hereafter  to  be 
"had  or  made  to  or  for  any  intent  or  purpose  before  declared  or  ex- 
pressed, shall  be  from  thenceforth  deemed  and  taken  only  as  against 
"that  person  or  persons,  his  or  their  heirs,  successors,  executors,  ad- 
ministrators and  assigns,  and  every  of  them,  whose  actions,  suits, 
"debts,  accounts,  damages,  penalities,  forfeitures,  heriots,  mortuaries 
"and  reliefs,  by  such  guileful,  covinous  -and  fraudulent  devices  and 
"pract'ces  as  is  aforesaid,  are  or  shall  or  might  be  in  any  ways  dis- 
"turbed,  hindered,  delayed  or  defrauded  to  be  clearly  and  utterly 
"void,  frustrate  and  of  none  effect,  any  pretence,  colour,  feigned  con- 
sideration expressing  of  use  or  any  other  matter  or  thing  to  the 
"contrary  notwithstanding." 

And  whereas  it  is  also  by  the  sixth  clause  of  the  said  Act  provid- 
ed and  enacted  as  follows: 

29 
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"This  Act  or  anything  herein  contained  shall  not  extend  to  any  es- 
tate or  interest  in  lands,  tenements,  hereditaments,  leases,  rents, 
"commons,  profits,  goods  or  chattels  had,  made,  conveyed  or  assured, 
"or  hereafter  to  be  had,  made,  conveyed  or  assured,  which  estate  or 
"interest  is  or  shall  be  upon  good  consideration  and  bona  fide  lawfully 
"conveyed  or  assured1  to  any  person  or  persons,  or  bodies  politic  or 
"corporate,  not  having  at  the  time  of  .such  conveyance  or  assurance 
"to  them  made  any  manner  of  notice  or  knowledge  of  such  covin, 
"fraud  or  collusion  as  is  aforesaid,  anything  before  mentioned  to  the 
"contrary  thereof  notwithstanding  " 

And  whereas  there  are  doubts  as  to  the  true  construction  of  the 
said  Act,  anl  it  is  expedient  to  declare  the  true  construction  of  the 
same; 

Therefore  it  is  further  enacted  as  follows:  — 

1.  "When  valuable  consideration  and  intent  to  pass  inter- 
est not  to  avail.— The  first  and  second  clauses  of  the  said  Act  apply 
to  all  instruments  executed  to  the  end,  purpose  and  intent  in  the  said 
clauses  set  forth,  notwithstanding  that  the  same  may  be  executed 
upon  a  valuable  consideration,  and  with  the  intention,  as  between 
the  parties  to  the  same,  of  actually  transferring  to  and  for  the  bene- 
fit of  the  transferee  the  interest  expressed  to  be  thereby  transferred, 
unless  the  same  is  protected  under  the  sixth  clause  of  the  said  Act 
by  reason  of  bona  fides  and  want  of  notice  or  knowledge  on  the  part 
of  the  purchaser. 

2.  Instruments  not  affected.— This  section  shall  not  apply  to 
any  instrument  executed  before  the  second  day  of  March,  1872.  R.  S. 
0.  1887,  c.  96,  s.  3. 


R.  S.  O.,  1897,  CHAP.  147. 


AN  ACT  RESPECTING  ASSIGNMENTS  AND  PREFERENCES  BY 
INSOLVENT  PERSONS. 

Confessions  of  judgment,  cognovits,  etc.,  in  fraud  of  creditors  to 

be  void s.  1 

Assignments,  etc.,  in  prejudice  of  creditors  to  be  void s.  2 

Recovery  of  proceeds  where  property  sold ss.  3-6 

Assignments  for  benefit  of  creditors ss.  3-6 

How  claims  are  to  rank s.  7 

Appointment  and  rights  of  assignee ss.  8-10 

Assignments  to  take  precedence  of  executions s.  11 

Amendment  by  Court s.  12 

Assignment     to    be    registered    and    notice   thereof    pub- 
lished,   ss.  13-16 

Meeting  of  creditors ss.  17,  18 

Voting ss.  19,  20 

Proof  of  claim s.  21 

Contestation ss.  22,  23 

Assets  to  be  retained  in  province s.  24 

Accounts  and  statement s.  25 

Setoff s-  26 

Affidavits s-  27 

Divindends  and  dividend  sheet ss.  28-30 

Assignee's  remuneration ss.  31-32 

Inspector  s  remuneration 3-  33 

Examination  of  assignor,  etc ss.  34-39 
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Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  Ontario,  enacts  as  follows:  — 

1.  Confessions  or  warrants  to  confess  judgment  given  by 
insolvents  to  defeat  or  delay  creditors  or  to  give  one  prefer- 
ence over  the  other  to  be  void.— In  case  any  person,  being  at  the 
time  in  insolvent  circumstances,  or  unable  to  pay  his  debts  in  full, 
or  knowing  himself  to  be  on  the  eve  of  insolvency,"  voluntarily  or  by 
cellusion  with  a  creditor  or  creditors,  gives  a  confession  of  judgment, 
cognovit  actionem  or  warrant  of  attorney  to  confess  judgment  with 
intent,  in  giving  such  confession,  cognovit  actionem  or  warrant  of  at- 
torney to  confess  judgment,  to  defeat  or  delay  his  creditors  wholly 
or  in  part  or  with  intent  thereby  to  give  one  or  more  of  the  creditors 
of  any  such  person  a  preference  over  his  other  creditors,  or  over 
any  one  or  more  of  such  creditors,  every  such  confession  cognovit  ac- 
tionem or  warrant  of  attorney  to  confess  judgment,  shall  be  deemed 
and  taken  to  be  null  and  void  as  against  the  creditors  of  the  party 
giving  the  same,  and  shall  be  invalid  and  ineffectual  to  support  any 
judgment  or  writ  of  execution.    R.  S.  O.  1887,  c.  124,  s.  1. 

2.  Gifts,  transfers,  etc.,  made  by  insolvents  which  defeat 
or  prejudice  creditors  to  be  void.—  (1)  Subject  to  the  provisions 
of  section  3  of  this  Act,  every  gift,  conveyance,  assignment  or  trans- 
fer, delivery  over  or  payment  of  goods,  chattels  or  effects,  or  of  bills, 
bonds,  notes  or  securities,  or  of  shares,  dividends,  premiums,  or  bonus 
in  any  bank,  company  or  corporation,  or  of  any  other  property,  real 
or  personal,  made  by  a  person  at  a  time  when  he  is  in  insolvent  cir- 
cumstances, or  is  unable  to  pay  his  debts  in  full,  or  knows  that  he 
is  on  the  eve  of  insolvency  with  intent  to  defeat,  hinder,  delay  or 
prejudice  his  creditors,  or  any  one  or  more  of  them,  shall  as  against 
the  creditor  or  creditors  injured,  delayed  or  prejudiced,  be  utterly 
void. 

(2)  Subject  to  t^e  provisions  of  section  3  aforesaid,  every  gift,  con- 
veyance, assignment  or  transfer,  delivery  over  or  payment  of  goods, 
chattels  or  effects,  or  of  bills,  bonds,  notes,  or  securities,  or  of  shares, 
dividends,  premiums  or  bonus  in  any  bank,  company  or  corporation 
or  of  any  other  property,  real  or  personal,  made  by  a  person  at  a 
time  when  he  is  in  insolvent  circumstances,  or  is  unable  to  pay  his 
debts  in  full,  or  knows  that  he  is  on  the  eve  of  insolvency,  to  or  for 
a  creditor  with  intent  to  give  such  creditor  an  unjust  preference  over 
his  other  creditors  or  over  any  one  or  more  of  them,  shall,  as  against 
the  creditor  or  creditors  injured,  delayed,  prejudiced  or  postponed, 
be  utterly  void. 

(3)  Subject  to  the  provisions  of  section  3  aforesaid,  if  such  trans- 
action with  or  for  a  creditor  has  the  effect  of  giving  that  creditor  a 
preference  over  the  other  creditors  of  the  debtor  or  over  any  one  or 
more  of  them,  it  shall  in  and  with  respect  to  any  action  or  proceed- 
ing which,  within  sixty  days  thereafter,  is  brought,  had  or  taken  to 
impeach  or  set  aside  such  transaction,  be  presumed  prima  fade  to 
have  been  made  with  the  intent  aforesaid,  and  to  be  an  unjust  prefer- 
ence within  the  meaning  hereof  whether  the  same  be  made  voluntar- 
ily or  under  pressure. 

(4)  Subject  to  the  provisions  of  section  3  aforesaid,  if  such  trans- 
action with  or  for  a  creditor  has  the  effect  of  giving  that  creditor  a 
preference  over  the  other  creditors  of  the  debtor  or  over  any  one  ot 
more  of  them,  it  shall,  if  the  debtor  within  sixty  days  after  the 
transaction  makes  an  assignment  for  the  benefit  of  his  creditors,  be 
presumed  prima  facie  to  have  been  made  with  the  intent  aforesaid, 
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and  to  be  an  unjust  preference  within  the  meaning  hereof,  whether 
the  same  be  made  voluntarily  or  under  pressure.    54  V.,  c.  20,  s.  1. 

(5)  "Creditor"  for  certain  purposes  to  include  surety  and 
endorser. — Pending  proceedings  not  affected.—  Where  the  word 
"creditor  occurs  in  the  eighth  and  ninth  lines  of  subsection  2  of  this 
section,  and  in  the  second  and  third  lines  of  subsection  3,  and  in  the 
second  and  third  lines  of  subsection  4,  such  word  shall  be  deemed  to 
include  any  surety  and  the  indorser  of  any  promissory  note  or  bill 
of  exchange,  who  would  upon  payment  by  him  of  the  debt,  promissory 
note  or  bill  of  exchange  in  respect  of  which  such  suretyship  was  en- 
tered into  or  such  endorsement  was  given  become  a  creditor  of  the 
person  giving  the  preference  within  the  meaning  of  said  subsections. 
This  subsection  shall  not  affect  any  action,  suit  or  proceeding  pend- 
ing on  the  14th  day  of  April,  1892,  but  the  same  shall  be  adjudicated 
upon  and  determined  as  if  this  subsection  had  not  been  passed.  55 
V.,  c.  25.  s.  1.  2. 

3.  Assignments  for  benefit  of  creditors  and  "bona  fide" 
sales,  etc.,  protected.— Proviso.— (1)  Nothing  in  the  preceding  sec- 
tion shall  apply  to  any  assignment  made  to  the  sheriff  of  the  county 
in  which  the  debtor  resides  or  carries  on  business,  or  with  the  con- 
sent of  a  majority  of  his  creditors  .having  claims  of  $100  and  upwards 
computed  according  to  the  provisions  of  section  20,  to  another  as- 
signee resident  within  the  Province  of  Ontario,  for  the  purpose  in 
each  of  the  said  cases  of  paying  rateably  and  proportionately  and 
without  preference  or  priority  all  the  creditors  of  the  debtor  their 
just  debts;  nor  to  any  bona  fide  sale  or  payment  made  in  the  ordinary 
course  of  trade  or  calling  to  innocent  purchasers  or  parties;  nor  to 
any  payment  of  money  to  a  creditor,  nor  to  any  bona  fide  conveyance, 
assignment,  transfer  or  delivery  over  of  any  goods,  securities  or 
property  of  any  kind,  as  above-mentioned,  which  is  made  in  consider- 
ation of  any  present  actual  bona  fide  payment  in  money,  or  by  way 
of  security  for  any  present  actual  bona  fide  advance  of  money,  or 
winch  is  made  in  consideration  of  any  present  actual  bona  fide  sale 
or  delivery  of  goods  or  other  property;  provided  that  the  money  paid, 
or  the  goods  or  other  property  sold  or  delivered  bear  a  fair  and  rea- 
sonable relative  value  to  the  consideration  therefor. 

(2)  Transfer  to  creditor  of  consideration  for  sale  invalid.— 

In  case  of  a  valid  -sale  of  goods,  securities  or  property,  and  payment 
or  transfer  of  the  consideration  or  part  thereof  by  the  purchaser  to 
a  creditor  of  the  vendor,  under  circumstances  which  would  render 
void  such  a  payment  or  transfer  by  the  debtor  personally  and  directly, 
the  payment  or  transfer,  even  though  valid  as  respects  the  purchaser, 
shall  be  void  as  respects  the  creditor  to  whom  the  same  is  made.  R. 
S.  O.  1887,  c.  124,  s.  3.  (1,  5). 

(3)  General  assignment  not  in  accordance  -with  Act,  when 
voidable.— Every  assignment  for  the  general  benefit  of  creditors, 
which  is  not  void  under  section  2  of  this  Act,  but  is  not  made  to  the 
sheriff,  nor  to  any  other  person  with  the  prescribed  consent  of  credit- 
ors, shall  be  void  as  against  a  subsequent  assignment  which  is  in 
conformity  with  this  Act,  and  shall  be  subject  in  other  respects  to 
the  provisions  of  this  Act  until  and  unless  a  subsequent  assignment 
is  executed  in  accordance  with  this  Act. 

(4)  Security  given  up  upon  void  payment  to  be  returned.— 

In  case  a  payment  has  been  made,  which  is  void  under  this  Act,  and 
any  valuable  security  was  given  up  in  consideration  of  ihe  payment, 


ONT.  ASSIGNMENTS  ACT.  453 

the  creditor  shall  be  entitled  to  have  the  security  restored  or  its 
value  made  good  to  him  before,  or  as  a  condition  of,  the  return  of  the 
payment.    R.  S.  O.  1887,  c  124,  s.  3  (2,  3). 

(5)  Rev.  Stat.  c.  156.— Payment  of  wages  protected.— Ex- 
change   of    securities    protected.— Certain    assignments    to    be 

valid.— Nothing  herein  contained  shall  affect  The  Act  Respecting 
Wages,  or  sha-1  prevent  a  debtor  providing  for  payment  of  wages  due 
by  him  in  accordance  with  the  provisions  of  the  said  Act.  Nor  shall 
anything  herein  contained  .affect  any  payment  of  money  to  a  creditor, 
where  such  creditor  by  reason  or  on  account  of  such  payment,  has 
lost  or  been  deprived  of,  or  has  in  good  faith  given  up,  any  valid 
security  which  he  held  for  the  payment  of  the  debt  90  paid,  unless 
the  value  of  the  security  is  restored  to  the  creditor.  Nor  to  the 
substitution  in  good  faith  of  one  security  for  another  security  for  the 
same  debt  as  far  as  the  debtor's  estate  is  not  thereby  lessened  in 
value  to  the  other  creditors.  Nor  shall  anything  herein  contained 
invalidate  a  security  given  to  a  creditor  for  a  pre-existing  debt  where 
by  reason  or  on  account  of  the  giving  of  the  security,  an  advance  in 
money  is  made  to  the  debtor  by  the  creditor,  in  the  bona  fide  belief 
that  the  advance  will  enable  the  debtor  to  continue  his  trade  or  bus;- 
ness,  and  to  pay  his  debts  *n  full.  R.  S.  O.  1887,  c.  124,  s.  3  (4);  54 
V.,  c.  20,  s.  2. 

4.  Assignee  must  reside  in  the  Province. —  No  person  other 
than  a  permanent  and  bona  fide  resident  of  this  Province  shall  have 
power  to  act  as  assignee  under  aj  assignment  within  the  provisions 
of  this  Act,  made  after  the  23rd  day  of  March,  1889,  nor  shall  any 
such  assignee  have  power  to  appoint  a  deputy  or  to  delegate  his  du- 
ties as  assignee  to  any  person  who  is  not  a  permanent  and  bona  fide 
resident  of  this  Province;  and  no  charge  shah  be  made  or  recoverable 
against  the  assignor  or  Irs  estate  for  any  services  or  other  expenses 
of  any  such  assignee,  deputy  or  delegate  of  any  assignee  who  is  not 
a  permanent  and  bona  fide  resident  of  this  Province  as  aforesaid.  52 
V.,  c.  21,  s.  1. 

5.  Form  of  assignment  for  general  benefit  of  creditors. — 
livery  assignment  made  under  this  Act,  for  the  general  benefit  of 
creditors  shall  be  valid  and  sufficient  if  it  is  in  the  words  following, 
that  is  to  say — all  my  personal  property  which  may  be  seized  and  sold 
under  execution  and  all. my  real  estate,  credits  and  effects — or  if  it  is 
in  words  to  the  like  effect;  and  an  assignment  so  expressed  shall  vest 
in  the  assignee  all  the  real  and  personal  estate,  rights,  property, 
credits  and  effects,  whether  vested  or  contingent  belonging  at  the 
time  of  the  assignment  to  the  assignor,  except  such  as  are  by  law 
exempt  from  seizure,  or  sale  under  execution,  subject,  however,  as 
regards  lands,  to  the  provisions  of  the  registry  law  as  to  the  regis- 
tration of  the  assignment.  R.  S.  0.  1887,  c.  124,  s.  4. 

[As  to  the  preferential  lien  of  a  landlord,  see  Cap.  170,  see.  .?//.] 

6.  All  assignments  for  general  benefit  of  creditors  to  be 
subject  to  this  Act.— Every  assignment  hereafter  executed  for  the 
general  benefit  of  creditors,  whether  the  assignment  is  or  is  not  ex- 
pressed to  be  made  under  or  in  pursuance  of  tnis  Act,  and  whether 
the  debtor  has  or  has  not  included  all  his  real  and  personal  estate, 
•a1"1  all  vest  the  estate,  whether  real  or  personal  or  partly  real  and 
partly  personal,  thereby  assigned  in  the  assignee  therein  named  for 
the  general  benefit  of  creditors,  and  such  assignment  and  the  proper- 
ty thereby  assigned,  shall  be  subject  to  all  the  provis'ons  of  this  Act, 
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and  the  provisions  of  this  Act  shall  apply  to  the  assignee  named  in 
such  assignment.     58  V.,  c  23,  s.  5. 

7.  Hew  claims  are  to  rank  where  different  estates. — If  any 

assignor  or  assignors  executing  an  assignment  under  this  Act  for  the 
0eneral  benefit  of  his  or  their  creditors  owes  or  o\ve,  debts  both  in- 
dividually and  as  a  member  of  a  co-partnership,  or  as  a  member  of 
different  co-partnerships,  the  claims  shall  rank  first  upon  the  estate 
by  which  the  debts  they  represent  were  contracted,  and  shall  only 
rank  upon  the  other  or  others  after  all  the  creditors  of  such  other  es- 
tate or  estates  have  been  paid  in  full.    R.  S.  O.  1S87,  c.  124,  s.  5. 

8.  Appointment  of  substituted  assignee. —  (1)  A  majority  in 
number  and  value  of  the  creditors  who  have  proved  claims  to  the 
amount  of  $100  or  upwards,  may  at  their  discretion  substitute  for  the 
sheriff,  or  for  an  assignee  under  an  assignment  to  which  subsection 
3  of  section  3  of  this  Act  applies,  a  person  res.aing  in  the  county  in 
which  the  debtor  resided,  or  carried  on  business  at  the  time  of  the 
assignment.  An  assignee  may  be  removed,  and  another  substituted, 
or  an  additional  assignee  appointed  by  a  Judge  of  the  High  Court, 
or  of  the  County  Court  where  the  assignment  is  registered.  In  case 
an  assignee  has  died,  a  new  assignee  may  be  appointed  by  a  judge  as 
herein  provided.  R.  S^  0„  1887,  c.  124,  s.  6  (1);  53  V.,  c.  34,  s.  1.  (As 
amended  by  4  Edw.  VII.,  c.  10,  s.  33.) 

(2)    Estate    to    vest   in    substituted    assignee. — Rev.    Stat.    c. 

136.— Where  a  new  or  additional  assignee  is  appointed,  the  estate 
shall  forthwith  vest  without  a  conveyance  or  transfer,  and  he  shall 
register  an  affidavit  of  his  appointment  in  the  office  in  which  the 
original  assignment  was  filed,  such  an  affidavit  may  also  be  registered 
under  The  Registry  Act.  The  registration  of  the  affidavit  under  The 
Registry  Act  shall  have  the  same  effect  as  the  registration  of  a  coni- 
veyance.    R.  S.  O.  1887,  c.  121,  s.  6  (2). 

9.  Rights  of  assignee.—  (1)  Except  as  in  this  section  is  herein- 
after provided,  the  assignee  shall  have  an  exclusive  right  of  suing 
for  the  rescission  of  agreements,  deeds  and  instruments  or  other 
transactions  made  or  entered  into  in  fraud  of  creditors,  or  made  or 
entered  into  in  violation  of  this  Act. 

(2)  Creditor  may  proceed  in  certain  cases  if  assignee  re- 
fuses.—  If  at  any  time  a  creditor  desires  to  cause  any  proceeding  to 
be  taken  which,  in  his  opinion,  would  be  for  the  benefit  of  the  estate, 
and  the  assignee  under  the  authority  of  the  creditors  or  inspectors, 
refuses  or  neglects  to  take  such  proceeding,  after  being  duly  required 
so  to  do,  the  creditor  shall  have  the  right  to  obtain  an  order  of  the 
Judge  authorizing  him  to  take  the  proceedings  in  the  name  of  the 
assignee,  but  at  his  own  expense  and  risk,  upon  such  terms  and  con- 
ditions as  to  indemn'ty  to  tne  assignee,  as  the  Judge  may  prescribe, 
and  thereupon  any  benefit  derived  from  the  proceedings  shall  to  the 
extent  of  his  e'aim  and  full  costs,  belong  exclusively  to  the  creditor 
instituting  the  same  for  his  benefit,  but  if,  before  such  order  is 
granted,  the  assignee  shall  signify  to  the  Judge,  his  readiness  to  insti- 
tute the  proceedings  for  the  benefit  of  the  creditors,  the  order  shall 
prescribe  the  time  within  which  he  shall  do  so,  and  in  that  case  the 
advantage  derived  from  the  proceeding,  if  instituted  within  such 
time,  shall  belong  to  the  estate.    R.  S.  O.  1887,  c.  124,  s.  7. 

10.  Following  proceeds  of  property  fraudulently  transfer- 
red.— (1)  In  the  ease  of  a  gift,  conveyance,  assignment  or  transfer  of 
any  property,  real  or  personal,  wh'ch  in  law  is  invalid  against  credit- 
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ors,  if  the  person  to  whom  the  gift,  conveyance,  assignment  or  trans- 
fer was  made  shall  ihave  sold  or  lisposed  of,  realized  or  collected  the 
property  or  any  part  thereof,  the  money  or  other  proceeds  may  be 
seized  or  recovered  in  any  action  by  a  person  who  would  be  entitled 
to  seize  and  recover  the  property  if  it  ihad  remained  (in  the  possession 
or  control  of  the  dehtor  or  of  the  person  to  whom  the  gift,  convey- 
ance, transfer,  delivery  or  payment  was  made,  and  such  right  to  seize 
and  recover  shall  belong,  not  only  to  an  assignee  for  the  general  bene- 
fit of  the  creditors  of  the  said  'debtor,  but  in  case  there  is  no  such 
assignment,  shall  exist  in  favour  of  all  creditors  of  such  debtor.  58 
V.,  c.  23,  s.  1. 

(2)  Taking  proceeds  under  execution. — Rev.  Stat.  c.  78. — 
(2)  Where  there  has  been  no  assignment  for  the  benefit  of  creditors, 
and  the  proceeds  are  of  a  character  to  be  seizable  under  execution, 
they  may  be  seized  under  the  execution  of  any  creditor,  and  shall  be 
distributable  amongst  the  creditors  under  TJw  Creditors'  Relief  Act, 
or  otherwise.    58  V..  c.  23,  s.  2. 

(3)  Creditor  suing  on  behalf  of  himself  and  other  cre- 
ditors.—Where  there  ihas  been  no  assignment  for  the  benefit  of 
creditors,  and  whether  the  proceeds  realized  aforesaid  are  or  are  not 
of  a  character  to  be  seized  under  execution,  an  action  may  be  brought 
therefor  by  a  creditor  (whether  an  execution  creditor  or  not),  on 
behalf  of  himself  and  all  other  creditors,  or  such  other  proceedings 
may  be  taken  as  may  be  necessary  to  render  the  said  proceeds  avail- 
able for  the  general  benefit  of  -the  creditors.    58  V.,  c.  23,  s.  3. 

(4)  Protection  of  innocent  purchasers.— This  section  shall 
not  apply  as  against  innocent  purchasers  of  the  property.  58  V.,  c. 
23,  s.  4. 

11.  Assignments  to  take  precedence  of  judgments  and  ex- 
ecutions.—An  assignment  for  the  general  benefit  of  creditors  under 
this  Act  shall  take  precedence  of  attachments  of  garnishee  orders, 
of  judgments  and  of  executions  not  completely  executed  by  payment, 
and  of  orders  appointing  receivers  by  way  of  equitable  execution, 
subject  to  the  lien,  if  any,  of  an  execution  creditor  for  his  costs 
where  there  is  but  one  execution  in  the  sheriff's  hands,  or  to  the 
lien,  if  any,  for  his  costs  of  the  creditor  who  has  the  first  execution 
in  the  sheriff's  ihands.  R.  S.  O.  1887,  c.  124,  s.  9;  59  V.,  c.  31,  s.  2. 
(As  amended  by  3  Edw.  VII.,  c.  7.  s.  29.) 

12.  Amendment  of  assignment  by  judge. — No  advantage 
shall  be  tanen  or  gained  by  any  creditor  of  any  mistake,  defect  or 
imperfection  in  any  assignment  under  this  Act  for  the  general  benefit 
of  creditors  if  the  same  can  be  amended  or  corrected,  and  any  such 
mistake,  defect  or  imperfection  shall  be  amended  .by  any  Judga  of 
the  High  Court,  or  of  the  County  Court  aforesaid,  on  application  of 
the  assignee  or  of  any  creditor  of  the  assignor,  on  such  notice  being 
given  to  other  parties  concerned  as  the  Judge  shall  think  reasonable, 
and  the  amendment,  when  made,  shall  have  relation  back  to  the  date 
of  the  assignment,  butt  so  as  not  to  prejudice  the  rights  of  innocent 
purchasers.     R.  S.  O.,  887,  c.  24,  s.  10;   60  V.,  c.  3,  s.  3. 

13.  Notice  of  assignment  to  be  published. — Rev.  Stat.  c. 
148.—  (1)  No  assignment  made  for  the  general  benefit  of  creditors 
under  this  Act  shall  be  within  the  operation  of  The  Act  respecting 
Mortgages  and  Sales  of  Personal  Property;  but  a  notice  of  the  assign- 
ment shall,  as  soon  as  conveniently  may  be,  be  published  at  least 
once  in  the  Ontario  Gazette  and  not  less  than  twice  in  one  newspaper 
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at  tbe  lcsst,  laving  a  general  circulation  m  the  county  in  which  the 
property  assigned  is  situate. 

(2)  Assignment  to  be  registered. — Rev.  Stat.  c.  148.— A  coun- 
terpart or  copy  of  every  such  assignment  shall  also  within  five  days 
from  the  execution  thereof  he  registered  (together  with  an  affidavit 
of  a  witness  thereto  of  the  due  execution  of  the  assignment  or  of  the 
due  execution  of  the  assignment  of  which  the  copy  filed  purports  to 
be  a  copy),  in  the  office  of  the  County  Court  of  the  county  or  union 
of  counties  where  the  assignor,  if  a  resident  in  Ontario,  resides  at  the 
time  of  the  execution  thereof,  or  if  he  is  not  a  resident  then  in  the 
office  of  the  clerk  of  the  County  Court  of  the  county  or  union  of 
counties  where  the  personal  property  so  assigned  is  or  where  the 
principal  part  thereof  (in  case  the  assignment  includes  property  in 
more  counties  than  one)  is  at  the  time  of  the  execution  of  such  as- 
signment; and  such  clerks  shall  file  all  such  instruments  presented 
to  them  respectively  for  that  purpose,  and  shall  endorse  thereon  the 
t'me  of  receiving  the  same  in  their  respective  offices,  and  the  same 
shall  be  kept  there  for  the  inspection  of  all  persons  interested  therein. 
The  said  clerks  respectively  shan  number  and  enter  such  assign- 
ments, and  be  entitled  to  the  same  fees  for  services  in  the  same  man- 
ner as  if  such  assignments  had  been  registered  under  The  Act  respect- 
ing Mortgage*  and  Hales  of  Personal  Property.  R.  S.  0.  1887,  c.  124,  '■?. 
12  (1.  2.) 

(3)  Where  assignment  to  be  filed  in  certain  districts  and 
in  Haliburton. — In  the  Districts  oi  Muskoka,  Parry  Sound,  Nip's- 
sing.  Algoma,  Manitoulin,  Thunder  Bay  and  Rainy  River,  and  in  anvr 
other  district  which  may  be  hereafter  formed,  and  in  the  Provisional 
County  of  Haliburton  the  counterpart  or  copy  of  the  assignment  shall 
be  filed  in  the  same  office  and  within  the  same  time  respectively  as 
by  the  law  at  the  time  of  the  assignment  in  force  mortgages  and  bills 
of  sale  of  personal  property  are  required  to  be  fi'.ed  in  such  districts, 
and  provisional  county  respectively,  and  the  clerk  in  whose  office  the 
same  is  filed  shall  perform  the  like  -duties  and  be  entitled  to  be  paid 
the  like  fees  as  clerks  acting  under  the  preceding  subsection.  59  V., 
c.  31,  s.  1. 

14.  Penalty  for  neglecting  publication  or  registration.— 
(1)  If  the  said  notice  is  not  published  in  the  regular  number  of  the 
Ontario  Gazette,  and  of  such  newspaper  as  aforesa'd,  which  shall  re- 
spectively be  issued  first  after  five  days  from  the  execution  of  the 
assignment  by  the  assignor,  or  if  the  assignment  is  not  registered  as 
aforesaid  within  five  days  from  the  execution  thereof,  the  assignor 
shall  be  liable  to  a  penalty  of  §25  for  each  and  every  day  which 
shall  pass  after  the  issue  of  the  number  of  the  newspaper  in  which 
the  notice  should  have  appeared  until  the  same  shaill  have  been 
published;  and  a  like  penalty  for  each  any  every  day  which  shall 
pass  after  the  expiration  of  five  days  from  the  execution  of  the  as- 
signment by  the  assignor  until  the  same  shall  have  been  registered. 

(2)  The  assignee  shall  be  subject  to  a  like  penalty  for  each  and 
every  day  which  shall  pass  after  the  expiration  of  five  days  from  the 
delivery  of  the  assignment  to  him,  or  of  five  days  after  his  assent 
thereto.  The  burden  of  proving  the  time  of  such  delivery  or  assent 
shall  be  upon  the  assignee. 

(3)  Such  penalties  may  be  recovered  summarily  before  a  Judge 
of  the  High  Court,  or  of  the  County  Court  of  the  county  in  which  the' 
assignment  ought  to  be  published  or  registered;  one-half  of  the  pen- 
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alty  shall  go  to  the  party  suing,  and  the  other  half  for  the  benefit 
of  the  estate  of  the  assignor. 

(4)  Liability  of  sheriff.— In  case  of  an  assignment  to  the 
sheriff,  he  shall  not  be  liable  for  any  of  the  penalties  imposed  in  this 
section,  unless  he  has  been  paid  or  tendered  the  cost  of  advertising 
and  registering  the  assignment,  nor  shall  he  be  compelled  to  act 
under  the  assignment  until  his  costs  in  that  behalf  are  pad  or  ten- 
dered to  him.    R.  S.  0.  1887,  c.  124,  s.  13. 

15.  Compelling  publication  and  registration. —  In  case  the 
assignment  is  not  registered,  and  notice  thereof  published,  an  appli- 
cation may  be  made  by  any  one  interested  in  the  assignment  to  a 
Judge  of  the  High  Court,  or  of  the  County  Court  aforesaid,  to  compel 
the  registration  of  the  assignment  and  publication  of  such  notice;  and 
the  Judge  shall  make  his  order  in  that  behalf,  and  with  or  without 
costs,  or  upon  the  payment  of  costs  by  such  person  as  he  may  in  his 
discretion  direct  to  pay  the  same.    R.  S.  O.  1887,  c.  124,  s.  14. 

16.  Assignment    not    invalidated    by    omission    to    publish, 

etc.— The  omssion  to  publish  or  register  as  aforesaid,  or  any  irregu- 
larity in  the  publication  or  registration,  shall  not  invalidate  the  as- 
signment.   R.  S.  O.,  1887,  c.  124,  s.  15. 

17.  Assignee  to  call  meeting  of  creditors. —  It  shall  be  the 
duty  of  the  assignee  immediately  to  inform  himself,  by  reference  to 
the  debtor  and  his  records  of  account,  of  the  names  and  residences  of 
the  debtor's  cred'tors,  and  within  five  days  from  the  date  of  assign- 
ment to  convene  a  meeting  of  the  creditors  for  the  appointment  of 
inspectors  and  the  giving  of  directions  with  reference  to  the  disposal 
of  the  estate,  by  mailing  prepaid  and  registered  to  every  creditor 
known  to  him,  a  c'rcular  calling  a  meeting  of  creditors  to  be  held  in 
his  office  or  some  other  convenient  place  to  be  named  in  the  notices 
net  later  than  twelve  days  after  the  mailing  of  such  notice,  and  by 
advertisement  in  the  Ontario  Gazette;  and  all  other  meetings  to  be 
held  shall  be  called  in  like  manner.    R.  S.  O.  1887,  c.  124,  s.  1G. 

18.  Meeting  of  creditors  by  request  of  majority  thereof.— 
In  case  of  a  request  in  writ'ng  signed  by  a  majority  of  the  creditors 
having  claims  duly  proved  of  $100  and  upwards,  computed  according 
to  the  provisions  of  section  20  of  this  Act,  it  shall  be  the  duty  of  the 
assignee  within  two  days  after  receiving  such  request,  to  call  a  meet- 
ing of  the  cred'tors  at  a  time  not  later  than  twelve  days  after  the  as- 
signee receives  the  request.  In  case  of  default  the  assignee  shall  be 
liable  to  a  penalty  of  $25  for  every  day  after  the  expiration  of  the 
time  limited  for  the  calling  of  the  meeting  until  the  meeting  is  called. 

(2)  Judge  to  give  directions  in  case  creditors  do  not  at- 
tend.—  In  case  a  sufficient  number  of  creditors  do  not  attend  the 
meeting  mentioned  in  section  17  of  this  Act,  or  fail  to  give  directions 
with  reference  to  the  disposal  of  the  estate,  the  Judge  of  the  County 
Court  may  give  all  necessary  directions  in  that  behalf.  R.  S.  O.  1887, 
c.  124,  s.  17. 

19.  Voting  at  meeting.— At  any^meet'ng  of  creditors  the  cred- 
itors may  vote  in  person,  or  by  prcxy^authorized  in  writing,  but  no 
creditor  whose  vote  is  disputed  shall  be  entitled  to  vote  until  he  has 
filed  with  the  assignee  an  affidavit  in  proof  of  his  cla^m  stating  the 
amount  and  nature  thereof.     R.  S.  0.  1887,  c.  124,  s.  18. 

20.  Scale  of  votes.— (1)  Subject  to  the  provisions  of  section  8, 
all  questions  discussed  at  meetings  of  creditors  shall  be  decided  by 
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the  majority  of  votes,  and  for  such  purpose  the  votes  of  creditors 
shall  be  calculated  as  follows: 

For  every  claim  of  or  over  $100,  and  not  exceeding    $200  . .  1  vote. 

$200      "                 "              $500  ..  2  votes. 
$500       "                  "            $1000  . .  3  votes, 
additional  $1,000,  or  fraction  thereof 1  vote. 

(2)  Upon  claims  acquired  after  assignment. — No  person  shall 
be  entitled  to  vote  on  a  claim  acquired  after  the  assignment  unless 
the  entire  claim  is  acquired,  but  this  shall  not  apply  to  parsons  ac- 
quiring notes,  bills  or  other  securities  upon  which  they  are  liable. 

(3)  Casting  vote. —  In  case  of  a  tie  the  assignee,  or  if  there  are 
two  assignees,  then  the  assignee  nominated  for  that  purpose  by  credit- 
ors, or  by  the  Judge,  if  none  has  been  nominated  by  the  creditors, 
shall  have  a  casting  vote. 

(4)  Creditors  to  value  securities.—  Every  creditor  in  It's  proof 
of  claim  shall  state  whether  he  holds  any  security  for  his  claim  or 
any  part  thereof;  and  if  such  security  is  on  the  estate  of  the  debtor, 
or  on  the  estate  of  a  third  party  for  whom  such  debtor  is  only  sec- 
ondarily liable,  he  shall  put  a  specified  value  thereon  and  the  as- 
signee under  the  authority  of  the  creditors  may  either  consent  to 
the  right  of  the  creditor  to  rank  for  the  claim  after  deducting  such 
valuation,  or  he  may  require  from  the  creditor  an  assignment  of  the 
security  at  an  advance  of  ten  per  cent,  upon  the  specified  value  to 
be  paid  out  of  the  estate  as  soon  as  the  assignee  has  realized  such 
security;  ana  in  such  case  the  difference  between  the  value  at  which 
the  security  is  retained  and  the  amount  of  the  gross  claim  of  the 
creditor  shall  be  the  amount  for  which  he  shall  rank  and  vote  in  re- 
spect of  the  estate. 

(5)  Right  to  revalue  in  certain  cases.— If  a  creditor  holds  a 
claim  basea  upon  negotiable  instruments  upon  which  the  debtor  is 
only  indirectly  or  secondarily  liable,  and  which  is  not  mature  or 
exigible,  such  creditor  shall  be  considered  to  hold  security  within  the 
meaning  of  this  section,  and  shall  put  a  value  on  the  liabUity  of  the 
party  primarily  liable  thereon  as  being  his  security  for  the  payment 
thereof;  but  after  the  maturity  of  such  liabil-ty  and  its  non-payment, 
he  shall  be  entitled  to  amend  and  revalue  his  claim.  R.  S.  O.  1887, 
c.  124,  a  19. 

(6)  When  creditor  holding  security  fails  to  value  same.— 
In  case  a  person  claiming  to  be  entitled  to  rank  on  the  estate  as- 
signed holds  security  for  his  claim  or  any  part  thereof,  of  such  a 
nature  that  he  is  required  by  this  Act  to  value  the  same,  and  he  fails 
to  value  such  security,  the  Judge  of  the  County  Court  of  the  country 
wherein  the  debtor  at  the  time  of  making  the  assignment  resided  or 
carried  on  business,  may,  upon  summary  application  by  the  assignee 
or  by  any  other  person  interested  in  the  debtor's  estate  of  which  ap- 
plication three  days'  notice  shall  be  given  to  such  claimant,  order 
that,  unless  a  specified  value  shall  be  placed  on  such  security  and 
notified  in  writing  to  the  assignee  within  a  time  to  be  limited  by  the 
order,  such  claimant  shall,  in  respect  of  the  claim,  or  the  part  there- 
of for  which  the  security  is  held,  in  case  the  security  is  held  for  part 
only  of  the  ela'm,  be  wholly  barred  of  any  right  to  share  in  the  pro- 
ceeds of  such  estate;  and  if  a  specified  value  is  not  placed  on  such 
security,  and  notified  in  writing  to  the  assignee  according  to  the 
exigency  of  the  said  order,  or  within  such  turther  time  as  the  said 
Judge  may  by  subsequent  order  allow,  the  said  claim,  or  the  said 
part,  as  the  case  may  be,  shall  be  wholly  barred  as  against  such  es- 
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tate  but  without  prejudice  to  ithe  liability  of  the  debtor  therefor.    59 
V.,  c.  31,  s.  3. 

21.  Proof  of  claim.— (1)  Every  person  claiming  to  be  entitled 
to  rank  on  the  estate  assigned  shall  furnish  to  the  assignee  particu- 
lars of  his  claim  proved  by  affidavit  and  such  vouchers  as  the  nature 
of  the  case  admits  of. 

(2)  Limiting  time  for  proof  of  claim. — In  case  a  person  claim- 
ing to  be  entitled  to  rank  on  the  estate  assigned,  does  not  within  a 
reasonable  time  after  receiving  notice  of  the  assignment  and  of  the 
name  and  audress  of  the  assignee,  furnish  to  the  assignee  satisfactory 
proofs  of  his  claim  as  provided  by  this  and  the  preceding  sections  of 
this  Act,  the  Judge  of  the  County  Court  of  the  county  wherein  the 
debtor  at  the  time  of  making  the  assignment  resided  or  carried  on 
business,  may,  upon  a  summary  application  by  the  assignee  or  by 
any  other  person  interested  in  the  debtor's  estate  (of  which  applica- 
tion at  least  three  days'  notice  shall  be  given  to  the  person  alleged  to 
have  made  default  in  proving  a  claim  as  aforesaid),  order  that  unless 
the  clam  can  be  proved  to  the  satisfaction  of  the  Judge  within  a  time 
to  be  limited  by  the  order,  the  person  so  making  default  shall  no 
longer  be  deemed  a  creditor  of  the  estate  assigned,  and  shall  be 
wholly  barred  of  any  right  to  share  in  the  proceeds  thereof;  and  if 
the  claim  is  not  so  proved  within  the  time  so  limited,  or  within  such 
further  time  as  the  said  Judge  may  by  subsequent  order  allow,  the 
same  shall  be  wholly  barred,  and  the  assignee  shall  be  at  liberty  to 
distribute  the  proceeds  of  the  estate  as  if  no  such  claim  existed,  but 
without  prejudice  to  the  inability  of  the  debtor  therefor. 

(3)  Not  to  interfere  with  Rev.  Stat.  c.  129.— The  preceding 
subsection  is  not  intended  to  interfere  with  the  protection  afforded 
to  assignees,  by  section  38  of  The  Trustee  Act. 

(4)  Creditor  may  prove  claim  not  due.—  A  person  whose 
claim  has  not  accrued  due  shall  nevertheless  be  entitled  to  prove 
under  the  assignment  and  vote  at  meetings  of  creditors,  but  in  ascer- 
taining the  amount  of  any  such  claim  a  deduction  for  interest  shall 
be  made  for  the  time  which  has  to  run  until  the  claim  becomes  due. 
R.  S.  O.  1887,  c.  124,  s.  20  (1-4.) 

22.  Contestation  of  claim.— (1)  At  any  t;me  after  the  assignee 
receives  from  any  person  claiming  to  be  entitled  to  rank  on  the 
estate,  proof  of  his  claim,  notice  of  contestation  of  the  claim  may  be 
served  by  the  assignee  upon  the  claimant.  Within  thirty  days  after 
the  receipt  oif  the  notice,  or  such  further  time  as  a  Judge  of  the 
County  Court  of  the  county,  in  which,  the  assignment  is  registered 
may  on  application  allow,  an  action  shall  be  brought  by  the  claim- 
ant against  the  assignee  to  establish  the  claim,  and  a  copy  of  the 
writ  in  the  action  or  summons  in  case  the  action  is  brought  in  a 
Division  Court  shall  be  served  on  the  assignee;  and  in  default  of 
such  action  being  brought  and  writ  or  summons  served  within  the 
time  aforesaid,  the  claim  to  rank  on  the  estate  shall  be  forever  barred. 

(2)  The  notice  by  the  assignee  shall  contain  the  name  and  place 
of  business  of  one  of  the  solicitors  of  the  Supreme  Court  of  Judica- 
ture for  Ontario,  upon  whom  service  of  the  writ  or  summons  may  be 
made;  and  service  upon  such  solicitor  shall  be  deemed  sufficient  ser- 
vice of  tne  writ.    R.  S.  O.  1887,  c.  124,  s.  20  (5). 

23.  Procedure  where  assignee  is  satisfied  with  proof  of 
claim  and  debtor  desires  to  dispute  same. —  (1)  In  case  the  as- 
signee is  satisfied  with  the  proof  adduced  in  support  of  a  claim,  but 
the  debtor  disputes  the  same,  such  debtor  shall  do  so  by  notice  in 
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writing  to  the  assignee,  stating  the  grounds  upon  which  he  disputes 
the  claim;  and  such  notice  shall  be  given  within  ten  days  of  such 
debtor's  being  notified  in  writing  by  the  assignee  that  he  is  satisfied 
with  the  proof  adduced  as  aforesaid,  and  not  afterwards  unless  by 
special  leave  of  the  said  Judge. 

(2)  If  upon  receiving  such  notice  of  dispute  the  assignee  does  not 
deem  it  proper  to  require  the  claimant  to  bring  an  action  to  establish 
his  claim  he  shall  notify  the  debtor  in  writing  of  this  fact,  and  the 
•debtor  may  thereupon,  and  w  thin  ten  days  of  his  receiving  such 
notice,  apply  to  the  said  Judge  for  an  order  requiring  the  assignee  to 
serve  a  notice  of  contestation.  The  Judge  shall  only  make  such 
order  if  after  notice  to  the  assignee  the  Judge  is  of  opinion  that  there 
are  good  grounds  for  contesting  the  claim.  In  case  the  debtor  does 
not  make  an  application  as  afore-said  the  decision  of  the  assignee 
shall  as  against  him  be  final  and  conclusive. 

(3)  If  upon  the  application  the  claimant  consents  in  writing,  the 
Judge  may,  in  a  summary  manner,  decide  the  question  of  the  valid- 
ity of  the  claim. 

(4)  If  an  action  is  brought  by  the  claimant  against  the  assignee 
the  debtor  may  intervene  at  the  trial,  either  personally  or  by  coun- 
sel, for  the  purpose  of  calling  and  examining  or  cross-examining  wit- 
nesses.   59  V.,  c.  31,  s.  4. 

24.  Assets  not  to  be  removed  out  of  the  Province  and 
moneys  to  be  deposited  in  a  bank.—  (1)  No  property  or  assets  of 
an  estate  assigned  under  the  provisions  of  this  Act  shall  be  removed 
out  of  the  Province  without  the  order  of  the  Judge  of  the  County 
Court  of  the  county  in  which  the  assignment  is  registered,  and  the 
proceeds  of  the  sale  of  any  such  property  or  assets,  and  all  moneys 
received  on  account  of  any  estate  shall  be  deposited  by  the  assignee 
in  one  of  the  incorporated  banks  within  this  Province,  and  shall 
not  be  withdrawn  or  removed  without  the  order  of  such  Judge,  except 
in  payment  of  dividends  and  other  charges  incidental  to  the  winding 
up  of  the  estate. 

(2)  Penalty.— Any  assignee  or  other  person  acting  in  his  stead 
or  on  his  behalf  violating  the  provisions  of  this  section  shall  be 
liable  to  a  penalty  of  $500,  which  may  be  recovered  summarily  before 
a  Judge  of  the  High  Court  or  before  the  Judge  of  the  County  Court 
of  the  county  in  which  the  assignment  is  required  to  be  registered; 
and  one-naif  of  the  said  penalty  shall  go  to  the  person  suing  there- 
for, and  the  other  half  shall  belong  to  the  said  estate;  but  in  default 
of  payment  of  the  said  penalty  and  all  costs  which  may  be  incurred 
in  any  action  or  proceeding  for  the  recovery  thereof,  such  assignee 
or  other  person  may  be  imprisoned  for  any  period  not  exceeding 
thirty  days,  and  shall  be  disqualified  from  acting  as  assignee  of  any 
estate  while  -such  default  continues.    52  V.,  c.  21,  s.  2. 

(3)  Application  of  section  limited.—  This  sect  ""on  shall  not 
apply  to  any  assignment  executed  before  the  23rd  day  of  March,  1889, 
or  to  any  proceedings  thereunder.    52  V.,  c  21,  s.  3. 

25.  Accounts  to  be  kept  accessible.— Upon  the  expiration  of 
one  month  from  the  first  meeting  of  creditors,  or  as  soon  as  may  be 
after  the  expiration  of  such  period,  and  afterwards  from  time  to  time 
at  intervals  of  not  more  than  three  months,  the  assignee  shall  pre- 
pare, and  keep  constantly  accessible  to  the  creditors,  accounts  and 
•statements  of  liis  doings  as  such  assignee,  and  of  the  position  of  the 
estate.    R.  S.  O.  1887,  c.  124,  s.  21. 
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26.  Set-off.— The  law  of  set-off  shall  apply  to  all  claims  made 
against  the  estate  and  also  to  all  actions  instituted  by  the  as- 
signee for  the  recovery  of  debts  due  to  the  assignor,  in  the  same 
manner  and  to  the  same  extent  as  if  the  assignor  were  plaintiff  or 
defendant,  as  the  case  may  be,  except  in  so  far  as  any  claim  for  set- 
off shall  be  affected  by  the  provisions  respecting  frauds  or  fraudulent 
preferences  of  this  or  any  other  Act.    R.  S.  O.  1887,  c.  124,  s.  23. 

27.  Affidavits. — Any  affidavit  authorize  ~,  or  required,  under  this 
Act  may  be  sworn  before  any  person  authorized  to  administer  affi- 
davits in  ■the  High  Court,  or  before  a  Justice  of  the  Peace,  or,  if 
sworn  out  of  Ontario,  before  a  Notary  Public  or  a  commissioner  au- 
thorized to  administer  affidavits  in  Ontario.  R.  S.  0.  1887,  c.  124,  s. 
24.     (As  amended  by  4  Edw.  VII.,  c.  10,  s.  34.) 

28.  Dividends  when  to  be  paid.— As  large  a  dividend  as  can 
with  safety  be  paid,  shall  oe  paid  by  every  assignee  under  this  Act 
within  twelve  months  from  the  date  of  any  assignment  made  there- 
under, and  earlier  if  required  by  the  inspectors;  and  thereafter  a 
further  dividend  shall  be  paid  every  six  months,  and  more  frequently 
if  required  by  the  inspectors  until  the  estate  is  wound  ud  and  dis- 
posed of.    59  V.,  c.  31,  s.  5. 

29.  Notice  of  dividend  sheet. — So  soon  as  a  dividend  sheet 
is  prepared,  notice  thereof  shall  be  given  by  letter  posted  to  each 
creditor,  inclosing  an  abstract  of  receipts  and  disbursements,  shew- 
ing what  interest  has  been  received  by  the  assignee,  for  moneys  in 
his  hands,  together  with  a  copy  of  the  dividend  sheet,  noting  thereon 
the  claims  objected  to,  and  stating  whether  any  reservation  has  ot 
has  not  been  made  therefor;  and  after  the  expiry  of  eight  days  from 
the  day  of  mailing  such  notice,  abstract  and  dividend  sheet  as  afore- 
said, dividends  on  all  claims  not  objected  to  within  that  period  shall 
be  paid.    R.  S.  O.  1887,  c.  124,  s.  22. 

30.  Distributing  moneys  and  determining  claims  as  pro- 
vided by  Rev.  Stat.  e.  78.—  (1)  The  assignee  may,  if  he  deems  it 
advisable  so  to  do,  take  the  proceedings  authorized  by  section  32 
or  The  Creditors'  Relief  Act  to  be  taken  by  a  sheriff,  and  in  that  case 
sections  32  and  33  of  the  said  Act  shall  apply  to  proceedings  for  the 
distribution  of  moneys  and  determination  of  claims  arising  under  an 
assignment  made  under  this  Act,  with  the  substitution  of  "assignee" 
for  sheriff"  where  it  occurs  in  said  section  32;  and  the  substitution 
'of  "according  to  law"  for  "as  directed  by  this  Act,"  where  these 
words  occur  in  said  section  32;  but  this  section  shall  not  be  construed 
to  relieve  the  assignee  from  mailing  to  each  creditor  the  abstract 
and  other  information  required  by  section  29  of  this  Act  to  be  sent 
to  creditors,  so  far  as  the  same  is  not  contained  in  the  list  sent  by 
him  under  section  32  aforesaid. 

(2)  The  Judge  of  the  County  Court  of  the  county  wherein  the 
debtor  at  the  time  of  the  assignment  resided  or  carried  on  business 
shall  be  the  Judge  to  whom  applications  under  this  section  shall  be 
made.    59  V.,  c.  31,  s.  6. 

31.  Remuneration  of  assignee.— The  assignee  shall  receive 
such  remuneration  as  shall  be  voted  to  him  by  the  creditors  at  any 
meeting  called  for  the  purpose  after  the  first  dividend  sheet  has  been 
prepared,  or  by  the  inspectors,  in  case  of  the  creditors  failing  to 
provide  therefor,  subject  to  the  review  of  the  County  Court  of  the 
county  in  which  the  assignment  is  registered  or  the  Judge  thereof, 
if  complained  of  by  the  assignee  or  any  of  the  creditors.  R.  S.  O. 
1887,  c.  124,  s.  11  (1). 
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32.  Where  remuneration  not  fixed  before  the  final  divi- 
dend.—  In  case  the  remuneration  of  the  assignee  nas  not  been  fixed 
under  the  preceding  subsection  before  the  final  dividend,  the  as- 
signee may  insert  in  the  final  dividend  sheet,  and  retain  as  his  re- 
numeration,  a  sum  not  exceeding  five  per  cent,  of  the  cash  receipts, 
subject  to  review  by  the  Court  or  Judge  as  hereinbefore  provided; 
but  no  application  by  the  assignee  to  review  the  said  allowance  shall 
be  entertained,  unless  the  question  of  his  remuneration,  previous  to 
the  preparation  of  the  final  'dividend  sheet  has  been  brought  before 
a  meeting  of  creditors  competent  to  decide  the  same.  59  V.,  c.  31, 
s.  8. 

33.  Remuneration  of  inspectors.— No  assignee  shall  make 
any  payment  or  allowance  to  an  inspector  beyond  his  actual  and 
necessary  travelling  expenses  in  and  about  his  duties  as  inspector, 
except  under  the  authority  of  a  resolution  of  the  creditors  passed  at 
a  meeting  regularly  called,  fixing  the  amount  thereof,  and  in  the 
notice  calling  the  meeting  the  fixing  of  the  remuneration  of  the 
inspectors  shall  be  specially  mentioned  as  one  of  the  subjects  to  be 
brought  before  the  meeting.  No  inspector  shall  be  allowed  more 
than  four  dollars  a  -day  besides  actual  travelling  expenses,  hut  may 
be  allowed  less.    59  V.,  c.  31,  s.  7. 

34.  Examination  of  assignor  or  employees. — Where  there 
has  been  an  assignment  for  the  benefit  of  creditors  the  assignee,  or 
assignees,  upon  resolution  passed  by  a  majority  vote  of  the  creditors 
present  or  represented  at  a  meeting  of  the  creditors  of  the  assignor 
regularly  called,  or  upon  the  written  request  or  resolution  of  the  ma- 
jority of  the  inspectors  of  the  estate,  may  without  an  order  examine 
the  assignor  or  any  person  who  is  or  has  been  an  agent,  clerk,  ser- 
vant, officer  or  employee  of  any  kind  of  the  assignor,  upon  oath 
before  a  master  or  local  master  or  a  special  examiner  of  the  Supreme 
Court  of  Judicature,  or  before  a  local  registrar  or  deputy  clerk  of  the 
crown  of  the  High  Court,  or  before  the  Judge  of  the  County  Court  of 
the  county  within  which  such  assignor  resides,  or  before  any  official 
referee,  or  may  by  the  order  of  the  Court  or  a  Judge  examine  the  as- 
signor on  oath  before  any  other  person  to  be  specially  named  in  such 
order,  touching  the  estate  and  effects  of  the  assignor,  and  as  to  the 
property  and  means  he  had  when  the  earliest  of  the  debts  or  liabil- 
ities of  the  assignor  existing  at  the  date  of  the  assignment  was  in- 
curred, anu  as  to  the  property  and  means  he  still  has  of  discharging 
his  debts  and  rabilities,  and  as  to  the  disposal  he  has  made  of  any 
property  since  contracting  such  debt  or  incurring  such  liability  and 
as  to  any  and  what  debts  are  owing  to  him.  58  V.,  c.  23,  s.  6;  59  V., 
c.  31,  s.  9. 

35.  Procedure  upon  examination  of  an  assignor.— The  rules 
and  procedure  from  time  to  time  in  force  in  the  High  Court  of  Justice 
for  the  examination  of  judgment  -debtors  shall,  as  far  as  may  be, 
apply  to  an  examination  under  this  Act  of  an  assignor  in  all  respects 
as  if  the  assignee  were  a  judgment  debtor.    59  V.,  c.  23,  s.  11. 

36.  When  assignor  does  not  attend  or  refuses  to  answer 
questions.—  In  case  such  assignor  does  not  attend  as  required  by  the 
said  appointment,  or  appointment  and  order,  as  the  case  may  be,  and 
does  not  allege  a  sufficient  excuse  for  not  attending,  or  if  attending, 
refuses  to  disclose  his  property  or  his  transactions  respecting  the 
same,  or  does  not  make  satisfactory  answers  respecting  the  same,  or 
if  it  appears  from  such  examination  that  such  assignor  has  concealed 
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or  made  away  with  his  'property  in  order  to  defeat  or  defraud  his 
creditors  or  any  of  them,  the  Court  or  Judge  may  order  the  assignor 
to  be  committed  to  the  common  goal  of  the  county  in  which  he  re- 
sides, for  any  term  not  exceeding  twelve  months.    58  V.,  c.  23,  s.  10. 

37.  Service  of  appointment.—  (1)  Any  person  liable  to  be  ex- 
amined under  section  34  may  be  served  with  an  appointment  signed 
by  the  Judge  or  officer,  or  a  copy  thereof,  and  where  the  examination 
is  to  take  place  under  an  order,,  also  with  a  copy  of  the  order;  such 
service  to  be  made  at  least  48  hours  before  the  time  appointed  for  the 
examination;  and  the  person  to  be  examined  is  to  be  paid  the  same 
fees  as  a  witness.    58  V.,  c.  23,  s.  8. 

(2)  Conduct  of  examination.— The  examination  shall  be  con- 
ducted in  the  same  manner  as  in  the  case  of  an  oral  examination  of 
an  opposite  party.    58  V.,  c.  23,  s.  8. 

38.  Compelling  attendance  and*  production  of  books.— 
Any  person  liable  to  be  examined  under  section  34  may  be  compelled 
to  attend  and  testify  and  to  produce  books  and  documents,  in  the 
same  manner  and  subject  to  the  same  rules  of  examination,  and  the 
same  consequences  of  neglecting  to  attend  or  refusing  to  disclose  the 
matters  in  respect  of  which  he  may  be  examined,  as  in  the  case  of 
a  witness  in  an  action  in  the  High  Court  of  Justice.    58  V:,  c.  23,  s.  7. 

39.  Calling  upon  persons  having  information  as  to  as- 
signor's affairs  to  give  evidence  and  produce  documents,  etc.— 

(1)  In  case  any  person  has  or  is  believed  or  suspected  to  have  in  his 
possession  or  power  any  book,  document,  or  paper  of  any  kind  relat- 
ing in  whole  or  in  part  to  the  debtor,  his  dealings  or  property,  such 
person  may,  upon  resolution  passed  by  a  majority  vote  of  the  credit- 
ors present  or  represented  at  a  regularly  called  meeting  of  the  credit- 
ors of  the  assignor  exclusive  of  such  person  (if  he  is  a  creditor)  or 
upon  the  written  request  or  resolution  of  the  majority  of  the  inspect- 
ors of  the  estate,  be  required  by  the  assignee  to  produce  such  state- 
ment or  statements  for  the  information  of  such  assignee. 

(2)  In  case  such  person  fails  to  produce  the  said  book,  document 
or  other  paper  within  four  days  of  his  being  served  with  a  copy  of 
the  said  resolution  and  a  request  of  the  assignee  in  that  behalf,  or  in 
case  the  assignee  or  the  majority  of  the  inspectors  is  or  are  not 
satisfied  that  full  production  has  been  made,  the  assignee  may  with- 
out an  order  examine  the  said  person  before  any  of  the  officers  men- 
tioned in  section  34  of  this  Act  touching  any  book,  document  or  other 
paper  which  he  is  supposed  to  have  received. 

(3)  Any  such  person  may  be  compelled  to  attend  and  testify,  and 
to  produce  upon  bis  examination  any  book,  document  or  other  paper 
which  under  this  section  he  is  liable  to  produce  in  the  same  manner 
and  subject  to  the  same  rules  of  examination  and  the  same  conse- 
quences of  neglecting  to  attend  or  refusing  to  disclose  the  matters 
in  respect  of  which  he  may  be  examined  as  in  the  case  of  a  witness 
in  an  action  in  the  High  Court  of  Justice.    59  V.,  c.  31,  s.  10. 
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R.  S.  N.  B.,  190 3,  CHAP.  140. 
STATUTE  OF  FRAUDS. 

1.  Certain  contracts  unenforceable  unless  in  writing  sign- 
ed by  the  party  to  be  charged,  or  agent.— No  action  shall  be 
brought  to  charge  an  executor  or  administrator  upon  any  special 
promise  to  answer  damages  out  of  his  own  estate;  or  to  charge 
any  person  upon  amy  special  promise  to  answer  for  the  debt,  de- 
fault, or  miscarriage  of  another;  or  to  charge  any  person  upon  any 
agreement  made  upon  consideration  of  marriage,  or  upon  any  con- 
tract, or  sale  of  lands,  or* of  any  interest  therein,  or  upon  any 
agreement  that  is  not  to  be  performed  within  one  year  from  the  mak- 
ing thereof;  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writ- 
ing, and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  authorized  by  him.    C.  S.  c.  76,  s.  1. 

2.  Consideration  for  promise  to  answer  for  debt,  etc.,  of 
another  need  not  appear  by  writing.—  No  special  promise  to  be 
made  by  any  person  after  the  ninth  day  of  April,  A.  D.  1860,  to 
answer  for  the  debt,  default,  or  miscarriage,  of  another,  made  to 
being  in  writing  and  signed  by  the  party  to  be  charged  therewith, 
or  some  person  by  him  thereunto  lawfully  authorized,  shall  be 
deemed  invalid  to  support  an  action,  suit,  or  other  proceeding,  to 
charge  the  person  by  whom  such  promise  shall  have  been  made,  by 
reason  only  that  the  consideration  for  such  promise  does  not  ap- 
pear in  writing,  or  by  necessary  inference  from  a  written  document. 
C.  S.  c.  76,  s.  2. 

3.  Promise  to  answer  for  debt,  etc.,  of  another  to  firm,  or 
for  debt  of  firm,  to  cease  upon  change  in  firm.—  No  promise  to 
to  answer  for  the  debt,  default,  or  miscarriage,  of  another,  made  to 
a  firm  consisting  of  two  or  more  persons,  or  to  a  single  person 
trading  under  the  name  of  a  firm,  and  no  promise  to  answer  for 
the  debt,  default  or  miscarriage  of  a  firm  consisting  of  two  or  more 
persons,  or  of  a  single  person  trading  under  the  name  of  a  firm, 
shall  be  binding  on  the  person  making  such  promise  in  respect  of 
any  thing  done,  or  omitted -to  be  done,  after  a  change  shall  have 
taken  place  in  the  constitution  of  the  firm,  by  the  increase  or  the 
diminution  of  the  members  thereof,  unless  the  intention  of  the  par- 
ties that  such  promise  shall  continue  to  be  binding,  notwithstand- 
ing such  change,  shall  appear  either  by  express  stipulation  or  by 
necessary  implication  from  the  nature  of  the  firm,  or  otherwise. 
C.  S.  c.  76,  s.  3. 

4.  Contract  for  sale  of  goods,  etc.,  for  $40  or  upwards  not 
enforceable  unless  in  writing,  etc.— No  contract  for  the  sale  of 
any  goods,  wares,  or  merchandise,  for  the  price  of  forty  dollars  or 
upwards,  shall  be  good  unless  the  buyer  accept  and  receive  part  of 
the  goods  so  sold,  or  give  something  in  earnest  to  bind  the  bargain, 
or  in  part  payment,  or  unless  some  note  or  memorandum  in  writ- 
ing of  the  bargain  be  made  and  signed  by  the  party  to  be  charged 
thereby,  or  his  agent,  whether  such  goods  are  actually  made  or 
ready  for  delivery,  or  are  intended  to  be  made  or  delivered,  or  both, 
at  some  future  time,  or  not.    C.  S.  c.  76,  s.  4. 
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5.  Representation  as  to  character,  credit,  etc.,  to  be  in 
writing.— No  action  shall  be  brought  to  charge  any  person  upon 
or  by  reason  of  any  representation  or  assurance  made  or  given  con- 
cerning or  relating  to  the  character,  conduct,  credit,  ability,  trade, 
or  dealing  of  any  other  person,  to  enable  such  other  person  to  ob- 
tain money  or  goods  upon  credit,  unless  such  representation  or  as- 
surance be  marie  in  writing,  signed  by  the  party  to  be  charged 
therewith.     C.  S.  c.  76,  s.  5. 

6.  Promise  to  pay  debt  contracted  during  infancy  to  be  in 
writing.— No  action  shall  be  maintained  whereby  to  charge  any 
person  upon  any  promise  made  after  full  age  to  pay  any  debt  con- 
tracted during  infancy,  or  upon  any  ratification  after  full  age  of 
any  promise  or  simple  contract  made  during  infancy,  unless  such 
promise  or  ratification  be  made  by  some  writing  signed  by  the 
party  to  be  charged  therewith.     C.  S.  c.  76,  s.  6. 

7.  Leases    exceeding   term    of    3    years    to    be   in   writing. — 

All  leases,  estates,  or  other  'interests  in  lands,  not  put  in  writing, 
and  signed  by  the  parties,  or  their  agents  thereunto  lawfully  au- 
thorized by  writing,  shall  have  the  force  of  leases  or  estates  at  will 
only,  except  leases  not  exceeding  the  term  of  three  years.     C.  S.  c. 

76,  s.  7. 

8.  Assignment  or  grant  of  interest  in  lands  to  be  in  writ- 
ing.— No  interest  in  lands  shall  be  assigned,  granted,  or  surrender- 
ed, unless  it  be  by  deed  or  note  in  writing,  signed  by  the  party  as- 
signing, granting,  or  surrendering  the  same,  or  by  his  agent  there- 
unto lawfully  authorized  by  writing,  or  by  act  and  operation  of 
law.     C.  S.  c.  76,  s.  8. 

9.  Declaration  of  trust  in  lands  to  be  in  writing. — Ex- 
ceptions.—No  declaration  or  creation  of  any  trust  in  lands  shall 
be  valid,  unless  it  be  in  writing  signed  by  the  party  entitled  to  de- 
clare or  create  the  trust,  or  by  his  last  will,  except  trusts  arising  or 
resulting  by  implication  or  construction,  of  law,  or  which  may  be 
transferred  or  extinguished  by  act  or  operation  of  law.  C.  S.  c. 
76.  s.  9. 

10.  Assignment  of  trust  to  be  in  writing.— No  grant  or  as- 
signment of  any  trust  shall  be  valid  unless  it  be  in  writing,  signed 
by  the  party  granting  or  assigning  the  same,  or  by  his  last  will, 
C.  S.  c.  76,  s.  10. 

11.  Execution  to  bind  goods  when  delivered  to  Sheriff  to 
be  executed.— No  writ  of  execution  shall  bind  the  goods  of  the 
party  against  whom  it  is  sued  forth,  but  from  the  time  it  is  deliv- 
ered to  the  Sheriff  to  be  executed,  who  shall  indorse  thereon  the 
day  of  the  month  and  year  he  received  it.    C.  S.   c.  76,  s.  11. 

12.  Heir  not  personally  chargeable  by  trust  made  assets 
In  his  hands.— No  heir  who  shall  become  chargeable  by  any  trust 
made  assets  in  his  hands,  shall,  by  reason  of  any  pleading  or  judg- 
ment, be  chargeable  to  pay  the  condemnation  out  of  his  own  es- 
tate; the  execution  snail  be  issued  against  the  estate  so  made  as- 
sets, in  whose  hands  soever  it  shall  come  after  the  writ  issued,  in 
the  same  manner  as  by  the  Common  Law.    C.  S.  c.  76,  s.  12. 
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R.  S.  N.  B.,  1903,  CHAP.  141. 

RESPECTING  ASSIGNMENTS  AND  PREFERENCES   BY   INSOL- 
VENT PERSONS. 

1.  Confession  of  judgment,  etc.,  given  by  insolvent  person 
voluntarily   or  by   collusion   to    defeat   creditors,   to  be   void. — 

In  ease  any  person,  being  at  the  fc'me  in  insolvent  circumstances,  or 
unable  to  pay  his  debts  in  full,  or  knowing  -himself  to  be  on  the 
eve  of  insolvency,  voluntarily  or  by  collusion  with  a  creditor  ot 
creditors,  gives  a  confession  of  judgment,  cognovit  actionem,  or  war* 
rant  of  attorney  to  confess  judgment,  to  defeat  or  delay  his.  credit- 
ors wholly  or  in  part,  or  with  Intent  thereby  to  give  one  or  more* 
of  the  creditors  of  any  such  person  a  preference  over  his  other 
creditors,  or  over  any  ome  or  more  of  such  creditors,  every  such 
confession,  cognovit  actionem,  or  warrant  of  attorney  to  confess  judg- 
ment, shall  be  deemed  and  taken  to  be  null  and  void  as  against  the 
creditors  of  the  party  giving  the  same,  and  shall  be  invalid  and  in- 
effectual to  support  any  judgment  or  writ  of  execution.  58  V.,  c. 
6,  s.  1. 

2.  Gift,  conveyance,  etc.,  by  insolvent  person,  witb  intent 
to  defeat  creditors,  to  be  void.— (1)  Subject  to  the  provisions  of 
section  3  of  this  Chapter,  every  gift,  conveyance,  assignment  or 
transfer,  delivery  over  or  payment  of  goods,  chattels  or  effects,  or 
of  bills,  bonds,  notes,  or  securities,  or  of  shares,  dividends,  pre- 
miums or  bonus  in  any  bank,  company  or  corporation,  or  of  any 
other  property,  real  or  personal,  made  by  a  person  at  a  time  when 
he  is  in  insolvent  circumstances,  or  is  unable  to  pay  bis  debts  in 
full,  or  knows  that  ihe  is  on  the  eve  of  insolvency  with  intent  to 
■defeat,  delay  or  prejudice  his  creditors,  or  any  one  or  more  of  them, 
shall,  as  against  the  creditor  or  creditors  injured,  delayed  or  pre- 
judiced, be  utterly  void. 

(2)  Gift,  conveyance,  etc.,  by  insolvent  person  to  creditor 
with  intent  to  give  bint  an  unjust  preference,  to  be  void.— 
Subject  also  to  the  provisions  of  section  3  of  this  Chapter,  every 
gift,  conveyance,  assignment  or  transfer,  delivery  over,  or  payment 
of  goods,  chattels  or  effects,  or  of  bills,  notes  or  securities,  or  of 
shares,  dividends,  premiums  or  bonus  in  any  bank,  company  or 
corporation,  or  of  any  other  property,  real  or  personal,  made  by  a 
person  at  a  time  when  ne  is  in  insolvent  circumstances,  or  Is  un- 
able to  pay  his  debts  in  full,  or  knows  that  he  'is  on  the  eve  of  in- 
solvency, to  or  for  a  creditor,  with  intent  to  give  such  creditor  an 
unjust  preference  over  his  other  creditors,  or  over  any  one  or  more 
of  them,  shall,  as  against  the  creditor  or  creditors  injured,  delayed, 
prejudiced  or  postponed,  be  utterly  void. 

(3)  If  transaction  witb  creditor  bas  effect  of  giving  pre- 
ference, certain  presumption  if  suit  brought  within  60 
days. — Subject  to  the  provisions  of  said  section  3  of  this  Chap- 
ter, if  such  transaction  with  or  for  a  creditor  has  the  effect  of  giv- 
ing that  creditor  a  preference  over  the  other  creditors  of  the  debt- 
or, or  over  any  one  or  more  of  them.,  it  shall,  in  or  with  respect  to 
any  suit  or  proceeding,  which,  within  sixty  days  thereafter,  is 
brought,  had  or  taken  to  impeach  or  set  aside  such  transaction,  be 
presumed  to*  have  been  made  with  the  intent  aforesaid,  and  to  be 
an  unjust  preference  within  the  meaning  hereof,  whether  the  same 
be  made  voluntarily  or  under  pressure. 
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(4)  If  transaction  with  creditor  has  effect  of  giving  pre- 
ference, certain  presumption  if  assignment  for  creditors 
made  within  60  days.— (4)  Subject  to  the  provisions  of  said  sec- 
tion 3,  if  such  transaction  with  or  for  a  creditor  has  the  effect  of 
giving  that  creditor  a  preference  over  the  other  creditors  of  the 
debtor,  or  over  any  one  or  more  of  them,  it  shall,  if  the  debtor  with- 
in sixty  days  after  the  transaction  makes  an  assignmenjt  for  the 
benefit  of  his  creditors,  .be  presumed  to  have  been  made  with  the 
intent  aforesaid,  and  to  be  an  unjust  preference  within  the  mean- 
ing hereof,  whether  the  same  be  made  voluntarily  or  under  pressure. 

(5)  Gift,  conveyance,  etc.,  to  surety  or  indorser,  to  he  void 
where  void  if  given  to  creditor.*— Where  a  gift,  conveyance,  as- 
signment or  transfer,  delivery  over  or  payment  of  goods,  chattels  or 
effects,  or  of  bills,  notes  or  securities,  or  of  shares,  dividends,  pre- 
miums or  bonus,  in  any  bank,  company  or  corporation,  or  of  any 
other  property,  real  or  personal,  is  made  to  or  for  any  surety  or  in- 
dorser of  any  promissory  note  or  bill  of  exchange,  who  would  upon 
payment  by  him  of  the  debt,  promissory  note,  or  bill  of  exchange, 
in  respect  of  which  such  suretyship  was  entered  into,  or  such  in- 
dorsement given,  become  a  creditor  of  the  person  giving  the  pre- 
ference within  the  meaning  of  the  aforegoing  sub-section,  the  same 
shall  be  void  in  oases  where  it  would  be  void  if  given  to  or  for  a 
creditor.    58  V.,  c.  6,  s.  2. 

3.  Preceding  section  not  to  apply  to  assignment  for  bene- 
fit of  creditors,  nor  to  "bona  fide"  sale,  etc.,  in  the  course  of 
trade  to  innocent  purchaser;  nor  to  "bona  fide"  conveyance, 
etc.,  for  present  "bona  fide"  payment,  etc.— (1)  Nothing  in  the 
preceding  section  shall  apply  to  any  assignment  made  to  the  Slheriff 
of  the  county  in  which  the  debtor  resides  or  carries  on  business^  or 
to  another  assignee  resident  within  the  Province  of  New  Bruns- 
wick, with  the  consent  of  the  creditors,  as  (hereinafter  provided,  for 
the  purpose  of  paying  ratably  and  proportionately,  and  without 
preference  or  priority,  all  the  creditors  of  the  debtor  their  just 
debts;  nor  to  any  bona  fide  sale  or  payment  made  in  the  ordinary 
course  of  trade  or  calling  to  innocent  purchasers  or  parties,  nor  to 
any  payment  of  money  to  a  creditor,  nor  to  any  bona  fide  gift,  con- 
veyance, assignment,  transfer,  or  delivery  over  of  any  goods,  se- 
curities or  property  of  any  kind  as  above  mentioned,  which  is  made 
in  consideration  of  any  present  actual  bona  fide  payment  in  money, 
or  by  way  of  security  for  any  present  actual  bona  fide  advance  of 
ren^o©  ^.uosaid  Auv  jo  uonrejepisuoQ  ui  epBiu  si  xprqAi  jo  ^auora 
bona  fide  sale  and  delivery  of  goods  or  other  property;"  provided  that 
the  money  paid,  or  the  goods  or  other  property  sold  or  delivered, 
bear  a  fair  and  reasonable  relative  value  to  the  consideration  there- 
for.   58  V.,  c.  6,  s.  3  (1). 

(2)  Payment  to  creditor  for  goods  purchased  from  debtor 
to  be  void  as  respects  creditor. —  In  case  of  a  valid  sale  of  goods', 
securities  or  property,  and  payment  or  transfer  of  the  consideration 
or  part  thereof,  by  the  purchaser  to  a  creditor  of  the  vendor  under 
circumstances  which  would  render  void  such' a  payment  or  trans- 
fer by  the  debtor  personally  and  directly,  the  payment  or  transfer, 
even  though  valid  as  respects  the  purchaser,  shall  be  void  as  res- 
pects the  creditor  to  w/hom  the  same  is  made.  68  V.,  c.  6,  s.  3  (a): 
59  V.,  c.  36,  s.  1. 

(3)  Assignment  for  benefit  of  creditors  to  be  void  as 
against  subsequent  assignment  under  Chapter.—  Every  assign- 
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ment  for  the  general  benefit  of  creditors,  which  is  not  void  under 
section  2  of  this  Chapter,  but  is  not  made  to  the  Sheriff  nor  to  any- 
other  person  with  the  prescribed  consent  of  creditors,  shall  be  void 
as  against  a  subsequent  assignment  wlhich  is  in  conformity  with 
this  Chapter,  and  shall  be  subject  in  other  respects  to  the  provis- 
ions of  this  Chapter,  until  and  unless  a  subsequent  assignment  is 
executed  in  accordance  with  this  Chapter.     58  V.,  c.  6,  s.  3  (2) 

(4)  Effect  of  assignment  for  benefit'of  creditors.— Every  as- 
signment hereafter  executed  for  tine  general  benefit  of  creditors, 
whether  the  assignment  is  or  is  not  expressed  to  be  made  under  or 
in  pursuance  of  (this  Chapter,  and  whether  the  debtor  has  or  has 
not  included  all  his  real  -estate  and  personal  estate,  shall  vest  the 
estate,  whether  real  or  personal,  or  part  real  and  part  personal 
(thereby  assigned,  in  the  assignee  therein  named  for  the  general 
benefit  of  creditors,  and  such  assignment  and  the  property  thereby 
assigned  shall  be  subject  to  all  the  provisions  of  this  Chapter,  and 
the  provisions  of  this  Chapter  shall  apply  to  the  assignee  named 
thereunder.     60  V.,  c.  39,  s.  1. 

(5)  Restoration  of  security  to  creditor  given  up  in  con- 
sideration of  void  payment.— In  case  a  payment  has  been  made 
which  is  void  under  this  Chapter,  and  any  valuable  security  was 
given  up  in  consideration  of  the  payment,  the  creditor  shall  be  en- 
titled to  nave  the  security  restored  or  its  value  made  good  to  him 
before  or  as  a  condition  of  the  return  of  the  payment.  58  V.,  c.  6, 
s.  3  (3). 

(6)  Chap.  149,  protecting  wage  earners,  not  affected.— 
Payment  to  creditor  giving  up  security  not  affected. — Validity 
of  substitution  of  security  for  another. — Validity  of  security 
for  debt,  where  further  advance  made. — Nothing  herein  contain- 
ed is  to  affect  Chapter  149,  respecting  the  protection  of  wage-earn- 
ers, or  to  prevent  a  debtor  providing  for  payment  of  wages  due  by 
him,  in  accordance  with  the  provisions  of  the  said  Chapter, 
nor  shall  anything  herein  contained  affect  any  payment  of  money 
to  a  creditor  where  such  creditor,  by  reason  or  on  account  of  such 
payment,  has  lost  or  been  deprived  of,  or  lias,  in  good  faith,  given 
up  any  valuable  security  which  he  iheld  for  the  payment  of  the  debt 
so  paid,  unless  the  valuable  security  is  restored  to  the  creditor,  nor 
to  the  substitution  in  good  faith  of  one  security  for  another  se- 
curity for  the  same  debt,  so  far  as  the  debtor's  estate  is  not  there- 
by lessened  in  value  to  the  other  creditors.  Nor  shall  anything 
herein  contained  invalidate  a  security  given  to  a  creditor  for  a  pre- 
existing debt,  where  by  reason  or  on  account  of  the  giving  of  the 
security,  an  advance  of  money  is  made  to  the  debtor  by  the  credit- 
or in  the  bona  fide  belief  that  the  advance  will  enable  the  debtor  to 
continue  his  trade  or  business,  and  to  pay  ihis  debts  in  full.  58  V., 
c.  6,  s.  3  (4). 

(7)  Assignment  to  person  other  than  Sheriff.— The  debtor 
may,  in  the  first  place,  with  the  consent  of  a  majority  of  his  cre- 
ditors having  claims  of  one  hundred  dollars  and  upwards,  computed 
according  to  the  provisions'  of  section  19,  make  a  general  assign- 
ment for  the  benefit  of  his  creditors  to  some  person  other  than  the 
Siheriff,  and  residing  in  this  Province.    58  V.,  c.  6,  s.  3  (5). 

(8)  Assignee  to  be  resident  of  Province.— No  person  other 
than  a  permanent  and  bona  fide  resident  of  this  Province  shall  have 
power  to  act  as  assignee  under  an  assignment  within  the  provisions 
of  this  Chapter,  nor  shall  any  such  assignee  have  power  to  appoint 
a  deputy  or  to  delegate  his  duties  as  assignee  to  any  person  who 
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is  not  a  permanent  and  bona  fide  resident  of  this  Province;  and  no 
charge  shall  he  made  or  recoverable  against  the  assignor  or 
his  estate,  for  any  services  or  other  expenses  of  any  such  assignee, 
deputy,  or  delegate  of  any  assignee,  who  is  not  a  permanent  and 
bona  fide  resident  of  this  Province  as  aforesaid.     58  V.,  c.  6,  s.  3,  (6). 

4.  Sufficiency  of  certain  words  to  constitute  assignment.— 
Effect  of  assignment.— Every  assignment  made  under  this  Chap- 
ter for  the  general  benefit  of  creditors  shall  be  valid  and  sufficient 
if  it  is  in  the  words  following,  that  is  to  say:  "All  my  personal 
property  which  may  be  seized  and  sold  under  execution,  and  all 
my  real  estate,  credits  and  effects,"  or  if  it  is  in  words  to  like  ef- 
fect; and  an  assignment  so  executed  shall  vest  in  the  assignee  all 
the  real  and  personal  estate,  rights,  property,  credits  and  effects', 
whether  vested  or  contingent,  belonging  at  the  time  of  the  assign- 
ment to  the  assignor,  except  such  asj  are  by  law  exempt  from  seiz- 
ure or  sale  under  execution;  subject  however,  as  regards  lands,  to 
the  pro  visions  of  the  registry  'law  as  to  the  registration  of  convey- 
ances.    58  V.,  c.  6,  s.  4. 

5.  Ranking  of  private  and  partnership  debts.— If  any  as- 
signor or  assignors,  executing  an  assignment  under  this  Chapter, 
for  the  general  benefit  of  his  or  their  creditors,  owes  or  owe  debts, 
both  individually,  and  as  a  member  of  a  co'-partnership,  or  as  a 
member  of  two  different  co-partnerships,  the  claims  shall  rank 
first  upon  the  estate  by  which  the  debts  they  represent  were  con- 
tracted, and  shall  only  'rank  upon  the  other  after  all  the  creditors  of 
that  other  have  been  paid  in  full.     58  V.,  c.  6,  s.  5. 

6.  Change  of  assignee  by  creditors. — Removal  or  appoint- 
ment of  additional  assignee.— (1)  A  majority  in  number  and 
value  of  the  creditors  who  have  proved  claims  to1  the  amount  of  one 
-hundred  dollars  or  upwards,  may  at  their  discretion  substitute  for 
the  Sheriff,  or  for  an  assignee  under  an  assignment  to  which  sub- 
section 3  of  section  3  of  this  Chapter  applies,  a  person  residing  in 
the  county  in  which  the  debtor  resided,  or  carried  on  business  at 
the  time  of  the  assignment.  An  assignee  may  ailso  be  removed  and 
another  assignee  may  be  substituted,  or  am  additional  assignee  may 
be  appointed  by  a  Judge  of  the  Supreme  Court  sitting  in  Equity, 
or  of  the  County  Court  of  the  county  where  the  assignment  is  re- 
gistered. 

(2)  Vesting  of  estate  in  new  assignee. — Where  a  new  as- 
signee is  appointed  the  estate  shall  forthwith  vest  in  him  Without 
a  conveyance  or  transfer.  The  new  assignee  may  register  an  affi- 
davit of  h:'s  appointment  in  the  office  in  which  the  original  assign- 
ment was  filed,  and  such  an  affidavit  may  also  be  registered  under 
The  Registry  Act,  Chapter  151  of  these  Consolidated  Statutes.  The 
registration  of  the  affidavit  under  said  Chapter,  shall  have  the  same 
effect  as  the  registration  of  a  conveyance.     58  V.,  c.  6,  s.  6. 

7.  Exclusive  right  of  assignee  to  sue  for  rescission  of 
agreements,  etc.—  (1)  Save  as  provided  in  the  next  succeeding  sub- 
sectjion,  the  assignee  shall  have  an  exclusive  right  of  suing  for  the 
rescission  of  agreements,  deeds,  and  instrum'ents  or  other  transac- 
tions made  or  entered  into  in  fraud  of  creditors,  or  made  or  enter- 
ed into  in  violation  of  this  Chapter. 

(2)  Authority  to  creditor  to  take  proceeding  in  name  of 
assignee. — If  at  any  time  any  creditor  desires  to  cause  any  pro- 
ceeding to  be  taken  which  in  his  opinion  would  be  for  the  benefit 
of  the  estate,  and  the  assignee,  under  the  authority  of  the  creditors 
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or  inspectors,  refuses  or  neglects  to  take  such  proceeding  after 
being  duly  required  so  to  do,  tike  creditor  shall  have  the  right  to 
obtain  an  order  of  a  Judge  of  the  Supreme  Court  sitting  in  Equity- 
authorizing  him  to  take  the  proceeding  in  the  name  of  the  assignee, 
but  at  his  own  expense  and  risk,  upon  such  terms  and  conditions 
as  to  indemnity  to  the  assignee  as  the  Judge  may  prescribe,  and 
thereupon  any  benefit  derived  from  the  proceeding  shall  belong  ex- 
clusively to  the  creditor  instituting  the  same  for  his  benefit;  but  if 
before  such  order  is  granted  the  assignee  shall  signify  to  the  Judge 
his  readiness  to  institute  the  proceedings  for  the  benefit  of  the 
creditors,  the  order  shall  prescribe  the  time  within  which  he  shall 
do  so,  and  in  that  case  the  advantage  derived  from  the  proceed- 
ings, if  instituted  within  such  time,  snail  appertain  to  the  estate. 
58  V.,  c.  6,  s.  7. 

8.  Right  to  follow  proceeds  of  property.— If  the  person  to 
whom  any  gift,  conveyance,  assignment,  transfer,  delivery  or  pay- 
ment, as  in  section  2  of  this  Chapter  is  mentioned,  has  been  made, 
shall  have  sold  or  disposed  of  the  property  which  was  the  subject 
of  such  gift,  conveyance,  assignment,  transfer,  delivery  or  payment, 
or  any  part  thereof,  the  moneys  or  other  proceeds  realized  there- 
for may  be  seized  and  recovered  in  any  action  under  the  last  pre- 
ceding section  as  fully  and  effectually  as  the  property  if  still  re- 
maining in  the  possession  or  control  of  such  person  could  have  been 
seized  or  recovered.    58  V.,  c.  6,  s.  8. 

9.  Creditors'  assignment  to  cut  out  judgments,  and  unex- 
ecuted executions.  An  assignment  for  ithe  general  benefit  of  cre- 
ditors under  this  Chapter  shall  take  precedence  of  all  judgments 
and  of  all  executions  not  completely  executed  by  payment,  subject 
to  the  claims  of  any  execution  creditors  for  the  fees  and  expenses 
of  the  Sheriff  or  other  officer  incurred  on  sucn  executions  prior  to 
the  assignment.     58  V.,  c.  6,  s.  9. 

10.  Amendment  of  mistake,  etc.,  in  assignment  for  cre- 
ditors.—Relation  back  of  amendment.— No  advantage  shall  be 
taken  or  gained  by  any  creditor  of  any  mistake,  defect  or  imperfec- 
tion in  any  assignment  under  this  Chapter  for  the  general  benefit 
of  creditors  if  the  same  can  be  amended  or  corrected,  and  if  there 
be  any  mistake,  defect  or  imperfection  therein,  the  same  shall  be 
amended  by  any  Judge  of  the  Supreme  Court  sitting  in  Equity,  or 
of  the  County  Court  aforesaid,  on  application  of  any  creditor  of  the 
assignor  or  of  the  assignee,  on  such  notice  being  given  to  other 
parties  concerned  as  the  Judge  shall  think  reasonable,  and  the 
amendment  when  made,  shall  have  relation  back  to  the  date  of  the 
said  assignment.     58  V.,  c.  6,  s.  10. 

11.  Remuneration  to  assignee.—  (1)  The  assignee  shall  re- 
ceive snch  remuneration  as  shall  be  voted  to  him  by  the  creditors  at 
any  meeting  called  for  the  purpose,  or  by  the  inspectors  in  case  oif 
the  creditors  failing  to  provide  (therefor,  subject  to  the  review  of  the: 
County  Court  of  the  county  in  which  the  assignment  is  registered, 
or  the  Judge  thereof,  if  complained  of  by  the  assignee  or  any  of  the 
creditors.    58  V.,  c.  €,  s.  11  (1),  CO  V..  c.  39,  s.  2. 

(2)  In  case  no  remuneration  is  voted  to  the  assignee  by  the 
creditors  or  the  inspectors,  the  amount  sihall  be  fixed  by  the  said 
Judge.     58  V.,  c.  6,  s.  11,  (2). 

12.  Assignment  not  within  "Bills  of  Sale  Act,"  but  notice 
thereof  to  be  published. — (1)  No  assignment  for  'the  general  bene- 
fit of  the  creditors  under  this  Chapter  shall  be  within  the  oper- 
ation of   The  Bills  of  Sale  Act,   Chapter  142  of  these  Consolidated 
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Statutes,  but  a  notice  o<f  the  assignment  shall,  as  soon  as  conven- 
iently may  be,  be  published  at  least  once  in  the  Royal  Gazette,  and 
in  one  newspaper  at  least,  haying  a  general  circulation  in  the  coun- 
ty in  wlhich  the  property  assigned  ds  situate  (if  any  newspaper  is 
published  in  the  county),  not  less  than  twice. 

(2)  Counterpart,  etc.,  of  assignment,  with  affidavit  of  ex- 
ecution, to  be  registered. — "Where  assignment  to  be  registered.— 
Duty  of  registrar.— Registrar's  fees. — A  counterpart  ior  copy  of 
every  such  assignment  shall  also,  within  five  days  from  the  execu- 
tion thereof,  be  registered  (together  with  an  affidavit  of  a  witness 
thereto  of  the  due  execution  of  the  assignment,  or  of  the  due  exe- 
cution of  the  assignment  of  which  the  copy  filed  purports  to  be  a 
copy),  in  the  office  of  the  registrar  of  deeds  of  the  county  where 
the  assignor,  if  a  resident  in  New  Brunswick,  resides  at  the  time 
of  the  execution  thereof,  or,  if  he  is  not  a  resident,  then  in  the  of' 
fice  of  the  registrar  of  deeds  in  the  county  wnere  the  presonal 
property  so  assigned  is,  or  where  the  principal  part  thereof  (in 
case  the  same  includes  property  in  more  counties  than  one)  is  at  tihe 
time  of  the  execution  of  the  assignment,  and  such  registrars  shall 
file  all  such  instruments  presented  to  them  respectively  for  that 
purpose,  and  shall  indorse  thereon  the  time  of  receiving  the  same 
in  their  respective  offices,  and  the  same  shall  be  kept  there  for  the 
inspection  of  all  panties  interested  therein.  The  said  registrars 
respectively  shall  number  and  enter  such  assignments  and  be  en- 
titled to  the  same  fees  for  services  in  the  same  manner  as  if  such 
assignments  had  been  registered  under  Chapter  142  of  these  Consol- 
idated Statutes.     58  V.,  c.  6,  s.  12. 

13.  Penalty  to  assignee  failing  to  publish  or  register  as- 
signment.— Recovery  of  penalty.— (1)  If  the  said  notice  is  not 
published  in  the  regular  number  of  the  Royal  Gazette,  and  such 
newspaper  as  aforesaid,  not  later  than  the  numbers  thereof  which 
shall  respectively  be  issued  first  after  five  days  from  the  execution 
of  the  assignment,  by  the  assignor,  or  if  the  assignment  is  not  reg- 
istere-d  as  aforesaid  within  five  days  from  the  execution  thereof, 
the  assignor  shall  be  Liable  to  a  penalty  of  twenty-five  dollars  for 
each  and  every  day  which  shall  pass  after  the  issue  of  the  num- 
ber of  the  newspaper  in  which  the  notice  should  have  appeared  un- 
til the  same  shall  have  been  published,  and  a  like  penalty  for  each 
and  every  day  which  sihall  pass  after  the  expiration  of  five  days 
from  the  execution  of  the  assignment  by  the  assignor  until  the 
same  shall  be  registered.  Such  penalties  may,  subject  to  the  pro- 
visions of  sub-section  5  of  this  section,  be  recovered  with  costs  on 
complaint  of  \ajiy  person  under  the  provision  of  Chapter  123  of 
these  Consolidated  Statutes,  respecting  summary  convictions,  and 
half  of  penalty  when  recovered  shall  belong  to  the  complainant. 
60  V.,  c.  39,  ft.  3,  am. 

(2)  Penalty  to  assignee  failing  to  publish  or  register  as- 
signment.—The  assignee  sihall  be  subject  to  a  like  penalty  for  each 
and  every  day  which  shall  pass  after  the  expiration  of  five  days 
from  the  delivery  of  the  assignment  to  him,  or  of  five  days  after 
his  assent  thereto;  the  burthen  of  proving  the  day  of  such  delivery 
or  assent  being  upon  the  assignee. 

(3)  The  penalties  provided  by  sub-section  (2)  may,  subject  to 
the  provisions  of  sub-section  5  of  this  section,  be  recovered  by  ac- 
tion of  debt,  in  any  Court  of  competent  jurisdiction  at  the  suit  of 
any  person  suing  for  the  same;  one  half  of  the  penalty  shall  go  to 
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the  party  suing,  and  the  other  half  for  the  benefit  of  the  estate  of 
the  assignor. 

(4)  Liability  of  Sheriff  assignee  to  penalty.— In    case    of    ail 

assignment  to  tine  Sheriff,  he  shall  not  be  liable  for  any  of  the  pen- 
alties Imposed  in  this  section  unless  he  is  paid  or  tendered  the 
cost  of  advertising  and  .registering  the  assignment,  nor  shall  he  be 
compelled  to  act  under  the  assignment  until  the  costs  in  that  be- 
half are  paid  or  tendered  to  him.     58  V.,  c.  6,  s.  13. 

(5)  Fiat  of  Attorney-General  authorizing  action  against 
Sheriff  for  penalty. — Before  any  action  shall  be  brought  against 
any  Sheriff  to  recover  any  penalties  imposed  under  this  section,  the 
fiat  of  the  Attorney-General  shall  be  obtained  authorizing  such  suit, 
and  in  no  case  shall  suit  be  brought  for  any  such  penalty  after  the 
expiration  of  three  months  from  the  default  in  respect  of  which 
such  penalty  is  recoverable. 

14.  Order  of  Judge  to  compel  publication  of  notice  of  as- 
signment, etc.— In  case  the  assignment  be  not  registered  and  no- 
tice thereof  published,  and  application  may  be  made  by  "any  one  in- 
terested in  the  assignment  to  a  Judge  of  the  Supreme  Court  sitting 
in  Equity,  or  of  the  County  Court  aforesaid,  to  compel  the  publica- 
tion and  registration  thereof,  and  the  Judge  shall  make  his  order  in 
that  behalf,  and  with  or  without  costs,  or  upon  the  payment  of 
costs  by  such  person  as  he  may  in  his  discretion  direct  to  pay  the 
same.     58  V.,  c.  6,  s.  14. 

15.  Assignment  not  invalidated  by  omission  to  publish, 
etc.—  The  omission  to  publish  or  register  as  aforesaid,  or  any  irre- 
gularity to  publication  or  registration,  shall  not  invalidate  the  as- 
signment.    58  V.,  c.  6,  s.  15. 

16.  Galling  off  meeting  of  creditors. — Calling  of  other 
meetings.— It  shall  be  the  duty  of  the  assignee  to  immediately  in- 
form himself,  by  reference  to  the  debtor  and  his  books  of  account, 
of  the  names  and  residences  of  the  debtor  and  creditors,  and  within 
five  days  from  the  date  of  the  assignment  to  call  a  meeting  of  the 
creditors  for  the  appointment  of  inspectors,  and  the  giving  of  direc- 
tions with  reference  to  the  disposal  of  the  estate,  by  mailing  pre- 
paid and  registered  to  every  creditor  known  to*  him,  a  circular  call- 
ing a  meeting  of  creditors  to  be  held  in  his  office,  or  other  conven- 
ient place  to  be  named  in  the  notices,  not  later  than  twelve  days 
after  the  mailing  of  such  notice  and  by  advertisement  in  the  Royal 
Gazette;  and  all  other  meetings  to  be  held  shall  be  called  in  like 
manner,  except  that  the  notice  calling  any  subsequent  meeting  need 
not  be  registered;  nor  need  notices  of  such  subsequent  meetings  be 
.mailed  to  any  creditor  barred  o'f  right  to  share  in  the  estate  under 
the  provisions  of  sub-section  2  of  section  21  of  this  Chapter.  58  V., 
c.  6,  s.  16,  am',  60  V.,  c.  39,  s.  4,  am.  \ 

17.  Calling  of  meeting  at  reouest  of  creditors.—  (1)  In  case 
of  a  request  in  writing  signed  by  a  majority  of  the  creditors  hav- 
ing claims  duly  proved  of  one  hundred  dollars  and  upwards,  com- 
puted according  to  the  provisions  of  section  19  of  this  Chapter,  it 
shail  be  the  duty  of  the  assignee,  two  days  after  receiving  such  re- 
quest, to  call  a  meeting  of  the  creditors,  at  a  time  not  later  than 
twelve  days  alter  the  assignee  receives  the  request.  In  case  of  de- 
fault, the  assignee  shall  be  liable  to  a  penalty  of  twenty-five  dol- 
lars for  every  -day  after  the  expiration  of  the  "time  for  the  calling 
of  the  meeting  until  the  meeting  is  called.     58  V.,  c.  6,  s.  17  (1). 
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(2)  When  directions  by  Judge  may  be  given  as  to  disposal 
of  estate.— In  case  tjie  creditors  fail  to  give  directions  with  refer- 
ence to  the  disposal  of  the  estate,  any  Judge  of  the  Supreme  Court 
or  of  any  County  Court  may  give  all  the  necessary  directions  in 
•that  behalf.     60  V.,  c.  39,  8.  7. 

(3)  Estate  to  be  disposed  of  by  tender  or  public  auction 
unless  creditors  otherwise  order. —  In  no  case  shall  the  assignee 
dispose  of  the  estate  or  any  part  thereof,  otherwise  than  by  tender 
or  public  auction,  except  in  pursuance  of  a  resolution  of  the  major- 
ity in  number  and  value  of  the  creditors  having  claims  duly  proved, 
and  present  at  the  first  meeting  or  represented  thereat  by  proxy,  or 
with  the  approval  of  any  such  Judge  as  aforesaid  and  upon  an  or- 
der for  that  purpose,  made  with  or  without  notice,  as  the  Judge  may 
deem  requisite.     GO  V.,  c.  39,  s.  7. 

(4)  Continuation  of  business  by  assignee. — In  the  event  of 
the  assignee  deeming  it  to  be  in  the  interest  of  the  estate  to  con- 
tinue for  a  time  any  business  carried  on  by  the  assignor,  he  may 
upon  petition  and  affidavit  of  the  facts,  apply  to  any  such  Judge  for 
on  order  to  permit  him  to  continue  such  business  for  such  time, 
not  later  than  the  day  of  the  first  meeting  of  the  creditors,  and 
such  Judge  upon  being  satisfied  by  evidence  under  oath,  or  by  af- 
fidavit, that  the  continuance  of  such  business  is  in  the  interests  of 
the  estate,  may  by  order  permit  the  assignee  to  continue  the  busi- 
ness until  a  day  not  later  than  the  day  of  the  first  meeting  of  the 
creditors  of  said  estate,  subject  however,  to  such  limitations  as 
the  Judge  may  in  and  by  said  order  impose.     60  V.,.c.  39,  s.  7. 

18.  Who  entitled  to  vote  at  meetings.—  At  any  meeting  of 
creditors  the  creditors  may  vote  in  person  or  by  proxy  authorized 
in  writing,  but  no  creditor  whose  vote  is  disputed  shall  be  entitled 
to  vote  until  he  has  filed  with  the  assignee  an  affidavit  in  proof  of 
his  claim,  stating  the  amount  and  nature  thereof.     58  V.,  c.  6,  s.  18. 

19.  Voting  at  meetings.— (1)  Subject  to  the  provisions  of 
section  6,  all  question  discussed  at  meetings  of  creditors  shall  be 
decided  by  the  majority  of  votes,  and  for  such  purpose,  the  votes 
of  creditors  shall  be  calculated  as  follows:  Fot  every  claim  of 
$100,  one  vote;  for  every  additional  $100,  one  vote.     59  V.,  c.  36,  s.  3. 

(2)  Voting  on  claims  acquired  after  assignment. —  No  per- 
son shall  be  entitled  to  vote  on  a  claim  acquired  after  the  assign- 
ment, unless  the  entire  claim  is  acquired,  but  this  shall  not  apply 
to  persons  acquiring  notes,  bills  or  other  securities  upon  which 
they  are  liable.     58  V.,  c.  6,  s.  19  (2). 

'(3)  Casting  vote.— In  case  of  a  tie,  the  assignee,  or  if  there' 
are  two  assignees,  the  assignee  appointed  by  the  creditors,  or  by  the 
Judge,  if  none  has  been  appointed  by  the  creditors,  shall  have  the 
casting  vote.     58  V.,  c.  6,  s.  19  (3). 

(4)  Security  by  creditor  for  claims.— Every  creditor  in  his 
proof  of  claim  shall  state  whether  he  holds  any  security  for  his 
claim,  or  any  part,  thereof  and  if  such  security  is  on  the  estate  of 
the  debtor,  or  on  the  estate  of  a  third  party  for  whom  such  debtor 
is  only  secondarily  liable,  he  shall  put  a  specified  value  thereon, 
and  the  assignee  under  the  authority  of  the  creditors  may  either 
consent  to  the  right  of  the  creditor  to  rank  for  the  claim  after  de- 
ducting such  valuations,  or  he  may  require  from  the  creditor  an 
assignment  of  the  security  at  an  advance  of  ten  per  cent,  of  the  spe- 
cified value  to  be  paid  out  of  the  estate  as  soon  as  the  assignee  lhas 
realized  such  security,  and  in  such  case  the  difference  between  the 
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value  at  which  the  security  is  retained  anid  the  amount  of  the  gross 
claim  of  the  creditor  sJhall  be  the  amount  for*  which  he  shall  rank 
and  vote  in  respect  of  the  estate.    58  V.,  c.  6,  s.  19  (4). 

(5)  Creditor  deemed  to  hold  security  where  claim  is  upon 
negotiable  instrument  on  which  debtor  secondarily  liable.— 
If  a  creditor  holds  a  claim  based  upon  negotiable  instruments 
upon  which  the  debtor  is  only  indirectly  or  secondarily  liable  and 
which  is  not  mature  or  exigible,  such  creditor  shall  be  considered 
to  hold  security  within  tihe  meaning  of  this  section,  and  shall  put 
a  value  on  the  liability  of  the  party  primarily  liable  thereon  as 
being  in  security  for  the  payment  thereof,  but  after  maturity  of 
such  liability  and  its  non-payment  he  shall  be  entitled  to  amend  and 
re-value  his  claim.    58  V.,  c.  6,  s.  19  (5). 

20.  Independence  of  creditor's  vote.—  (1)  It  shall  not  be 
lawful  for  a  creditor  to  accept  or  receive,  directly  or  indirectly,  any 
payment  or  advantage,  or  promise  of  payment  or  advantage,  as  an 
inducement  to  (him  to  vote  at  any  meeting  of  creditors,  and  any 
person  offending  against  the  provisions  of  this  section,  shall  be 
liable  to  a  penalty  of  not  less  than  $100,  and  not' exceeding  $500. 

(2)  Recovery  of  penalty.— Such  penalty  may  be  recovered  by 
action  of  debt  in  any  Court  of  competent  jurisdiction,  at  the  suit 
of  any  person  suing  for  the  same;  one-half  of  the  penalty  shall  go 
to  the  party  suing,  and  the  other  'half  for  the  benefit  of  the  estate. 
59  V.,  c.  36,  s.  4. 

21.  Verified  particulars  of  creditor's  claim.— (1)  Every  per- 
son claiming  to  be  entitled  to  rank  on  the  estate  assigned,  shall 
furnish  to  the  assignee  particulars  of  his  claim,  proved  by  affidavit, 
and  such  vouchers  as  the  nature  of  the  case  admits  of.  58  V.,  c. 
6,  s.  20  (1). 

(2)  Notice  to  creditors  to  file  claims  within  limited  time.— 
Claims  not  filed  within  limited  or  enlarged  time  to  be  bar- 
red.—The  circular  calling  the  first  meeting  of  creditors  as  required 
by  section  16,  shall  contain  a  notice  which  shall  also  be  published 
as  soon  after  the  date  of  such  notice  as  possible,  at  least  four  times 
in  the  Royal  Gazette,  that  all  creditors  are  required  to  file  their 
claims,  duly  proven,  with  the  assignee,  or  if  more  than  one  assignee, 
then  with  some  one  of  the  assignees  to  be  named  in  said  notice 
within  three  months  of  the  date  of  such  notice,  unless  further  time 
be  allowed  by  a  Judge  of  the  Supreme  or  County  Court,  and  that 
all  claims  not  filed  within  the  time  limited,  or  such  further  time, 
if  any,  as  may  be  allowed  by  any  such  Judge,  shall  be  wholly  bar- 
red of  any  right  to  share  in  the  proceeds  of  the  estate,  and  that  the 

^assignee  shall  be  at  liberty  to  distribute  the  proceeds  of  the  estate 
"as  if  any  claim  not  filed  as  aforesaid  did  not  exist,  but  without 
prejudice  to1  the  liability  of  the  debtor  therefor.  All  claims  not 
filed  within  the  time  so  limited,  or  such  further  time,  if  any,  so  al- 
lowed by  any  such  Judge,  shall  be  wholly  barred  of  any  right  to 
share  in  the  proceeds  of  the  estate,  and  after  the  expiration  of  the 
time  for  proving,  unless  notice  in  writing  of  the  due  extension  of 
time  be  given  Mm,  the  assignee  shall  be  at  liberty  to  distribute  the 
proceeds  of  the  estate  as  if  no  such  claim  existed,  but  without  pre- 
judice to  the  liability  of  the  debtor  therefor.     60  V.,  c.  39,  s.  5. 

(3)  Creditor  with  unaccrued  claim.— A  person  whose  claim 
has  not  accrued  due  shall,  nevertheless,  be  entitled  to  prove  under 
the  assignment  and  to  vote  at  meetings  of  the  creditors,  but  in  as- 
certaining the  amount  of  any  such  claim,  a  deduction  for  interest 
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shall  be  made  for  the  time  which  is  tio  run  until  the  claim  becomes 
due.    58  V.,  c.  6,  s.  20    (3). 

(4)  Contestation  of  claim.— At  any  time  after  the  assignee  re- 
ceives from  any  person  claiming  to  be  entitled  to  rank  on  the  es- 
tate, proof  of  his  claim,  notice  of  contestation  may  be  served  by 
the  assignee  upon  the  claimant  Within  thirty  days  after  the  re- 
ceipt of  the  notice,  or  such  further  time  as  the  Judge  of  the  County 
Court  of  the  county  in  which  the  assignment  is  registered,  may  on 
appLicatiou  allow,  proceedings  shall  be  taken  by  the  claimant  to  es- 
tablish the  claim.  Such  proceedings  may  be  by  a  summary  appli- 
cation to  the  said  Judge  of  .the  County  Court,  who,  after  reasonable 
notice  to  the  assignee  (as  to  the  sufficiency  of  which  notice  the 
Judge  shall  determine),  shall  proceed  to  hear  the  parties  and  such 
witnesses  as  may  be  produced  before  him,  and  shall  decide  accord- 
ing to  the  right  of  the  matter.     58  V.,  c.  6,  s.  20  (4). 

(5)  Appeal  from  decision  on  contested  claim.—  The  decision 
of  the  Judge  shall  be  subject  to  appeal  as  in  ordinary  cases  in  the 
County  Court.     58  V.,  c.  6,  s.  20  (a). 

(6)  Proof  where  claim  on  promissory  note,  etc.— If  the  claim 
of  a  creditor  rests  in  whole  or  in  part  upon  a  promissory  note  or 
bill  of  exchange,  the  claimant  shall  prove  that  the  note  or  bill  is" 
not  under  discount  or  owned  by  any  third  party,  and  shall  either 
exhibit  such  note  or  bill  to  the  assignee,  or  furnish  reasons  by  af- 
fidavit, explaining  to  the  assignee  to  his  satisfaction  why  the  note 
or  bill  is  not  exhibited  to  him,  and  no  claim  shall  he  sufficient  ei- 
ther for  the  purpose  of  voting  or  ranking  om  the  estate  unless  the' 
provisions  of  this  sub-section  are  complied  with.     59  V.,  c.  36,  s.  5. 

22.  Assets  not  to  be  removed  out  of  Province,  Deposit  in 
bank.  "When  withdrawal  from  bank  to  be  on  Judge's  order.— 
Penalty  for  violation  of  section.  —The  property  and  assets  of  any 
such  estate  shall  not  be  removed  out  of  the  Province  without  the 
order  of  the  County  Court  Judge  of  the  county  in  which  the  assign- 
ment is  registered,  and  the  proceeds  of  the  sale  and  all  moneys  re- 
ceived on  account  of  any  estate  shall  be  deposited  by  the  assignee 
in  one  of  the  incorporated  banks  within  this  Province,  and  shall 
not  be  withdrawn  or  removed  without  the  order  of  such  County 
Court  Judge,  except  in  payment  of  dividends  and  other  charges  in- 
cidental to  the  winding  up  of  the  estate;  and  any  assignee  or  other 
person  acting  in  his  stead  or  on  his  behalf  violating  the  provisions 
of  this  section  shall  he  liable  to  a  penalty  of  five  hundred  dollars, 
which  may  be  recovered  m  an  action  of  debt  in  any  Court  off  com- 
petent jurisdiction  by  any  person  suing  for  the  same;  and  one  half 
of  the  said  penalty  shall  go  to  the  person  suing  therefor,  and  the 
other  half  shall  belong  to  the  estate  of  (the  assignor;  and  on  de- 
fault of  payment  of  the  said  penalty  and  all  costs  which  may  be 
incurred,  the  party  in  default  shall  be  disqualified  from  acting  as 
assignee  of  an  estate  while  such  default  continues.    58  V.,  c.  6,  s.  21. 

23.  Accounts  by  assignee.— "When  dividends  to  be  declar- 
ed.—Upon  the  expiration  of  one  month  from  the  first  meeting  of 
the  creditors,  or  as  soon  as  may  be  after  the  expiration  of  such 
period,  and  afterwards  from  time  to  time  at  intervals  of  not  more 
than  three  months,  the  assignee  shall  prepare  and  keep  constantly 
accessible  to  the  creditors  accounts  and  statements  of  his  doings 
as  such  assignee  and  of  the  position  of  the  estate,  and  he  shall  de- 
clare dividends  of  the  estate  whenever  the  amount  of  money  in  his 
hands  will  justify  a  division  thereof  and  also  whenever  he  is  re- 
quested by  the  inspectors.     58  V.,  c.  6,  s.  22. 
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24.  Creditor  paying  $1,  entitled  to  copy  of  dividend 
sheet.— 'The  assignee  shall,  upon  request  of  any  creditor  who  has 
duly  proved  his  claim,  and  upon  receipt  of  one  dollar  therefor,  mail, 
postpaid  to'  such  creditor,  a  copy  of  the  dividend  sheet  as  soon  as 
t)he  dividend  sheet  has  been  prepared,  with  an  abstract  of  the  re- 
ceipts and  disbursements,  showing  what  interest,  if  any,  has  been 
received  by  him  tor  money  in  his  hands.     60  V.,  c.  39,  s.  6. 

25.  Assignee  to  be  snbject  to  inspectors. —  The  assignee  shall 
be  subject  at  all  (times  to  the  direction®,  orders  and  instructions  ihe 
may  receive  from  time  to  time  from  the  inspectors  with  regard  to 
the  mode,  terms  and  condition®  on  which  he  may  dispose  of  ithe 
whole  or  any  part  of  the  estate.    59  V.,  c.  36,  s.  6. 

26.  Compensation  to  inspectors  and  assignee. —  The  credit- 
ors shall  determine  what  compensation,  if  any,  shall  be  allowed  tihe* 
inspectors,  and,  before  any  dividend  is  declared  or  ordered,  shall 
determine  upon  the  compensation  to  be  allowed  the  assignee.  59  V., 
C.  36,  s.  7. 

27.  Set-off. — The  law  of  set-off  shall  apply  to  all  claims  made 
against  the  estate,  and  also  to  all  actions  instituted  by  the  assignee 
for  the  recovery  of  debts  due  to  tihe  assignor,  in  the  same  manner 
and  to  the  same  extent  as  if  the  assignor  were  plaintiff  or  defend- 
ant, as  the  case  may  be,  in  so  (far  as  the  claim  for  set-off  snail  be 
affected  by  the  provisions  of  this  or  any  other  Act  respecting  frau- 
dulent preferences.     58  V.,  c.  6,  s.  24. 

28.  Order  for  examination  nnder  oath  of  assignor,  clerk, 
etc. — The  assignee,  or  assignees,  upon  resolution  passed  by  a  major- 
ity vote  of  the  creditors  present,  or  represented  at  a  regularly  call- 
ed meeting  of  the  creditors  of  the  assignee,  or  upon  written  request 
or  resolution  of  the  inspectors  of  the  estate,  or  any  creditor,  may 
apply  to  a  Judge  of  any  County  Court,  or  the  clerk  of  the  peace  of 
any  county,  or  any  commissioner  under  the  provisions  of  Chapter 
130  of  these  Consolidated  Statutes,  for  an  order  to  examine  the  as- 
signor or  any  person  who  is  or  has  been  an  agent,  clerk,  servant,  of- 
ficer, or  employee  of  any  kind  of  the  assignor  upon  oath  before  said 
Judge  of  the  County  Court,  or  clerk  of  tihe  peace,  or  commissioner 
as  aforesaid,  touching  the  estate  and  effects  of  tihe  assignor  and  as 
to  the  property  and  means  he  had  when  the  earliest  of  the  debts 
or  liabilities  of  the  assignor  existing  at  the  date  of  the  assignment 
was  incurred,  and  as  to  the  property  and  means  he  still  .has  of  diise 
charging  his  debts  and  liabilities,  and  as  to  the  disposal  (he  has 
made  of  any  property  since  contracting  such  debt  or  incurring  such 
liability,  and  as  to  any  and  what  debts  are  owing  to  him,  and  by 
him.     60  V.,  c.  39,  s.  8. 

29.  Assignor,  etc.,  to  attend  examination,  etc. —  Any  person 
liable  to  be  examined  under  this  Chapter  shall  be  compelled  to  at- 
tend and  testify,  and  to  produce  books  and  documents  in  the  same 
manner,  and  subject  to  tihe  same  rules  oif  examination  and  the  same 
consequences  of  neglecting  to  attend  or  refusal  to  disclose  the  mat- 
ters in  respect  to  which  he  may  be  examined,  as  in  the  case  of  a 
judgment  debtor  undergoing  examination  under  the  provisions  of 
Chapter  130  of  these  Consolidated  Statutes.     60  V.,  c.  39,  s.  9. 

30.  Service  of  examination  order  on  witnesses. — Conduct 
money.—  Any  person  liable  to  be  examined  under  tlbis  Chapter  may 
be  served  with  a  copy  of  the  order,  such  service  to  be  made  at 
least  forty-eight  hours  before  the  time  appointed  for  the  examina- 
tion; and  the  person  served  with  the  order  shall  be  paid  or  tender- 
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ed  witness  fees  to  the  amount  of  five  cents  a  miile,  going  and  re- 
turning, between  the  place  of  sudh  service  and  that  of  the  return 
of  the  order,  and  such  examination  may  be  had  notwithstanding  the 
assignor  or  person  to  be  examined  may  be  under  arrest.  60  V.,  c. 
39,  s.  10. 

31.  Examination  to  be  oral.— The  examination  shall  be  con- 
ducted in  the  same  manner  as  in  tone  case  of  an  oral  examination  of 
an  opposite  party.     60  V.,  c.  39,  s.  11. 

32.  Before  whom  affidavits  may  be  sworn.— Any  affidavit,  au- 
thorized or  required  under  this  Chapter,  may  be  sworn  before  a 
commissioner  for  taking  affidavits  to  be  read  in  the  Supreme  Court, 
or  before  a  justice  of  the  peace,  or  if  sworn  out  of  New  Brunswick, 
before  a  notary  public.     58  V.,  c.  6,  s.  25. 

33.  Assignment  to  vest  in  assignee  property  taken  under 
absconding  debtor's  warrant,  where  trustees  not  appointed.— 

Where  an  assignment  is  made  for  the  general  benefit  of  creditors 
under  this  Chapter,  after  the  issue  of  a  warrant  against  the  said  as- 
signor as  an  absconding,  concealed  or  absent  debtor,  under  the  pro- 
visions of  Chapter  135  of  these  Consolidated  Statutes,  all  tohe  pro- 
perty of  the  debtor  taken  or  liable  to  be  taken:  under  such,  warrant 
sthall,  if  no  trustees  have  been  appointed  under  the  provisions  of 
said  last  mentioned  Chapter  pass  to  and  vest  in  the  assignee  under 
this  Chapter,  subject  to  the  claim  of  the  creditor  taking  the  pro- 
ceedings under  said  Chapter  135  for  costs  of  such  proceedings  in- 
curred prior  to  the  assignment,  and  also  to  the  fees  and  expenses  of 
the  Sheriff  on  such  proceedings.     60  V.,  c.  39,  s.  12. 


NOVA  SCOTIA. 

R.  S.  N.  S.,  1900.,  CHAP.  141. 
OF  THE  PREVENTION  OF  FRAUDS  AND  PERJURIES. 

1.  Short  title.— This  Chapter  may  be  cited  as  "The  Statute  of 
Frauds." 

2.  "Land."—  In  this  Chapter  unless  the  context'  otherwise  re- 
quires, the  expression  "land"  includes  mining  areas  and  other  min- 
ing rights  and  privileges. 

3.  Leases  and  estate  in  land  not  in  writing  to  be  estates 
at  will,  except  lease  under  three  years. —  Every  estate,  or  other 
interest  in  land  not  put  in  writing  and  signed  by  the  person  creat- 
ing or  making  the  same,  or  his  agents  thereunto  lawfully  authoriz- 
ed by  writing,  shall  have  the  force  of  a  lease  or  estate  at  will  only, 
except  a  lease  not  exceeding  the  term  of  three  years  from  the  mak- 
ing thereof,  whereupon  the  rent  reserved  amounts  to  two  thirds  at 
least  of  tire  annual  value  of  the  land  demised.     R.S.,  c.  91,  s.  1. 

4.  Interest  in  land  assignable  only  by  writing.— No  interest 
in  land  shall  be  assigned,  granted,  or  surrendered  except  by  deed 
or  note  in  writing  signed  by  the  party  assigning,  granting  or  sur- 
rendering the  same,  or  by  his  agent  thereunto  authorized  by  writ- 
ing, or  by  act  and  operation  of  law.    R.S.,  c.  91,  s.  2. 
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5.  Declaration,  &c,  of  trust  must  be  in  writing. —  No  decla- 
ration or  creation  of  any  trust  in  land  shall  be  valid  unless  it  is  in 
writing,  signed  by  the  person  entitled  to  create  or  d-eclare  the 
trust,  or  by  his  last  will,  but  this  section  shall  not  extend  to  any 
trust  in  land  arising  or  resulting  by  implication  or  construction  of 
law,  or  w<bich  may  be  transferred  or  extinguished  by  act  ot  oper- 
ation of  law.     R.S.,  c.  91,  s.  3. 

6.  Assignment  of  "trust  must  be  in  writing. — No  grant  or  as- 
signment of  any  trust  shall  be  valid  unless  it  is  in  writing,  signed 
by  the  person  granting  or  assigning  the  same,  or  by  his  last  will. 
R.S.,  c.  91,  s.  4. 

7.  Contracts  which  require  to  be  in  writing.— No  action  shall 
be  brought, — 

(a)  whereby  to  charge  any  executor  or  administrator  upon  any 
special  promise  to  answer  •damages  out  of  his  own  estate;  or 

(b)  whereby  to  charge  any  person  upon  any  special  promise 
to  answer  for  the  debt,  default  or  miscarriage  of  another  person;  or 

(c)  whereby  to  charge  any  person  upon  any  agreement  made 
upon  consideration  of  marriage;  or 

(d)  upon  any  contract  or  sale  of  land  or  any  interest  therein; 
or 

(e)  upon  'any  agreement  that  is  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof, 

unless  the  promise,  agreement  or  contract  upon  which  the  action 
is  brought,  or  some  memorandum  or  mote  thereof,  is  in  writing, 
signed  by  the  person  sought  to  be  charged  therewith  or  by  some 
other  person  thereunto  by  him  lawfully  authorized.    R.  S.,  c.  91,  s.  5. 

8.  Consideration   need   not  be   expressed   in   guaranty. —No 

special  promise  made  by  any  person  to  answer  for  the  debt,  default 
or  miscarriage  of  another  person,  being  in  writing  and  signed  by  the 
party  to  be  charged  therewith,  or  by  some  other  person  by  him 
thereunto  lawfully  authorized,  shall  be  -deemed  invalid  to  support 
an  action  or  other  proceeding  to  charge  the  person  by  whom  such 
promise  was  made,  by  reason  only  that  the  consideration  for  such 
promise  does  not  appear  in  writing,  or  by  necessary  inference  from 
a  written  document.    R.S.,  c.  91,  s.  6. 

9.  Ratification  of  contract  of  infant  must  be  in  writing. — 
No  action  shall  be  maintained  whereby  to  charge  any  person  upop 
any  promise,  made  after  full  age,  to  pay  any  debt  contracted  dur- 
ing infancy,  or  upon  any  ratification  after  full  age  of  any  promise 
or  simple  contract  made  during  infancy,  unless  such  promise  or  ra- 
tification is  made  by  some  writing  signed  by  the  party  to  be  charg- 
ed therewith,  or  by  his  agent  duly  authorized  to  make  such  promise 
or  ratification.    R.S.,  c.  91,  s.  7. 

10.  Representation  as  to  character,  &c,  to  obtain  credit 
must  be  in  writing.— No  action  shall  be  brought  whereby  to 
charge  any  person  upon  or  by  reason  of  any  representation  or  as- 
surance made  or  given  concerning  or  relating  to  the  character,  con- 
duct, credit,  ability,  trade,  or  dealings  of  any  other  person  to  the 
intent  or  purpose  that  such  other  person  may  obtain  credit,  money, 
or  goods  thereupon,  unless  such  representation  or  assurance  is  made 
in  writing,  signed  by  the  party  to  be  charged  therewith.  R.S.,  c.  91, 
s.  8. 

11.  Contract  for  sale  of  goods.—  (1.)  No  contract  for  the 
sale  of  any  goods  for  the  price  of  forty  dollars  or  upwards  shall  be 
good,  unless, — ■ 
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(a)  the  buyer  accep-ts  part  of  the  goods  so  sold  and  aotually  re- 
ceives the  same;  or 

(b)  gives  something  in  earnest  to  bind  the  bargain  or  in  part 
payment;  or 

(c)  some  note  or  memorandum  in  writing  of  such  contract  is 
made  and  signed  by  tine  parties  to  be  charged  upon  such  contract 
or  their  agent  thereunto  lawfully  authorized. 

(2.)  The  provisions  of  this  section  shall  extend  to  all  contracts 
for  the  sale  of  goods  of  the  value  of  forty  dollars  and  upwards,  not- 
withstanding the  goods  are  intended  to  be  delivered  at  some  future 
time,  or  are  not  at  the  time  of  such  contract  actually  made,  pro- 
cured, or  provided,  or  fit,  or  ready  for  delivery,  or  although  some 
act  is  requisite  for  the  making  or  completing  thereof,  or  render- 
ing the  same  fit  for  delivery.     R.S.,  c.  91,  ss.  9,  10. 


R.  S.  N.  S.,  1900,  CHAP.  145. 

OF  ASSIGNMENTS  AND  PREFERENCES' BY  INSOLVENT 
PERSONS. 

SHORT  TITLE. 

1.  Short  title.— This  Chapter  may  be  cited  as  "The  Assign- 
ments Act." 

INTERPRETATION. 

2.  Interpretation.— In  this  Chapter,  unless  the  context  other- 
wise requires: 

(a)  "Insolvent  person."— The  expression  "insolvent  person" 
means  any  person  who  is  in  insolvent  circumstances,  or  is  unable 
to  pay  his  debts  in  full,  or  knows  himself  to  be  about  to  become  in- 
solvent; 

(b)  "Transfer."— The  expression  "transfer"  includes  gift,  con- 
veyance, assignment,  delivery  over,  or  payment  of  property; 

(c)  "Property."— The  expression  "property"  means  goods,  chat- 
tels or  effects,  bills,  notes,  or  securities,  shares,  dividends,  premi- 
ums, or  bonus  in  any ^ bank,  company,  or  corporation,  and  every 
other  description  of  property,  real  and  personal; 

(d)  "Judge."—  The   expression   "judge"  means  a  judge  of  the 
Supreme  Court,  or  the  judge  of  the  County  Court  for  the  county 
in  which  an  assignment  under  this  Chapter  is  registered. 

ASSIGNMENTS  AND  PREFERENCES. 

CONFESSION  OF  JUDGMENT,   ASSIGNMENT,   ETC.,  IN  FRAUD 
OF  CREDITORS. 

3.  Confessions  of  judgment  in  fraud  of  creditors  made 
void.— If  any  insolvent  person,  voluntarily  or  by  collusion  with  a 
creditor  or  creditors,  gives  a  confession  of  judgment,  cognovit  ac- 
tionem, or  warrant  of  attorney  to  confess  judgment,  with  intent  in 
giving  the  same, — 

(a)  to  defeat  or  delay  his  creditors  wholly  or  in  part;  or 

(b)  thereby  to  give  one  or  more  of  his  creditors  a  preference 
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over  his  other  creditors,  or  over  any  one  or  more  of  such  creditors, 
every  such  confession,  cognovit  actionem  or  warrant  of  attorney  to 
confess  judgment  shall  be  deemed  and  taken  to  be  null  and  void  as 
against  the  creditors  of  the  person  giving  the  same,  and  shall  be 
invalid  and  ineffectual  to  support  any  judgment  or  writ  of  execu- 
tion.    1898,  c.  11,  s.  1. 

4.  Preferences  made  void. — (1)  Every  transfer  of  property 
made  by  an  insolvent  person, — 

(a)  with  intent  to  defeat,  hinder,  delay  or  prejudice  his  credit- 
ors, or  any  one  or  more  of  them;  or 

(b)  to  or  for  a  creditor  with  intent  to  give  such  creditor  an  un- 
just preference  over  other  creditors  of  such  insolvent  person,  or 
over  any  one  or  more  of  such  creditors, 

shall  as  against  the  creditor  or  creditors,  injured,  delayed  prejud- 
iced or  postponed,  be  utterly  void. 

(2)  "When  transfer  deemed  to  give  an  unjust  preference.— 

If  any  such  transfer  to  or  for  a  creditor  has  the  effect  of  giving 
such  creditor  a  preference  over  the  other  creditors  of  such  insol- 
vent person,  or  over  any  one  or  more  of  them,  such  transfer  shall,— 

(a)  in  and  with  respect  to  any  action  or  proceeding  which  is 
brought,  had  or  taken  to  impeach  or  set  aside  such  transfer  with- 
in sixty  days  after  the  giving  oif  the  same;  or 

(b)  if  such  insolvent  person  makes  an  assignment  for  the  bene- 
fit of  his  creditors  within  sixty  -days  from  the  givting  of  such  trans- 
fer, 

be  presumed  to  have  been  made  with  intent  to  give  such  creditor 
an  unjust  preference  as  aforesaid,  and  to  be  an  unjust  preference, 
whether  such  transfer  was  made  voluntarily  or  under  pressure. 

(3)  "Creditor"  includes  surety.— Where  the  word  "creditor'* 
in  this  section  indicates  the  creditor  to  wnom  a  preference  is  giv- 
en over  the  other  creditors  of  the  insolvent  person  such  word  shall 
be  deemed  to  include  any  surety,  and  the  indorser  of  any  promis- 
sory note  or  bill  of  exchange,  who  would  upon  payment  by  him  of 
the  debt,  promissory  note  or  bill  of  exchange,  in  respect  to  which 
such  suretyship  was  entered  into  or  such  indorsement  given,  be- 
come a  creditor  of  the  person  giving  the  preference  within  the  mean- 
ing of  this  section.     1898,  c.  11,  s.  2. 

ASSIGNMENTS  FOR  GENERAL  BENEFIT  OF  CREDITORS  AND 
"BONA  FIDE"  TRANSACTIONS  PRESERVED. 

5.  Certain  transactions  not  affected.— (1.)  Nothing  in  the 
next  preceding  section  shall  apply, — 

(a)  to  any  assignmetnt  made  to  an  official  assignee  for  the 
county  in  which  the  debtor  resides  or  carries  on  business  for  the 
purpose  of  paying  ratably  and  proportionately,  and  without  prefer- 
ence or  priority,  all  tihe  creditors  of  the  debtor  their  just  debts;  or 

(b)  to  any  bona  fide  sale  or  payment  made  in  the  ordinary, 
course  of  trade  or  calling  to  innocent  purchasers  or  parties;  or 

(c)  to  any  payment  of  money  to  a  creditor;  or 

(d)  to  any  bona  fide  gift,  conveyance,  assignment,  transfer  or 
delivery  over  of  any  property  which  is  made  in  consideration  of 
any  present  actual  bona  fide  payment  in  money,  or  by  way  of  secur- 
ity for  any  present  actual  bona  fide  advance  of  money,  or  which  is 
made  in  consideration  of  any  present  actual  bona  fide  sale  or  deliv- 
ery of  property;  provided  that  tihe  money  paid,  or  the  property  sold 
or  delivered,  bears  a  fair  and  reasonable  relative  value  to  the  con- 
sideration therefor.     1898,  c.  11,  s.  3;    1899,  c.  53,  s.  1. 
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6.  Assignment  not  to  official  assignee  made  void. — Every  as- 
signment for  the  general  benefit  of  creditors  not  made  to  the  of- 
ficial assignee  &haiA  be  void  1898,  c.  11,  s.  3  (2);  1899,  c.  53,  s.  1. 
(As  amended  by  1  Edw.  VII.,  c.  34,  s.  1.) 

7.  Transfer  of  consideration.— In  case  of  a  valid  sale  of 
goodis,  securities  or  property  and  payment  or  transfer  of  the  con- 
sideration or  part  thereof,  by  the  purchaser  to  a  creditor  of  the 
vendor  under  circumstances  which  would  render  void  such  a  pay- 
ment or  transfer,  by  the  debtor  personally  and  directly,  the  pay- 
ment or  transfer  even  though  valid  as  respects  the  purchaser,  shall 
be  void  as  respects  the  creditor  to  whom  the  same  is  made.  1898 
c.  11,  s.  3  (1). 

8.  Security  given  up  on  void  payment  restored. —  If  a  pay- 
ment has  been  made  which  is  void  under  this  Chapter,  and  any  val- 
uable security  was  given  up  in  consideration  of  such  payment,  the 
creditor  shall  be  entitled  to  have  such  security  restored,  or  its 
value  made  good  to  him  before,  or  as  a  condition  of,  the  return  of 
the  payment.     1898,  c.  11,  &  3,  (3.) 

9.  Payment  where  security  given  up  not  affected.— Nothing 

in  the  preceding  provisions  shall  affect, — 

(a)  any  payment  of  money  to  a  creditor,  where  such  creditor, 
by  reason  or  on  account  of  such  payment,  has  lost  o<r  been  deprived 
of,  or  has  in  good  faith  given  up,  any  valid  security  which  he  held 
for  the  payment  of  the  debt  so  paid,  unless  the  value  of  the  secur- 
ity is  resit  ore  d  to  the  creditor;  or 

(b)  any  substitution  in  good  faith  of  one  security  for  another 
for  the  same  debt  as  far  as  the  debtor's  estate  is  -net  thereby  less- 
ened in  value  to  the  other  creditors,     1898,  c.  11,  s.  3  (4.) 

WHAT  SHALL  CONSTITUTE  SUFFICIENT  ASSIGNMENT. 

10.  Form,  &c,  of  assignment.— Every  assignment  made 
under  this  chapter  for  the  general  benefit  of  cre- 
ditors shall  be  valid  and  sufficient  if  it  is  made  to  an  official  as- 
signee and  is  in  the  words  following,  that  is  to  say, — all  my  per- 
sonal property  which  may  be  seized  and  sold  under  execution,  and 
all  my  real  property,  credits  and  effects, — or  if  it  is  in  words  to 
like  effect;  and  an  assignment  so  expressed  shall  vest  in  the  as- 
signee all  the  real  and  personal  property,  rights,  credits  and  effects, 
whether  vested  or  contingent,  belonging  at  the  time  of  the  assign- 
ment to  the  assignor,  except  such  as  are  by  law  exempt  from  seiz- 
ure or  sale  under  execution;  subject,  however,  as  regards  land  to 
the  provisions  of  The  Registry  Act.     1898,  c.  11,  s.  4.' 

11.  Mistake,  &c,  not  to  vitiate.— No  advantage  shall  be  taken 
or  gained  by  any  creditor  of  any  mistake,  defect  or  imperfection 
in  any  assignment  under  this  Chapter  for  the  general  benefit  of 
creditors  if  the  same*  can  be  amended  or  corrected,  and  if  there  is 
any  mistake,  defect  or  imperfection  therein,  the  same  shall  be 
amended  by  a  judge  on  any  application  of  the  assignee,  or  of  any 
creditor  of  the  assignor,  on  such  notice  being  given  to  other  parties 
concerned  as  the  judge  thinks  reasonable,  and  the  amendment,  when 
made,  shall  have  relation  back  to  the  date  of  s,uch  assignment. 
1898,  c.  11,  s.  11. 

PUBLICATION  AND  REGISTRATION   OF  ASSIGNMENT. 

12.  Notice  of  assignment. — A  notice  of  any  assignment 
made   for   the    general     benefit   of    creditors     under    this     Chapter 
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shall,  as  soon  as  conveniently  may  be  after  the  execution  thereof, 
be  published  at  least  twice  in  the  Royal  Gazette,  and  not  less  than 
twice  in  one  newspaper  at  least  having  a  general  circulation  in  the 
county  in  which  the  property  assigned  is  situated.  1898,  c.  11,  s. 
13  part. 

13.  Registration  of  assignment. —  (1).  A  counterpart  or  copy 
of  every  assignment  made  under  this  Chapter,  together  with  an. affi- 
davit of  a  witness  thereto  of  the  due  execution  of  the  assignment  of 
which  the  copy  filed  purports  to  be  a  copy,  shall  within  five  days 
from  the  execution  thereof  be  filed, — 

(a)  if  the  assignor  at  the  time  of  the  execution  oif  such  assign- 
ment is  a  resident  of  Nova  Scotia,  in  the  registry  of  deeds  for  the 
registration  district  in  whch  he  resides;  or 

(b)  if  the  assignor  is  not  such  a  resident,  in  the  registry  of 
deeds  for  the  registration  district  in  which  the  personal  property 
assigned  is  situated,  or  if  such  property  is  in  more  than  one  such 
district  then  in  the  registry  of  deeds  for  the  district  in  winch  the 
principal  part  of  such  property  is  situated. 

(2.)  The  registrar  of  deeds  shall  file  all  such,  assignments  pre- 
sented to  him  for  that  purpose,  and  shall  number  and  enter  the 
same  in  a  book  to  be  kept  for  that  purpose,  and  shall  indorse  upon 
each  assignment  the  time  the  same  was  received  by  Mm  and  such 
assignments  shall  be  kept  in  such  registry  for  the  inspection  of  all 
persons  interested  therein. 

(3.)  The  registrar  shall  be  entitled  to  receive  a  fee  of  fifty  cents 
for  filing  such  assignment  and  affidavit  and  for  making  all  proper 
indorsements  in  connection  therewith.     1898,  c.  11,  s.  13  (2) 

14.  Penalties  for  failure  to  publish  notice  and  register. — 
(1.)  If  the  said  notice  of  the  assignment  is  not  published  in  the  re- 
gular number  of  the  Roi/al  Gazette,  and  of. such  newspaper  as  is  by 
this  Chapter  directed,  which  are  respectively  Issued  first  after  five 
days  from  tlhe  execution  of  the  assignment  by  the  assignor,  or  if  the 
assignment  is  not  registered  as  directed  within  five  days  from  the 
execution  thereof,  the  assignor  shall  be  liable  to  a  penalty  of 
twenty-five  dollars  for  eveTy  day  which  passes  after  the  issue  of 
the  number  of  the  newspaper  in  whicb  the  notice  should  have  ap- 
peared until  the  same  has  been  published;  and  a  like  penalty  for 
every  day  which  passes  after  the  expiration  of  five  days  from  the 
execution  of  the  assignment  by  the  assignor,  until  the  same  has 
been  registered. 

(2.)  The  official  assignee  shall  be  subject  to  a  like  penalty  for 
failure  to  publiisn  notice  of  and  to  register  any  assignment  for 
every  day  which  passes  after  the  expiration  of  five  days  from  the 
delivery  of  the  assignment  to  him,  or  of  five  days  after  his  assent 
thereto,  the  burden  of  proving  the  time  of  such  delivery  or  assent 
being  upon  the  assignee. 

(3.)  One-ihalf  of  any  such  penalty  when  recovered  shall  go  to 
the  person  suing  therefor  and  the  other  half  for  the  benefit  of  the 
estate  of  the  assignor. 

(4.)  The  official  assignee  shall  not  be  liable  for  any  of  the  pen- 
alties imposed  in  this  section  unless  he  has  been  paid  or  tendered 
the  cost  of  advertising  and  registering  the  assignment  nor  shall  he 
be  compelled  to  Act  under  the  assignment  until  the  costs  in  that 
behalf  are  paid  or  tendered  to  him.     1898,  c.  11,  s.  14. 

15.  Judge  may  direct  publication  and  registration. —  If  the 
assignment  is  not  registered,  and  notice  thereof  published,  an  ap- 
plication may  be  made  by  any  one  interested  in  the  assignment  to  a 
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judge  to  compel  the  publication  and  registration  thereof,  and  the 
judge  shall  make  an  order  in  that  behalf,  with  or  without  costs,  or 
upon  payment  of  costs  by  such  person  as  in  his  discretion  he  dir- 
ects to  pay  the  same.     1898,  c.  11,  s.  15. 

16.  Failure  to  publish,  &c,  is  not  to  vitiate.— The  omission 
to  publish  or  register  as  aforesaid,  or  any  irregularity  in  /the  pub- 
lication or  registration,  shall  not  invalidate  the  assignment.  1898, 
c.  11,  s.  16. 

DISPOSITION  OF  ESTATE. 

17.  Estate  not  to  be  removed  out  of  province. —  (1.)  No  pro- 
perty or  assets  of  an  estate  assigned  under  the  provisions  of  this 
Chapter,  shall  be  removed  out  of  Nova  Scotia  without  the  order  of 
a  judge. 

(2)  Moneys  to  be  deposited.— The  proceeds  of  the  sales  of 
such  estate  and  any  part  thereof,  and  all  moneys  received  on  ac- 
count thereof,  shall  be  •deposited  by  the  assignee  in  an  incorporat- 
ed bank  within  the  province,  and  shall  not  be  withdrawn  or  re- 
moved therefrom  without  the  order  of  a  judge,  except  in  payment  of 
dividends  and  charges  incidental  to  the  winding  up  of  the  estate. 

(3)  Penalty.—  Any  assignee  or  other  person  acting  in  his 
stead,  or  on  his  behalf,  who  violates  the  provisions  of  this  section, 
shall  be  liable  to  a  penalty  of  four  hundred  dollars,  and  one  ihalf 
of  the  said  penalty  shall  go  to  the  person  suing  therefor,  and  th|e 
other  half  shall  belong  to  the  estate  of  the  assignor;  and  in  de- 
fault of  payment  of  the  said  penality  and  all  costs  whidh  are  in- 
curred in  any  action  or  proceeding  for  the  recovery  thereof,  such 
assignee  or  other  person  may  be  imprisoned  for  any  period  not 
exceeding  thirty  days,  and  shall  be  liable  to  forfeit  his  office  of  of- 
ficial assignee.    1898,  c.  11,  s.  5. 

CHANGE  OF  ASSIGNEE. 

18.  Creditors  may  change  assignee.— (1.)  A  majority  in  num- 
ber and  value  of  the  creditors  who  have  proved  claims  to  tihe 
amount  of  one  hundred  dollars  or  upwards,  may  at  their  discretion 
substitute  for  the  official  assignee  a  person  residing  in  the  county 
in  which  the  debtor  resided  or  carried  on  business  at  the  time  of 
the  assignment. 

(2.)  An  assignee  may  also  be  removed  and  another  assignee 
may  be  substituted,  or  an  additional  assignee  may  be  appointed  by 
a  judge.     1898,  c.  11,  s.  8;  1899,  c.  53,  s.  2. 

19.  Estate,  how  vested  on  change  of  assignee. — Where  a  new 
assignee  is  appointed  the  estate  shall  forthwith  vest  in  him  with- 
out a  conveyance  or  transfer,  and  he  shall  register  an  affidavit  of 
his  appointment  in  the  registry  of  'deeds  for  the  registration  dis- 
trict in  Which  the  original  assignment  was  filed,  and  the  registra- 
tion of  such  affidavit  shall  have  thle  same  effect  as  the  execution 
and  registration  of  a  conveyance  from  the  original  assignee.  1898, 
c.  11,  s.  8  (2). 

RECOVERY  OF  ESTATE. 

20.  Assignee,  power  of  to  sue.— (1.)  Except  as  in  this  section 
is  otherwise  provided,  the  assignee  shall  have  the  exclusive  right 
cf  suing  for  the  rescission  of  agreements,  deeds  and  instruments  or 
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other  transactions  made  or  entered  into  in  fraud  of  creditors,  or 
made  or  entered  into  in  violation  of  this  Chapter. 

(2)  Creditor  may  take  proceedings.— If  at  any  time  any 
creditor  desires  to  cause  any  proceeding  to  be  taken  which,  in  his 
opinion,  would  be  (Cor  tihe  benefit  of  the  estate,  and  the  assignee 
under  the  authority  of  the  creditors  nefuses  or  neglects  to  take 
such  proceeding,  after  being  duly  required  so  to  do,  the  creditor 
shall  have  the  right  to  obtain  an  order  of  a  judge  authorizing  him 
to  take  the  proceedings  in  the  name  of  the  assignee,  but  at  his  own 
expense  and  irisk,  upon  such  terms  and  conditions  as  to  indemnity 
to  the  assignee,  as  the  judge  prescribes;  and  thereupon  any  bene- 
fit derived  from  the  proceeding  shall  belong  exclusively  to  the  cre- 
ditor instituting  the  same  for  his  benefit:  provided  that  if,  before 
such  order  is  granted,  tihe  assignee  signifies  to  the  judge  his  read- 
iness to  institute  such  proceeding  tor  the  blenefit  of  the  creditors, 
the  order  shall  prescribe  the  time  within  which  he  shall  do  so,  and 
in  that  case  the  advantage  derived  from  the  proceeding,  if  insti- 
tuted within  such  time,  shall  appertain  to  the  estate.  1898,  c.  11, 
s.  9. 

(3.)  After  an  assignment  under  this  Chapter  has  been  made 
the  assignee  shall  have  the  right  to  be  substituted  for  any  party 
Who  has  commenced  proceedings  under  any  of  the  provisions  of 
this  Chapter  for  the  (rescissions  of  agreements,  deeds  and  instru- 
ments or  other  transactions  made  and  entered  into  in  fraud  of  cre- 
ditors or  in  violation  of  this  Chapter,  upon  such  terms  as  the  Court 
or  a  judge  orders,     2  Ed.  VII.,  ch.,  12,  s.  3. 

21,  (1.)  In  case  of  a  transfer  of.  any  property  which  in  law  is 
invalid  against  creditors,  if  the  person  to  whom  the  transfer  was 
made  shall  have  sold  or  disposed  of,  realized  or  collected,  the  pro- 
perty or  any  part  thereof,  the  money  or  other  proceeds  may  be 
seized  or  recovered  in  any  action  by  a  person  who  would  be  en- 
titled to  seize  and  recover  the  property  if  it  had  remained  in  the  pos- 
session or  control  of  the  debtor  or  of  the  person  to  whom  the 
transfer  was  made,  and  such  right  to  seize  and  recover  shall  be- 
long not  only  to  an  assignee  for  the  general  benefit  of  the  credit- 
ors of  the  said  debtor,  but  in  case  there  is  no  such  assignment  shall 
exist  in  favor  of  all  creditors  of  such  debtor. 

(2.)  Where  there  has  been  no  assignment  for  the  benefit  of 
creditors,  and  tthe  proceeds  are  of  a  character  to  be  seizable  under 
execution,  they  may  be  seized  under  the  execution  of  any  creditor, 
and  shall  be  distributable  amongst  the  creditors  under  "The  Cre- 
ditor's Relief  Act"  or  otherwise. 

(3.)  Where  there  has  been  no  assignment  for  the  benefit  of  cre- 
ditors, and  whether  the  proceeds  realized  as  aforesaid,  are  or  are 
not  of  a  character  to  be  seized  under  execution,  any  action  may  be 
brought  therefor  by  a  creditor  (Whether  an  execution  creditor  or 
not),  on  behalf  of  himself  and  all  other  creditors,  or  such  other 
proceedings  may  be  'taken  as  may  be  necessary  to  render  the  said 
proceeds  available  for  the  general  benefit  of  the  creditors; 

(4.)  This  action  shall  not  apply  as  against  innocent  purchasers 
of  the  property.     (As  amended  by  3-4  Ed.  VII.,  c.  31,  s.  1. 

WAGES  AND  SALARIES. 

22.  "Wages,  &c.,  of  employees,  priority  of.— Whenever  an  as- 
signment is  made  of  any  real  or  personal  property  for  the  general 
benefit  of  creditors  under  the  provisions  of  this    Chapter,    the    as- 
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signer  shall  pay  in  priority  to  the  claims  of  the  ordinary  or  gener- 
al creditors  of  tlhe  person  making  the  same,  the  wages  or  salaries 
of  all  persons  in  the  employment  of  such  person  at  the  time  of 
making  such  assignment  or  within  one  month  before  the  making 
thereof,  not  exceeding  three  months'  wages  or  salary;  and  such 
persons  shall  be  entitled  to  rank  as  ordinary  or  general  creditors 
for  the  residue,  if  any,  of  their  claims.    1898,  c.  11,  s.  7. 

MEETINGS  OF  CREDITORS. 

23.  First  meeting  of  creditors,  how  called. —  It  shall  be  the 
duty  of  the  assignee  immediately  upon  the  execution  of  the  assign- 
ment to  inform  himself,  by  reference  to  the  assignor  and  his  re- 
cords of  account,  of  the  names  and  residences  of  the  assignor's 
creditors,  and  within  five  days  from  the  date  of  assignment  to  con- 
vene a  meeting  of  the  creditors  for  the  giving  of  directions  with 
reference  to  the  disposal  of  the  estate,  by  mailing  prepaid  and  reg- 
istered to  every  creditor  known  to  him  a  circular  calling  a  meeting 
of  creditors  to  be  held  at  a  convenient  place  to  be  named  in  the 
notice,  not  later  than  twelve  days  after  the  mailing  of  such  notice, 
and  by  advertisement  in  the  Royal  Gazette;  and  all  other  meetings 
to  be  held  shall  be  called  in  like  manner.    1898,  c.  11,  ss.  17,  18  (2). 

24.  Judge  may  direct  as  to  meeting. —  If  a  sufficient  number 
of  creditors  do  not  attend  such  meeting,  or  fail  to  give  directions 
with  reference  to  the  disposal  of  the  estate  the  disposal  of  the  same 
shall  be  in  the  discretion  of  the  assignee.  1898,  c.  11,  s.  18  (2.)  (As 
amended  by  1  Edw.  VII.,  c.  34,  s.  2.) 

25.  Creditors  may  compel  calling  of  meeting. —  (1.)  If  a  re- 
quest in  writing,  signed  by  a  majority  of  the  creditors  having 
claims  duly  proved  of  one  hundred  dollars  and  upwards,  computed 
in  the  manner  (hereinafter  directed,  is  made  upon  the  assignee,  he 
shall  within  two  days  after  receiving  such  request  call  a  meeting 
of  the  creditors  at  a  time  not  later  than  twelve  days  after  the  re- 
ceipt by  him  of  such  request. 

(2.)  If  the  assignee  fails  to  call  such  meeting  when  so  requested 
he  shall  be  liable  to  a  penalty  of  twenty-five  dollars  for  every 
day  after  the  expiration  of  the  time  limited  for  the  calling  of  the 
meeting  until  the  meeting  is  called.     1898,  c.  11,  s.  18. 

VOTING  AT  MEETINGS. 

26.  Voting  at  meetings,  how  regulated.—  At  any  meeting  of 
ere d: tors  any  creditor  may  vote  in  person,  or  by  proxy  authorized 
in  writing,  but  no  creditor  whose  vote  is  disputed  shall  be  entitled 
to  vote  until  he  has  filed  with  the  assignee  an  affidavit  in  proof  of 
his  claim,  stating  the  nature  and  amount  thereof.     1898,  c.  11,  s.  19. 

27.  Calculation  of  Votes.—  (1.)  Except  for  the  purpose  of 
making  a  change  of  assignee  all  questions  discussed  at  meetings  of 
creditors  shall  be  decided  by  the  majority  of  votes,  and  for  such 
purpose  the  votes  of  creditors  shall  be  calculated  as  follows:  — 

For  every  claim  of  or  over  $100,  and  not  exceeding  $200 — 1  vote. 

For  every  claim  of  or  over  $200,  and  not  exceeding  $500 — 2  votes. 

For  every  claim  of  or  over  $500,  and  not  exceeding  $1,000 — 3 
votes. 

For-  every  additional  $1,000,  or  fraction  thereof — 1  vote. 

(2.)  No  person  shall  be  entitled  to  vote  on  a  claim  which  he 
has   acquired    after  the  assignment   unless  the   entire   claim   is  ac- 
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quired,  but  this  shall  not  apply  to  persons  acquiring  notes,  bills  or 
other  securities  upon  which  they  are  liable. 

(3.)  In  case  of  a  tie,  the  assignee,  or,  if  there  are  two  assignees, 
then  the  assignee  appointed  by  the  creditors,  or  by  the  judge,  if 
none  (has  been  appointed  by  the  creditors,  shall  have  a  casting  vote. 
1898,  c.  11,  s,  20. 

BANKING  AND  PROOF  OF  CLAIMS. 

28.  Individual    and    partnership    estates,    ranking    upon. — 

If  any  assignor  executing  an  assignment  under  this  Chapter  fcr  the 
general  benefit  of  his  creditors  owes  debts  both  individually  and 
as  a  'member  of  a  partnership,  or  as  a  member  of  two  different  part- 
nerships, the  claims  shall  rank  first  upon  the  estate  by  which  the 
debts  t'hey  represent  were  contracted,  and  shall  only  rank  upon 
the  other  after  all  the  creditors  of  that  other  have  been  paid  in 
full.     1898,  c.  11,  ©.  6. 

29.  Secured  claims.— Every  creditor  in  his  proof  of  claim 
shall  state  whether  he  holds  any  security  for  his  claim  or  any 
part  thereof;  and  if  such  security  is  on  the  estate  of  the  debtor,  or 
on  the  estate  of  a  third  party  for  whom  such  debtor  is  only  sec- 
ondarily liable,  he  shall  put  a  specified  value  thereon,  and  the  as- 
signee under  the  authority  of  the  creditors  may  either  consent  to 
the  right  of  the  creditor  to  rank  for  the  claim  after  •deducting  such 
valuation,  or  he  may  require  from  the  creditor  an  assignment  of 
the  security  at  an  advance  of  ten  per  cent,  upon  the  specified  va'ue 
to  be  paid  out  of  the  estate  as  soon  as  the  assignee  has  realized 
such  security;  and  in  case  the  difference  between  the  value  at 
which  the  security  is  retained  and  the  amount  of  the  gross 
claim  of  the  creditor  .shall  be  the  amount  for  which  he  shall  rank 
and  vote  in  respect  to  the  estate.     1898,  c.  11,  ft.  20    (4.) 

30.  Negotiable  instruments,  ranking  in  respect  to. —   If*     a 

creditor  holds  a  claim  based  upon  a  negotiable  instrument,  upon 
which  the  insolvent  is  only  secondarily  liable,  and  which  has  not 
matured  at  the  time  of  proving  the  claim,  such  creditor  in  his  proof 
of  claim  shall  set  a  value  upon  the  liability  of  the  person  primarily 
liable  thereon,  and  the  difference  between  such  value  and  the 
amount  of  the  claim  shall,  until  the  instrument  matures,  be  the 
amount  at  which  the  claim  slhall  be  calculated  for  the  purpose  of 
voting  at  meetings  and  other  purposes,  except  the  payment  of  div- 
idends thereon,  or  collocation  in  the  dividiend  sheets;  but  after  the 
maturity  of  such  instrument,  the  claim  shall  be  calculated  for  all 
purposes  at  the  full  amount,  less  any  sum  paid  on  account  thereof 
by  the  person  primarily  liable  on  such  negotiable  instrument.  1898, 
c.  11,  s.  20    (5.) 

(a)  In  case  a  person  claiming  to  be  entitled  to  rank  on  the  es- 
tate assigned  holds  security  for  his  claim  or  any  part  thereof,  of 
such  a  nature  that  he  is  required  by  this  Act  to  value  the  same,  and 
he  fails  to  value  such  security,  a  judge  may  upon  summary  appli- 
cation by  the  assignee  or  by  any  other  person  interested  in  the 
debtor's  estate,  of  which  application  ten  days'  notice  shall  be  giv- 
en to  such  claimant,  or  that  unless  a  specified  value  shall  be  placed 
on  such  security,  and  notified  in  writing  to  the  assignee  within  a 
time  to  be  limited  by  the  order,  such  claimant  shall  in  respect  of 
the  claim,  or  the  part  thereof  for  which  the  security  is  held  in 
case  the  security  is  held  for  part  only  of  the  claim,  be  wholly  barred 
of  any  right  to  share  in  the  proceeds  of  such  estate;  and  :f  a  speci- 
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fied  value  is  not  placed  on  suctti  security  and  notified  in  writing  to 
the  assignee  according  to  the  exigency  of  the  said  order,  or  within 
such  further  time  as  the  said  judge  may  by  subsequent  order  al- 
low, the  said  claim,  or  the  said  part,  as  the  case  may  be,  shall  be 
wholly  barred  as  against  such  estate,  but  without  prejudice  to  the 
liability  of  the  debtor  therefor.  (As  amended  by  2  Ed.  VII.,  ch.  12, 
s.  1.) 

31.  Set-off.— The  law  of  set-off  shall  apply  to  all  claims  made 
against  the  estate,  and  also  to  all  actions  instituted  by  the  as- 
signee, for  the  recovery  of  debts  due  to  itthle  assignor,  in  the  same 
manner  and  to  the  same  extent  as  if  the  assignor  were  plaintiff  or 
dependant,  as  the  case  may  be,  except  in  so  far  as  any  claim  is  af- 
fected by  the  provisions  of  this  Chapter  or  any  other  enactment 
respecting  frauds  or  unjust  preferences.     1898,  c.  11,  s.  24. 

32.  Particulars  of  claim. — Every  person  claiming  to  be  en- 
titled to  rank  on  the  estate  assigned  shall  furnish  to  the  assigniee 
particulars  o\f  his  claim,  proved  by  affidavit,  and  such  vouchers  as 
the  nature  of  the  case  admits  of.     1898,  c.  11,  s.  21    (1.) 

33.  If  any  person  claiming  to  be  entitled  to  rank  on 
the  estate  assigned  does  not  within  a  reasonable  time 
aiCter  receiving  notice  of  the  assignment,  and  of  the  name 
and  addiess  of  the  assignee,  furnish  to  the  assignee  par- 
ticulars and  proofs  of  his  claim  as  provided  by  this  chapter, 
the  assignee  may  issue  a  final  notice  by  registered  letter  mailed 
to  such  person  requiring  him  within  a  time  stated  in  the  no- 
tice to  furnish  such  particulars  and  proofs  of  his  claim  on  penalty 
of  being  debarred  from  participation  in  the  proceeds  of  the  estate; 
and  if  the  particulars  and  proofs  ot  such  claim  are  not  furnished 
within  the  time  stated  in  such  "notice,  the  same  shall  be  wholly 
barred,  and  the  assignee  shall  be  at  liberty  to  distribute  the  pro- 
ceeds of  the  estate  as  if  no  such  claim  existed,  but  w  thout  preju- 
dice to  the  liability  of  the  debtor  therefor.  The  time  stated  in  such 
notice  shall  in  the  case  of  creditors  resident  within  the  Province 
be  not  less  than  thirty  days,  and  of  those  resident  without  the 
Province  not  less  than  sixty  days.  (As  amended  by  1  Eaw.  VII., 
c.  34.  s.  3.1 

34.  Claims  not  accrued  due.— A  person  whose  claim  has  not 
accrued  due  shall  nevertheless  be  entitled  to  prove  under  the  as- 
signment and  votle  at  meetings  of  creditors,  but  in  ascertaining  the 
amount  of  any  such  claim  a  deduction  for  interest  shall  be  made 
for  the  time  which  has  to  run  until  the  claim  becomes  due.  1898, 
c.  11,  s.  21    (3.) 

CONTESTATION  OF  CLAIMS. 

35.  Contestation  of  claims.— (1.)  At  anytime  after  the  as- 
signee leceives  from  any  person  claimirg  to  be  entitled  to  rank  on 
the  estate  proof  of  his  claim,  notice  of  contestation  of  the  claim 
may,  at  the  request  of  any  creditor,  be  served  by  tine  assigned 
upon  the  claimant.  Within  thirty  days  after  the  receipt  of  the  no- 
tice, or  such  further  time  as  a  judge  on  application  allows,  an  ac- 
tion shall  be  brought  by  the  claimant  against  the  as-ignee  to  vs- 
tablisih  the  claim,  and  a  copy  of  the  writ  in  the  action  served  on 
the  assignee;  and  in  default  of  such  action  beirg  brought  and  writ 
served  within  the  time  aforesaid,  the  claim  to  rank  on  the  e 
shall  b;-  forever  barred. 
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(2.)  The  notice  by  the  assignee  shall  contain  the  name  and 
place  of  business  of  one  of  tine  solicitors  of  the  Supreme  Court, 
upon  whom  service  of  the  writ  may  be  made,  and  service  upon 
such  solicitor  shall  bi?  deemed  sufficient  service  of  the  writ.  1898, 
c.  11,  s.  tl  (4),  (5). 

DIVIDENDS. 

36.  Accounts  to  be  kept. — Upon  the  expiration  of  one  month 
from  the  first  meeting  of  creditors,  or  as  soon  as  may  be  after  the 
expiration  of  such  period,  but  not  more  than  three  months  there- 
after, and  afterwards,  from  time  to  time  at  intervals  of  not  more 
than  three  months,  the  assignee  shall  prepare  and  keep,  constant- 
ly accessible  to  the  creditors,  accounts  and  statements  of  his  doings 
as  such  assignee,  and  of  thle  position  of  the  estate.  1898,  c.  11, 
s.  22    (part.) 

37.  Dividends,  duty  of  assignee  to  pay.— As  large  a  dividend 
as  can  with  safety  be  paid  shall  be  paid  by  every  assignee  under 
this  Chapter,  within  twelve  months  from  the  date  of  any  assign- 
ment made  thereunder,  and  earlier  if  required  by  vote  of  the  cre- 
ditors, and  thereafter  a  further  dividend  shall  be  paid  every  six 
months,  and  more  frequently  if  required  by  the  creditors,  until  the 
estate  is  wound  up  and  disposed  of. 

38.  Dividend  sheet.— So  soon  as  a  dividend  sheet  is  prepar- 
ed, notice  thereof  shall  be  given  by  letter  mailed,  postage  prepaid, 
to  each  creditor,  enclosing  an  abstract  of  receipts  and  disburse- 
ments, shewing  what  interest  has  been  received  by  the  assignee  for 
moneys  in  h  s  hands,  together  with  a  copy  of  the  dividend 
shest,  noting  thereon  the  claims  objected  to,  and  stating  whether 
any  reseirvation  ihas  or  iias  no>c  been  made  therefor:  and  after  the 
expiry  of  eight  days  from  the  date  of  mailing  suclh  notice,  abstract 
and  dividend  sheet  as  aforesaid,  dividends  on  all  claims  not  ob- 
jected to  within  that  period  shall  be  paid.    898  c  11,  s.  23. 

OFFICIAL  ASSIGNEES. 

39.  Appointment  of    official  assignees.— The    Governor   in 
Council  may  in  each  county  appoint  one  or  more  persons  to  be  of- 
ficial assignees,  wno  shall  perform  the  duties  and  exercise  the  pow- 
ers dmposed  by  this  Chapter.     1898,  c.  11,  s.   27. 

(2.)  Every  person  so  appointed  shall  before  entering  upon  any 
duties  or  exercising  any  powers  as  an  official  assignee,  file  in  the 
office  of  the  Provincial  Secretary  a  bond  to  His  Majesty  in  such 
sum  and  with  such  sureties  as  is  directed  and  approved  by  the  Gov- 
ernor-in-Council,  conditticned  for  the  faithful  performance  of  his 
duties  as  such  official  assignee. 

(3.)  Every  person  at  present  holding  office  as  an  official  as- 
signee, under  tlhis  Chapter,  shall  within  thirty  days  from  the  pass- 
ing of  this  Act  file  in  the  office  of  the  Provincial  Secretary  a  bond 
to  His  Majesty  in  such  sum  and  with  such  sureties  as  is  directed 
and  approved  by  the  Govemor-in-Coune  1,  conditioned  for  the  faith- 
ful performance  of  his  duties  as  such  official  assignee,  any  such 
official  assignee  failing  to  fill  suclh  bond  within  said  period  shall 
We  subject  to  Immediate  removal.  (Added  bv  3-4  Ed.  VII.,  c.  31, 
s.  2.) 

40.  Their  remuneration.—  (1.)  The  assignee  shall  receive  such 
remuneration  as  is  voted  to  him  by  the  creditors  at  any  meeting, 
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subject  to  the  review  of  a  judge,  if  complained  of  by  the  assignee 
or  any  creditor. 

(2.)  If  no  remuneration  is  voted  to  .the  assignee  by  the  credit- 
ors, the  amount  thereof  sihaDl  be  fixed  by  a  judge  not  exceeding  five 
per  cpnt.  on  the  gross  proceeds  of  the  estate.  1898,  c.  11,  s. 
12;  lj899,  p.  53,  is.   7.     (As  amended  2  Ed.  VII.,  )C.  12,  s.  4) 

41.  (1.)  vvlhere  there  ;has  been  an.  assignment  for  the  benefit 
of  creditors  the  assignee  or  assignees,  upon  resolution  passed  by 
a  majority  vote  of  the  creditors  present,  o,r  represented  at  a  meet- 
ing of  the  creditors  of  the  assignor  regularly  called,  may  without 
an  order  examine  the  assignor  or  any  person  who  is  or  has  been  an 
agent,  clerk,  servant,  officer  or  employee  of  any  kind  of  the  assignor, 
upon  oath  before  a  master  of  the  Supreme  Court  or  before  a  judge 
or  before  any  official  referee,  oar  may  by  the  order  of  t)he  Count  or 
of  such  judge  examine  the  assignor  on  oath  before  any  other  per- 
son to  be  specially  named  in  such  order,  touching  the  estate  and 
effects  of  the  assignor,  and  as  to  the  property  and  means  he  had 
wihen  the  earliest  of  the  debts  or  liabilities  of  the  assignor  exist- 
ing at  the  date  of  the  assignment  was  incurred,  and  as  to,  the  pro- 
perty and  means  he  still  has  of  discharging  his  debts  and  liabil- 
ities, and  as  to  the  disposal  he  ihas  made  of  any  property  since  con- 
tracting such  debt  or  incurring  such  liability,  and  as  to  any  and 
what  debts  are  owing  to  him. 

(2.)  The  rules  and  procedure  from  time  to  time  in  force  in  the 
Supreme  Court  for  the  examination  of  judgment  debtors  shall,  as 
far  as  may  be,  apply  to  an  examination  under  this  Act  of  an  as- 
signor in  all  respects  as  if  the  assignor  were  a  judgment  debtor. 

(3.)  In  case  such  assignor  does  not  attend  as  required  by  the 
said  appointment  or  appointment  and  order,  as  the  case  may  be, 
and  does  rot  allege  a  sufficient  excuse  for  not  attending,  or  if  at- 
tending refuses  to  disclose  his  property  or  his  transactions  respect- 
ing the  same,  or  does  not  make  satisfactory  answers  respecting  the 
same,  or  if  it  appears  from  such  examination  that  such  assignor  has 
concealed  or  made  away  with  his.  property  in  order  to  defeat  or  de- 
fraud his  creditors,  or  any  of  them,  the  Court  or  a  judge  may  or- 
der the  assignor  to  be  committed  to  the  common  gaol  of  the  county 
In  which  ihie  resides  for  any  term  not  exceeding  twelve  months'. 

42.  (1.)  Any  person  liable  to  be  examined  under  the  next  pre- 
ceding section  of  this  Act  may  be  served  with  an  appointment 
signed  by  the  judge  or  officer,  or  a  copy  thereof,  and  where  the  ex- 
amination is  to  take  place  under  an  order  also  with  a  copy  of  the 
order;  sucih  service  to  be  made  at  least  forty -eight  hours  before 
the  time  appointed  for  the  examination;  and  the  person  to  be  ex- 
amined is  to  be  paid  the  same  fees  as  a  witness  is  paid  in  cases  in 
the  Supreme  Court. 

(2.)  The  Examination  shall  be  conducted  in  the  same  manner 
as  in  the  case  of  an  oral  examination  of  an  opposite  party.  (Added 
by  2  Edw.  VII.,  c.  12,  s.  2.) 

43.  Any  person  liable  to  be  examined  under  section  41  of  this 
Act  may  be  compelled  to  attend  and  testify  and  to  produce  books 
and  •documents  in  the  same  manner  and  subject  to  the  same  rules 
of  examination  and  the  same  consequences  of  neglecting  to  attend 
or  refusing  to  disclose  the  matters  in  respect  to  which  he  may  be 
examined  as  in  the  case  of  a  witness  in  an  action  in  the  Supreme' 
Court.     (Added  by  2  Edw.  VII.,  c.  12,  s.  2.) 

44.  (1.)  In  case  any  person  was,  or  is  believed  or  suspected 
to  have,  in  his  possession  or  power  any  book,  document,  or  paper 


490  QUEBEC  FRAUDS  ON  CREDITORS. 

of  any  kind,  relating  in  wfhole  or  in  part  ito  'the  debtor,  his  dealing 
or  property,  such  person  maj  upon  resolution  passed  by  a  majority 
vote  of  tihe  creditors  present  or  represented  at  a  regularly  called 
meeting  oif  the  creditors  of  the  assignor,  exclusive  of  such  person 
(if  he  is  a  creditor)  be  required  by  the  assignee  to  produce  such 
statement  or  statements  for  the  information   of  such   assignee. 

(2.)  In  case  such  person  fails  to  produce  the  said  book,  docu- 
ment or  other  paper  within  four  days  of  nis  being  served  with  a 
copy  of  the  said  resolution,  and  a  request  of  the  assignee  in  that 
behalf,  or  in  case  the  assignee  is  not  satisfied  that  full  production 
has  been  made,  the  assignee  may  without  an  order  examine  the 
said  person  before  any  of  tine  officers  mentioned  in  section  41  of 
this  Act,  touching  any  book,  document  or  other  paper  which  he  is 
supposed  to  have  received. 

(3.)  Any  such  person  may  he  compelled  to  attend  and  test'fy, 
and  to  produce  upon  his  examination  any  book,  document  or  other 
paper  which  under  Dais  section  he  is  liable  to  produce,  in  the  same 
manner  and  subject  to  the  same  rules  of  examination,  and  the  same 
consequences  of  neglecting  to  attend  or  refusing  to  disclose  the 
matters  in  respect  of  which  he  may  be  examined,  as  in  the  case  of 
a  witrtass  in  an  action  in  the  Supreme  Court.  (Added  by  2  Ed., 
VII.,  ch.  12,  s.  2.) 

45.  An  assignment  for  the  general  benefit  of  creditors  under 
this  chapter  shall  take  precedence  of  all  attachments  and  of  all 
executions  not  completely  executed  by  payment;  provided,  however, 
that  this  section  shall  not  apply  to  lands.  (Added  by  8  Edw.  VII., 
C  21,  s.  1.) 


QUEBEC 

SELECTED  ARTICLES  OF  THE  CIVIL  CODE  OF  LOWER  CAN- 
ADA IN  REGARD  TO  CONTRACTS  AND  PAYMENTS  MADE 
IN  FRAUD  OF  CREDITORS,  INSOLVENCY,  ETC. 

Article  17  (23)  provides  that  .by  "bankruptcy"  is  meant  the  con- 
dition of  a  trader  who  has  discontinued  his  payments. 

OF  THE  AVOIDANCE  OF  CONTRACTS  AND  PAYMENTS  MADE 
IN  FRAUD  OF  CREDITORS. 

1032.  Creditors  may  in  their  own  name  impeach  the  acts  of 
their  debtors  in  fraud  of  their  r'ghts,  according  to  the  rules  provided 
in  this  section.     C.  N.,  1167;  C.  C,  484,  655,  745,  803,  2023. 

1033.  A  contract  cannot  be  avoided  unless  it  is  made  by  the 
debtor  with  intent  to  defraud,  and  will  have  the  effect  of  injuring  the 
creditor. 

1034.  A  gratuitous  contract  is  deemed  to  be  made  with  intent  to 
defraud,  if  the  debtor  be  insolvent  at  the  time  of  making  it. 

1035.  An  onerous  contract  made  by  an  insolvent  debtor  with  a 
person  who  knows  him  to  be  insolvent  is  deemed  to  be  made  with 
intent  to  defraud. 

1036.  Every  payment  by  an  insolvent  debtor  to  a  creditor 
knowing  his  insolvency,  is  deemed  to  be  made  with  intent  to  de- 
fraud, and  tne  creditor  may  be  compelled  to  restore  the  amount  or 
thing  received  or  the  value  thereof,  for  the  benefit  of  the  creditors 
according  to  their  respective  rights. 
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1037.  Article  1037  is  repealed  by  the  federal  act  respecting  the 
Revised  Statutes  of  Canada.  R.  S.  Q.,  €233;  49  V.  (Can.),  c.  4,  s. 
5,  Schedule  A. 

1038.  An  onerous  contract  made  with  intent  to  defraud  on  the 
part  of  the  debtor,  but  in  good  faith  on  the  part  of  the  person  with 
whom  he  contracts  is  not  voidable;  saving  the  special  provisions  ap- 
plicable in  cases  of  insolvency  of  traders.    C.  C,  803,  2023,  2085,  2090. 

1039.  No  contract  or  payment  can  be  avoided,  by  reason  of  any- 
thing contained  in  this  section,  at  the  suit  of  a  subsequent  creditor, 
unless  he  is  subrogated  in  the,  rights  of  an  anterior  creditor.  R.  S. 
Q.,  6234,  49  V.   (Can.)  c.  4,  s.  5,  .schedule  A. 

1040.  No  contract  or  payment  can  be  avoided  by  reason  of  any- 
thing contained  in  this  section  at  the  suit  of  any  individual  creditor, 
unless  such  suit  is  brought  within  one  year  from  the  time  of  his 
obtaining  a  knowledge  thereof. 

If  the  suit  be  by  assignees  or  representatives  of  the  creditors 
collectively,  it  must  be  brought  within  a  year  from  the  time  of  their 
appointment. 

Except  as  above,  there  is  no  statute  in  Quebec  dealing  generally 
with  the  subjects  covered  by  the  foregoing  statutes  of  the  other 
provinces  of  Canada.  The  following  are  the  chief  prov-sions  of  the 
Code  in  regard  to  the  insolvent  debtors,  or  in  regard  to  acts  in  fraud 
of  creditors. 

484.  The  creditors  of  the  usufructuary  may  have  his  renuncia- 
tion annulled,  if  it  be  made  to  their  prejudice.  C.  N.,  622;  C.  C, 
1032  et  s. 

655.  The  creditors  of  an  heir  who  renounces,  to  tne  prejudice  of 
their  rights,  may  procure  the  rescission  of  such  renunciation,  and 
afterwards  accept  the  succession  themselves,  in  right  of  their  debtor, 
and  to  his  place  and  stead. 

In  such  case  the  renunoation  is  annulled  only  in  favor  of  the 
creditors  who  have  demanded  the  rescission  and  merely  to  the  ex- 
tent of  their  claims.  It  is  not  annulled  in  favor  of  the  heTr  who  lias 
renounced.    C.  N.,  788;  C.  C.,  1031  et  s. 

745.  The  creditors  of  the  succession  and  those  of  the  coparti- 
tioners  have  a  right  to  be  present  at  the  partition  if  they  require  it. 

If  the  partition  he  made  in  fraud  of  their  rights,  they  may  attack 
it  in  the  same  manner  as  any  other  act  made  to  their  detriment.  C. 
N.,  865,  882;  O.  C,  1031  et  s. 

803.  If  at  the  time  of  the  gift,  and  deduction  being  made  of  the 
things  given,  the  donor  were  insolvent,  the  previous  creditors,  whe- 
ther their  claims  are  hypothecary  or  not,  may  obtain  the  revocation 
of  the  gift,  even  though  the  donee  were  ignorant  of  the  insolvency. 

In  the  case  "of  insolvent  traders,  gifts  made  by  them  within  three 
months  previous  to  the  assignment,  or  the  writ  of  attachment  in 
compulsory  liquidation,  are  voidable,  as  presumed  to  be  fraudulent. 
C.  C,  1032  et  s. 

1092.— ^The  debtor  cannot  claim  the  benefit  of  the  term  when  he 
has  become  a  bankrupt  or  insolvent,  or  has  by  his  own  act  diminished 
the  security  given  to  his  creditor  by  the  contract. — C.  N.  118S;  C.  C. 
P.,  802. 

1118.  The  co-debtor  of  a  joint  and  several  debt,  who  has  paid 
it  in  full,  can  only  recover  from  the  others  the  share  and  portion  of 
each  of  them,  even  though  he  be  specially  subrogated  in  the  rights 
of  the  creditor. 
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If  one  of  the  co-debtors  be  found  insolvent,  the  loss  occasioned 
by  his  insolvency  is  divided  by  contribution  among  all  the  others, 
including  him  who  has  made  the  payment.    C.  N.  1214. 

1119.  In  'case  the  creditor  ihas  renounced  his  joint  and  several 
action  against  one  of  the  -debtors,  if  one  or  more  of  the  remaining 
co-debtors  become  insolvent,  the  shares  of  those  who  are  insolvent 
are  made  up  by  contribution  by  all  the  other  co-debtors,  except  the 
one  so  discharged  whose  part  in  the  contribution  is  borne  by  the 
creditor.    C.  N.  1215;  C.  C.  1114. 

1543.  In  the  sale  of  moveable  things  the  right  of  dissolution  by 
reason  of  non-payment  of  the  price  can  only  be  exercised  while  the 
thing  sold  remains  in  the  possession  of  the  buyer,  without  prejudice 
to  the  seller's  right  of  revendication  as  provided  in  the  title  Of  Privi- 
leges and  Hypothecs. 

In  the  case  of  insolvency  such  right  can  only  be  exercised  during 
the  thirty  days  next  after  the  delivery.  (R.  S.  Q.,  5811,  04  V.,  cap.  39.) 
C.  N.,  1654;  CO.,  1998,  1999,  2000. 

1981.  The  property  of  a  debtor  is  the  common  pledge  of  his 
creditors  and  where  they  claim  together  they  share  its  price  rate- 
ably,  unless  there  are  amongst  them  legal  causes  of  preference.  C. 
N.,  2093. 

1982.  The  legal  causes  of  preference  are  privileges  and  hypo- 
thecs. C.  N.,  2094. 

The  subjects  of  privileges  and  hypothecs  are  dealt  with  in  articles 
1983  lo  2081. 

1998.  The  unpaid  vendor  of  a  thing  has  two  privileged  rights. 

1.  a  right  to  revendicate; 

2.  A  right  of  preference    upon  its  price. 

In  the  case  of  insolvent  traders,  these  rights  must  be  exercised 
within  thirty  days  after  the  delivery.  R.  S.  Q.,  5827,  54  V.,  c.  39; 
C.  C,  1543;  C.  C.  P.,  946  et  s.,  955.  s.  1. 

1999. — The  right  to  revendicate  is  subject  to  four  conditions: 

1.  The  sale  must  not  have  .been  made  on  credit; 

2.  The  /thing  must  still  be  entire  and  in  the  same  condition; 

*  8t  'The/  tlhing  moist  not  have  passed  into  the  Ihands  «ojf  a  third 
party  who  has  paid  for  it; 

4.  It  must  be  exercised  within  eight  days  after  the  delivery;  sav- 
ing the  provisions  concerning  insolvent  traders  contained  in  the  last 
preceding  article. 

2023.  Hypothec  cannot  be  acquired,  to  the  prejudice  of  existing 
creditors,  upon  the  immoveables  of  persons  notoriously  insolvent,  or 
of  traders  within  the  thirty  days  previous  to  their  bankruptcy.  C.  C, 
1032  et  s.,  2085,  2090. 

2085.  The  notice  received  or  knowledge  acquired  of  an  unregis- 
tered right  belonging  to  a  third  party  and  subject  to  registration, 
cannot  prejudice  the  rights  of  a  subsequent  purchaser  for  valuable 
consideration  whose  title  is  duly  registered,  except  when  such  title 
is  derived  from  an  insolvent  trader.    C.  N.  1071. 

2090.  The  registration  of  a  title  conferring  real  rights  in  or 
upon  the  immoveable  property  of  a  person,  made  within  the  thirty 
days  previous  to  his  bankruptcy,  is  without  effect;  saving  the  case 
in  which  the  delay  given  for  the  registration  of  such  title,  as  men- 
tioned in  the  following  chapter,  ihas  not  yet  expired.  C.  N.,  2146; 
1038,  2023. 

347.  Curators  to  property  are  those  appointed: 
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1.  To  the  property  of  absentees: 

2.  In  cases  of  substitution; 

3.  To  vacant  estates; 

4.  To  (the  property  of  extinct  corporations; 

5.  To  property  abandoned  by  insolvent  traders  who  have  made 
an  abandonment  of  their  property  for  the  benefit  of  their  creditors, 
or  by  arrested  or  imprisoned  debtors,  or  on  account  of  hypothecs; 

6.  To  property  accepted  under  benefit  of  inventory.  R.  S.  Q., 
5793;  C.  C,  87  et  s.;  372,  373,  685  et  s.;  945;  C.  C.  P.,  581,  867  eit  s.; 
1338  et  s.;  1410,  1426  et  s. 

34:7a.  Curators  to  property  must  be  sworn  before  entering  upon 
their  duties.    60  V.,  c.  50,  s.  15. 

348.  The  provisions  relating  to  curators  to  the  property  of  ab- 
sentees are  contained  in  the  title  Of  Absentees.  Those  concerning 
curators  to  the  property  of  extinct  corporations,  in  the  title  Of  Cor- 
porations. In  the  third  book  and  in  the  Code  of  Civil  Procedure  are 
to  be  found  the  rules  touching  the  appointment,  powers  and  duties 
of  the  other  curators  mentioned  in  the  preceding  article,  who  must 
also  be  sworn. 

OF  THE  LIQUIDATION  OF  THE  AFFAIRS  OF  DISSOLVED 
CORPORATIONS. 

371.  Saving  the  case  of  the  voluntary  liquidation  of  joint  stock 
companies,  a  dissolved  corporation  is,  for  the  liquidation  of  its  af- 
fairs, in  the  same  position  as  a  vacant  succession.  The  creditors  and 
others  interested  have  the  same  recourse  against  the  property  which 
belonged  to  it,  as  may  be  exercised  against  vacant  successions  and 
the  property  belonging  to  them.    R.  S.  Q.  57 98. 

372.  In  order  to  facilitate  -such  recourse,  a  curator  who  repre- 
sents such  corporation  and  is  seized  of  the  property  which  belonged 
to  it,  is  appointed  by  the  proper  court  with  the  formalities  observed 
in  the  case  of  vacant  estates. 

373.  Such  curator  must  be  sworn;  he  must  give  security  and 
make  an  inventory.  He  must  also  dispose  of  the  moveables,  and 
must  proceed  to  the  sale  of  the  immoveable  property,  and  to  the  •dis- 
tribution oi  the  price  between  the  creditors  and  others  entitled  to  it* 
in  the  manner  prescribed  for  the  discussion,  distribution  and  division 
of  the  property  of  vacant  estates  to  which  a  curator  has  been  ap- 
pointed, and  in  the  cases  and  with  the  formalities  required  by  the 
Code  of  Civil  Procedure.    C.  C.  685  et  s.;  C.  C.  P.  986,  1339. 

373a.  In  the  case  of  the  voluntary  liquidation  of  a  joint  stock 
company,  one  or  more  liquidators  are  appointed  in  the  manner  re- 
quired by  law,  for  the  purpose  of  winding  up  the  affairs  and  of  dis- 
tributing the  assets  of  the  company.    R.  S.  Q.  5799. 

The  following  articles  are  inserted  in  the  Civil  Code,  after  arti- 
cle 373a  as  enacted  by  article  5799  of  the  Revised  Statutes: 

"373&.  Non-commercial  joint  stock  corporations  or  companies, 
which  have  ceased  payment,  may  be  placed  in  liquidation  on  the  ap- 
plication of  any  unsecured  creditor  for  a  sum  of  at  least  two  hundred 
dollars;  provided  that  demand  of  payment  has  been  made  thirty  days 
before  the  service  of  the  notice  mentioned  in  the  following  article: 

"373c.  The  application  is  made  by  petition  presented  to  the 
judge  of  the  district  in  which  the  company  has  its  head  office,  after 
a  notice  of  three  days  to  the  company,  praying  that  the  company  be 
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placed  in  liquidation  and  for  the  appointments  of  a  provisional  guar- 
dian. 

"373rf.  If  the  application  is  not  immediately  contested  in  the 
manner  provided  for  the  abandonment  of  property,  the  judge  shall 
order  the  liquidation  of  the  company  and  the  appointment  of  a  pro- 
visional guardian. 

"373e.  The  provisional  guardian  shall  taKe  possession  of  all  the 
property  of  the  company,  as  well  as  its  books,  credits  and  assets, 
and  shall  give  the  notices  to  the  creditors  and  shareholders  ordered 
by  the  judge,  calling  upon  them  to  appoint  a  liquidator,  with  the 
same  formalities  as  those  respecting  the  appointment  of  a  curator  to 
an  abandonment  of  property,  the  notice  to  be  given  collectively  to 
all  the  shareholders  and  creditors  and  not  individually. 

"373f.  The  liquidator,  after  his  appointment,  shall  have  the 
management  and  shall  dispose  of  the  property  of  the  company  in  the 
same  manner  as  a  curator  to  the  property  of  an  insolvent  and  with 
the  same  powers. 

"373g.  The  judge  may,  at  his  discretion,  appoint  one  or  more 
inspectors,  from  among  the  creditors  of  the  company. 

"3737*.  The  president,  secretary,  treasurer  or  agent  of  the  com- 
pany, or  any  person  having  the  custody  thereof,  shall  be  bound,  upon 
an  order  of  the  judge,  to  deliver  up,  to  the  liquidator  or  to  the  pro- 
visional guardian,  all  such  ibooks  and  documents  belonging  to  the 
company  which  the  judge  shall  deem  requisite  to  the  liquidation, 
under  penalty  of  being  guilty  of  contempt  of  court. 

"3737.  All  the  provisions  of  the  Code  of  Civil  Procedure  respect- 
ing abandonment  of  property,  not  inconsistent  with  articles  373ft  to 
3737?,  shall  apply  to  such  liquidation.  The  liquidator  shall  be  vested 
with  all  the  rights  of  action  of  the  insolvent  company  and  he  shall 
also  be  made  a  party  to  all  actions  and  proceedings  taken  against 
the  company. 

"373/.  The  provisions  of  articles  373&  to  3737  shall  apply  to  the 
cases  of  liquidation  under  article  373a."    3  Edw.  VII.,  c.  48. 

i 

ABANDONMENT   OF   PROPERTY. 

The  following  are  the  provisions  of  the  Code  of  Civil  Procedure 
of  the  Province  of  Quebec  in  regard  to  the  abandonment  of  property 
for  the  benefit  of  creditors. 

853.  The  following  persons  may  make  a  judicial  abandonment 
of  their  property  for  the  benefit  of  their  creditors: 

1.  A  debtor  who  has  been  arrested  upon  Capias  ad  Responden- 
dum, as  provided  in  the  chapter  thereon; 

2.  A  trader  who  has  ceased  his  payments  and  upon  whom  a  de- 
mand of  abandonment  has  been  made  by  any  creditor  whose  claim 
is  unsecured  for  a  sum  of  two  hundred  dollars  or  upwards.  C.  C.  P., 
763,  763(7,  amended,  R.S.,  5952,  5953. 

854.  The  demand  required  iby  paragraph  2  of  the  preceding  Arti- 
cle must  be  signed  by  the  creditor  or  by  .his  agent  specially  autho- 
rized in  that  behalf;  and  in  the  case  of  a  corporation,  by  its  presi- 
dent, general  manager,  or  local  agent  for  the  district  where  the 
abandonment  should  be  made,  or  by  the  specially  authorized  agent 
of  such  corporation. 

Any  demand  made  by  virtue  of  a  special  power  of  attorney  must 
mention  the  fact.    Neil. 
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855.  The  service  of  the  demand  on  a  person  in  the  Province  is 
subject  to  the  same  rules  as  ordinary  summons.     Xvir. 

856.  Tne  demand  must  be  filed  at  the  office  of  the  court,  to- 
gether with  a  claim  under  oath  accompanied  hy  vouchers,  and  the 
special  power  of  attorney,  if  any,  under  which  the  demand  has  been 
made.  C.  C.  P.,  763a,  in  part,  amended;  ±i.  S.,  5953;  bo-56  Vic,  c.  43, 
s.  1. 

857.  The  demand  may  be  contested  by  petition,  which  must  be 
filed  within  two  days  after  the  service  of  the  demand,  and  be  served 
upon  the  demanding  party  as  soon  as  possible. 

The  contesting  party  may,  within  the  same  delay,  file  a  motion 
to  stay  the  proceedings  until  a  power  of  attorney  or  security  for 
costs  is  furnished  by  the  party  who  made  the  demand,  whenever  the 
latter  is  not  resident  in  the  Province.    New. 

858.  The  abandonment  consists  of  the  filing  of  the  declaration, 
and  of  the  deposit  of  the  statement,  as  hereinafter  provided.  New; 
C.  C.  P.,  764,  in  part;  R.  S.,  3594. 

859.  If  the  debtor  does  not  contest  the  demand,  he  must,  within 
two  days  after  it  has  been  served  upon  him,  file  at  the  place  where 
by  law  the  abandonment  must  be  made,  a  declaration  that  he  con- 
sents to  abandon  all  his  property  to  his  creditors;  and  he  must  de- 
posit his  statement  within  four  days  from  such  service. 

If  there  is  a  contestation  or  a  motion  for  a  power  of  attorney  or 
for  security  for  costs,  the  delays  are  computed  from  the  judgment 
thereon.      / 

The  judge  may  extend  the  delays  for  filing  the  declaration  or 
for  depositing  the  statement.  New,  in  part;  C.  C.  P.,  763a;  55-56  Vic, 
c.  43,  s.  1. 

860.  If  one  or  more  of  the  members  of  a  partnership  is  dead, 
or  absent  from  the  Province,  the  declaration  and  statement  may  be 
signed  by  the  surviving  or  by  the  resident  partners;  but  the  aban- 
donment does  not  then  affect  the  private  property  of  the  dead  or 
absent  partner.    Neiv. 

861.  The  statement  must  he  sworn  to  by  the  debtor  and  s-how: 

1.  All  the  moveable  and  immoveable  property  liable  to  seizure  in 
his  possession; 

2.  The  names  and  addresses  of  his  creditors,  the  amount  of  their 
respective  claims,  and  the  nature  of  each  claim,  whether  privileged, 
hypothecary  or  otherwise. 

Unless  a  declaration  has  been  made  by  the  debtor  in  conformity 
with  Article  859,  the  statement  must  be  accompanied  with  a  declara- 
tion by  the  debtor  that  he  consents  to  abandon  all  his  property  to  his 
creditors.  C.  C.  P.,  764,  in  part,  amended;  R.  S.,  5954;  55-56  Vic,  c 
43,  s.  2. 

862.  The  declaration  and  the  statement  are  filed  in  the  office  of 
the  Superior  Court  for  the  district  where  the  debtor  has  his  principal 
place  of  business,  and  in  default  of  such  place,  where  he  is  domiciled. 
C.  C.  P.,  764,  in  part,  R.  S.,  5954. 

863.  The  abandonment  deprives  the  debtor  of  the  enjoyment  of 
such  of  his  property  as  is  liable  to  seizure,  as  well  as  of  the  posses- 
sion of  his  books  of  account  and  titles  of  debt,  and  gives  h's  credit- 
ors the  right  to  have  such  property  sold  and  realized  for  the  payment 
of  their  respective  claims.    C.  C.  P.,  778;  R.  S.,  5964. 

864.  Immediately  after  the  filing  of  the  declaration  that  the 
debtor  consents  to  abandon,  whether  it  is  accompanied  by  the  state. 
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ment  or  not,  the  prothonotary  appoints  a  provisional  guardian  whom 
he,  as  far  as  possible,  selects  from  the  most  interested  creditors,  who, 
either  personally  or  by  a  person  whom  ne  delegates  for  that  purpose, 
takes  immediate  possession  of  all  the  property  liable  to  seizure  and 
of  the  ibooKS  of  account  and  titles  of  debt  of  the  debtor. 

The  guardian  may  summarily  dispose  of  any  perishable  goods 
and  may  take  conservatory  measures,  under  the  direction  of  the 
judge,  or,  in  the  absence  of  the  latter,  of  the  prothonotary.  C.  C.  P., 
768,  in  part,  amended;  R.  >S„  5956;  55-56  Vic,  c  43,  s.  3. 

865.  Within  five  days  after  the  filing  of  the  statement  the  pro- 
visional guardian  must  give  notice  of  the  abandonment. 

1.  By  inserting  an  advertisement  to  that  effect  in  the  Quebec 
Official  Gazette. 

2.  By  a  registered  letter,  posted  to  the  address  of  each  of  the 
creditors,  setting  forth  the  date  of  the  filing  of  the  statement,  and  the 
amount  and  the  nature  of  each  claim. 

In  default  of  such  notices  being  given  by  the  provisional  guar- 
dian within  the  prescribed  delay,  the  debtor  or  any  creditor  may  give 
them.     C.  C.  P.,  765,  amended;  R.  S.,  5955. 

866.  For  the  purpose  of  advising  as  to  the  appointment  of  a 
curator  and  inspectors,  a  meeting  of  the  creditors  is  called  before 
the  judge,  by  a  registered  notice  posted  to  the  address  of  each  of 
them,  and  also  inserted  in  a  newspaper  published  in  the  district,  or 
in  a  neighbouring  district  if  there  be  none  in  the  district. 

Such  meeting  must  be  held  between  the  fifth  and  ithe  fifteenth 
day  after  the  publication  of  the  notice  calling  it.  C.  C.  P.,  768,  in  part, 
amended;  R. 

867.  The  judge  must  appoint,  as  curator  and  inspectors,  the 
persons  chosen  by  the  majority  in  number  and  in  value  of  the  credit- 
ors present  or  represented  at  the  meeting  who  have  filed  sworn 
claims. 

If  the  majority  in  number  does  not  agree  with  the  majority  in 
value,  the  judge  decides  between  them,  as  he  thinks  proper.  C.  C.  P., 
768,  in  part;  R.  iS.,  5956;  55-56  Vic,  c.  43,  s.  4. 

868.  The  judge  may  also  appoint  a  guardian  and  a  curator  in 
any  of  the  following  cases: 

1.  When  a  capias  cannot  be  executed  by  reason  of  the  absence 
of  the  defendant,  or  because  he  cannot  be  found. 

2.  When  the  debtor  is  a  trader  who  has  ceased  his  payments, 
and  has  left  the  Province,  or  no  longer  resides  therein. 

3.  When  the  demand  has  been  served  upon  a  trader  of  the  age 
of  seventy  years  or  upwards  or  upon  a  woman  who  is  a  public  trader, 
and  has  not  been'eomplied  with.  C.  C.  P.,  780,  in  part,  amended;  763a; 
R.  S.,  5y65;   bo-56  Vic,  c  43,  s.  1. 

869.  Such  appointment  is  made  on  the  petition  of  the  plaintiff 
or  of  a  creditor  whose  claim  is  unsecured  for  a  sum  of  two  hundred 
dollars  or  upwards. 

The  powers  and  obligations  of  the  provisional  guardian  and  of 
the  curator  so  appointed  are,  in  so  far  as  may  be,  the  same  as  in  cases 
of  abandonment. 

The  judge  may  prescribe  the  observance  of  such  formalities  and 
the  giving  of  such  public  notices  as  he  deems  necessary.  New,  in 
part;  C.  C.  P.  780,  in  part;  R.  S.,  5965. 

870.  The  curator  takes  possession  of  all  the  property  mentioned 
in  the  statement,  as  well  as  of  the  debtor's  books  of  account  and 


QUEBEC  ABANDONMENT  OF  PROPERTY.  497 

titles  of  debt,  and  administers  the  property  until  it  is  sold  or  realized 
In  the  manner  hereinafter  mentioned. 

He  has,  in  like  manner,  a  right  to  receive,  collect  and  recover 
any  other  property  belonging  to  the  debtor,  which  the  latter  has 
failed  to  include  in  his  statement,  except  such  as  is  by  law  exempt 
from  seizure.  C.  C.  P.,  771,  772,  in  part,  amended;  R.  S.,  59G0;  52  Vic, 
c.  51,  s.  1. 

871.  After  the  abandonment,  any  proceeding  by  way  of  seizure, 
attachment  for  rent  or  seizure  in  execution  against  the  moveable 
property  of  the  debtor  is  suspended;  and  the  guardian  or  the  curator 
has  a  right  to  take  possession  of  the  goods  so  seized,  upon  serving, 
by  a  bailiff,  a  notice  of  his  appointment  upon  the  seizing  creditor, 
or  upon  his  attorney,  oir  upon  the  bailiff  intrusted  with  the  writ. 

The  costs  upon  such  seizure,  incurred  after  the  notice,  or,  in  the 
absence  of  such  notice,  incurred  iby  a  creditor  after  he  had  knowledge 
of  the  abandonment,  either  personally,  or  by  his  attorney,  or  by  the 
•bailiff,  and  in  all  cases^  the  costs  of  seizure  incurred  eight  days  after 
the  notice  given  by  the  curator,  cannot  be  collocated  upon  the  pro- 
perty of  the  debtor,  the  proceeds  of  which  are  distributed  in  conse- 
quence of  the  abandonment. 

The  judge  may,  however,  permit  the  continuance  of  proceedings 
already  commenced,  upon  such  terms  as  are  deemed  proper.  New, 
in  part;  C.  C.  P.,  769;  R.  8.,  5957;  Thompson  vs.  Kennedy,  M.  L.  R.,  4 
S.  C.A  443. 

872.  The  curator  must  make  his  appointment  known  by  an  ad- 
vertisement in  the  Quebec  Official  Gazette,  and  be  a  registered  notice 
posted  to  the  address  of  each  creditor. 

In  such  notice  the  curator  calls  upon  the  creditors  to  file  their 
sworn  claims  with  him  within  a  delay  of  thirty  days.  C.  C.  P.,  770, 
amended;  R.  S.,  5958. 

873.  If  subsequently  to  the  abandonment,  and  before  the  curator 
(has  rendered  his  final  account,  the  debtor  acquires  any  additional 
property,  he  may  be  required,  by  a  new  demand,  to  abandon  it  also. 

Immediately  upon  the  abandonment  being  made,  the  curator 
takes  possession  of  such  property,  and  proceeds  to  the  sale  and  dis- 
tribution of  the  moneys  as  in  ordinary  cases;  but  is  bound  to  reim- 
burse the  expenses  incurred  by  any  creditor  through  whose  diligence 
the  property  is  rendered  available. 

Such  demand  may  be  made  hy  the  curator,  with  the  authoriza- 
tion of  the  inspectors,  or  by  any  creditor  competent  to  demand  an 
abandonment.    New. 

874.  The  curator  appointed  may  be  required  to  give  security,  the 
amount  whereof  is  fixed  by  the  judge. 

The  security  may  be  given  in  favour  of  the  creditors  of  the  debtor 
generally  without  mentioning  their  names. 

The  judge  may,  whenever  it  becomes  necessary,  appoint  a  curator 
ad  hoc  to  enforce  any  such  bond  against  the  parties  liable.  New  in 
part.     C.  C.  P.,  770a  in  part.    R.  S.,  5959. 

875.  The  curator  is  subject  to  the  summary  jurisdiction  of  the 
judge.     C.  C.  P.,  770a  in  part,  R.  S.,  5959. 

876.  Any  property  not  belonging  to  the  debtor,  which  is  in  the 
curator's  possession  by  virtue  of  the  abandonment,  may  be  recovered 
by  the  person  thereto  entitled,  upon  a  petition  to  the  judge.    New. 

877.  The  curator  may,  with  the  leave  of  the  judge,  upon  the 
advice  of  the  creditors  or  inspectors,  exercise  all  the  rights  of  action 
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of  the  debtor  and  all  the  actions  possessed  by  the  mass  of  the  credit- 
ors.   C.  C.  P.,  772  in  part,  amended;  R.  S.,  5960. 

878.  The  curator  may  sell  the  moveable  and  immoveable  proper- 
ty of  the  debtor  in  the  manner  indicated  by  the  judge,  upon  the  ad- 
vice of  ithe  parties  interested  or  of  the  inspectors.  C.  C.  f.,  772,  in 
part,  amended-;  R.  S:,  5960. 

879.  Upon  the  application  of  the  curator  authorized  by  the  in- 
spectors or  upon  the  application  of  an  hypothecary  creditor,  after 
notice  to  the  debtor,  the  judge  may  authorize  the  curator  to  sell  the 
immoveables  of  the  latter  in  such  manner  and  after  such  notices  as 
the  judge  may  please  to  order,  he  may  also  authorize  or  command  the 
curator  to  issue  his  warrant  to  the  sheriff  competent  to  act  requiring 
the  latter  to  seize  and  sell  such  immoveables. 

The  sheriff  executes  such  warrant  without  making  any  service 
upon  the  debtor,  but  by  otherwise  observing  the  same  rules  as  in 
the  case  of  an  execution  against  immoveables;  and  all  subsequent 
proceedings  are  had  in  the  Superior  Court. 

The  money  realized  from  the  sale  made  by  the  sheriff  remain  in 
his  hands  to  be  paid  by  him  to  the  privileged  and  hypothecary  credit- 
ors in  accordance  with  the  report  of  distribution  which  shall  be  made 
•by  the  prothonotary  of  the  Superior  Court  in  the  usual  way,  and  the 
surplus  shall  be  remitted  to  the  curator  upon  an  order  of  the  judge 
for  its  distribution  among  the  chirography  creditors  by  means  of  a 
dividend-  sheet  prepared  in  accordance  with  the  following  article. 
Ncic,  in  part;  €.  C.  P.,  772,  s.  4,  amended;  R.  S.,  5960;  52  V.,  c.  51, 
s.  1;    (61  V.,  c.  47,  s.  7.) 

880.  The  moneys  realized  by  the  curator  from  the  property  of 
the  debtor  must  be  distributed  by  the  curator  among  the  creditors  by 
means  of  dividend-sheets  prepared  after  the  expiration  of  the  delays 
to  file  creditor's  -claims. 

Notice  of  their  preparation  must  be  given  by  an  advertisement 
in  the  Quebec  Official  Gazette. 

A  copy  of  the  dividend-sheets,  with  a  notice  of  the  date  at  which 
they  are  payable,  must  also  be  posted  by  registered  letter  to  the  ad- 
dress of  each  of  the  creditors  who  have  filed  their  claims  or  whose 
names  appear  in  the  statement. 

The  dividend-sheets  are  payable  fifteen  days  after  the  observance 
of  these  formalities.  C.  C.  P.,  772a,  in  part,  amended;  R.  S.,  5961;  53 
Vic,  c.  60,  s.  1;   54  Vic,  c  41,  s.  2. 

881.  The  claims  or  dividends  may  be  contested  by  any  party  in- 
terested or  by- the  curator  at  the  -expense  of  the  estate  if  he  is  so 
instructed  by  the  inspectors. 

The  contestation  for  such  purpose  is  filed  with  the  curator,  who 
is  bound  to  transmit  it  immediaely  to  the  prothonotary  of  the  Su- 
perior Court  for  the  'district  in  which  the  proceedings  upon  the  aban- 
donment are  then  deposited,  or  for  such  other  'district  as  the  parties 
interested  in  the  contestation  may  agree  upon;  and  the  contestation 
is  proceeded  with  and  decided  summarily  by  the  judge. 

The  judge  may  allow  the  payment,  in  whole  or  in  part,  of  any 
claims  or  dividends  which  are  not  contested,  upon  -being  satisfied 
that  a  sufficient  sum  is  retained  to  meet  the  contestation.  JVeiv,  in 
part;  C.  C.  P.,  772a,  in  part,  amended;  R.S.,  5961;  53  Vic,  c  60,  s.  1; 
5,1  Vic,  c  41,  s.  2. 

882.  Any  creditor,  at  any  time  after  the  filing  of  the  statement, 
or  the  curator  with' the  authorization  of  the  inspectors,  may  summon 
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the  -debtor  to  appear  before  the  judge  or  the  prothonotary,  and  ex- 
amine him  on  oath  .concerning  tne  statement  and  the  condition  of  his 
affairs.    New;  C.  C.  P.,  775. 

883.  Upon  application  by  any  creditor  at  any  time  after  the  filing 
of  the  statement,  or  by  the  curator  with  the  authorization  of  the  in- 
spectors, the  judge  may  order  tlie  production  of  any  book  or  docu- 
ment relating  to  the  matters  mentioned  in  the  preceding  Article,  and 
the  examination  of  the  consort  of  the  debtor  and  of  any  other  persons 
whom  he  deems  capable  of  furnishing  information  in  regard  to  such 
matters.    New;  C.  C.  P.,  772&,  in  part;  55-56  V.,  c.  43,  s.  5. 

884.  The  rules  relating  to  the  summoning  and  examination  of 
witnesses  and  the  taking  of  evidence  govern  cases  provided  for  in 
the  two  preceding  Articles,  in  so  far  as  they  apply. 

Any  person  summoned  who  refuses  to  appear  or  to  answer,  or 
to  produce  any  book  or  document,  may  be  condemned  by  the  judge  to 
imprisonment  for  a  term  not  exceeding  one  year. 

If  any  dispute  arises  during  the  examination,  the  parties  are  sent 
before  the  judge  to  have  it  decided.    Neic. 

885.  The  curator,  authorized  by  the  inspectors,  or  any  creditor, 
may  contest  the  statement  by  reason 

1.  Of  the  fraudulent  omission  to  mention  property  of  the  value 
of  one  hundred  dollars. 

2.  Of  fraudulent  misrepresentations  therein  with  respect  to  the 
number  of  the  creditors,  or  the  nature  or  amount  of  their  claims, 

3.  Of  secretion  by  the  debtor,  within  the  year  immediately  pre- 
ceding the  filing  of  the  statement,  or  since,  of  any  portion  of  his 
property,  with  intent  to  defraud  his  creditors.  C.  C.  P.,  773,  amended, 
R.  S.,  5962,  55-56  Vic,  c.  43,  s.  6. 

886.  The  contestation  of  tne  statement  must  be  made  within  four 
months  from  the  day  on  which  the  advertisement  of  the  curator's 
appointment  appears  in  the  Quebec  Official  Gazette.  New;  C.  C.  P., 
773,  in  part,  R.  S.,  5962. 

887.  The  contesting  party  is  also  bound,  within  the  same  delay, 
to  prove  his  allegations,  by  all  legal  means. 

The  judge  may,  however,  prolong  ithe  delay  for  making  such 
proof,  but  not  beyond  two  months. 

The  juage  may,  when  satisfied  that  the  delay  is  due  to  the  fault 
of  the  debtor,  allow,  from  time  to  time,  a  further  delay  of  two 
months.    New,  in  part;  C.  C.  P.,  774,  amended. 

888.  If  the  contesting  party  establishes  any  one  of  the  offences 
mentioned  in  Article  885,  the  judge  may  condemn  the  debtor  to  be 
imprisoned  for  a  term  not  exceeding  one  year. 

The  rules  contained  in  articles  838,  839,  840,  841  and  842,  apply, 
in  so  far  as  may  be,  to  proceedings  in  execution  of  the  condemnation. 
C.  C.  P.,  776,  in  part,  amended;  R.  S.,  5963. 

889.  If  the  statement  is  not  contested  within  the  required  delay, 
or  if  the  contestation  is  not  proved  within  such  delay,  the  judge 
may  order  the  discharge  of  the  debtor,  and  the  latter  is  exempt  from 
arrest  or  imprisonment  by  reason  of  any  cause  of  action  which  exist- 
ed before  the  making  of  such  statement,  without  prejudice  to  cases 
where  he  has  been  already  arrested  under  a  capias,  or  is  imprisoned 
for  any  debt  of  the  description  mentioned  in  Articles  833  and  834; 
and  in  case  of  such  imprisonment  or  arrest,  he  may  obtain  his  libera- 
tion from  the  judge,  upon  petition  and  sufficient  proof.  C.  C.  P.,  777, 
amended,  C.  C,  2275. 
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890.  Judgments  and  orders  rendered  in  virtue  of  Articles  866, 
867,  868,  871,  874,  877,  878,  879.  882  and  883  are  not  subject  to  review 
or  to  appeal.    New. 

891.  The  abandonment  of  his  property  discharges  the  debtor 
from  his  debts  ito  the  extent  only  of  the  amount  which  his  creditors 
have}  ibeen  paid  out  of  the  proceeds  of  the  'sale  of  such  property. 
C.  C.  P.. '775*. 

892.  The  curator  must  keep  a  register  containing  the  names  and 
description  of  the  debtor,  the  date  of  the  abandonment,  the  amount 
of  the  proceeds  of  the  property,  the  amount  of  each  claim,  the  amount 
paid  to  each  creditor,  the  number  of  dividends,  and  the  amount  of 
his  fees  and  disbursements. 

The  register  may  be  consulted  by  any  creditor,  during  reasonable 
hours,  at  the  curator's  place  of  business. 

Within  two  months  after  the  date  when  the  last  dividend-sheet 
is  payable,  the  curator  must  deposit  the  register  in  the  office  of  the 
court  to  which  it  appertains. 

The  curator  must  also,  within  the  same  delay,  unless  the  judge 
otherwise  orders,  under  penalty  of  all  costs  and  damages,  prepare 
a  certificate  of  all  his  proceedings,  and  file  it  in  the  office  of  the  Su- 
perior Court,  with  all  papers  and  documents  relating  to  his  manage- 
ment, and  the  complete  record  thus  returned  forms  part  of  the 
records  of  such  court.    New. 
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The    Winding-Up    Act    and 
Amendments  Annotated. 


R.  S.  C,  1906,  CHAPTER  144. 

An  Act  respecting  Insolvent  Banks,  Insurance  Companies,  Loan 
Companies,  Building  Societies,  and  Trading  Corporations. 

SHORT    TITLE. 

1.  Short  Title.— This  Act  may  be  cited  as  "The  Winding  Up 

Act."    R.  S.,  c.  129,  s.  1. 

INTERPRETATION. 

2.  Definitions.— In  this  Act,  unless  the  context  otherwise  re- 
quires:— 

(a.)  "Minister." — "Minister"  means  Minister  of  Finance, 
(b.)  "Company." — "Company"   includes  any  corporation  subject 
to  the  provisions  of  this  Act; 

(c.)  "Insurance  Company." — "Insurance  company"  means  a 
company  carrying  on,  either  as  a  mutual  or  a  stock  company,  the 
business  of  insurance,  whether  life,  fire,  marine,  ocean  or  inland  ma- 
rine, accident,  guarantee  or  otherwise; 

(d.)  Trading  Company." — "Trading  company"  means  any  com- 
pany, except  a  railway  or  telegraph  company,  carrying  on  business, 
similar  to  that  carried  on  by  apothecaries,  auctioneers,  bankers, 
brokers,  brickmakers,  builders,  carpenters,  carriers,  cattle  or  sheep 
salesmen,  coach  proprietors,  dyers,  fullers,  keepers  of  inns,  taverns, 
hotels,  saloons  or  coffee  houses,  lime  burners,  livery  stable  keepers, 
market  gardeners,  millers,  miners,  packers,  printers,  quarrymen, 
share  brokers,  ship  owners,  shipwrights,  stock  brokers,  stock  jobbers, 
victuallers, « warehousemen,  wharfingers,  persons  using  the  trade  of 
merchandise  by  way  of  bargaining,  exchange,  bartering,  commissions, 
consignment  or  otherwise,  in  gross  or  by  retail,  or  by  persons  who, 
either  for  themselves,  or  as  agents  or  factors  for  others,  seek  their 
living  by  buying  and  selling  or  .buying'  and  letting  for  hire  goods  or 
commodities,  or  by  .the  manufacture,  workmanship  or  the  conversion 
of  goods  or  commodities  or  trees; 

(e.)  "Court."— "Court"  means  (i)  in  the  Province  of  Ontario, 
the  High  Court  of  Justice;  (ii)  in  the  Province  of  Queoec,  the  Su- 
perior Court;  (iii)  in  the  Province  of  Nova  Scotia,  the  Supreme 
Court;  (iv)  in  the  Province  of  New  Brunswick,  the  Supreme 
in  the  Province  of  British  Columbia,  the  Supreme  Court;  (vii)  in 
Court;  (v)  in  the  Province  of  Manitoba,  Court  of  King's  Bench;  (vi) 
the  Province  of  Prince  Edward  Island,  the  Supreme  Court;    (viii)  in 
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the  Province  of  Saskatchewan,  a  Superior  Court;  (ix)  in  the  Province 
of  Alberta,  a  Superior  Court;  (x)  in  the  Northwest  Territories,  such 
court  or  magistrate  or  other  judicial  authority  as  .is  designated,  from 
time  to  time,  by  proclamation  of  the  Governor  in  Council,  published 
in  the  Canada  Gazette;  and  (xi)  in  the  Yukon  Territory,  the  Territo- 
rial Court. 

(f.)  "Official  Gazette." — "Official  Gazette'"  means  the  Canada 
Gazette  and  the  Gazette  puQlishea  under  the  author  ty  of  the  Govern- 
ment of  the  Province  where  the  proceedings  for  the  winding  up  of 
the  business  of  the  company  are  carried  on,  or  used  as  the  official 
means  of  communication  between  the  Lieutenant-Governor  and  the 
people,  and  if  no  such  Gazette  is  published,  then  it  means  any  news- 
paper published  ,in  the  Province,  which  is  designated  by  the  court 
for  publishing  the  notices  required  by  this  Act; 

(g.)  "Contributory." — "Contributory"  means  a  person  liable  to 
contribute  to  the  assets  of  a  company  under  this  Act,  and  in  all 
proceedings  for  determining  the  persons  who  are  to  be  deemed  con- 
tributories  and,  in  all  proceedings  prior  to  the  final  determination  of 
such  persons,  it  includes  any  person  alleged  to  be  a  contributory; 

(h.)  "Winding-Up  Order." — "Winding-up  order  means  an 
order  granted  by  the  court  under  this  Act  to  wind  up  .the  business 
of  the  company,  and  includes  any  order  granted  by  the  court  to  bring 
within  the  provisions  of  this  Act  any  company  in  liquidation  or  in 
process  of  being  wound  up. 

(i.)  "Capital  Stock." — "Capital  Stock"  includes  a  capital  stock 
de  jure  or  de  facto. 

(j.)  "Creditor." — "Creditor''  includes  all  persons  having  any 
claim  against  the  company  present  or  future,  certain,  ascertained,  or 
contingent  for  liquidated  or  unliquidated  damages;  and  in  all  pro- 
ceedings for  determining  the  persons  who  are  to  be  deemed  creditors 
it  shall  include  any  person  making  any  such  claim.  R.  S.,  c.  129,  ss. 
2,  33,  56  and  61;  62-63  V.,  c.  43,  s.  5. 

3.  Company  Deemed  Insolvent  "When. — A  company  is  deemed 
insolvent — 

(a)  If  it  is  unable  to  pay  its  debts  as  they  become  due; 

(&)  If  it  calls  a  meeting  of  its  creditors  for  the  purpose  of 
compounding  with  them  ; 

(c.)  If  it  exhibits  a  statement  showing  its  inability  to  meet 
Its  liabilities  ; 

(d.)  If  it  has  otherwise  acknowledged  its  Insolvency; 

(e.)  If  it  assigns,  removes  or  disposes  of,  or  attempts  or  is 
about  to  assign,  remove  or  dispose  of,  any  of  its  property,  with 
Intent  to  defraud,  defeat  or  delay  its  creditors,  or  any  of  them  ; 

(f.)  If,  with  such  intent,  it  has  procured  its  money,  goods, 
chattels,  lands  or  property  to  be  seized,  levied  on  or  taken,  under 
or  by  any  process  of  execution: 

(g.)  If  it  has  made  any  general  conveyance  or  assignment  of 
Its  property  for  the  benefit  of  its  creditors,  or  if.  being  unable  to 
meet  its  liabilities  in  full,  it  makes  any  sale  or  conveyance  of  the 
whole  or  the  main  part  of  its  stock  in  trade  or  assets,  without 
the  consent  of  its  creditors,  or  without  satisfying  their  claims; 

(h.)  If  it  permits  any  execution  issued  against  it,  under  which 
any  of  its  goods,  chattels,  land  or  property  are  seized,  levied  upon 
or  taken  in  execution,  to  remain  unsatisfied  till  within  four  days 
of  the  time  fixed  by  the  sheriff  or  proper  officer  for  the  sale  there- 
of, or  for  fifteen  days  after  such  seizure.    R.  S.,  c.  129,  s.  5. 
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By  sub.  sec.  (c)  a  company  is  deemed  insolvent  "  if  it  ex- 
hibits a  statement  showing  its  inability  to  meet  its  liabilities  : 

Held,  that  the  inability  to  meet  liabilities  means  liabilities  to 
creditors  as  distinguished  from  liabilities  to  shareholders.  On  the 
hearing  of  a  petition  based  on  such  a  statement  ttie  statement  must 
be  accepted  as  correct.     In  re  United  Canneries,  9  B.  C.  R.    528. 

In  order  to  enable  a  company  to  be  wound  up  under  this 
enactment  it  is  not  sufficient  for  the  company  to  appear  on  the 
application  and  to  admit  that  it  is  insolvent  and  that  it  consents 
to  be  wound  up;  the  facts  laid  down  by  the  Winding-up  Act  as 
evidence  of  insolvency  must  be  disclosed  in  the  material  upon  which 
the  petition  is  ibased.    Re  Grundy  Stove  Co.     7  O.  L.  R.,  252. 

4.  Company  Deemed  Unable  to  ±*ey  its  Debts. — A  com- 
pany is  deemed  .to  be  unable  to  pay  its  debts  as  they  become 
due,  whenever  a  creditor,  to  whom  the  company  is  indebt- 
ed in  a  sum  exceeding  two  hundred  dollars  then  due,  has  served 
on  the  company,  in  the  manner  in  which  process  may  legally  be 
served  on  it  in  the  place  where  service  is  made,  a  demand  in  writ- 
ing, requiring  the  company  to  pay  the  sum  so  due,  and  tb.3  com- 
pany has,  for  ninety  days,  in  the  case  of  a  bank,  and  for  sixty 
days  in  all  other  cases,  next  succeeding  the  service  of  the  demand. 
neglected  to  pay  such  sum,  or  to  secure  or  compound  for  the  same 
to  the  satisfaction  of  the  creditor.    R.  S.,  c.  129,  s.  6. 

Service  of  the  specially  indorsed  writ  of  summons  in  an  ac- 
tion against  the  company  to  recover  the  amount  of  a  creditor's 
claim  is  not  a  sufficient  demand  in  writing  within  the  meaning  of 
this  section.  In  re  Abbott-Mitchell  Iron  d  Steel  Company  (1901), 
2  O.  L.  R.    143. 

Sec.  4  specifies  the  only  way  of  proving  a  case  under  clause 
(a)  of  sec.  b.  Therefore  where  the  petitioner  alleged  that  the  com- 
pany was  unable  'to  pay  its  debts  as  they  became  due,  but  gave  no 
evidence  of  the  demand  in  writing  and  neglect  by  the  company  to 
pay  within  GO  -days  thereafter.  Held,  that  the  pet-tion  must  be  dis- 
missed, unless  amended  and  fresh  evidence  given.  In  re  Ewart  Car- 
riage Works  (1904),  8  O.  L.  R.  527. 

5.  Commencement  of  Winding  Up. — The  winding  up  of  the 
business  of  a  company  shall  be  deemed  to  commence  at  the  time 
of  the  service  of  the  notice  of  presentation  of  the  petition  for 
winding  up.    R.  S.,  c.  129.  s.  7. 

APPLICATION. 

6.  Application. — This  Act  applies  to  all  corporations  incorporat- 
ed by  or  under  the  authority  of  an  Act  of  Parliament  of  Canada,  or 
by  or  under  the  authority  of  any  Act  of  the  late  province  of 
Canada,  or  of  the  province  of  Nova  Scotia,  New  Brunswick,  British 
Columoia,  or  Prince  Edward  Island,  and  whose  incorporation 
and  the  attairs  whereof  are  subject  to  the  legislative  authority 
of  the  Parliament  of  Canaaa,  and  also  incorporated  banks,  sav- 
ings banks,  incorporated  insurance  companies,  loan  companies  hav- 
ing borrowing  powers,  building  societies  having  a  capital  stock,  and 
Incorporated  trading  companies,  doing  business  in  Canada,  where- 
soever incorporated;  and — 

(a.)  Which  are  insolvent ;  or — 

(6.)  Which  are  in  liquidation  or  in  process  of  being  wound 
up,  and  on  petition  by  any  of  their  shareholders  or  creditors, 
assignees  or*  liquidators,  ask  to  be  brought  under  the  provisions 
of  this  Act.    R.  S.,  c.  129,  s.  3;  52  V.,  c.  32,  s.  3. 
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The  provisions  of  the  Dominion  Windinig-up  Act  do  not  apply  to 
a  company  incorporated  under  the  Ontario  Companies  Act,  unless 
such  company  is  shown  to  he  insolvent.  Re  Cramp  Steel  Co.  Ltd., 
1908,  16  O.  L.  R.,  230. 

7.  Certain  Corporations  Excepted. — This  Act  does  not  apply 
to  building  societies  which  have  not  a  capital  stock,  or  to  railway  or 
telegraph  companies.     R.  S.,  c.  129,  s.  3;  52  V.,  c.  32,  s.  3. 

It  has  been  decided  that  the  Act  is  intra  vires  the  Dominion 
Parliament,  and  that  it  applies  to  an  insurance  company  incorpor- 
ated by  a  provincial  legislature.  Re  Clarke  v.  The  Union  Fire  In- 
surance Company  (1887),  (2)  14  O.  R.  619;  affirmed  on  appeal 
(Burton  J.  A.,  dissenting),  (1889),  16  Ont.  A.  R.  161;  see  alsofi  Re 
Eldorado  Union  Store  Company,  6  Russ  &  Geld.  514.  But  the  Act 
does  not  apply  to  a  foreign  company,  i.  e.,  one  domiciled  in  another 
country.    Merchants  Bank  of  Halifax  v.  Gillespie,  10  S.  C.  R..  512. 

A  winding-up  order  was  made  in  the  case  of  a  company  In- 
corporated in  England,  but  carrying  on  business  in  Nova  Scotia, 
and  having  its  principal  place  of  business  in  that  province.  On 
appeal  it  was  held  by  the  Supreme  Court  of  Canada  (reversing 
the  Supreme  Court  of  N.  S.)  that  the  Act  (45  Vic-,  c.  23)  was 
Dot  applicable  to  such  a  company.  It  was  considered  that  the 
statute  should  be  construed  as  not  affecting  a  foreign  company,  as 
otherwise  it  would  be  ultra  vires,  and  to  that  extent  void.  Mer- 
chants Bank  of  Halifax  v.  Gillespie,  Moffatt  &  Co.  (1884),  10  S.  C.  R. 
312. 

In  a  similar  case  in  Ontario  (argued  after  the  decision  was 
rendered  in  the  above  case,  but  Before  the  same  was  reported), 
Proudfoot,  J.,  declined  to  follow  the  judgment  of  the  Supreme 
Court,  and  to  set  aside  a  winding-up  order  granted  by  Ferguson, 
J.,  respecting  a  foreign  company.  His  reasons  for  refusing  to 
do  bo  were  partly  that  the  conclusions  as  to  the  ultra  vires  of  any 
such  enactment  were  only  obiter  dicta  of  two  of  the  judges  of 
the  Supreme  Court  (Strong  &  Henry,  J.  J.),  but  mainly  because  he 
was  of  the  opinion  that  he  had  no  power  to  set  aside  the  order, 
and  that  that  could  only  be  done  by  a  divisional  court.  In  re  Lake 
Superior  Native  Copper  Co.,  Ltd.,  re  Plummer  (1885),  9  O.  R.  277,  at 
pp.  280-1. 

In  England  the  provisions  of  the  Companies'  Act,  1881,  relating 
to  winding  up.  have  been  held  applicable  to  a  company  formed  In 
India,  incorporated  under  Indian  law,  and  having  its  principal  place 
of  business  there,  but  also  having  a  branch  office  in  England.  In  re 
Commercial  Bank  of  India,  L.R.,  6  Eq.  517.  But  otherwise  as  regards 
a  foreign  company  carrying  on  business  in  England  through 
agents,  but  having  no  branch  office  of  its  own  in  that  country.  In 
re  Lloyd  Generate  Italiano  (1885),  L.  R.,  29,  C.  D.  219.  In  Wyld  v. 
Hamilton  Mutual  Insurance  Company  (1883),  6  O.  R.  118,  it  was  held 
that  by  virtue  of  this  section  (then  sec.  3,  of  45  Vic,  c.  23),  the 
Act  was  retroactive  in  so  far  as  that  it  applied  to  companies  which 
had  become  insolvent  before  the  date  of  the  Act. 

PART  I. 

GENERAL. 

Limitation  of  Part. 

8.  Subject  to  Part  II. — In  the  case  of  a  bank  other  than  a  sav- 
ings hank,  tne  provisions  of  this  part  are  subject  to  the  provisions  of 
Part  II  of  this  Act.    R.  S.,  c.  129,  ss.  4  and  97. 
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9.  Subject  to  Part  III.— In  the  case  of  life  insurance  companies, 
and  of  insurance  companies  doing  life  insurance  and  other  insur- 
ance in  so  far  as  relates  to  the  life  insurance  business  of  such  com- 
panies the  provisions  of  this  Part  are  subject  to  the  provisions  of 
Part  III  of  this  Act.     R.  S.,  c.  129,  88.  4  and  105. 

10.  Subject  to  Part  IV.— In  the  case  of  insurance  companies 
other  than  life  insurance  companies  and  of  insurance  companies  doing 
life  insurance  and  other  insurance,  in  so  far  as  relates  to  such  other 
insurance,  'the  provisions  of  this  part  are  subject  to  the  provisions 
of  Part  IV.  of  'this  Act.    R.  S.,  c.  129,  ss.  4  and  115. 

Winding  Up  Order. 

11.  In  what  Oases  Winding-Up  Order  may  be  Made.— The 
Court  may  make  a  winding-up  order:— 

(a.)  Where  the  period,  if  any,  fixed  for  the  duration  of  the 
company  by  the  Act,  charter  or  instrument  of  incorporation  has 
expired;  or  where  the  event,  if  any,  has  occurred,  upon  the  occur- 
rence of  which  It  is  provided  by  the  Act  or  charter  or  instrument 
of  incorporation  that  the  company  is  to  be  dissolved; 

(6.)  Where  the  company  at  a  special  meeting  of  shareholders 
called  for  the  purpose  has  passed  a  resolution  requiring  the  com- 
pany to  be  wound  up; 

(c.)  When  the  company  is  insolvent; 

(d.)  When  the  capital  stock  of  the  company  is  impaired  to  the 
extent  of  twenty-five  per  cent,  thereof,  and  when  it  is  shown  to 
the  satisfaction  of  the  court  that  the  lost  capital  will  not  likely  be 
restored  within  one  year;  or 

(e.)  When  the  court  is  of  opinion  that  for  any  other  reason  it  is 
just  and  equitable  that  the  company  should  be  wound  up.  52  V.,  c.  32, 
s.  4, 

Application  for  Order. 

12.  By  Whom  Made. — The  application  for  such  winding-up 
order  may,  in  the  cases  mentioned  in  paragraphs  (a.)  and  (&.)  of  the 
last  preceding  section,  be  made  by  the  company  or  by  a  shareholder, 
and  in  the  case  mentioned  in  paragraph  (c.)  of  the  last  preceding 
section  by  the  company  or  by  creditor  for  the  sum  of  at  least  two 
hundred  dollars,  or,  except  in  the  case  of  banks  and  insurance  corpo- 
rations, by  a  shareholder  holding  shares  in  the  capital  stock  of  the 
company  to  the  amount  of  at  least  five  hundred  dollars  and  in  the 
other  cases  mentioned  in  the  said  section,  by  a  shareholder  holding 
shares  in  the  capital  stock  of  the  company  to  the  amount  of  at  least 
five  hundred  dollars.  R.  S.,  c.  129,  s.  6;  52  V.,  c.  32,  s.  5;  62-63  V.,  c. 
43,  s.  4. 

13.  How  and  Where  Made. — Such  application  may  be  made 
by  petition  to  the  court  in  the  Province  where  the  head  office  of  the 
company  is  situated,  or  if  there  is  no  head  office  in  Canada,  then  in 
the  Province  where  its  chief  place  or  one  of  its  chief  places  of  busi- 
ness is  situated. 

2.  Notice  of  Application. — Except  in  cases  where  such  appli- 
cation is  made  by  the  company,  four  days'  notice  of  the  application 
shall  be  given  to  the  company  before  the  making  of  the  same.  R.  S., 
c  129,  s.  8;  52  V.,  c.  32,  s.  6. 

It  is  to  be  observed  that  this  Act  provides  for  compulsory  wind- 
ing up  only;  and  the  application  can  only  be  made  by  one  who  is  a 
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creditor  for  at  least  two  hundred  dollars.  In  this  respect  it  differs 
from  the  English  statute,  which  embodies  elaborate  provisions  for 
voluntary  winding  up.  In  Canada  a  voluntary  winding  up  may 
sometimes  be  effected  under  various  provincial  enactments,  e.  g., 
the  Ontario  Winding-up  Act  provides  that  the  application  may  be 
made  by  a  shareholder;  or  again,  a  company  in  insolvent  circum- 
stances may  make  a  voluntary  assignment  for  the  benefit  of  its 
creditors.  The  Court  will  generally  adopt  the  wishes  of  the 
majority  of  the  creditors  if  they  are  not  unanimous  as  to  which 
mode  should  be  followed.  The  Wakefield  Rattan  Company  v.  The 
Hamilton  Whip  Company,  Limited  (1893),  24  O.  R.  107. 

The  Dominion  Winding-up  Act  cannot  be  put  into  operation  by 
shareholders,  but  is  intended  to  be  put  into  operation  at  the  instance 
of  creditors  only.  In  this  respect  it  is  like  the  Insolvent  Act  of  1875. 
Re  Union  Ranch  Company  of  Canada,  Limited  (1888),  15  O.  R.  307, 
■  See  also,  Re  Steel  Company  of  Canada,  Limited,  5  Russ  &  Geld  (N. 
S.)  55. 

As  regards  the  necessary  notice  of  application  to  the  com- 
pany referred  to  in  this  section,  see  In  re  Arnold  Chemical  Com- 
pany (1901),  2  0.  L.  R.  671;  In  re  Abbott-Mitchell  Iron  &  Steel  Com- 
pany (1901).  2  O.  L.  R.  143. 

Service  of  a  petition  for  a  winding-up  order  on  an  assignee 
for  the  benefit  of  creditors  of  a  company  is  not  service  as  required 
by  tihls  section,  such  assignee  not  being  an  agent  of  the  company 
for  the  purposes  of  such  service  within  Ontario  Cons.  Rule  159, 
at  any  rate  when  the  president  and  directors  are  readily  access- 
ible and  have  given  no  express  authority  to  the  assignee  to  ac- 
cept such  service.    In  re  Rodney  Casket  Co.,  1906,  12,  O.  L.  R..  409. 

14.  jfower  of  Court  on  Application. — The  court  may  on  ap- 
plication for  a  winding-up  order,  make  the  order  applied  for,  dismiss 
the  petition  with  or  without  costs,  adjourn  the  hearing  conditionally 
or  unconditionally,  or  make  any  interim  or  other  order  that  it  deems 
just.    R.  S.,  c.  129,  s.  9. 

The  court  has  a  wide  discretionary  power  under  this  section 
When  it  appeared,  on  the  application  for  a  winding-up  order,  that 
the  company  had  previously  made  a  voluntary  assignment  for  the 
benefit  of  its  creditors,  and  that  the  great  majority  both  in  num- 
ber and  value  of  the  creditors  wished  the  liquidation  to  be 
proceeded  with  .  thereunder,  the  application  was  refused.  The 
Wakefield  Rattan  Company  v.  The  Hamilton  Whip  Company  {Limited), 
(1893),  24  O.  R.  107.  But  in  a  later  case  it  was  held  that  where 
the  insolvency  was  acknowledged,  the  Court  has  no  discretion 
under  this  section  to  refuse  to  grant  a  winding-up  order,  upon  the 
petition  of  a  creditor  substantially  interested,  even  though  the 
company  has  already  made  a  voluntary  assignment  which  is  satis- 
factory to  the  majority  of  its  creditors.  In  re  W.  Lamb  Mnfg. 
Company  (1900),  32  O.  R.  243.  But  in  a  still  later  case  (Re  Maple 
Leaf  Dairy  Co.  (1901),  2  O.  L.  R.  590),  it  was  held  that  the  court 
.  had  a  discretion  to  grant  or  withhold  a  winding-up  order  under 
this  section,  Boyd,  C,  dissenting  from  the  decision  given  by  Mer- 
edith, C.J.,  in  the  above  cited  case  of  Re  William  Lamb  Manufactur- 
ing  Company,  32  O.R.  243.  In  the  course  of  his  judgment  Boyd,  O., 
cited  the  following  quotation  from  the  judgment  of  Cozen-Hardy,  J., 
m  the  case  of  In  re  Haycraft  Gold  Reduction  Company  (1900),  7 
Mans.  243.  at  p.  249.  "The  existence  of  a  voluntary  winding  up 
is  a  strong  reason  why  the  Court  should  decline  to  interfere,  but 
circumstances  may  justify  interference.  The  most  common  in- 
stance no  doubt  is  where  the  Court  holds  that  the  resolution  to 
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winding  up  voluntarily  has  been  passed  fraudulently,  but  that  Is 
not  exhaustive."  See  also,  in  re  West  Hartlepool  Ironworks  Com- 
pany (1875),  L.  R.,  10  Ch.  618.  Per  Kay,  J.,  In  re  New  York 
Exchange  (1888),  39  Ch.  D.  415.  pp.  417  and  419.  In  re 
Greenwood  &  Company   (1900),  7    Mans.  456. 

When  an  assignment  for  the  benefit  of  creditors  has  been  made 
by  a  company  a  creditor  of  the  company  is  not  entitled  as  of  en u 
to  a  winding-up  order.  A  discretion  to  grant  or  refuse  the  order 
exists  notwithstanding  the  assignment.  Order  refused  under  the 
circumstances  of  this  case.  In  re  The  Strathj  Wire  Fence  Co.,  1904, 
8  O.  L.  R.,  186. 

When  a  creditor  presents  a  petition  for  winding  up  in  ignorance 
of  a  prior  petition,  he  is  entitled  to  costs  only  up  to  the  time  when 
he  has  notice  of  the  latter.  But  if  he  has  good  reason  to  believe 
that  the  other  petition  is  not  bona  fide,  he  is  justified  in  proceeding, 
and  may  then  be  allowed  all  his  costs.  In  re  General  Financial 
Bank,  L.  R..  20  C.  D.  276.  A  petitioner  who  withdraws  his  peti- 
tion for  a  winding-up  order  will  generally  be  compelled  to  pay  the 
costs  of  the  parties  appearing.  But  the  matter  is  wholly  within 
the  discretion  of  the  court  In  re  Nacupai  Gold  Mining  Company, 
28  C.  D.  65.    In  re  District  Bank  of  London,  35  C.  D.  576. 

WhJere  there  were  two  petitioners  for  a  winding-up  order 
against  one  company,  although  orders  were  made  under  both  peti- 
tions, the  conduct  of  the  proceedings  was  given  to  the  later  peti- 
tioner, a  creditor  for  money  paid,  in  preference  to  the  earlier  one, 
who  was  shown  to  be  an  employee  of  and  in  close  touch  with  the 
company.     Re  Estates  Limited.    1904,  8  O.  L.  R.,  564. 

15.  Proceedings  May  be  Adjourned. — If  the  company  opposes 
the  application,  on  the  ground  that  it  has  not  become  insolvent  or 
that  its  suspension  or  default  was  only  temporary,  and  was  not 
caused  by  any  deficiency  in  its  assets  or  mat  the  capital  stock  is  not 
impaired  to  the  extent  aforesaid,  or  that  such  impairment  does  not 
endanger  the  capacity  of  the  company  to  pay  its  debts  in  full,  or 
that  there  is  a  probability  that  the  lost  capital  will  be  restored  with- 
in a  year  or  within  a  reasonable  time  thereafter,  and  shows  reason- 
able cause  for  believing  that  such  opposition  is  well  founded,  the 
court,  in  its  discretion,  may,  from  time  to  time  adjourn  proceedings 
upon  such  application  for  a  time  not  exceeding  six  months  from  the 
date  of  the  application,  and  may  order  an  accountant,  or  other  person, 
to  inquire  into  the  affairs  of  the  company,  and  to  report  thereon 
within  a  period  not  exceeding  thirty  days  from  the  date  of  such 
order.    R.  S.,  c.  129,  s.  10;  52  V.,  c.  32,  s.  8. 

16.  Duty  of  Company  and  its  Officers  if  Inquiry  is  Order- 
ed.— Upon  the  service  of  the  company  of  an  order  made  under  the 
last  preceding  section,  for  an  inquiry  into  the  affairs  of  the  company, 
the  president,  directors,  officers  and  employees  of  the  company,  and 
every  other  person,  •shall  respectively  exhibit  to  the  accountant  or 
other  person  named  for  the  purpose  of  making  such  inquiry,  the 
books  of  account  of  the  company,  and  all  inventories,  papers  and 
vouchers  referring  to  the  business  of  the  company  or  of  any  person 
therewith,  which  are  in  his  or  their  possession,  custody  or  control, 
respectively;  and  they  shall  also  respectively  give  all  such  informa- 
tion as  is  required  by  such  accountant  or  other  person  as  aforesaid, 
in  order  to  form  a  just  estimate  of  the  affairs  of  the  company.  R.  S., 
c.  129,  s.  11. 

17.  Power  of  the  Court  Upon  Report  of  Inquiry.— Upon 
receiving  the  report  of  the  accountant  or  person  ordered  to  inquire 
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Into  the  affairs  of  the  company,  and  after  hearing  such  sharehold- 
ers or  creditors  of  the  company  as  aesire  to  be  heard  thereon, 
the  court  may  either  refuse  the  application  or  make  the  winding-up 
up  order.    R.  S.,  c.  129,  s.  12. 

Staying  Proceedings. 

18.  Actions  Against  Company  may  be  Stayed. — The  court 
may,  upon  the  application  of  the  company,  or  of  any  creditor  or 
contributory,  at  any  time  after  the  presentation  of  a  petition  for 
a  winding-up  order,  and  before  making  the  order,  restrain  further 
proceedings  in  any  action,  suit  or  proceeding  against  the  company, 
upon  such  terms  as  the  court  thinks  fit.     R.  S.,  c.  129,  s.  13. 

A  company  incorporated  by  Imperial  charter  went  Into 
liquidation  in  England,  and  afterwards  a  winding-up  order  was 
obtained  in  Ontario.  P.,  a  creditor  of  the  company,  domiciled  in 
Ontario,  having  brought  an  action  against  the  company,  in  the 
State  of  Michigan,  with  the  object  of  attaching  a  steamer  belonging 
to  the  company,  which  was  wintering  there,  an  ex  parte  injunction 
was  obtained  in  Ontario,  restraining  him  from  proceeding  with  the 
action.  On  motion  to  make  the  injunction  perpetual,  it  appeared 
that  both  the  secretary  and  the  managing  director  of  the  com- 
pany had  repeatedly  assured  P.  that  the  company  was  perfectly 
solvent,  and  that  but  for  these  representations  he  would  have 
brought  action  before  the  date  of  the  winding-up  order.  It  was 
held  that,  having  postponed  his  action  at  the  request  of  the  com- 
pany, he  was  entitled  to  whatever  preference  he  could  obtain  by 
his  action,  and  the  motion  to  continue  the  injunction  was  refused. 
In  re  Lake  Superior  Native  Copper  Company,  Limited.  Re  Plummer, 
(1885),  9  O.  R.  277.  But  see  in  re  Oriental  Inland  Steam  Co.,  ew 
parte  Scinde  Railway  Co.  (1874),  L.  R.  9  Ch.  557.  And  Moore  v. 
Anglo-Italian  Bank    (1879),  L.  R.,  10  C.  D.,  681. 

See  also  (as  to  effect  of  a  creditor  postponing  action  at  reqifest 
of  company),  Ex  parte  Railway  Steel  and  Plant  Co.,  in  re  Taylor, 
(1878) ,  8  C.  D.  183.  An  action  taken  by  a  creditor  to  recover  against 
the  assets  of  an  insolvent  company  in  a  foreign  country  may  be 
restrained.  In  re  South  Eastern  of  Portugal  Railway  Company,  17 
W.  R.  982.  And  see,  Robillard  v.  Blanchet  (1901),  R.  J. 
S.  C.  383. 

There  is  jurisdiction  under  this  section  to  restrain  proceedings 
against  a  company,  even  in  actions  outside  the  ordinary  territorial 
jurisdiction  of  the  court;  and  the  enforcing  of  an  execution  is  a 
proceeding  within  this  section  : — Held,  therefore,  that  there  was 
Jurisdiction  in  the  High  Court  of  Justice  of  Ontario  to  make  an 
order  staying  proceedings  under  an  execution  in  the  hands  of  the 
sheriff  of  a  county  in  the  Province  of  New  Brunswick,  as  had  been 
done  in  this  case.  But  the  sheriff,  having,  notwithstanding,  pro- 
ceeded with  the  sale  under  the  execution  against  the  lands  of  the 
company,  and  executed  a  deed  of  the  same  to  the  purchaser: — 
Held,  that  there  was  no  jurisdiction  in  the  court  under  the  Wind- 
ing-up Act  to  make  an  order  summarily  declaring  the  sale  void. 

Re  Tobique  Gypsum  Company,  Costigan  v.  Langley,  6  O.  L. 
R.  515. 

19.  Court  may  Stay  Winding  "Up  Proceedings. —  The    court 
may,  upon  the  application  of  any  creditor  or  contributory,  at  any 
time  after  the  winding-up  order  is  made,  and  upon  proof,  to  the 
satisfaction  of  the  court,  that   all    proceedings    in    relation  to   the 
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winding  up  ought  to  be- stayed,  make  an  order  staying  the   same, 
either  altogether  or  for  a  limited  time  on  such  terms  ami  subject 

to  such  conditions  as  the  court  thinks  fit.    R.  S.,  c.  129,  s.  18. 

Effect  of  Winding-up  Order. 

20.  Company  to  Cease  Business.— The  company,  from  the 
time  of  the  making  of  the  winding-up  order  shall  cease  to  carry 
on  its  business,  except  in  so  far  as  is,  in  the  opinion  of  the  liquid- 
ator, required  for  the  beneficial  winding  up  thereof;  but  the  corpor- 
ate state  and  all  the  corporate  powers  of  the  company,  notwith- 
standing it  is  otherwise  provided  by  the  Act,  charter  or  instrument 
of  incorporation,  shall  continue  until  the  affairs  of  the  company 
are  wound  up.     R.  S.,  c.  129,  s.  15. 

The  effect  of  a  winding-up  order  is  not  in  any  way  to  cut  down 
the  rights  of  a  lessee  of  the  property  of  the  company  with  option 
to  purchase.  Company  held  liable  in  damages  by  reason  of  the 
liquidator's  selLng  the  property  without  giving  the  lessee  an  op- 
portunity to  exercise  his  option.  McCarter  v.  York  County  Loan  Co., 
1907,  14  O.  L.  R.,  420. 

21.  Transfer  of  Shares  Void — All  transfers  of  shares,  except 
transfers  made  to  or  with  the  sanction  of  the  liquidator,  under  the 
authority  of  the  court,  and  every  alteration  in  the  status  of  the 
members  of  the  company,  after  the  commencement  of  such  winding 
up,  shall  be  void.    R.  S.,  c.  129,  s.  15. 

22.  After  Winding  Up  Order,  Actions  Against  Company 
Stayed. — After  the  winding-up  order  is  made,  no  suit,  acton  or 
other  proceeding  shall  be  proceeded  with  or  commenced  against 
che  company,  except  with  the  leave  of  the  court  and  subject  to 
such  terms  as  the  court  imposes.    R.  S.,  c.  129,  s.  lb. 

Sec.  4  of  30  and  31  Vic.,  c.  209,  enacted  that  from  the  time  It 
came  into  force  "no  actions,  suits,  executions,  attachments  or  other 
proceedings  against  the  L.  C.  and  D.  Ry.  Company  should  be  con: 
tinued  or  commenced  during  a  certain  time,  except  by  leave  of  the 
Court  of  Chancery.  Held,  that  the  taxation  of  costs  in  a  suit,  which 
had  terminated  before  the  passing  of  the  Act,  was  a  "proceeding," 
and  could  not  be  commenced  without  the  leave  specified  by  the 
Act,  Reg.  v.  London,  Chatham  d  Dover  Ry.  Co.  (1868),  D.  R.,  3  Q.  B. 
170 

In  an  English  case  it  was  held  under  a  section  in  the  Eng- 
lish Winding-Up  Act,  of  1862  (sec.  87),  similar  to  sec.  16,  that 
where  a  creditor  had  delayed  his  action  at  the  request  of  the 
secretary  of  the  company,  he  was  entitled  in  priority  to  other 
creditors  to  the  benefit  of  a  judgment  obtained  after  the  making 
of  the  winding-up  order.  Per  Hall  V.  C,  in  Ex  parte  Railway  Steel 
&  Plant  Co.  In  re  Taylor  (1878),  8  C  D.  183.  See  also  cases  cited 
under  sec.  13,  supra. 

Previous  to  an  order  for  the  winding-up  of  the  company  being 
granted,  an  action  had  been  brought  by  the  company  against  a 
shareholder  for  unpaid  calls,  and  the  shareholder  had  delivered  a 
defence  and  counterclaim  praying  that  his  application  for  shares 
should  be  cancelled  on  the  ground  of  misrepresentation  and  of  false 
and  fraudulent  statements  in  the  prospectus  : — Held,  that  the 
shareholder  could  have  in  the  winding-up  proceedings  all  the  relief 
that  he  claimed  by  his  defence  and  counterclaim  ;  and  his  applica- 
tion for  leave  to  proceed  in  the  action  notwithstanding  the  wind- 
ing-up order  was  therefore  refused,  hut  leave  to  apply  again  was 
reserved.  Dictum  of  Strong,  C.  J.,     in  Re  Hess  Manufacturing  Co., 

33 
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23  Can  S.  0.  R.  644,  at  pp.  665-6,  explained.  Leave  to  appeal  from 
the  order  of  a  judge  in  court  affirming  the  dismissal  by  the  referee 
of  the  application  for  leave  to  proceed  was  refused. 

In  re  Pakenham  Pork  Packing  Co.,  40  C.  L.  J.  35. 
23.  Executions,  Etc.,  Against  Company  Void.— Every  attach- 
ment, sequestration,  distress  or  execution  put  in  force  against  the 
estate  or  effects  of  the  company  after  the  making  of  the  winding- 
up  order  shall  be  void.    R.  S.,  c.  129,  s.  17. 

But  notwithstanding  this  section,  the  court  has  power  under 
sec.  16,  to  give  leave  to  a  creditor,  to  proceed  with  an  execution. 
In  re  London  Cotton  Co.  (1866),  L.  R.  2  Eq.,  53.  But  the  granting  or 
refusing  of  such  leave  is  wholly  within  the  discretion  of  the 
court.  In  re  Dimson's  Estate  Fire  Clay  Co.  (1874),  L.  R.  19  Eq. 
202.  And  In  re  University  Disinfector  Co.  (1875),  L.  R.  20,  Eq.  162. 
And  when  a  judge  before  whom  the  winding-up  proceedings  are 
being  conducted  has,  in  the  exercise  of  that  discretion,  given  a  cre- 
ditor leave  to  proceed  against  the  company,  an  Appellate  Court 
will  not  disturb  his  decision.  Thames  Plate  Glass  Co.  v.  Land  d  Sea 
Telegraph  Construction  Co.  (1871),  L.  R.  6    Ch.  643. 

A  person  executing  a  judgment  against  the  goods  of  a  company 
in  liquidation  may  be  condemned  for  costs  incurred  by  the  liquida- 
tor on  an  opposition  to  such  execution. 

The  Great  Northwestern  Telegraph  Co.  v.  La  Compagnie  du 
Journal,  Le  Monde,  5  Que.  P.  R.  379. 

Appointment  of  Liquidatobs. 

24.  Eiqnidator  to  be  Appointed.— The  court,  in  making  the 
winding-up  order,  may  appoint  a  liquidator  or  more  than  one  liqui- 
dator of  the  estate  and  effects  of  the  company.    R.  S.,  c.  129,  ft.  20. 

45  Vic,  c.  23,  see.  24,  as  amended  by  47  Vic,  c  38,  sec.  4;  reads: 
— "Tbe  court  in  making  the  winding-up  order  mmst  appoint  a  liqui- 
dator   but  no  such  liquidator  shall  be  appoint- 
ed unless  previous  notice  be  given  to  tbe  creditors,  contributories, 
Sihatre holders  and  members  in  the  manner  and  form  prescribed  by 
the  court."  It  wais  held  that  under  this  section  it  was  essential 
to  validity  of  a  winding-up  order  that  it  should  contain  the  appoint- 
ment of  a  liquidator,  and  that  that  duty  could  not  be  -delegated 
by  the  'court  to  a  master  or  other  officer  of  the  court.  See  judg- 
ments of  Burton  and  Osier,  J.  J.  A.,  "In  re  Union  Fire  Insurance 
Co."  (1886),  13  A.  R.  268.  These  dissenting  judgments  were  affirmed 
on  appeal,  and  Court  of  Appeal  reversed,  sub  nomine  Shoolbred  v. 
Union  Fire  Insurance  Co.     (1886),  14  S.  t;.  R..  624. 

See  the  remarks  of  Gwynne,  J.,  in  that  case  as  to  delegation  of 
power  of  appointment  of  liquidator,  "lb.,  p.  628  et  seq.,  Re  Great 
Southern  Mysore  Gold  Mining  Co."  (1883),  48  L.  T.;  N.  S.  11  and  In  re 
Agriculture  Cattle  Insurance  Co.  (1861),  3  DeG.  P.  &  J.  194. 

In  the  Supreme  Court  the  judgments  in  the  Union  Fire  Insurance 
Co.'s  case  were  mainly  on  the  ground  that  the  appointment  under 
the  order  appealed  from  was  made  without  the  notice  required  by 
the  statute.  It  will  be  noticed  that  the  section  now  reads  "The 
court  in  making  a  winding-up  order  may  appoint  a  liquidator," 
etc.     The  change  was  made  in  the  revision  of  1886. 

An  Appellate  Court  will  not  interfere  with  the  appointment  of 
a  liquidator  made  by  a  judge,  that  being  a  matter  wherein  he  ex- 
ercise his  discretion.  In  re  International  Contract  Co.  (1866),  L. 
R.,  1  Ch.  523.  In  re  London,  Bombay  and  Mediterranean  Bank  (1866), 
L.  R.  1  Ch.  525.     Formerly  in  England  the  liquidator  might  be  ap- 
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pointed  when  the  petition  for  the  winding-up  order  was  presented. 
(lb.)  But  the  practice  now  prevailing  there  is  to  direct  a  reference 
to  chambers  for  that  purpose.  In  re  General  Financial  Bank  (1882), 
L.  R.  20  C.  u.  27-6. 

25.  Acting  Liquidator.— If  more  than  one  liquidator  is  ap- 
pointed, the  court  may  declare  whether  any  act  to  he  done  by  a  liq- 
uidator is  to  be  done  by  all  or  any  one  or  more  of  the  liquidators. 
R.  S.,  c.  129,  s.  23. 

"Speaking  generally  it  is  not  proper  for  one  liquidator  to  dele- 
gate duties  or  powers  to  another.  They  should  act  in  conjunction, 
and  give  their  constituents  the  benefit  of  their  joint  judgment  and 
discretion  in  all  matters  pertaining  to  their  office.  If  any  exigency 
arises  or' if  it  is  not  found  practicable  to  act  in  conjunction,  the 
court  may  exercise  its  jurisdiction  under  this  section."  Per  Boyd, 
C,  in  Re  The  Central  Bank  of  Canada  (1887),  15  0.  R.  312. 

26.  Additional  >  Liquidators.— The  court  may,  if  it  thinks  fit, 
after  the  appointment  of  one  or  more  liquidators,  appoint  an  addi- 
tional liquidator  or  liquidators.    R.  S...  c.  129,  s.  2z,. 

27.  Notice  Previous  to  Appointment. — No  liquidator  aforesaid 
shall  be  appointed  unless  a  previous  notice  is  given  to  the  creditors, 
contributories,  shareholders  or  members,  and  the  court  shall  by  order 
direct  the  manner  and  form  in  which  such  notice  shall  be  given  and 
the  length  of  such  notice.    R.  S.,  c.  129.  s.  20. 

28.  Security.— The  court  shall  also  determine  what  security 
shall  be  given  by  a  liquidator  on  his  appointment.  R.  S.,  c.  129,  s. 
24. 

29.  Provisional  Liquidator.— The  court  may,  on  the  presenta- 
tion of  tne  petition  for  a  winding-up  order  or  at  any  time  thereafter 
and  before  the  first  appointment  of  a  liquidator,  appoint  provisionally 
a  liquidator  of  the  estate  and  effects  of  the  company,  and  may  limit 
and  restrict  his  powers  by  the  order  appointing  him.  R.  S.,  c.  129, 
s.  26;  52  V.,  c.  32,  s.  12. 

30.  Incorporated  Company  may  be  Appointed. — An  incor- 
porated company  may  be  appointed  liquidator  to  the  goods  and 
effects  of  a  company  under  this  Act,  and  if  an  incorporated 
company  is  so  appointed,  it  may  act  through  one  or  more  of  Its 
principal  officers  designated  by  the  court.    R.  S.,  c.  129,  s.  21. 

2.  Where  under  the  laws  of  any  province  a  trust  company  is 
accepted  by  the  courts  of  such  province,  and  is  permitted  to  act, 
as  administrator,  assignee  or  curator  without  giving  security, 
such  trust  company  may  be  appointed  liquidator  of  a  company  un- 
der this  Act,  without  giving  security.  (Added  by  6-7  Bdw.  VII.,  c. 
51,  s.  2.) 

31.  Powers  of  Directors  to  Cease.— "Upon  the  appointment 
of  the  liquidator,  all  the  powers  of  the  directors  shall  cease,  except 
in  so  far  as  the  court  or  the  liquidator  sanctions  the  continuance 
of  such  powers.    R.  S.,  c.  129,  s.  34. 

32.  Resignation  and  Removal.— A  liquidator  may  resign  or 
may  be  removed  by  the  court  on  due  cause  shown,  and  every  vacancy 
in  the  office  of  liquidator  shall  be  filled  by  the  court.  R.  S.,  c  129, 
6.  27. 

The  removal  of  a  liquidator  is  not  merely  a  matter  of  judicial 
discretion,  and  some  unfitness  must  be  shewn  before  the  order  will 
be  made.  In  re  Sir  John  Moore  Gold  Mining  Co.  (1879),  L.  R.,  12 
C.  D.  325.  But  on  the  other  hand,  the  "due  cause"  does  not  refer 
to  personal  unfitness  alone,  and  the  court  may  remove  a  liquidator 
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whenever  it  is  of  opinion  that  such  removal  is  to  the  advantage 
of  those  interested  in  the  realization  of  the  assets.  In  re  Adam 
Eyton,  Ltd.,  Ex  parte  Charlesworth,  L.  R.  (1887),  36  O.  D.  899,  A 
liquidator  may  appeal  from  an  order  removing  him.       (lb.). 

The  appointment  of  a  liquidator  to  a  company  should  be  sat 
aside  if  a  person  interested  shews  that  such  an  appointment  lias 
been  made  without  notice  to  the  creditors,  contributorie*  and 
shareholders  of  the  company. 

Stimson  v.  Northwest  Cattle  Co.  and  Allan,  5  Que.  P.  R.  181. 

Powers  and  Duties  of  Liquidators. 

33.  Duties  after  Appointment. — The  liquidator,  upon  his 
appointment,  shall  take  into  his  custody  or  under  his  control,  all 
the  property,  effects  and  choses  in  action  to  whicn  the  company  is 
or  appears  to  be  entitled,  and  he  shall  perform  such  duties  in  refer- 
ence to  winding  up  the  business  of  the  company  as  are  imposed  by 
the  court  or  by  this  Act.  R.  S..  c.  129,  s.  30. 

34.   Powers.— The  liquidator    may,  with    the    approval    of    the 
court,  and    upon  such  previous  notice  to    the  creditors,  contnbu- 
tories,  shareholders  or  members,  as  the  court  orders— 

(a.)  Suits.— Bring  or  defend  any  action,  suit  or  prosecution  or 
other  legal  proceeding,  civil  or  criminal,  in  his  own  name  as  liqui- 
dator or  in  the  name  or  on  behalf  of  the  company,  as  the  case  may 
be; 

(&.)  Business  of  Company.— Carry  on  the  business  of  the  com- 
pany so  far  as  is  necessary  to  the  'beneficial  winding  up  of  the 
same; 

(c.)  Sale  of  Property.— Sell  the  real  and  personal  and  herit- 
able and  movable  property,  effects  and  choses  in  action  of  the 
company,  by  public  auction  or  private  contract,  and  transfer  the 
whole  thereof  to  any  person  or  company,  or  sell  the  same  in  par- 
cels; 

(d.)  General  Acts.— Do  all  acts,  and  execute,  in  the  name  and 
on  behalf  of  the  company,  all  deeds,  receipts  and  other  documents, 
and  for  that  purpose  use,  when  necessary,  the  seal  of  the  company; 

(e.)  Proving  in  Bankruptcy. — Prove  rank,  claim  and  draw  divi- 
dends in  the  matter  of  the  bankruptcy,  insolvency  or  sequestration  of 
any  contributory,  for  any  sum  due  the  company  from  such  contri- 
butory, and  take  and  receive  dividends  in  respect  of  such  sum  in  the 
matter  of  the  bankruptcy,  insolvency  or  sequestration  as  a  separate 
dent  due  from  such  contributory  and  ratably  with  the  other  separate 
creditors: 

(f.)  Drawing  and  Indorsing  Bills  and  Notes. — Draw,  accept, 
make  and  indorse  any  hill  of  exchange  or  promissory  note  in  the 
name  and  on  behalf  of  the  company; 

(g.)  Raising  Funds. — Raise  upon  the  security  of  the  assets  of 
the  company,  from  time  to  time,  any  requisite  sum  or  sums  of  money; 
and 

(h.)  General  Powers. — Do  and  execute  all  such  other  things 
p,s  are  necessary  for  winding  up  the  affairs  of  the  company  and 
distributing  its  assets. 

2.  Company  Liable  on  such  Notes  and  Bills. — The  drawing 
accepting,  making  or  indorsing  of  every  such  bill  of  exchange  or 
promissory  note  as  aforesaid,  on  behalf  of  the  company,  shall  have 
the  same  euect,  with  resp^t  to  the  liability  of  such  company,  as  if 
such  bill  or  note  had  been  drawn,  accepted,  made  or  indorsed  by  or 
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on  behalf  of  .such  company  in  the  course  of  the  carrying  on  of  its 
business; 

3.  No  Delivery  of  Assets  Needed. — 1N0  'delivery  of  the  whole 
or  of  any  part  of  the  assets  of  the  company  shall  be  necessary  to 
give  a  lien  to  any  person  taking  security  as  aforesaid  upon  the  assets 
of  the  company.    R.  S.,  c.  29,  s.  31;  62,  63  V.,  c.  42,  s.  3. 

In  actions  to  recover  property  which  belonged  to  the  company 
itself  before  the  winding  up  order  was  made,  the  liquidator  must 
sue  in  the  name  of  the  company.  Turquand  v.  Kirby  (1867),  L.  R., 
4  Eq.  123.  But  it  seems  that  such  action  may  be  so  brought  with- 
out the  sanction  of  the  court,  but  then  the  company  runs  the  risk 
of  costs.  iSarnia  Agricultural  Implement  Manfg.  Co.,  Ltd.  v.  Hutchin- 
son (1889),  17  O.  R.  670.  An  objection  against  the  way  in  which 
the  action  is  brought  cannot  be  raised  after  the  evidence  has  been 
taken.  The  proper  course  is  to  move  in  chambers  to  dismiss  the 
action  for  want  of  authority  to  sue.  {lb.)  See  also  McDonald  v. 
Carrodi,  1  Ch.    Chambers  (Par.  b.). 

The  facts,  that  if  the  business  was  carried  on,  the  mortgagees, 
who  have  foreclosed,  would  have  been  enabled  to  dispose  of  the 
works  in  question  to  better  advantage,  and  that  the  facility  which 
would  thus  have  been  afforded  to  purchasers  of  machinery  man- 
ufactured by  the  company  to  have  the  same  repaired  would  have 
Improved  the  chances  of  obtaining  payment  of  outstanding  pur- 
chase notes,  were  not  considered  sufficient  grounds  to  justify  the 
Court  in  sanctioning  its  continuance  bv  the  liquidator.  In  re  The 
Haggert  Bros.  Manfg.  Co.,  Ltd.  (1893),  20  Ont.  A.  R.  597. 

The  court  will  only  sanction  the  contract  of  a  liquidator  car- 
rying on  the  business  of  the  company  when  it  is  shewn  that  It 
is  not  one  which  the  court  has  power  to  sanction.  In  re  Wreck 
Recovery  &  Salvage  Co.    (1880). L.  R.,  15  C.  D.  353. 

In  winding  up  proceedings  the  referee  offered  certain  property 
for  sale  by  tender,  the  advertisement  stating  that  the  sale  would 
be  "peremptorily"  closed  at  a  stated  hour.  At  that  time  only  one 
tender  had  been  received,  and  the  referee  held  the  sale  open  until 
the  arrival  of  the  mail  by  a  train  which  was  late.  This  brought 
two  more  tenders,  and  when  these  were  opened,  the  agent  of  the 
second  highest  tenderer  (who  was  also  the  chief  beneficiary  under 
the  mortgage)  put  in  a  tender  higher  than  any  of  the  others.  The 
referee  directed  that  notice  of  this  offer  should  be  given  to  the 
other  tenderers,  and,  on  a  subsequent  day,  a^  it  was  still  the 
highest  tender,  he  accepted  it— Held,  that  he  was  justified  in  doing 
so.  Re  Alger  &  The  Sarnia  Oil  Co.  (1891),  21  O.  R.  441,  and  19  Ont. 
A.  R.  440. 

Under  this  section  and  section  15,  a  company  in  liquidation 
retains  its  corporate  powers,  including  the  power  to  sue.  although 
such  powers  must  be  exercised  through  the  liquidator  under  the 
authority  of  the  Court.  The  liquidator  must  sue  in  his  own  name 
or  in  that  of  the  company,  according  to  the  nature  of  the  action  ; 
in  his  own  name  where  he  acts  as  representative  of  creditors  and 
contributories  ;  in  that  of  the  company  to  recover  either  its  debts 
or  its  property.  Where  in  the  Province  of  Quebec,  liquidators  sued 
in  their  own  name  to  recover  a  debt  due  to  the  company  : — Held, 
that  the  error  was  one  of  form,  which  the  Court  had  power  to  give 
leave  to  amend  under  sec.  516  of  the  Code  of  Civil  Procedure. 
The  defendants  having  admitted  the  debt  and  pleaded  set-off,  and 
not  having  excepted  to  the  form  of  the  action,  leave  to  amend 
should  be  given  in  the  sound  exercise  cf  judical  discretion. 

Kent  v.  La  Communaute  des  Soeurs  de  la  Providence  (1903) 
A.  C.  220. 
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Where  an  action  is  brought  by  the  liquidator  of  a  company  in 
liquidation  in  his  own  name,  he  is  personally  liable  for  costs  ;  the 
fact  that  he  obtained  leave  from  the  court  to  sue  will  not  relieve 
him  of  his  liability  in  this  respect. 

Jackson  v.  Cannon,  10  B.  C.  R.  73. 

35.  When  Solicitor  may  be  Appointed.— The  liquidator  may, 
with  the  approval  of  the  court,  appoint  a  solicitor  or  law  agent  to 
assist  him  in  the  performance  of  his  duties.    R.  S.,  c.  129,  s.  32. 

36.  Debts  Due  to  the  Company  may  be  Compromised. — 
The  liquidator  may,  with  the  approval  of  the  court,  compromise 
all  calls  and  liabilities  to  calls,  debts  and  liabilities  capable  of 
resulting  in  debts,  and  all  claims,  demands  and  matters  in  dispute 
in  any  way  relating  to  or  affecting  the  assets  of  the  company  or  the 
winding  up  of  the  company  upon  the  receipt  of  such  sums,  payable 
at  such  times,  and  generally  upon  such  terms,  as  are  agreed  upon; 

2.  Security  May  be  Taken. — The  liquidator  may  take  any  se- 
curity for  tne  discharge  of  such  calls,  debts,  liabilities,  claims,  de- 
mands, or  disputed  matters,  and  give  a  complete  discharge  in  respect 
of  all  or  any  such  calls,  debts,  liabilities,  claims,  demands  or  mat- 
ters. .R.  S.,  c.  129,  s.  33. 

The  court  has  power  to  sanction  an  agreement  between  con- 
tributories  and  creditors  of  an  insolvent  company  assented  to  by 
both  classes,  whereby  it  is  provided  that  the  creditors  shall  accept 
a  composition.  In  re  Commercial  Bank  Corporation  of  India  d-  the 
East    (1869),  L.  R.,  8  Eq.  241. 

The  power  to  sell  is  conferred  upon  the  liquidator  not  upon  the 
court,  though  he  most  obtain  the  sanction  or  approval  of  the  court 
before  he  exercises  the  power.  In  re  Canada  Woollen  Mills  (Long's 
appeal),  1905,  9,  O.  L.  R.  367. 

37.  Creditors  may  be  Compromised. — The  liquidator  may,  with, 
the  approval  of  the  court,  make  such  compromise  or  other  arrange- 
ment with  creditors  or  persons  claiming  to  be  creditors  of  the  com- 
pany as  he  shall  deem  expedient.  R.  S.,  c  129,  s.  61. 

38.  Court  may  Provide  as  to  Powers  of  Liquidator. — The 
court  may  provide  by  any  order  subsequent  to  the  winding-up  order, 
that  the  liquidator  may  exercise  any  of  the  powers  conferred  upon 
him  iby  this  Act,  without  the  sanction  or  intervention  of  the  court.  52 
V0  c.  32,  s.  12. 

Appointment  of  Inspectors. 

39.  Inspectors. — The  court  may  appoint  at  any  time  when 
found  advisable  one  or  more  inspectors  whose  duty  it  shall  be  to  as- 
sist and  advise  the  liquidator  in  the  liquidation  of  the  company.  62- 
63  Vic,  c.  42,  s.  1. 

An  inspector  is  in  a  fiduciary  position  as  regards  the  disposal  of 
the  assets  and  cannot,  without  the  consent  of  all  persons  interested, 
become  the  purchaser  thereof.  In  re  Canada  Woollen  Mills,  Ltd. 
(Long's  appeal),  1905,  9.  O.  u.  R.  367. 

Remuneration  of  Liquidators  and  Inspectors. 

40.  Remuneration.— The  liquidator  shall  be  paid  such  salary 
or  remuneration,  by  way  of  percentage  or  otherwise,  as  the  court 
directs,  upon  such  notice  to  the  creditors,  contributories,  share- 
holders or  members,  as  the  court  orders; 
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2.  Distribution,  of. — If  there  is  more  than  one  liquidator,  the 
remuneration  shall  be  distributed  amongst  them  in  such  proportions 
as  the  court  directs.  R.  S.,  c.  129,  s.  28. 

41.  Remuneration  of  Inspectors. — The  court  shall  determine 
the  remuneration,  if  any  is  deemed  just,  of  the  inspector  or  inspect- 
ors.    62-63  Vic,  c.  42,  s.  2. 

The  intention  of  this  section  is  not  that  the  remuneration  of 
the  liquidators  is  necessarily  to  be  increased  because  there  are 
three  to  be  paid  instead  of  one.  Payment  is  usually  a  percentage 
based  on  the  time  occupied,  the  work  done,  and  the  responsibility 
Imposed,  and  when  thus  fixed  it  is  paid  to  the  liquidator,  or  divided 
amongst  them  if  there  be  more  than  one.  Re  The  Central  Bank  of 
Canada  (1887),  15  O.  R.   309. 

In  winding  up  an  insolvent  bank,  when  the  liquidators  are  paid 
by  a  percentage,  it  is  proper  to  take  into  consideration  amounts 
adjusted  or  set  off,  but  not  actually  received  by  the  liquidators. 
In  this  case  they  were  allowed  a  commission  of  2^4  per  cent,  on 
moneys  actually  collected,  and  1^  per  cent,  on  those  so  adjusted 
or  set  off.  In  re  Central  Bank  v.  Lye's  Claim  (1892),  22  O.  R.  247; 
following  Re  Mysore  Reefs  Gold  Mining  Co.  (1887),  34  C.  D.  14.  And 
see  Thomson  v.  Freeman  (18G8),  15  Cirant  384.  (This  was  not  the 
case  of  a  bank,  however.) 

A  claim  for  remuneration  must  be  made  by  all  the  liquidators, 
On  an  application  to  divide  the  commission  between  three  liqui- 
dators. Lord  Romilly,  M.  R.,  said:  "  I  cannot  make  the  order  asked. 
It  is  founded  upon  a  misconception  of  what  is  the  true  position  of 
the  liquidators.  When  joint  liquidators  are  appointed  it  is  a 
species  of  partnership,  and,  in  the  absence  of  any  agreement  among 
themselves  as  to  the  division  of  the  remuneration  the  court  would 
leave  it  to  he  settled  among  themselves  what  proportion  each 
would  take."    Re  The  Langham  Hotel  Co.    (1868),  17  W.  R.  463. 

Depositing  in  Bank. 

42.  Moneys  to  be  Deposited  in  Bank.— The  liquidator  shall 
deposit  at  interest  in  some  chartered  bank  or  post  office  savings 
bank  or  other  Government  savings  bank  designated  by  the  court, 
all  sums  of  money  which  he  has  in  his  hands  belonging  to  the 
company,  whenever  and  so  often  as  such  sums  amount  to  one 
hundred  dollars.     R.  S..  c.  129,  s.  35. 

43.  A  Separate  Occount  of  Same  in  Name  of  Liquidator 
as  such, — Such  deposit  shall  not  be  made  in  the  name  of  the  liquidator 
individually,  on  pain  of  dismissal;  but  a  separate  account  shall  be 
kept  for  the  company  of  the  moneys  belonging  to  the  company  in  the 
name  of  tne  liquidator  as  such  liquidator.    R.  S.,  c.  129,  s.  36. 

44.  Balance  on  Hand  by  Liquidator  to  be  Deposited 
after  Winding  up.— The  liquidator  shall,  within  three  days  after 
the  date  of  the  final  winding  up  of  the  business  of  the  company,  de- 
posit, at  interest,  in  the  bank  appointed  or  designated  as  hereinbefore 
provided,  any  money  (belonging  to  the  estate  then  in  his  hands  not 
required  for  any  other  purpose  authorized  by  this  Act,  with  a  sworn 
statement  and  account  of  such  money,  and  that  the  same  is  all  that 
he  has  in  his  hands.     R.  S.  c.  129.  s.  40. 

45.  Penalty  for  Neglect.  —  In  case  any  liquidator 
shall  not,  within  three  days  after  the  date  of  the 
final  winding  up  of  the  business  of  the  company  depo- 
sit in  the  bank,  appointed  or  designated  as  hereinbefore  provided, 
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any  money  belonging  to  the  estate  of  which  he  is  such  liquidator, 
then  in  his  hands,  he  &hall  he  deemed  a  debtor  to  His  Majesty  for 
such  money,  and  may  be  compelled  as  such  to  account  for  and 
pay  over  the  same.  R.  S.,  c.  129,  s.  40. 

Court  Discharging  Functions  of  Liquidator. 

46.  If  no  liquidator.— If  at  any  time  there  is  no  liquidator,  all 
the  property  of  the  company  shall  be  deemed  to  be  in  the  custody 
of  (the  court.    R.  S.,  c.  129.  s.  25. 

47.  Provision,  for  Discharge  of  Liquidator,  and  Distribu- 
tion by  the  Court. — Whenever  a  company  is  being  wound  up  and 
the  realization  and  distribution  of  Its  assets  has  proceeded  so  far 
that  in  the  opinion  of  the  court  it  becomes  expedient  that  the  liqui- 
dator should  be  discharged  and  that  the  balance  remaining  in  his 
hands  of  the  moneys  and  assets  of  the  -company  can  be  better  real- 
ized and  distributed  by  the  court,  the  court  may  make  an  order  dis- 
charging the  liquidator  and  for  payment,  delivery  and  transfer  into 
court,  or  to  such  officer  or  person  as  the  court  may  direct,  of  such 
moneys  and  assets,  and  the  same  shall  be  realized  and  distributed, 
by  or  under  the  direction  of  the  court,  among  the  persons  entitled 
thereto,  in  the  same  way,  as  nearly  as  may  be,  as  if  the  distribution 
were  being  made  by  the  liquidator. 

2.  Disposal  of  Books  and  Documents. — In  such  case  the  court 
may  make  an  order  direct  ng  how  the  books.,  accounts  and  docu- 
ments of  the  company  and  of  the  liquidator  may  be  disposed  of,  and 
may  order  that  they  be  deposited  in  court  or  otherwise  dealt  with 
as  may  be  thought  fit.— 55-56  V.,  c.  28,  s.  2. 

CONTRIBUTORIES. 

48.  List  of  Contributories.— As  soon    as    may  be    after    the 
commencement  of  the  winding  up   of    a    company  the    court  shall 
settle  a  list  of  contributories.     R.  S.,  c.  129,  s.  42. 

49.  Classes    of    Contributories   Distinguished. — In     the     list 

of  contributories,  persons  who  are  contributories  n  their  own  right 
shall  be  distinguished  from  persons  who  are  contributories  as  repre- 
sentatives of  or  Liable  for  the  debts  of  others.     R.  S.,  c.  129,  s.  43. 

50.  Adding  Heirs  to  List It  shall  not  be  necessary,  where 

the  personal  representative  of  any  deceased  contributory  is  placed 
on  the  list,  to  add  the  heirs  or  devisees  of  such  contributory,  but 
such  heirs  or  devisees  may  be  added  as  and  when  the  court  thinks 
fit.    R.  S.,  c.  129,  s.  43. 

51.  Liability  of  Shareholders  and  their  Representatives. — 
Every  shareholder  or  member  of  the  company  or  his  represent- 
ative shall  be  liable  to  contribute  the  amount  unpaid  on  his  shares 
of  the  capital,  or  on  his  liability  to  the  company,  or  to  its  members 
or  creditors,  as  the  case  may  be,  under  the  Act  charter  or  instru- 
ment of  incorporation  of  the  company,  or  otherwise; 

2.  Liability  and  Asset. — The  amount  which  he  is  liable  to 
contribute  shall  be  deemed  an  asset  of  the  company,  and  a  debt  due 
to  the  company,  payabie  as  directed  or  appointed  under  this  Act. 
R.  S.,  c.  129,  a  44. 

K.  signed  a  stock  book  headed  as  follows:  "We,  the  undersigned, 
do  hereby  subscribe  for  shares  of  the  capital  stock  of  the  Alliance 
Insurance  Co.,  and  agree  to  take  the  number  of  shares  and  for  the 
amount    set    opposite    our  respective    signatures,   and    to  pay  on 
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account  thereof  to  the  secretary  of  the  said  company  10  per  cent, 
of  the  amount  of  stock  subscribed  by  us,  respectively,  within  30 
days  from  the  day  of  our  several  subscriptions."  The  Act  incor- 
porating the  company  vested  the  shares  in  the  persons  who  should 
subscribe  for  the  same.  K.  never  paid  the  ten  per  cent. — Held 
(reversing  judgment  of  Ferguson,  J.,  7  O.  R.  204,  where  case 
decided  on  another  point),  that  K.  had  only  contracted  to  take 
shares,  and  that,  not  having  paid  the  10  per  cent,  he  never  was 
a  shareholder,  and,  therefore,  was  not  liable  as  a  contributory.  Re 
Standard  Fire  Insurance  Co.  (Kelly's  Case),  (1885),  12  Ont.  A.  R. 
486.  See  also  Barker's  Case,  and  Copp,  Clark  &  Co.'s  Case  (1885),  12 
Ont.  A.  R.  486. 

C.  agreed  to  act  as  a  director  and  gave  his  note  for  $500.  The 
president  subscribed  for  50  shares  for  him  ($500  being  10  per  cent, 
thereon),  and  subsequently  told  C.  that  he  need  not  take  any  notice 
of  a  call  of  5  per  cent,  which  was  made.  Afterwards  the  pre- 
sident absconded,  and  O.  (who  at  that  time  had  not  paid  anything 
on  the  $500  note)  gave  a  note  for  $250  in  payment  of  a  5  per  cent 
call.  He  alleged  that  he  did  so,  not  because  he  was  liable,  but 
because  he  understood  that  that  would  settle  all  claims  which 
might  be  made  on  him— Held,  that  he  was  properly  placed  on  the 
list  of  contributories.  Re  Standard  Fire  Insurance  Co.  (Chisholm's 
Case),  (1S84),  7  O.  R.  448  and  453. 

T.  signed  a  power  of  attorney  to  C.  to  subscribe  for  20  shares 
of  stock,  and  gave  it  to  him  on  the  understanding  that  it  was  not 
to  be  used  unless  he  became  a  director  of  the  company.  T.'s  name 
was  entered  as  a  shareholder,  and  his  name  appeared  in  advertise- 
ments as  a  director,  but  no  board  was  formed  with  T.  as  a  director, 
and  he  swore  that  he  never  saw  the  advertisements  or  knew  that 
his  name  was  in  them  as  a  director.  When  a  five  per  cent,  call 
was  made  he  at  once  repudiated  all  liability  —Held,  that  the  stipu- 
lation that  he  should  be  a  director  was  a  condition  precedent,  and 
that,  therefore,  T.  was  not  liable  as  a  contributory-  Re  Standard 
Fire  Insurance  Co.  (Tiwner's  Case).  (1884),  7  O.  R.  448  and  456. 

C.  subscribed  for  stock  on  the  condition  that  he  should  be 
appointed  solicitor  of  the  company.  He  was  so  appointed,  and  re- 
ceived and  retained  for  some  years  a  certificate  stating  that  he  was 
th*  holder  of  10  shares  on  which  $100  had  been  paid,  this  having 
been  done  by  giving  him  credit  in  the  books  of  the  company  for 
that  amount  for  services  rendered  —Held,  that  he  was  properly 
placed  upon  the  list  of  contributories.  Re  Standard  Fire  Insurance 
Co.  (Caston's  Case),  (1885),  7  O.  R.  448  and  464;  and  (1885),  12  Ont 
A.  R.  486. 

C.  subscribed  for  160  shares  in  the  H.  Co.,  the  agreement  being 
that  50  per  cent,  should  be  paid  in  quarterly  instalments.  At  the 
first  shareholder's  meeting  C.  was  elected  a  director  and  acted  as 
such.  A  by-law  was  passed  providing  that  the  outstanding  50  per 
cent,  might  be  called  in  at  any  time  after  a  certain  date  on  30 
days'  notice.  Subsequently,  it  was  arranged  by  the  president  of 
the  company  that  C.  should  subscribe  for  80  shares  in  a  new  stock 
book  in  place  of  the  original  160,  and  this  was  done,  but  was 
never  communicated  to  the  shareholders.  A  winding-up  order 
having  been  made,  C.  claimed  that  he  should  only  be  made  a  con- 
tributory for  80  shares,  on  the  grounds  that  the  arrangement  with 
the  president  was  a  valid  compromise  because  he  had  only  sub- 
scribed originally  on  the  understanding  (1)  that  the  company 
should  not  go  into  operation  before  all  the  stock  was  subscribed, 
and   (2)  that  only  50  per  cent,  of  his  subscription  would  have  to 
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be  paid— Held,  that  his  actions  as  a  director  were  at  variance 
with  the  first  contention,  and  that,  as  to  the  other,  the  subscription 
was  unconditional,  and  though  it  particularly  provided  for  the 
payment  of  50  per  cent,  that  was  not  inconsistent  with  the 
balance  being  paid  subsequently,  and,  moreover,  C.  having  been 
present  and  having  made  no  dissent,  must  have  been  aware  of  the 
adoption  of  the  by-law  regarding  the  calling  up  of  the  other  50  per 
cent.  Fuches  v.  Hamilton  Tribune  Printing  &  Publishing  Co.  (Copp's 
Case),   (1885),  10  O.  R.  497. 

A.  agreed  verbally  to  become  a  director  of  a  company  on  con- 
dition that  he  should  be  satisfied  that  the  capital  was  all  sub- 
scribed, and  that  certain  persons  named  in  the  prospectus  as 
directors  actually  became  so.  He  attended  one  meeting  as  a 
director,  and  signed  a  cheque  with  another  director.  Some  days 
later,  on  receiving  a  letter  of  allotment  of  shares,  he  returned  it 
and  declined  to  act  as  director,  on  the  ground  that  he  was  not 
satisfied  respecting  the  matters  referred  to.  The  secretary  notified 
him  of  the  acceptance  of  his  "resignation,"  and  he  had  nothing 
further  to  do  with  the  company  —Held,  that  he  was  not  liable  as 
a  contributory.  In  re  Peninsular,  West  Indian  &  Southern  Bank 
{Austin's  Case),  (1866),  L.  R.,  2  Eq.    435. 

Where  no  share  qualification  is  necessary  the  mere  acting  as 
a  director  and  so  attending  meetings  is  not  sufficient  to  fix  one 
with  knowledge  that  his  name  *  has  been  entered  in  stock  book 
(and  with  consequent  liability)  if  he  neither  applied  for  or  received 
any  notice  of  allotment  of  shares;  for  there  is  no  presumption  that 
a  director  knows  the  contents  of  the  books  of  the  company.  In  re 
Wincham  Ship-Building  Boiler  &  Salt  Co.  (Hallmark's  Case),  (1878), 
9  C.  D.  329.     And  see,  In  re  Denham  &  Co.    (1883),    25  C.  D.  752. 

Persons  who  have  been  induced  to  take  shares  in  a  company 
by  fraudulent  concealment  and  the  misrepresentation  of  important 
facts  in  a  prospectus,  on  the  part  of  the  directors,  cannot  have 
their  names  struck  from  the  list  of  contributories  made  after  the 
winding-up  order,  for  the  rights  of  creditors  have  intervened.  In 
re  Overend,  Qurney  &  Co.,  ex  parte  Oakes  &  Peek.  Oakes  v.  Turquand 
(1867),  L.  R.,  3  Eq.  576;  L.  R.,  2  H.  L.  325.  And  see  also,  Tennent 
V.  City  Glasgmo  Bank    (1879),  L.  R.,  4  App.  Cas.  615. 

But  if.  before  a  winding-up  order  is  made,  a  person  com- 
mencing suit  to  have  his  name  removed  from  the  list  of  members 
of  the  company  on  the  ground  that  he  was  induced  to  become  one 
by  fraud  and  misrepresentation  makes  out  his  right  to  that  relief. 
he  will  be  entitled  to  the  benefit  of  it  although  a  winding-up  order 
has  been  made  between  the  time  of  the  commencement  of  his 
action  and  the  rendering  of  judgment  therein.  Reese  River  Mining 
Co.  v.  Smith.  In  re  Reese  River  Mining  Co.  (Smith's  Case),  (1868), 
L.  R.,  2  Ch.  604;  (1869),  L,  R.,  4  H.  L.  64. 

In  England  it  has  been  held  that  the  fact  that  a  person  allows 
his  name  to  remain  for  some  time  on  the  list  of  contributories 
does  not  raise  an  equity  against  his  applying  to  have  it  removed 
where  no  loss  is  incurred  by  the  insolvent  company  which  would 
not  have  arisen  had  an  earlier  application  been  made.  In  re 
Mexican  &  South  American  Co.  (Shewell's  Case),  (1867),  L.  R.,  2 
Ch.  387. 

A  shareholder  wrote  to  the  secretary  of  a  company  declining 
to  have  anything  further  to  do  with  it.  and  asking  that  his  deposit 
should  be  returned  to  him.  The  deposit  was  returned,  but  his 
name  was  not  removed  from  the  list  of  shnreholders.  Eighteen 
months  later  a   winding-up  order  was   made— Held,  that  he  was  not 
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a  contributory.    In  re  Canadian  Native  Oil  Co.  (Fox's  Case),  C1868), 
L.  R.,  5  Eq.  118.  v 

The  holder  of  certain  shares  in  a  company  failing  to  pay  the 
calls  made  thereon,  the  directors  authorized  their  manager  to  pur- 
chase them  with  the  money  of  the  company,  but  in  his  own  name, 
for  the  purpose  of  cancellation.  The  stock  was  assigned  by  the 
holder  to  the  manager  by  name  as  "manager  in  trust."  The  shares 
were  not  cancelled,  and  the  dividends  thereon  were  credited  to  the 
company;  subsequently,  the  company  became  insolvent— Held,  that 
in  the  absence  of  knowledge  on  the  part  of  the  transferor  that 
the  purchase  was  made  for  an  illegal  purpose,  the  manager  should 
be  placed  on  the  list  of  contributories.  Re  The  Union  Fire  Insur- 
ance Co.  (McCord's  Case),  (1891),  21  O.  R.  264.  See  also  Cree  v. 
Somervail  (1879),  4  App.  Cas.  648,  and  Re  Central  Bank  (J.  D. 
Henderson's  Case),  (1889),  17  O.  R.  110. 

A  joint  stock  limited  liability  company,  having  assets  worth 
more  than  double  the  amount  of  its  issued  stock  and  other  liabil- 
ities, issued  shares  to  its  shareholders  at  a  discount.  Afterwards 
the  company  was  re-incorporated,  these  shares  being  treated  as 
fully  paid  up.  Subsequently  the  company  became  insolvent  and  a 
winding-up  order  was  obtained— Held,  that  these  shareholders  were 
not  liable  as  contributories.  Re  Owen  Sound,  Dry  Dock,  Ship-BuilMng 
&  Navigation  Co.,  Ltd.  (1891),  21  O.  R.  349. 

W.  had  joined  in  the  petition  for  incorporation,  under  the  Ont 
Joint  Stock  Co.  Letters  Patent  Act,  stating  therein  that  he  had 
taken  250  shares  of  the  capital  stock  of  the  company.  As  a  matter 
of  fact,  he  had  not  done  so,  but  after  incorporation  the  directors 
passed  a  resolution  giving  him  50  paid-up  shares  for  services  ren- 
dered in  connection  with  the  formation  of  the  company— Held, 
that  he  was  liable  as  a  contributory  for  at  least  the  number  of 
shares  voted  to  him— Semble,  he  was  liable  for  the  number  of 
shares  mentioned  in  the  petition.  Re  Colling  wood  Dry  Dock  Ship- 
Building  &  Foundry  Co.   (Weddell's  Case),   (1890),  20  O.  R.  107. 

C.  purchased  shares  in  a  company  in  1878.  but  the  company 
was  not  furnished  with  the  papers  requisite  for  the  transfer  until 
December,  1881.  In  February.  1882,  his  name  was  entered  on  the 
list  of  sharpholders,  but  the  directors  did  not  formally  approve  the 
transfer  until  May,  1883.  Before  that  time,— in  November,  1882.— 
C.  was  sued  for  unpaid  calls,  and  that  was  the  first  intimation  he 
had  that  the  papers  had  been  acted  upon.  C.  took  no  steps  to 
repudiate  his  position  as  a  shareholder  before  the  winding-up  order, 
nor  did  it  appear  that  he  had  been  prejudiced  by  the  failure  of  the 
company  to  notify  him  that  the  transfer  had  actually  been  made 
on  the  books  —Held,  that  C.  was  rightly  made  a  contributory.  Re 
Cole  &  The  Canada  Fire  &  Marine  Insurance  Co.  (Close's  Case),  (1884), 
8  O.  R.  92.  But  where  a  company  failed  to  register  a  transfer 
before  a  winding-up  order  was  made,  the  Court  would  not  relieve 
the  defaulting  companv  by  adding  the  name  to  the  register. 
In  re  Joint  Stock  Discount  Co.  (SichelVs  Case),  (1867),  L.  R.,  3  Ch. 
119. 

A  person  denying  his  liability  as  a  contributory  on  the  ground 
that  he  has  transferred  the  shares  in  respect  of  which  it  is  sought 
to  make  him  liable  must  prove  that  at  some  time  or  other  the  books 
of  the  company  showed  that  the  shares  were  in  the  name  of  a 
transferee  of  his  who  could  be  made  liable.  In  re  Imperial  Mercan- 
tile Credit  Association  (Curtis'  Case),  (1868),  L.  R.,  6  Eq.  455. 
Confirmation  by  Infant  Transferee. 

An  infant  shareholder  came  of  age  six  months  after  the  com- 
mencement of  winding-up  proceedings,   and  was   placed  on  the  list 
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of  contributories.  More  than  a  year  after  the  list  was  settled,  and 
nearly  three  years  after  she  attained  her  majority,  she  applied,  to 
have  her  name  removed  from  the  list  —Held,  that  she  was  not  pre- 
cluded by  the  delay.  In  re  Alexandra  Park  Co.  (Hart's  Vase),  (1868), 
L.  R.,  6  Eq.  512. 

It  has  been  held  in  England  that,  where  shares  are  transferred 
to  an  infant,  the  company  being  ignorant  of  the  fact  of  his  infancy, 
and  he  does  not  attain  his  majority  until  after  a  winding-up  order 
has  been  made,  the  liquidator  may  decline  to  accept  him  as  a 
shareholder,  even  though  he  is  willing  to  confirm  the  transfer.  In 
re  Asiatic  Banking  Corporation  (Symon's  Case),  (1870),  L.  R.,  5  Ch. 
298.  And  see  also  the  earlier  case  of  In  re  Continental  Bank  Corpora- 
tion (Costello's  Case),  (1869),  L.  R.,  8  Eq.  504,  though  in  that  in- 
stance the  winding-up  proceedings  were  of  a  voluntary  nature,  as 
is  permitted  by  the  Imperial  Act. 

An  appearance  at  chambers  through  a  solicitor  to  object  to  an 
order  for  a  call  is  not  of  itself  sufficient  confirmation  to  render 
liable  an  infant  who  had  attained  his  majority  after  a  winding-up 
order  had  been  made.  In  re  Commercial  Bank  Corporation  of  India 
and  the  East  (Wilson's  Case),  (1869),  L.  R.,  8  Eq.  240. 

A  shareholder  transferred  his  shares  to  an  infant,  both  the 
transferor  and  the  directors  of  the  company  being  ignorant  of 
the  fact  that  the  transferee  was  not  of  age.  Some  months  later, 
and  before  the  transferee  had  attained  his  majority,  a  winding-up 
order  was  made — Held,  that  it  was  the  duty  of  the  transferor  to 
see  that  his  transferee  was  a  competent  person,  and  therefore  his 
name  should  be  put  in  the  list  of  contributories  in  place  of  that 
of  the  infant.  In  re  Joint  Stork  Discount  Co.  (Mann's  Case),  (1867), 
L.  R.,  3  Ch.  459.  And  see  In  re  China  Steamship  &  Labium  Coal  Co. 
(Capper's  Case),  (1868),  L.  R.,  3  Ch.  458.  And  In  re  Imperial  Mer- 
cantile Credit  Association  (Richardson's  Case),  (1875),  L  R.,  19  Eq. 
588. 

But  where  an  infant  transferee  came  of  age  five  months  before 
the  making  of  a  winding-up  order,  and  during  that  interval  dealt 
with  some  of  the  shares  in  his  name,  it  was  held  that  as  to  the 
remaining  shares,  v  transferred  to  him  on  a  separate  occasion  and 
by  a  person  ignorant  of  his  infancy,  and  in  regard  to  which  shares 
he  did  not  raise  the  defence  of  infancy  until  four  months  after  he 
had  been  placed  upon  the  list  of  contributories,  he  must  be  held 
to  have  confirmed  the  transfer  after  he  came  of  age;  for  a  transfer 
of  shares  to  an  infant  is  only  a  voidable  and  not  a  void  transac- 
tion. In  re  Blakely  Ordinance  Co.  (Lumsden's  Case),  (1868),  L.  R.,  4 
Ch.  31. 

Where  an  infant  transferee  comes  of  age  two  years  before  the 
making  of  a  winding-up  order,  and  during  that  interval  he  makes 
no  repudiation  of  his  liability  even  though  proceedings  have  been 
taken  to  enforce  payment  of  calls,  he  is  rightly  made  a  con- 
tributory. In  re  Norwegian  Charcoal  Iron  Co.  (Mitchell's  Case), 
L.  R.,  9  Eq.  363.  And  see  In  re  Constantinople  &  Alexandria  Hotel 
Co.  (Ebbett's  Case),  (1870),  L.  R.,  5  Ch.  302. 

But  where  both  the  transferor  and  the  company  are  unaware 
that  the  transferee  is  an  infant,  and  that  fact  is  discovered  by  the 
company  some  years  before  winding-up  proceedings  are  com- 
menced, the  neglect  of  the  company  to  specifically  notify  the 
transferor  that  his  transferee  is  an  infant  will  debar  the  liqui- 
dator from  having  the  name  of  the  transferor  substituted  for  that 
of  the  transferee  on  the  list  of  contributories,  even  though  the 
latter  is  still  an  infant.  In  re  European  Central  Railway  Co. 
(Parson's  Case),   (1869),  L.  R.,  8  Eq.  656. 
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An  infant,  whose  name  has  been  signed  in  the  stock  subscrip- 
tion book  by  her  father,  and  who  has  endorsed  the  dividend  cheques 
at  his  request,  not  receiving  any  of  the  proceeds  herself,  should 
not  be  placed  upon  the  list  of  contributories  when  the  company 
goes  into  liquidation  before  she  comes  of  age.  And,  if  her  name 
has  been  placed  on  the  list,  the  fact  that  she  does  not  appear  to 
have  it  removed  as  soon  as  she  comes  of  age  will  not  affect  her 
right,  but  will  only  result  in  the  loss  of  costs.  Re  The  Central  Bank 
&  Hogg  (1890),  19  O.  R.  7. 

In  In  re  Central  Bank  of  Canada  (Baines'  Case)  (1889).  16  Ont 
A.  R.  237. 

Osier,  J.  A.  (with  whose  judgment  Burton,  J.  A.  concurred) 
based  his  decision  that  the  appellant  was  liable  as  a  con- 
tributory on  the  ground  that  since  there  was  an  actually  signed 
subscription  contract,  an  actual  receipt  from  the  bank  from 
the  subscriber  of  a  payment  on  account  of  a  number  of  shares 
corresponding  with  that  mentioned  in  the  contract,  and  a  subse- 
quent receipt  by  the  subscriber  of  dividends  on  the  same  number, 
it  should  be  presumed  that  there  was  an  acknowledgment  of  the 
subscription  contract  at  a  time  within  which  a  payment  could 
effectually  be  made,  and  that  under  these  circumstances  both  the 
subscriber  and  the  bank  were  respectively  stopped  as  against  each 
other  from  denying  the  acknowledgment  of  the  subscription,  and 
the  fact  that  the  subscriber  had  been  a  holder  of  stock.  And  see 
re  Central  Bank  of  Canada  (NasmiWs  Case),  (1888),  16  O.  R.  293; 
affirmed,  18  Ont.  A.  R.  209  (1890),  where  the  points  involved  were 
mainly  the  same  as  ip  the  preceding  case. 

EL,  for  some  time  before  the  suspension  of  the  Central  Bank, 
in  pursuance  of  an  agreement  with  the  cashier,  bought  in  his  own 
name,  but  really  for  the  bank,  shares  of  the  bank,  the  object 
being  to  keep  up  the  price  of  the  stock.  H.  contended  that  he 
should  not  be  placed  upon  the  list  of  contributories,  on  the  ground 
that  the  transfer  of  the  shares  to  him  was  a  fraudulent  transaction, 
since  the  bank  was  really  trafficking  in  its  own  shares.  (R.  S.  C,  c 
130,  s.  45)— Held,  that  this  was  no  defence  as  against  the  liquidators, 
who  represented  the  creditors  as  well  as  the  bank,  and  that  H.  was 
properly  put  upon  the  list  of  contributories.  Re  The  Central  Bank 
of  Canada  (J.  H.  Henderson's  Case),  (1889),  17  O.  R.  110.  And  see 
Oakes  v.  Turquand  (1867),  L.  R-,  2  H.  L.  O.  325;  Cree  v.  Somervail 
(1879),  4  App.  Cas.  648. 

Fraudulent  Preference  (see  also,  sec.  95  infra.) 

The  directors  of  a  company  having  power  to  receive  payment 
of  calls  in  advance  paid  into  the  bank  the  amounts  remaining 
uncalled  on  their  shares,  and  on  the  same  day  appropriated  the 
money  in  payment  of  their  directors'  fees,  for  which  they  knew 
there  were  at  the  time  no  assets  of  the  company  available— Held, 
that  it  was  not  a  oona  fide  payment  on  account  of  calls,  that  the 
directors  had  been  derelict  in  their  duty  in  having  regard  for  their 
own  interests  solely  instead  of  those  of  the  company  generally,  and 
that  they  were  still  liable  upon  their  shares.  In  re  European  Cen- 
tral Ry.  'Co.   (Syke's  Case),  (1872),  L.  R.,  13  Eq.  255. 

[Sec.  25,  c.  131,  30  and  31  Vic.  (Imperial).  (1867),  makes  provi- 
sion for  issue  oif  paid-up  shares, — written  contract  making  them  so 
to  be  filed  at  or  before  issue  with  Registrar  of  Joint  Stock  Com- 
panies.   No  such  power  under  our  Acts.] 

But  where  directors  who,  not  having  been  called  on  to  pay 
anything  on  their  shares,   made  themselves  personally  liable  for 
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money  advanced  to  the  company  by  a  bank,  and,  the  bank  having 
recovered  judgment  against  them  as  guarantors,  they,  in  pursuance 
of  a  resolution  of  the  board,  paid  the  amount  of  their  shares  in 
advance  in  order  to  reduce  the  indebtedness  of  the  company  to  the 
bank,  it  was  held  (a  winding-up  order  having  been  granted  on  a 
petition  presented  two  days  after  this  transaction),  that  the  direc- 
tors who  had  so  acted  had  been  guilty  of  no  breach  of  duty  to  the 
company  in  thus  relieving  themselves  of  their  personal  liability  to 
the  bank;  and  that  the  payment  was  a  valid  one  on  account  of 
their  shares,  which  should  therefore  be  considered  paid  up.  In  re 
Wincham  Ship-Building,  Boiler  &  Salt  Co.  (Poole,  Jackson  and  WUj/ti  o 
Case),  (1878),  L.  R.,  9  C.  D.  322. 

A  holder  of  fully  paid-up  shares  Is  not  a  contributory  within 
the  meaning  of  the  Act.  In  re  British  &  Foreign  Cork  Co.  (Leifchild's 
Case),  (1865),  L.  R.,  1  Eq.  231. 

And  in  another  English  case  it  wras  held  even  a  holder  of  fully 
paid-up  .shares  who  is  indebted  to  the  company  cannot  be  placed 
upon  the  list  of  contributories.  In  re  Marlborough  Club  Co.  (1868), 
L.  R.,  5  Eq.  365. 

As  to  when  a  cancellation  of  shares  is  or  is  not  a  valid  com- 
promise, see  the  observations  of  Hall  V.  C.  in  In  re  Esparto  Trading 
Co.  (1879),  12  C.  D.  19.    And  also  see  Adam's  Case  (1872),  L.  R., 
13  Eq.  474,   and  Hall's  Case  (1870),  L.  R.,  5  Ch.  707. 

"No  cancellation  can  effect  past  liability."  Marshall  v.  Glamor- 
gan Iron  &  Coal  Co.  (1868),  L.  R.,  7  Eq.  at  p.  138. 

Therefore,  when  a  company  is  in  point  of  fact  insolvent,  no 
such  cancellation  of  shares  can  come  under  the  head  of  a  valid 
compromise  on  the  part  of  the  company. 

The  majority  of  the  following  decisions,  regarding  the  liability 
of  a  shareholder  as  a  contributory,  were  decided  under  the  pro- 
visions of  the  Ontario  Winding-Up  Act. 

C.  and  others  signed  a  stock  subscription  book  headed  as  fol- 
lows: "We,  whose  names  are  hereunto  subscribed,  agree  to  become 
stockholders  in  the  E.  C.  R.  Company  of  Toronto,  and  to  take  the 
number  of  shares  set  opposite  to  our  respective  names,  and  we 
severally  bind  ourselves  to  make  payments  thereon,  and  to  (do) 
all  other  matters  and  things  in  relation  to  the  same  as  may  be 
required  by  the  Board  of  Directors  of  the  said  company."  The 
company  incurred  debts,  but  never  went  into  operation;  and  no 
stock  was  ever  allotted  to  the  subscribers  therefor— Held,  that  C. 
and  the  others  in  like  position  were  properly  placed  upon  the  list 
of  contributories.  Boyd,  C,  based  his  judgment  on  the  fact  that 
the  Ontario  Joint  Stock  Letters  Patent  Act,  R.  S.  O.  (1877),  cap. 
150,  contemplated  two  modes  of  acquiring  stock,  namely  (1)  by 
subscription  and  (2)  by  allotment.  In  re  The  Queen  City  Refining 
Co.  of  Toronto,  Ltd.  (1885),  10  O.  R.  264. 

Compare  this  with  the  decision  of  the  Court  of  Appeal  in  In  re 
Standard  Fire  Insurance  Co.  (Kelly's  Case),  (1885),  12  Ont.  A.  R.  486. 
According  to  the  report  of  the  above  decision,  counsel  for  the  liqui- 
dator cited  Kelly's  Case,  as  decided  by  Ferguson,  J.  (7  O.  R.  204),/ 
as  an  authority  for  their  contention.  This  argument  was  in  Octo- 
ber, 1885;  and  in  the  previous  April  the  Court  of  Appeal  had  re- 
versed the  judgment  of  Ferguson.  J. 

In  In  re  London  Speaker  Printing  Co.,  etc.  (1888),  16  Ont.  A.  R., 
508.  Burton,  J.  A.  (p.  513)  said  in  reference  to  the  Queen  City  Re- 
fining Co.  case  supra,  that  the  judge  there  must  have  been  under  the 
impression  that  the  subscription  for  the  stock  was  made  after  the 
issue  of  the  Letters  Patent. 
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After  the  incorporation  of  a  company  by  Ont.  Letters  Patent, 
C.  signed  a  share  subscription  book,  the  heading  of  which  ended 
as  follows:  "  and  we  request  the  number  of  shares  for  which  we 
have  subscribed  hereunder  to  be  allotted  to  us."    No  shares  were 
allotted  to  C;  he  was  not  entered  on  the  books  of  the  company  as 
a  shareholder,  and  he  never  made  any  payments.    Some  years  later 
a    winding-up    order    was    granted— Held    (reversing    the    order    of 
Boyd  C),  that  the  signing  of  the  agreement  by  C.  did  not,  standing 
as  it  did  above,  and  without  any  recognition  of  C.  as  a  shareholder 
by   the    company,    make    C.    liable  as  a  contributory.     In  re  The 
Zoological  ct-  Acclimatization  Society  of  Ontario  (Cox's  Case),   (1889), 
16   Ont.    A.  R.    543.      See  also,  Selma   &    Tennessee   Railway    Co.    v. 
Tipton,  5  Ala.  787,  cited  with  approval  by  Osier,  J.  A.  (16  Ont.  A.  K. 
551),  as  appearing  "to  be  a  very  well  considered  case." 

In    a   New    Brunswick    case,  Ritchie,  C.  J.,  drew  a  distinction 
between  cases  where  application  for  stock  was  made  by  intending 
subscribers,   there  being  then  only  a  unilateral  contract  until  the 
company  expressed  its  acceptance,  and  cases  where  the  company 
sent  its  agents  to  offer  shares,  a  binding  contract  then  arising  on 
the  acceptance  of  the  offer.    European,  etc.,  Railway  Co.  v.  Macleod 
(1875),  3  Pugsley  3. 

P.  and  B.   signed  instruments  purporting  to    be  a   subscription 
for  shares  or  an  agreement  to  accept  shares  in  companies  not  at 
the  time  incorporated.    They  were  not  named  as  incorporators  in 
the  Letters  Patent,  nor  were  any  shares  ever  allotted  to  them,  but 
they  were  entered    in  the    books  as  shareholders,  and    notices    of 
meetings  and  demands  for  payment  of  calls  were  sent  them— Held, 
that  there    was  no    company  in    existence  when    the    instruments 
were  signed  and  therefore  they  were  not  such  binding  contracts 
to  take  shares  as  to  make  P.  and  B.  liable  as  contributories.    In  re 
The  London  Speaker  Printing  Co.     (Pearce's  Case);  in  re  The  Speight 
Mnfg.  Co.  (Boultbee's  Case),  (1889),  16  Ont.  A.  R.  508. 

D.,  signed  a  prospectus  of  a  proposed  company  for  a  certain 
number  of  shares,  it  being  stated  therein  that  the  capital  stock  was 
to  be  $75  000.  Without  D's  knowledge  or  acquiescence  the  company 
was  incorporated  with  a  capital  of  $150,000.    Before  the  incorpora- 
tion, D.    paid  half  the  amount  of    his    shares,  but    no    stock  was 
allotted  to  him,  no  entry  of  his  name  was  made  in  any  stock  book, 
and  he  never  acted  as  a  shareholder— Held,  that  the  change  in  the 
capital  of  the  company    made  a    material    variance  between    the 
prospectus  and    the    charter,  and    that    as  there  had    been  no  ac- 
quiescence or  laches  on    D.'s  part,  he  was  not  liable  as  a    contri- 
butory.   Stevens  v.   The    London    Steel    Works  Co.    (Delano's    Case), 
(1887),  15  O.  R.  75.    See  also  Pitchford  v.  Dams  (1839),  5  M.  &  W.  2. 
L.  at  the  request  of  the  president  of  an  investment  association 
accepted  from  him    a   transfer   of    shares,  partly  paid  up,  for  the 
purpose  of  attending  a  shareholders'  meeting    and  forming  a  quo- 
rum, and    gave     the  president  a    power  of   attorney  to   retransfer 
the    shares    after   the    meeting.      No   retransfer    was    ever    made, 
though  L.   was  ignorant  of  the   fact— Held,   that  he  was   liable   as 
a  contributory.    The  principle  of  this  decision  is  that,  L.  having 
once  become  a  shareholder,  it  rested  on  him  to  show  that  he  had 
divested  himself  of  his  liability.    The  Ont.  Investment  Association  v. 
Leys  (1893),  23  O.  R.  496.  :  __ 

"If    we  find  that  he    was    originally  on   the    list  by  his    own 
authoritv,  and  that  he  never  took  any  adequate  steps  in  point  of 
law  for 'the  removal  of  his  name  from  the  list,  the  consequence  is 
inevitable,  that,  having  begun  to  be,  he  continues  to  be. ....... .... 

a  person  proper  to  be  placed  upon  the  list  of  contributories.      Per 
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Lord  Hatherly  in  City  of    Glasgow    Bank   (Bell's  Case)     (1879),  4 
App.  Cas.  563. 

"The  law  undoubtedly  is,  that  a  person  who  is  once  a  share- 
holder must  remain  a  shareholder  until  he  can  show  that  he  has 
In  some  lawful  way  got  rid  of  his  liability."  Per  Gifford,  L.  J.,  in 
In  re  Patent  Paper  Manfg.  Co.  (Addison's  Case),  (1870),  L.  R.,  5  Oh. 
297.  And  see  also,  In  re  The  International  Contract  Co.  (Lunger's 
Case),  (1868),  37  L.  J.  Ch.  292.  In  re  General  Provident  Association 
Co.  (Bridger's  Case),  (1869),  L.  R.,  9  Eq.  74,  79.  Spackman  v. 
Evans  (1868),  L.  R.,  3  H.  L.  at  p.  238;  Adderly  v.  Storm  (1844),  6 
Hill  (N.  Y.)  624. 

Directors  subscribed  for  stock  on,  the  issue  of  letters  patent, 
making  no  provision  for  the  payment  or  the  making  of  calls,  ail- 
though  applications  for  stock  by  others  was  accepted  only  on  the 
applicants  paying  25  per  cent,  on  subscription  and  25  per  cent,  on  al- 
lotment. Subsequently  the  directors,  knowing  of  the  insolvent  con- 
dition of  the  company  transferred  the  shares  to  persons  of  no  sub- 
stance. Held,  that  the  transfers  were  invalid,  also  that  the  directors 
were  liable  for  breach  of  trust,  and  that  they  should  be  placed 
on  the  list  of  contributories.  Be  Peterborough  Cold  storage  Co.,  1907, 
14      O.  L.  R.,  475. 

The  secretary  treasurer  of  a  company  was  liable  for  $275  upon 
shares  held  by  him.  He  entered  in  tine  company's  cash  book  to 
his  credit  $275  for  services  rendered.  In  fact  the  company  owed 
him  $271.06,  moneys  properly  -disbursed  for  the  company.  The  sec- 
retary-treasurer acted  in  good  faith.  Held,  that  the  •disbursements 
made  by  him  constituted  a  good  payment  upon  ihis  shares.  Re 
Ottawa  Cement  Block  Co.,  1907,  14    O.  L.  R.,  389. 

A  bank  dealt  with  its  shares  by  way  of  marginal  transfer,  the 
first  transfer  being  made  in  blank,  subject,  as  set  out  by  marginal 
note,  to  the  order  of  a  broker.  The  ultimate  purchaser  signed  an 
acceptance  in  the  book,  immediately  under  the  transfer  so  signed 
in  blank  by  the  seller,  the  intermediate  dealings  by  the  broker  not 
appearing  in  the  bank  books,  and  the  transferees  being  entered 
as  stockholders  in  the  stock  ledger  of  the  bank— Held,  that  this 
amounted  to  an  acceptance  of  the  shares  in  blank,  and  that  the 
holder  at  the  time  of  the  suspension  should  be  placed  upon  the  list 
of  contributories.  And  this  would  be  so  even  if  one  of  the  inter- 
mediate transferees  did  not  sign  the  acceptance  when  he  dealt 
with  the  shares  by  selling  and  transferring  them.  (See  sec.  96. 
Bank  Act).  Re  Central  Bank  of  Canada  (Baines'  Case),  (1888),  16 
O.  R.  293,  and  (1889),  16  Ont.  A.  R.  237.  And  re  Central  Bank  of 
Canada  (Nasmith's  Case),  (1888),  16  O.  R.  293.  and  (1890),  18  Ont. 
A.  R.  209. 

B.  subscribed  for  25  shares  of  the  capital  stock  of  a  bank,  out 
did  not  at  the  time  of  the  subscription,  or  within  30  days  thereafter, 
make  any  payment  thereon,  as  required  by  the  Bank  Act.  Some 
months  later,  however,  B.  paid  to  the  bank  20  per  cent,  of  the 
amount  subscribed,  and  this  was  accepted  by  the  bank,  and  sub- 
sequently dividend  cheques  were  issued  to  him,  which  he  endorsed 
and  which  were  paid.  B.  afterwards,  and  before  the  suspension 
of  the  bank,  transferred  his  shares— Held,  that  the  transferees 
were  liable  as  contributories  upon  the  insolvency  of  the  bank.  Re 
Central  Bank  of  Canada  (Baines'  Case)  (1888),  16  O.  R.  293. 

Upon  appeal  this  decision  was  confirmed,  but  the  reasons  ad- 
vanced by  the  judges  of  the  Court  of  Appeal  for  arrivinsr  at  this 
decision  were  somewhat  different.  Hagarty,  C.  J.  O.,  held  that 
when  B.  did  make  the  20  per  cent,  payment  it  could  be  treated  as 
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a  new  subscription,  whether  he  again  wrote  his  name  in  the  sub- 
scription book  or  not.  Maclennan,  J.  A.,  was  of  the  opinion  that 
as  10  per  cent,  had  not  been  paid  within  the  time  prescribed,  the 
original  subscription  was  void,  but  that  the  subsequent  payment 
by  B.  accepted  by  the  bank,  and  the  endorsement  by  B.  of  the 
dividend  cheques,  operated  as  a  new  subscription.  See  16  Ont.  A. 
R.  237. 

52.  Liability  after  Transfer  of  Shares.— If  a  share- 
holder has  transferred  his  shares  under  circumstances  which  do 
not,  by  law,  free  him  from  liability  in  respect  thereof,  or  if  he  is 
by  law  liable  to  the  company  or  its  members  or  creditors,  as  the 
case  may  be,  to  an  amount  beyond  the  amount  unpaid  on  his 
shares,  he  shall  be  deemed  a  member  of  the  company  for  the  pur- 
poses of  this  Act,  and  shall  be  liable  to  contribute,  as  aforesaid,  to 
the  extent  of  his  liabilities  to  the  company  or  its  members  or  cre- 
ditors, independently  of  this  Act. 

2.  An  Asset. — The  amount  which  he  is  so  liable  to  contribute 
shall  be  deemed  an  asset  and  a  debt  as  aforesaid.  R.  S.,  c.  129,  s. 
45. 

A  person  who  acquires  shares  within  sixty  days  before  the  sus- 
pension of  a  bank  should  he  placed  upon  the  list  of  contributories; 
and  so  also  should  the  persons  who  have  transferred  the  shares  to 
him.  Re  The  Central  Bank  of  Canada  (/.  D.  Henderson's  Case),  (1889), 
17  O.  R.  410,  Baines*  Case,  1889,  16  A.  R.,  237.  And  see  the  Bank 
Act,  sec.  130,  which  enacts  that  any  person  who  has  held  shares 
wlithin  60  days  before  the  suspension  of  the  bank  shall  be  liable 
for  all  calls  on  such  shares  in  the  sa,m»p  manner  as  it  they  had  held 
them  at  the  date  of  the  suspension.  But  this  does  not  affect  any 
recourse  they  may  have  against  -the  actual  holders. 

53.  Liability  of  Contributory  a  Debt.— The  liability  of 
any  person  to  contribute  to  the  assets  of  a  company  under  this  Act, 
In  the  event  of  the  business  of  the  same  being  wound  up,  shall 
create  a  debt  accruing  due  from  such  person  at  the  time  when  his 
liability  commenced,  but  payable  at  the  time  or  respective  times 
when  calls  are  made,  as  hereinafter  mentioned,  for  enforcing  such 
liability.    R.  S.,  c.  129,  s.  46. 

54.  Provable  Against  His  Estate. — In  the  case  of  the  bank- 
ruptcy or  insolvency  of  any  contributory,  the  estimated  value  of  his 
liability  to  future  calls,  as  well  as  calls  already  made,  may  be  prov- 
ed against  his  estate.    R.  S.,  c.  129,  s.  46. 

The  power  to  prove  "in  the  case  of  the  bankruptcy  or  insol- 
vency of  a  contributory  the  estimated  value  of  his  liability  to 
future  calls"  only  applies  where  the  bankruptcy  of  the  contributory 
is  contemporaneous  with  the  winding  up  of  the  company.  Martin's 
Patent  Anchor  Go.  v.  Morton;  Martin's  Patent  Anchor  Go.  v.  Hewett, 
(1868),  L.  R.,  3  Q.  B.  306. 

55.  Contributory  may  be  ordered  to  band  over  mon- 
ey and  books. — The  court  may,  at  any  time  after  mak- 
ing a  winding-up  order,  require  any  contributory  for  the 
time  being  settled  on  the  list  of  contributories  as  trustee,  receiver, 
banker,  agent  or  officer  of  the  company,  to  pay,  deliver,  convey, 
surrender  or  transfer  forthwith,  or  within  such  time  as  the  court 
directs,  to  or  into  the  hands  of  the  liquidator,  any  sum  or  balance, 
books,  papers,  estate  or  effects  which  are  in  his  hands  for  the  time 
being,  and  to  which  the  company  is  prime  favie  entitled.  R.  S.,  c. 
129,  s.  47. 

A  creditor  of    the    companv    who    obtains   a  garnishee   order 
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attaching  moneys  of  the  company  in  the  hands  of  its  bankers,  and 
who  subsequently  and  after  the  presentation  of  a  petition  for 
winding  up,  but,  before  the  order  is  made,  obtains  an  order  for  and 
receives  payment  of  the  moneys,  is  not  a  trustee  within  the  mean- 
ing of  the  section,  and  the  court  has  no  power  to  compel  him  to 
refund  to  the  liquidator  the  money  so  obtained.  In  re  United  Eng- 
lish &  Scottish  Assurance  Co.,  ex  parte  Hawkins,  L.  R.,  5  Eq.  300,  and 
(1868),  L.  R.,  3  Ch.  787. 

56.  Court  may  Order  Payment  by  Contributory. — The 
court  may,  at  any  time  after  making  a  winding-up  order,  make  an 
order  on  any  contributory  for  the  time  being  settled  on  the  list  of 
contributories,  directing  payment  to  be  made  in  manner  in  the 
said  order  mentioned,  of  any  moneys  due  from  him  or  from  the 
estate  of  the  person  whom  he  represents,  to  the  company,  exclusive 
of  any  moneys  which  he  or  the  estate  or'  the  person  whom  he  re- 
presents is  liable  to  contribute  by  virtue  of  any  call  made  in  pur- 
suance of  this  Act.    R.  S.,  c.  129,  s.  48. 

57.  When  Calls  may  be  Made  on  Contributories. — 
The  court  may,  ait  any  time  after  making  a  winding-up  order, 
and  either  before  or  after  it  has  ascertained  the  sufficiency  of  the 
assets  of  the  company,  make  calls  on  and  order  payment  thereof 
by  all  or  any  of  the  contributories  for  the  time  being  settled  on 
the.  list  of  contributories,  to  the  extent  of  their  liability,  for  pay- 
ment of  all  or  any  sums  it  deems  necessary  to  satisfy  the  -debts 
and  liabilities  of  the  company  and  the  costs,  charges  and  ex- 
penses of  winding  up,  and  for  the  adjustment  of  the  rights  of  the 
contributories  among  themselves.     R.  S.,  c.  129,  s.  49. 

58.  Consideration  of  Possible  Failure  to  Pay — Proviso  as 
to  maturity  of  Debt. — The  court  may,  in  making  a  call,  take 
into  consideration  the  probability  that  some  of  the  contributories 
upon  whom  the  same  is  made  may  partly  or  wholly  fail  to  pay 
their  respective  portions  of  the  same:  Provided,  that  no  call  shall 
compel  payment  of  a  debt  before  the  maturity  thereof,  and  that 
the  extent  of  the  liability  of  any  contributory  shall  not  be  increas- 
ed by  anything  in  this  section  contained.     R.S.,  c.  129,  s.  49. 

59.  Payment  by  Contributory  into  Bank. — The  court 
may  order  any  contributory,  purchaser  or  other  person  from 
whom  money  is  due  to  the  company,  to  pay  the  same  into  some 
chartered  bank  or  post  office  savings  bank  or  other  bank  or  Gov- 
ernm|ent  savings  bank,  to  the  account  of  the  court,  instead  of  the 
liquidator. 

&  Enforcement  of  Order. — Such  order  may  be  enforced  in 
the  same  manner  as  if  it  had  directed  payment  to  the  liquidator. 
R.S.,  c.  129,  s.  50. 

60.  Rights  of  Contributories. — The  court  shall  adjust  the 
rights  of  the  contributories  among  themselves.     R.  S.,  c.  129,  s.  51. 

Meetings  of  Creditors. 

61.  Meetings  of  Creditors  for  Ascertaining  their  Wishes. 

— The  court  may  if  it  thinks  it  expedient,  direct  meetings  of  the 
creditors,  contributories,  shareholders  or  members  to  be  summoned, 
held  and  conducted  in  such  manner  as  the  court  directs,  for  the 
purpose  of  ascertaining  their  wishes,  and  may  appoint  a  person  to 
act  as  chairman  of  any  such  meeting,  and  to  report  the  result  of 
such  meetings  to  the  court.     R.S.,  c.  129,  s.  19. 
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62.  Votes  according  to  amount  of  Claim. — In  such  case  re- 
gard shall  as  to  creditors  be  had  to  the  amount  of  the  debt  due  to 
each  creditor  and  as  to  shareholders  or  members,  to  the  number  of 
votes  conferred  on  each  shareholder  or  member  by  law  or  by  the 
regulations   of  the  company; 

2.  Preliminary  Proof. — The  court  may  prescribe  the  mode  of 
preliminary  proof  of  creditors  claims  for  the  purpose  of  the  meet- 
ing.    R.S.,  c.  129,  s.  19. 

63.  Court  may  Summon  Meeting  of  Creditors  to  Consider 
any  Proposed  Compromise. — Where  any  compromise  or  arrange- 
ment is  proposed  between  a  company  in  course  of  being  wound  up 
under  this  Act  and  the  creditors  of  ftlhe  company,  or  by  and  between 
any  such  creditors  or  any  class  or  classes  of  such  creditors  and  the 
company,  the  court,  in  addition  to  any  of  its  powers,  may  on  the 
application  in  a  summary  way  of  any  creditor  or  of  the  liquidator, 
order  that  a  meeting  of  such  creditors  or  class  or  classes  of  credit- 
ors shall  be  summoned  in  such  manner  as  tlhe  court  shall  direct 
62-G3  V..  c.  43.  s.  3. 

64.  Sanction  of  Compromise. — If  a  majority  in  number  re- 
presenting three-fourths  in  value  of  such  creditors  or  class  or 
classes  of  creditors  present,  either  in  person  or  by  proxy,  at  such 
meeting,  agree  to  any  arrangement  or  compromise,  such  arrange- 
ment or  compromise,  may  be  sanctioned  by  an  order  of  the  court 
and  in  such  case  shall  be  binding  on  all  such  creditors,  or  on  such 
class  or  classes  of  creditors  as  the  case  may  be,  and  also  on  the 
liquidator  and  contributori-es  of  the  company.     62-63  V.,  c.  43,  s.  3. 

The  court  has  no  power  under  the  statute  to  enforce  a  com- 
promise upon  a  d'ssentient  minority,  nor  can  a  liquidator  be  com- 
pelled to  consent  to  a  compromise.  Re  Sun  LUhograpMnfj  Co.  (1892), 
24  O.  R.  200.  In  re  Albert  Life  Assurance  Co.  (1871),  L.  R.  6  Ch.  381. 
And  ■  compromise  recommended  by  a  liquidator  may  be  rejected  by 
a  dissentient  minority.  "The  only  power  is  in  the  liquidator  with 
the  sanction  of  the  court,  and  there  is  no  power  in  the  court  to 
order  a  compromise,  whether  the  liquidator  recommends  it  or  not." 
Per  James,  .u  J.,  in  In  re  East  of  England  Banking  Co.  (Pearson' 8 
Case)  (1872).  L.  R.,  7  Oh.  309,  p.  311.  But  see  the  Companies'  Act 
of  1870,  33  and  34  Vic,  c.  104,  whereby  a  statutory  majority  of  credit- 
ors, is  enabled  to  bind  a  minority.  There  is  no  similar  enactment  in 
Canada. 

65.  Chairman  at  Meeting. — In  directing  meetings  of  ere-- 
dltors,  contrlbutories,  shareholders  or  members  of  the  company  to 
be  held  as  provided  in  this  Act,  the  court  may  either  appoint 
a  person  to  act  as  chairman  of  such  meeting,  or  direct  that  a  cliair- 
man  be  appointed  by  the  persons  entitled  to  be  present  at  such 
meeting;  and  in  case  the  appointed  chairman  fails  to  attend  the 
said  meeting,  the  persons  present  at  the  meeting  may  elect  a  chair- 
man qualified,  who  snail  perform  the  duties  prescribed  by  this 
Act.  52  V.,  c.  32,  s.  13. 

66.  Voting  to  be  in  Person  or  by  Proxy.— -No  contributory, 
creditor,  shareholder,  or  member  shall  vote  at  any  meeting  unless 
preser.it  personally  or  represented  by  some  person  acting  under  a 
written  authority,  filed  with  the  chairman  or  liquidator,  to  act  as 
such  representative  at  the  meeting  or  generally.     R.S.,  c.  129,  s.  55. 

Peoductiox  of  Pass-Books. 

67.  Bank  Book  of  Liquidator  to  be  Produced  at  Meeting. 

—At  every  meeting  of  the  contributories,  creditors,  shareholders  or 
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members,  the  liquidator  sihall  produce  a  bank  pass  book,  showing 
the  amount  of  the  deposits  made  for  the  company,  the  dates  at 
which  such  deposits  were  made,  the  amount  withdrawn  and  dates 
of  such  withdrawal.    R.S.,  c.  129,  si.  37. 

68.  And  on  Order  of  Conrt.— The  liquidator  shall  also  pro- 
duce such  passbook  whenever  ordered  so  to  do  by  the  court.  R.  S. 
c.  129,  s.  38.  i  , 

creditor's  claims. 

69.  What  Debts  may  be  Proved  against  company. — When 
the  business  of  a  company  is  being  wound  up  under  this  Act,  all 
debts  payable  on  a  contingency,  and  all  claims  against  the  com- 
pany, present  or  future,  certain  or  contingent  and  for  liquidated  or 
unliquidated  damages,  shall  be  admissible  to  proof  against  the  com- 
pany. 

2.  Uncertain  claims  valued. — In  case  of  any  claim  subject  to 
any  contingency  or  for  unliquidated  damages  or  which  for  any 
other  reason  does  not  bear  a  certain  value,  the  court  shall  deter- 
mine the  value  of  the  same  and  the  amount  for  wfhich  it  shall  rank. 
R.S.,  c.  129,  s.  56. 

Shareholders  in  a  loan  company,  in  answer  to  a  proposal  from 
the  company,  paid  towards  the  reserve  fund  dividend  paid  to  them 
by  the  company  and  various  other  sums  of  money,  with  a  view  to 
increase  the  reserve  fund  to  the  same  amount  as  the  paid-up  stock. 
In  winding-up  proceeding,  Held,  that  such  shareholders  were  not 
entitled  to  rank  as  creditors  upon  the  assets  of  the  company  with 
the  other  creditors,  depositors  and  debenture  holders,  and  that  any 
claim  they  had  against  the  company  and  its  neserve  fund  was  sub- 
ject to  the  payment  of  the  debts  of  the  company.  Re  Atlas  Loan  Co., 
claims  on  Reserve  Fund,  1905,  9  O.  L.  R.  468. 

70.  Claims  of  Clerks  and  Employees  Privileged. — Clerks  or 
other  persons  in  or  having  been  in  the  employment 
of  the  company  in  or  about  its  business  or  trade,  shall  be 
collocated  in  the  dividend  sheet  by  special  privilege  over  other 
creditors,  for  any  arrears  of  salary  or  wages  due  and  unpaid  to 
them  at  the  time  of  the  making  of  the  winding-up  order,  not  ex- 
ceeding the  arrears  which  have  accrued  to  them  during  the  three 
months  next  previous  to  the  date  of  such  order.    R.  S.,  c.  129,  s.  56. 

This  section  does  not  in  any  way  interfere  with  the  lex  loci  con- 
tractus being  followed  in  the  case  of  a  claim.  A  lease  of  property, 
situated  in  Quebec,  was  made  in  that  province,  and  provided  that 
the  same  should  be  void  at  the  option  of  the  lessor  on  the  insol- 
vency of  the  lessee.  By  the  law  of  the  Province  of  Quebec  upon 
such  insolvency  rent  not  yet  exigible  by  the  terms  of  the  lease 
thereby  becomes  so.  (C.  0.,  Art.  1092;  and  Menard  v.  Pelletier,  7 
L.  N.  15.  The  lessee  became  insolvent,  and  a  claim  for  the 
whole  rent  of  the  unexpired  term  was  allowed.  In  re  Harte  &  The 
Ontario  Express  &  Transportation  Co.  (1892),  22  O.  R.  510.  And  see, 
in  re  Gartness  Iron  Co.,  ex  parte  Lord  Elphinstone,  !#.  R.  (1870),  10 
Eq.  412. 

An  English  decision,  in  re  English  Joint  Stock  Bank  (Yelland's 
Case),  (1867),  L.  R.,  4  Eq.  350,  deals  with  the  principle  upon  which 
the  amount  of  salary  and  compensation  payable  to  a  manager  of  a 
company  upon  the  sudden  termination  of  his  engagement  should 
be  calculated. 

71  Law  of  Set-Off  to  Apply.— The  law  of  set-off,  as  admin- 
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istered  by  the  courts,  whether  of  law  or  equity,  shall  apply  to  all 
claims  upon  the  estate  of  the  company,  and  to  all  proceedings  for 
the  recovery  of  debts  due  or  accruing  due  to  the  company  at  the 
commencement  of  the  winding  up,  in  the  same  manner  and  to  the 
same  extent  as  if  the  business  of  the  company  was  not  being 
wound  up  under  this  Act.    R.  S.,  c.  129,  s.  57. 

On  the  day  before  a  bank  suspended  payment,  a  depositor 
therein  gave  his  cheque  drawn  thereon  to  C,  who  deposited  it  in 
another  bank  for  collection,  and  obtained  an  advance  on  it.  After 
suspension  the  cheque  was  marked  good  by  the  bank,  debited  to 
the  account  of  the  depositor  and  credited  to  that  of  the  second' 
bank.  Subsequently,  the  liquidators  of  the  insolvent  bank  claimed 
to  set  off  against  the  cheque  subsequently  accruing  liabilities  of 
the  depositor— FeW,  that  there  was  no  right  of  set-off.  Re  Central 
Bank  (Cayley's  Case),  (1889),  17  O.  R.  122— Held,  also,  that  the  cas« 
did  not  come  within  any  of  the  clauses  of  the  Winding-Up  Act 
relating  to  fraudulent  preferences. 

When  contributories  upon  the  insolvency  of  a  bank  are  required 
to  pay  their  double  liability  under  sec.  89  of  the  Bank  Act,  they 
cannot  set  off  the  amounts  to  their  credit  in  the  books  of  the  bank, 
but  are  only  entitled  to  be  placed  as  creditors  on  the  dividend  sheet 
in  respect  of  such  claims.  The  Liquidators  of  the  Maritime  Bank  v. 
Troop  (1889),  16  S.  C.  R.  456.  And  a  shareholder  in  a  limited  com- 
pany who  is  also  a  creditor  on  a  contract  cannot  set  off  the  debt  due 
to  him,  or  the  dividends  which  may  accrue  to  him,  against  calls. 
But  upon  payment  of  all  calls  due  he  will  rank  for  dividends  like 
the  other  creditors.  In  re  Overend,  Gurney  &  Co.  (Grissell's  Casf), 
(1866),  L.  R..  1  Ch.  528. 

Winding-up  proceedings  were  commenced  in  December,  1866, 
and  about  four  months  later  a  shareholder  assigned  five  debentures 
of  the  company,  notice  'of  the  assignment  being  duly  given  to  the 
liquidator.  In. Tune.  1867.  and  February.  1868,  calls  were  made  on 
the  assignor  to  an  amount  in  excess  of  that  which  was  due  on  the 
debentures.  The  calls  were  not  paid,  and  it  was  lield  that,  on  that 
account,  the  assignee  was  not  entitled  to  prove  against  the  com- 
pany on  the  debentures.  In  re  China  Steamship  Co.,  ex  parte  Mac- 
kenzie (1S69),  L.  R..  7  Eq.  240. 

>s  to  me  necessity  for  mutuality  in  order  that  a  c^aim  of  a  cred- 
itor of  the  company  should  be  set  off  aep^net  a  claim  of  the  Houidator, 
see  Re  Wiarton  Bret  Sugar  Mfo.  Co.,  McNeill's  Case,  1905.  10  O.  L.  R., 
21  9. 

72.  Time  for  Sending  in  Claims.— The  court  may 
fix  a  certain  dav  or  certain  days  on  or  within  which  creditors  of 
the  company  may  send  in  their  claims  and  may  direct  notice  there- 
of to  be  given  by  the  liquidator,  and  determine  the  manner  in  which 
notice  of  the  day  or  days  so  fixed  shall  be  given  by  the  liquidator 
to  the  creditors.     R.  S.,  c.  129,  s.  59 

73.  Creditors  required  to  prove  Claims— The  liquidator  may 
give  notice  in  writing  to  creditors  who  have  sent  in  their  claims  to 
him.  or  of  whose  claims  he  has  notice,  and  whose  claims  he  con- 
siders should  not.  be  allowed  without  proof,  requiring  such  credit- 
ors to  attend  before  the  court  on  a  day  to  be  named  in  such  notice, 
and  prove  their  claims  to  the  satisfaction  of  the  court. 

2.  Disallowance  on  Default. — In  case  any  creditor  does  not 
attend  in  pursuance  of  such  notice  his  claim  shall  be  disallowed, 
unless  the  court  sees  fit  to  gradt  further  time  for  the  proof  thereof; 

3.  Disallowance  on  Hearing.— If  any  creditor  attends  in  pur- 
suance of  such  notice,  the  court  may  on  hearing  the  matter  allow 
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or  disallow  the  claim  of  such  creditor  in  whole  or  in  part.    52  V., 
c.  32,  s.  14,  55-5G  V.,  c.  28,  s.  1. 

74.  Distribution,  of  Assets. — After  the  notices  required  by  the 
two  last  preceding  sections  have  been  given,  and  the  respective 
times  therein  ^specified  have  expired,  and  all  claims  of  which  proof 
has  been  required  by  due  notice  in  writing  by  the  liquidator  in  that 
behalf  have  been  allowed  or  disallowed  by. the  court  in  whole  or  in 
part,  the  liquidator  may  distribute  the  assets  of  the  company  or 
any  part  thereof  among  the  persons  entitled  thereto  and  without 
reference  to  any  claim  against  the  company  which  shall  not  have 
then  been  sent  to  the  liquidator. 

2.  As  to   claims   not   sent   in. — The    liquidator     shall    not    be  t 
liable  to  any  person  whose  claim  shall  not  have  been  sent   in    at 
the  time  of  distributing  suoh  assets,  or  part  thereof  for  the  assets 
or  part  thereof  so  distributed.     R.S.,  c.  129,  s.  GO. 

The  allowance  of  a  claim  put  in  after  the  time  fixed  by  the 
court  is  ex  debite  justitlae,  and  not  discretionary.  Per  Robertson, 
J.,  re  Central  Bank  of  Canada  (Copley's  Case),  (1889),  17  O.  R.  122. 

75.  Rank  of  Claims  Sent  in  After  the  Distribution  has 
been  Commenced. — In  case  any  claim  or  claims  shall  be  sent  in 
to  the  liquidator  after  any  partial  distribution  of  the  assets  of  the 
company,  such  claim  or  claims,  subject  to  proof  and  allowance  as 
required  by  this  Act,  shall  rank  with  other  claims  of  creditors  in 
any  future  distributions  of  assets  of  the  company.  R.  S.,  c.  129,  s, 
60. 

»  Secured  Claims. 

76.  Duty  of  Creditor  Holding  Security.— If  a  creditor  holds 
security  upon  the  estate  of  the  company,  he  shall  specify  the  nature 
and  amount  of  such  security  in  his  claim,  and  shall  -therein,  on  his 
oath,  put  a  specifi-ed  value  thereon.    R.S.,  c.  129,  s.  62. 

77.  Option  of  Liquidator  as  to  Security. — The  liquidator, 
under  the  authority  of  the  court,  may  either  consent  to  the  reten- 
tion by  the  creditor  of  the  property  and  effects  constituting  such 
security  or  on  which  it  attaches,  at'  such  specified  value,  or  he 
may  require  from  such  creditor  an  assignment  and  delivery  of  such 
security,  property  and  effects,  at  such  specified  value,  to  be  paid 
by  him  out  of  the  estate  so  soon  as  he  has  realized  such  security, 
together  with  interest  on  such  value  from  the  date  of  filing  the 
claim  till  payment.    R.  S.,  c.  129,  s.  62. 

78.  Ranking  of  Secured  Creditor. — In  case  of  such  retention 
the  difference  between  the  value  at  which  the  security  is  retained 
and  the  amount  of  the  claim  of  such  creditor  shall  be  the  amount 
for  which  he  may  rank  as  aforesaid.    R.  S.,  c.  129,  s.  62. 

79.  Security  by  Negotiable  Instrument. — If  a  creditor 
holds  a  claim  based  upon  negotiable  instruments  upon 
which  the  company  is  only  indirectly  or  secondarily  liable,  and 
which  is  not  mature  or  exigible,  such  creditor  shall  be  considered 
to  hold  security  within  the  meaning  of  the  three  last  preceding 
sections  and  snail  put  a  value  on  the  liability  of  the  person  prim- 
arily iliable  theneon  as  being  his  security  for  the  payment  thereof; 

2.  Revaluation. — After  the  maturity  of  such  liability  and  its 
non-payment,  he  shall  be  entitled  to  amend  and  revalue  his  claim. 
R.S.,  c.  129,  s.  62. 

Where  a  creditor  who  holds    acceptances  of    the    company  for 
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the  amount  of  his  debt,  and  also  debentures  as  collateral  security, 
he  can  only  prove  for  the  amount  really  due  him,  and  not  for  the 
amount  which    is  secured    by    the    debentures.     In  re  Blakely  Or- 
dinance Co.  (Metropolitan  &  Provincial  Bank's  Claim),  (1869),  L.  R..  S 
Eq.  244. 

80.  Security  by  Mortgage  or  Real  Property  or  a  Ship. — ■ 
If  the  security  consists  of  a  mortgage  upon  ships  or  shipping,  or 
upon  real  property,  or  of  a  registered  judgment  or  an  execution 
binding  real  property  which  is  not  by  some  other  provision  of  this 
Act  invalid  for  any  purpose  of  creating  a  lien,  claim  or  privilege 
upon  the  real  or  personal  property  of  the  company,  the  property 
mortgaged  or  bound  by  such  security  shall  only  be  assigned  and 
delivered  to  the  creditor. 

(a.)  Assignment  with  Defective  Title. — Subject  to  all  pre- 
vious mortgages,  judgments,  executions,  hypothecs  and  liens  there- 
on, holding  rank  and  priority  before  his  claim,  and 

(b.)  Under  Obligation. — Upon  his  assuming  and  binding  him- 
self to  pay  all  such  previous  mortgages,  judgments,  executions,  <hy- 
id  liens,  and 

(c.)  Subject  to  Indemnity. — Upon  his  securing  the  estate  of 
the  company  to  the  satisfaction  of  the  liquidator  against  any  claim 
by  reason  of  such  previous  morl  .  iidgments,    executions,    hy- 

pothecs and  liens.     R.  S.,  c.  129,  s.  I 

81.  In  Case  of  Subsequent  Claims  by If  there  are  mortga- 
ge's, judgments,  e  r  liens  upon  such  ships  or 
shipping  or  real  property  subsequent  to  those  of  such  creditor,  he 
shall  only  obtain  the  property. 

(a.)  Consent. — By  consent  of  the  subsequently  secured  credit- 
ors, or 

(b.)   Claims   filed. — Upon  itheir  filing    their    claims    spec: 
their  security  no  value,  or 

(c.)  Value  Paid. — Upon  his  paying  the  value  by  them  placed 
thereon,  or 

(d.)  Company  Indemnified. — Upon  his  securing  the  estate  of 
the  company  to  the  satisfaction  of  the  liquidator  against  any  claim 
by  reason  of  such  ^is^equent  m  -inents,  executions,  hy- 

pothecs and  liens.     R.  S.,  c.   L! 

A  secured  creditor  has  a  right  to  apply  for  and  obtain  leave 
to  bring  an  action  to  enforce  his  security.  It  is  not  optional  for 
a  secured  creditor  to  either  prove  his  claim  in  a  winding-up  or  else 
proceed  with  an  action  to  enforce  it  ;  and  if  he  does  commence  an 
action  it  m  still  compulsory  on  him  to  proceed  before  the  liquidator 
imdt:  •  inding-up  Act.     In  Re  Leitora,  9  B. 

C.  R.„  471. 

82.  Authority   to  Retain   Necessary. — Upon   a   secured   claim 
being    filed,     with     a     valuation     of    the    security,    the    liquidator, 
shall     procure     the     authority     of      the      court      to      consent      to 
the  retention  of  the  security  by  the  creditor,  or  shall  require  from 
him  an  assignment  and  delivery  thereof.     R.  S.,  c.  129,  s.  64. 

Dividend  Sheet. 

83.  Must    Provide    far   privileged  and    secured   Claims. — In 

the  preparation  of  the  dividend  sheet,   due  regard  shall  be  had  to 
the  rank  and  privilege  of  every  creditor,  but  no  dividend  shall  be 
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allotted  or  paid  to  any  creditor  holding  security  upon  the  estate  of 
the  company  for  his  claim  until  the  amount  for  which  he  may  rank 
as  a  creditor  upon  the  estate,  as  to  dividends  therefrom  is  estab- 
lished, as  herein  provided.     R.S.,  c.  129,  s.  65. 

Liens. 

84.  No  lien  by  execution,  etc.,  after  commencment  of 
winding  up. — No  lien  or  privilege  shall  be  created — 

(a)  Upon  the  real  or  personal  property  of  the  company,  for  the 
amount  of  any  judgment  deibt,  or  of  the  interest  thereon,  by  the 
issue  or  delivery  to  the  sheriff  of  any  writ  of  execution,  or  toy  levy- 
ing upon  or  seizing  under  such  writ  the  effects  or  estate  of  the 
company; 

Ob)  Upon  the  real  or  personal  property  of  the  company,  or  upon 
any  debts  due  or  accruing  or  'becoming  -due  to  the  company,  by  the 
filing  or  registering  of  any  memorial  or  minute  of  judgment,  or  by 
the  issne  or  taking  out  of  any  attachment  or  garnishee  order  or 
other  process  or  proceeding;  — 

if,  before  the  payment  over  to  the  plaintiff  of  the  moneys 
actually  levied,  paid  or  received  under  such  writ,  memorial, 
minute,  attachment,  garnishee  order  or  other  process  or 
proceeding,  the  winding  up  of  the  .business  of  the  company  has  com- 
menced: Provided  that  this  section  shall  not  affect  any  Men  or 
privilege  for  costs  which  the  plaintiff  possesses  under  the  law  of  the 
province  in  which  such  writ,  attachment,  garnishee  order  or  other 
process  or  proceeding  was  issued  or  taken  out."  8  Edw.  VII.,  c.  75, 
s.  1. 

Contestation  of  Claims. 

85.  Claim     or     Dividend    may    be*     Objected     to. — Any   li- 
quidator,  creditor  or  contributory  or  shareholder  or  member  may 
object  to  any  claim   filed  with  the  liquidator,  or  to   any  dividend 
declared.     R.  S.,  c.  129,  8.  67,  52  V.,  c.  '32,  s.  15. 

86.  Objections  to  be  Filed  in  Writing. — If  a  claim  or  div- 
idend is  objected  to,  the  objections  shall  be  filed  in  writing  with 
the  liquidator,  together  with  the  evidence  off  the  previous  service  of  a 
copy  thereof  on  the  claimant; 

2.  Answers  and  Replies.— The  claimant  shall  have  six  days  to 
answer  the  objections,  or  such  further  time  as  the  court  allows, 
and  the  contestant  shall  have  three  days  to  reply,  or  such  further 
time  as  the  court  allows.     R.  S.,  c.  129,  &  67. 

87.  Day  to  be  Fixed  for  Hearing. — Upon  the  completion  of  the 
issues  upon  the  objections,  the  liquidator  shall  transmit  to  the  court 
all  necessary  papers  relating  to  the  contestation,  and  the  court 
shall  then,  on  the  application  of  either  party,  fix  a  day  for  taking 
evidence  upon  the  contestation,  and  hearing  and  determining  the 
same.    R.  S.,  c.  129,  s.  67. 

88.  Costs. — The  court  may  make  such  order  as  iseems  proper 
in  respect  to  the  payment  of  the  costs  of  the  contestation  by  either 
party,  or  out  of  the  estate  of  the  company.    R.  S.,  c.  129,  s.  67. 

89.  Default  in  Answer  by  Plaintiff.— If,  after  a  claim 
or  dividend  has  been  duly  objected  to,  the  claimant  does  not 
answer  the  objections,  the  court  may,  on  the  application  of  the 
contestant,  make  an  order  barring  the  claim  or  correcting  the 
dividend,  or  may  make  such  other  order  in  reference  thereto  a* 
appears  right.    R.  S.,  c.  129,  s.  67. 
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90.  Security  for  Costs. — The  court  may  order  the  person 
objecting  to  a  claim  or  dividend  to  give  security  for  the  costs  of 
the  contestation  within  a  limited  time,  and  may,  in  default,  dis- 
miss the  contestation  or  stay  proceedings  thereon,  upon  such  terms 
as  it-he  court  thinks  just.     R.S.,  c.     129,  is.  67. 

Distribution  of  Assets. 

01.  Distribution  of  Property  of  Company — The  property  of 

the  company  shall  be  applied  in  satisfaction  of  its  debts  and  liabil- 
ities and  the  charges,  costs  and  expenses  incurred  in  winding-up  its 
affairs.     R.  S.,  c.  129,  s.  58. 

92.  Winding-up  expenses  Payable  out  of  Estate. — All  costs, 
charges,  and  expenses  properly  incurred  in  the  winding  up  of  a 
company,  including  the  remuneration  of  the  liquidator,  shall  be  pay- 
able out  of  the  assets  of  the  company,  in  priority  to  all  other  claims. 
R.  S.,  c.  129,  s.  91. 

93.  Distribution  of  surplus  of  Property  of  Company. — 
The  court  shall  distribute  among  the  persons  entitled  there- 
to, any  surplus  that  remains  after  the  satisfaction  of  the  debts  and 
liabilities  of  the  company,  and  the  winding  up  charges,  costs  and 
expenses,  and  unless  it  is  otherwise  provided  by  law  or  by  the  Act, 
charter  or  instrument  of  incorporation,  any  property  or  assets  re- 
maining after  such  satisfaction  shall  be  distributed  among  the  mem- 
bers or  shareholders,  according  to  their  rights  and  interests  in  the 
company.     R.  S.,  c.  129,  ss.  51  and  58. 

lit  was  agreed  that  those  shareholders  Who  contributed  all  the 
capital  should  be  repaid  the  same  with  interest  before  the  other 
shareholders,  who  bad  received  paiid-up  shares  for  certain  patents 
and  premises,  should  participate  in  the  profits.  A  winding-up 
order  was  granitied  before  any  profits  were  made — Held,  that  as 
there  was  only  a  provision  for  a  preferential  dividend,  and  as  there 
was  no  arrangement  for  the  division  of  the  capital  on  the  disso- 
lution of  the  company,  the  surplus  assets  should  be  distributed  be- 
tween both  classes  of  shareholders  pro  rata,  without  regard  to  their 
right  respecting  dividends.  In  re  London  India  Rubber  Co.,  (1868). 
L.  R.,  5  Eq.  519.  As  to  distribution  of  surplus,  see  also  In  re 
Bangar  &  Portmadoc  Slate  &  Slab  Co.  (1875),  L.  R.,  20  Eq.  59.  In 
re  BHdgewater  Xa  riant  ion  Co.  (1S8S),  L.  R.,  -39  C.  D.  1;  (1889), 
L.  R.,  14  App.  Cos.  525. 

FRAUDULENT   PREFERENCES. 

94.  Gratuitous  Contracts  Presumed  to  be  with  Intent  to 
defraud  Creditors. — All  gratuitous  contracts  or  conveyances  or 
contracts  without  consideration,  or  with  a  merely 
nominal  consideration,  respecting  either  real  or  personal  property, 
made  by  a  company  in  respect  to  which  a  winding-up  order  under 
this  Act  is  afterwards  made,  with  or  to  any  person  whatsoever 
(whether  a  creditor  of  the  company  or  not),  within  three  months 
next  preceding  the  commencement  of  the  winding  up  or  at  any 
time  afterwards  shall  be  presumed  to  have  been  made  with  intent 
to  defraud  the  creditors  of  such  company.    R.  S.,  c.  129,  s.  68. 

95.  Contracts  Injuring  or  Obstructing  Creditors  Presumed 
to  be  with  Like  Intent. — All  contracts  by  which  creditors  are  in- 
jured, obstructed  or  delayed,  made  by  a  company  unable  to  meet  its 
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engagements  and  in  respect  to  which  a  winding-up  order  under 
this  Act  is  afterwards  made,  with  a  person  whether  a  creditor  of 
the  company  or  not,  who  knows  such  inability  or  has  probable  causa 
for  believing  such  inability  to  exist,  or  after  such  inability  is  pub- 
lic and  notorious  shall  be  presumed  to  be  made  with  intent  to  de- 
fraud creditors  oif  such  company.     R.S.,  c.  129,  s.  68. 

A  security  given  by  an  insolvent  company  in  payment  of  a~debt 
due  to  a  director  who  is  aware  of  the  state  of  the  company  can  b-e 
recovered  at  the  instance  of  the  liquidator,  even  though  the  direct- 
or was  pressing  for  payment.  The  director  should  resign  his  of- 
fice before  demanding  payment  from  a  company  so  situated.  Gas- 
light Improvement  Co.  v.  Terrell  (1870),  L.  R.,  10  Eq.  168.  In  that 
case  'it  was  held  that  the  bill  to  set  aside  the  security  might  be 
filed  in  the  name  of  the  company  as  plaintiff.  (lb.)  See  also  de- 
cisions cited  under  sub-title  '•Fraudulent  Preferences"  in  notes  to 
sec.  5,  sup)  a. 

96.  Contracts  with  Consideration  Voidable  When. — 
A  contract  or  conveyance  for  consideration,  respecting  either 
real  or  personal  property,  by  which  creditors  are  injured  or  ob- 
structed, made  by  a  company  unable  to  meet  its  engagements  with 
a  person  ignorant  of  such  inability,  whether  a  creditor  of  the  com- 
pany or  not,  and  before  such  inability  has  become  public  and 
notorious,  but  within  thirty  days  next  before  the  commencement 
of  the  winding  up  of  the  business  of  such  company  under  this  Act, 
or  at  any  time  afterwards,  is  voidable,  and  may  be  set  aside  by  any 
court  of  competent  jurisdiction,  upon  such  terms  as  to  the  protec- 
tion of  such  person  from  actual  loss  or  liability  by  reason  of  such 
contract,  as  the  court  orders.     R.  S.,  c.  129,  s.  69. 

97.  Contracts  made  with  intent  to  Defraud  or  Delay  Cre- 
ditors Void. — All  contracts  or  conveyances  made  and  acts 
done  by  a    company,  respecting  either  real    or  personal    property, 

with  intent  fraudulently  to  impede,  obstruct  or  delay  the  creditors 
of  the  company  in  their  remedies  against  the  company  or  with  in- 
tent to  defraud  the  creditors  of  the  company  or  any  of  them, — and 
so  made,  done  and  intended  with  the  knowledge  of  the  person  con- 
tracting or  acting  with  the  company,  whether  a  credit- 
or of  the  company  or  not, — and  which  have  the  effect  of  impeding, 
obstructing  or  delaying  the  creditors  in  their  remedies 
or  of  injuring  them,  or  any  of  them,  shall  be  null  and  void.  R.  S., 
c.  129.  s.  70. 

98.  Sale  or  Transfer  in  Contemplation  of  Insolvency. — If 
any  sale,  deposit,  pledge  or  transfer  is  made  of  any  pro- 
perty, real  or  personal,  by  a  company  in  contemplation  of  insol- 
vency under  this  Act,  by  way  of  security  for  payment  to  any  cre- 
ditor,—or  if  any  property,  real.br  personal,  movable  or  immovable, 
goods,  effects  or  valuable  security,  are  given  by  way  of  payment 
by  such  company  to  any  creditor,  whereby  such  creditor  obtains 
or  will  obtain  an  unjust  preference  over  the  other  creditors,  such 
sale,  deposit,  pledge,  transfer  or  payment  sball  be  null  and  void: 
and  the  subject  thereof  may  be  recovered  back  for  the  benefit  of 
the  estate  by  the  liquidator,  in  any  court  of  competent  jurisdiction. 

2.  Presumption  if  within  Thirty  Days. — If  such  sale,  depos- 
it, pledge  or  transfer  is  made  within  thirty  days  next  before  the 
commencement  of  the  winding  up  under  this  Act.  or  at  any  t  me 
afterwards,  it  shall  be  presumed  to  have  been  so  made  jn  contem- 
plation of  insolvency.     R.  S.,  c.  129,  s.  71. 
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On  ]5th  November,  W.  and  McM.  deposited  in  the  Central 
Bank,  for  collection,  a  cheque,  which  was  collected  the  same  day. 
It  subsequently  appeared  that  on  that  date  the  bank  was  hopelessly 
Insolvent;  that  on  the  previous  day  the  directors  had  passed  a 
resolution  instructing  the  cashier  to  apply  to  other  banks  for 
assistance,  and  deciding  to  suspend  payment  if  that  was  refused; 
that  the  other  banks  declined  to  assist  and  that  the  Central  Bank 
did  not  open  its  doors  on  November  16— Held,  that  the  depositors 
were  entitled  to  be  repaid  the  amount  of  their  deposit  as  being 
obtained  from  them  by  fraud.  The  depositors  were  not  in  the 
position  of  creditors  of  the  bank,  and  therefore  it  would  not  be  a 
preferential  payment.  Re  The  Central  Bank  of  Canada  (Well's  and 
MaeMurchy's  Case),  (18S8).  15  O.  R.  611. 

A  depositor  may  recover  from  the  liquidators  the  money  he 
deposited  on  the  day  the  bank  suspended  payment  Exchange  Bank 
of  Canada  v.  The  Montreal  Coffee  House  Association  (1886),  2  M.  L.  R. 
(S.  C.)  141.  See  also  Craigie  v.  Hadley  (1885),  99  N.  Y.  (Ct.  of  Ap- 
peals 131.  (Anonymous  Case  1876),  67  N.  Y.  (Ct.  of  Appeals),  598. 
Dodge  v.  Ifastin  (1883),   17  Federal  Rep.  660. 

99.  Payments  by  Company  Within  Thirty  Days. — Every 
payment  made  within  thirty  days  next  before  the  commence- 
ment of  the  winding  up  under  this  Act  by  a  company  unable  to 
meet  its  engagements  in  full,  to  a  person  knowing  such  inability, 
or  having  probable  cause  for  believing  the  same  to  exist,  shall 
be  void,  and  the  amount  paid  may  be  recovered  back  by  the  liqui- 
dator by  suit  or  action  in  any  court  of  competent  jurisdiction; 

2.  Restoration  of  Security  .—If  any  valuable  security  is  given 
up  in  consideration  of  such  payment,  such  security  or  the  value 
thereof  shall  be  restored  to  the  creditor  upon  the  return  of  such 
payment.     R.    S.,  c.  129,  s.  72. 

A  bank  suspended  payment  on  15th  September,  1883.  Wind- 
ing-up proceedings  were  commenced  22nd  November,  and  the 
winding-up  order  made  5th  December.  S.  was  a  depositor  in  the 
bank.  At  the  time  of  the  suspension  R.  &  G.  H.  were  indebted  to 
the  bank,  which  held  certain  hardware  as  security.  Wishing  tft 
realize,  the  bank  sold  this  hardware  to  A.  H.  &  Co.,  and  accepted 
S.'s  cheques  drawn  on  his  deposit  account  as  payment.  A.  H.  & 
Co.  gave  their  acceptances  to  S.  and  duly  paid  them.  S.,  being 
indebted  to  A.  H.  &  Co.,  gave  them  his  cheque  on  the  bank  in  part 
payment,  which  the  bank  accepted  from  them  on  23rd  October  to 
retire  an  overdue  bill.  In  an  action  by  the  liquidator  to  recover 
from  S.  under  this  section,  it  was  held  that  he  could  not  do  so, 
the  reason  as  regards  the  first  transaction  being  that  S.  had 
received  no  valuable  consideration  from  the  bank  which  he  should 
be  ordered  to  repay.  On  19th  November,  S.  also  sold  his  cheque  on 
the  bank  for  $320 'to  his  uncle,  who  was  the  local  manager  of  the 
bank,  and  it  was  negotiated  and  accepted  by  the  bank  on  23rd 
November,  after  winding-up  proceedings  had  been  commenced— 
Held,  that  although  it  was  probably  an  invalid  transaction  so  far 
as  the  person  who  received  the  money  was  concerned,  yet  there  was 
no  payment  to  S.  of  anything  within  the  meaning  of  this  section. 
The  Exchange  Bank  of  Canada  v.  Stinson    (1885).  8  O.  R.  667. 

C.  &  S.,  depositors,  drew  a  cheque  for  $4,000  on  1st  November 
and  gave  it  to  D.,  who  was  a  debtor  of  the  bank  on  notes  maturing 
in  December  and  January.  S.  gave  C.  and  S.  mortgage  security 
for  the  cheque  on  31st  October.  The  arrangement  was  made  on 
5th  October.  The  cheque  was  only  presented  to  the  bank  on  23rd 
November    (the    day    after  winding-up    proceedings     commenced), 
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when  it  was  accepted  in  payment  of  the  notes.  The  liquidators 
sought  to  recover  the  amount  paid  on  the  cheque  as  having  been 
paid  to  C.  and  S.  after  the  commencement  of  winding-up  proceed- 
ings, and  as  being  an  unjust  preference—  Held  that  there  was  no 
payment  by  the  bank  to  the  defendants,  and  that,  therefore,  the 
case  was  not  within  the  statute.  Apart  from  the  $4,000,  C.  and 
S.  had  $2,118.03  to  their  credit  until  23rd  November.  One  Creen 
was  being  sued  by  the  bank  on  overdue  notes.  C.  and  S.  gave  him 
their  cheque  for  $2,118  on  21st  November,  receiving  in  return 
mortgage  security.  The  cheque  was  presented  and  the  notes  there- 
by retired  on  23rd  November— Held,  that  it  was  not  a  wrongful 
payment  under  the  Act  to  C.  and  S.  The  Exchange  Bank  of  Canada 
v.  Counsell,  et  al.    (1885),  8  O.  R.  673. 

100.  Debts  of  Company  Transferred  to  Contributories  or 
Persons  Indebted  to  the  Company. — When  a  debt  due  or  owing 
by  the  company  has  been  transferred  within  the  time  and  under 
the  circumstances  in  the  JLast  preceding  section  mentioned,  or  at 
any  time  afterwards,  to  a  contributory,  or  to  any  person  indebted 
or  liable  in  any  way  to  the  company,  who  knows  or.  has  probable 
cause  for  believing  the  company  to  be  unable  to  meet  its  engage- 
ments, or  in  contemplation  of  its  insolvency  under  this  Act,  for  the 
purpose  of  enabling  such  contributory  or  such,  person  indebted  or 
liable  to  the  company  to  set  up,  by  way  of  compensation  or  set-off, 
the  debt  so  transferred,  such  debt  shall  not  be  set  up  by  way  of 
compensation  or  set-off  against  the  claim  upon  such  contributory  or 
person.     R.   S.,  c.  129,  s.  73.  52  V.,  c.  32,  s.  16. 

By  52  Vic,  c.  32,  s.  16,  It  is  enacted  that  the  roregoing  section 
"shall  apply  to  all  persons  indebted  or  in  any  way  liable  to  the 
Company,  in  the  same  manner  and  to  the  same  extent  as  it  now 
applies  to  contributories." 

Y.,  in  making  a  deposit  on  a  Government  contract,  gave  a 
marked  cheque  for  $8,000;  subsequently  this  was  cancelled  and 
the  bank  issued  a  deposit  receipt  for  the  same  amount,  Y.  after- 
wards giving  the  bank  his  demand  note  as  security  for  the  receipt. 
Y.  was  a  shareholder  in  the  bank.  WThen  it  went  into  liquidation 
the  Government  required  him  to  give  better  security,  and  upon 
his  doing  so  assigned  to  him  the  deposit  receipt— Held,  that  as 
maker  of  the  note,  Y.  was  a  mere  debtor,  and  not  a  contributory, 
and  that  the  fact,  that  as  a  shareholder  he  was  a  contributory,  did 
not  alter  his  position  regarding  this  independent  transaction;  there- 
fore sec.  73  did  not  apply,  and  he  was  entitled  to  set  off  the  deposit 
receipt  against  his  note  held  by  the  liquidators  of  the  insolvent 
bank.  Re  The  Central  Bank  of  Canada  (York's  Case),  (1888).  15  O.  R. 
025.  (In  this  case  the  decision  of  the  Supreme  Court  of  Canada  in 
Tngs  v.  President  Bank  of  Prince  Edward  Island  (1885),  11  S.  C.  R. 
265  was  followed.) 

Held,  further,  that  the  prohibition  in  the  Act  against  acquiring 
debts  for  the  purpose  of  set-off  applies  only  to  the  case  of  contri- 
butories. As  regards  debtor  the  law  of  set-off  is  applicable  as  if 
the  company  was  a  going  concern.  In  this  case  the  right  of  set-off 
virtually  arose  by  reasons  of  dealings  prior  to  the  set-off.  for  Y. 
being  bound  to  give  security  to  the  satisfaction  of  the  Government, 
in  taking  up  the  deposit  receipt  and  giving  better  security,  was 
only  doing  what  he  was  obliged  to  do  by  a  prior  bona  fide  engage- 
ment. And  see.  Re  Moselei/,  etc.,  Coke  Co.  (Barrett's  Case)  4  De  O. 
J.  &  S.  756. 
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APPEALS. 

101.  Appeals  in  Case  of.— Except  in  the  Northwest  Territor- 
ies, an}'  person  dissatisfied  with  an  order  or  decision  of  thle  court 
or  a  single  judge  in  any  proceeding  under  this  Act  may; 

(a.)  Future  Rights. — If  the  question  to  be  raised  on  the  ap- 
peal involves  future  rights,  or 

(b.)  Principal.— If  the  order  or  decision  is  likely  to  affect 
other  cases  of  a  similar  nature  in  the  winding-up  proceedings,  or 

(c.)  Amount.— If  the  amount  involved  in  the  appeal  exceeds 
five  hundred  dollars,  by  leave  of  a  judge  of  the  court,  appeal  there- 
from.   R.  S.,  c.  129,  s.  74. 

102.  Court. — Such  appeal  shall  lie, 

(a.)  Ontario.— In  Ontario,  to  the  Court  of  Appeal  for  Ontario; 

(ib.)  Quebec.— In  Quebec,  to  the  Court  of  King's  Bench;  R.  S., 
c.  129,  s.  74. 

(c.)  Manitoba.— In  Manitoba,  to  the  Court  of  Appeal  for  Mani- 
toba; 

(d.)  Other  places. — In  any  of  the  other  provinces,  or  the 
Yukon  Territory,  to  a  Superior  Court  in  banc.  7-8  Edw.  VII,  c.  74, 
01  1. 

103.  Northwest    Territories In    the    Northwest    Territories 

any  person  dissatisfied  with,  an  order  or  decision  of  the  court  or  a 
single  judge,  in  any  proceeding  under  this  Act,  may,  by  leave  of  a 
judge  of  the  Supreme  Court  of  Canada,  appeal  therefrom  to  the 
Supreme  Court  of  Canada.    R.  S.,  c.  129,  s.  74. 

104.  Practice— Security.— All  appeals  shall  be  regulated,  as 
far  as  possible,  according  to  the  practice  in  other  cases  of  thle 
court  appealed  to;  but  no  appeal  hereinbefore  authorized  shall 
be  entertained  unless  the  appellant  has,  within  fourteen  days 
from  the  rendering  of  the  order  or  decision,  or  within  such  further 
time  as  the  court  or  judge  appealed  from  or,  in  the  Northwest  Ter- 
ritories, a  judge  of  the  Supreme  Court  of  Canada,  allows,  taken 
proceedings  therein  to  perfect  his  appeal,  nor  unless,  within  the 
said  time,  he  has  made  a  deposit  or  given  sufficient  security,  ac- 
cording to  the  practice  of  the  court  appealed  to  that  he  will  duly 
prosecute  the  said  appeal  and  pay  such  damages  and  costs  as  may 
be  awarded  to  thie  respondent.     R.  S.,  c.  129,  s.  74. 

Application  was  made  for  a  winding-up  order  against  a  com- 
pany whose  assets  were  already  being  realized  under  a  provincial 
statute.  The  court  granted  the  order,  appointed  the  receiver  in 
the  former  proceedings  interim  liquidator,  and  referred  the 
appointment  of  a  permanent  liquidator  to  the  master.  The  order 
also  directed  that  certain  accounts  which  had  been  taken  in  the 
former  proceedings  should,  so  far  as  they  were  applicable,  be 
adopted  in  the  winding-up  proceedings  under  the  Dominion  Act 
On  appeal  it  was  held  that  this  was  an  order  which  could  be 
appealed  from  as  ''involving  future  rights."  Re  Union  Fire  Insur- 
ance Co.  (1886),  13  A.  R.  268.     See  per  Osier,  J.  A.,  pp.  294-5. 

When  a  judge  decides  that  a  certain  portion  of  the  Act  is  not 
ultra  vires,  and  on  that  ground  grants  a  winding-up  order,  that 
order  can  only  be  set  aside  by  a  Divisional  Court,  and  the  petition 
for  its  rescission  should  not  be  presented  to  another  judge  sitting 
alone:  In.  re  Lake  Superior  Native  Copper  Co.,  Ltd.,  re  Plummet 
(1885),  9  0.  R.  277,  per  Proudfoot,  J.,  at  pp.  280-1. 
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In  England  it  has  been  held  that  the  restriction  of  appeals  to 
those  in  which  notice  has  been  given  within  a  certain  time  iron? 
the  date  of  the  order  appealed  from  does  not  apply  to  an  appeal 
from  any  order  made  on  the  original  petition  for  winding  up.  In 
re  Universal  Bank    (186G),  L.  R.,  1  Ch.  428. 

The  court  may  reverse  an  order  made  in  winding-up  pro- 
ceedings although  more  than  the  time  limited  by  the  statute  has 
elapsed  since  the  order  was  made.  In  re  Estates  Investment  Co..  Ex 
parte  Turnley  &  Oliver    (1809),  L.  R.,  8  Eq.  227. 

In  England  it  is  the  court  appealed  to  which  may  extend  the 
time  for  appealing;  and  it  may  do  so  even  when  the  time  limited 
by  the  statute  has  expired.  In  re  Bamed's  Banking  Co.  Banner  v. 
Johnston  (1871),  L.  R.,  5  H.  L.  157.  Under  our  Act  it  is  the  court 
appealed  from  which  is  intrusted  with  the  power  of  extending  the 
time  for  an  appeal. 

105.  Dismissing  Appeal. — If  the  party  appellant  does  not 
proceed  with  his  appeal,  according  to  this  Act  and  the  rules  of 
practice  applicable  to  the  court  appealed  to  on  the  application  of  the 
respondent,  may  dismiss  the  appeal,  with  or  without  costs.  R.  S., 
c.  129,  s.  75. 

106.  Appeal  to  Supreme  Court  of  Canada. — An  appeal,  it  the 
amount  involved  therein  exceeds  two  thousand  dollars,  shall,  by 
leave  of  a  judge  of  the  Supreme  Court  of  Canada  lie  to  that  court 
from, 

(a.)  The  Court  of  Appeal  for  Ontario, 

(b.)  The  Court  of  King's  Bench  in  Quebec,  or 

(c.)  A  Superior  Court  in  banc,  in  any  of  the  other  provinces  or 
in  the  Yukon  Territories.    R.  S.,  c.  129,  s.  76. 

Leave  to  appeal  per  saltum,  under  the  Supreme  Court  Act  can- 
not be  granted  in  a  case  under  thte  Winding-up  Act.  An  applica- 
tion under  the  Winding-up  Aot  for  leave  to  appeal  from  a  judgment 
of  the  Supreme  Court  of  N.B.  was  refused  where  the  judge  had 
made  no  formal  order  on  the  petition  for  a  winding-up  order  and 
the  proceedings  before  th-e  full  court  were  in  the  nature  of  a  refer- 
ence rather  than  of  an  appeal  from  his  decision.  In  re  Cushing 
Sulphite  Fibre  Co.,   1905,  36  S.  C.  R.,  494. 

A  judgment  setting  aside  an  order,  made  under  the  Winding-up 
Act,  for  the  postponement  of  foreclosure  proceedings,  and  directing 
that  such  proceedings  should  be  continued  is  not  a  final  judgment 
within  the  meaning  of  the  Supreme  Court  Act  and  does  not  in- 
volve any  controversy  as  to  a  pecuniary  amount.  In  re  Cushing 
Sulphite  Fibre  Co.,  1906,  37  S.  C.  R.,  173. 

A  judgment  refusing  to  set  aside  a  winding-up  order  does  not 
involve  any  appeal  and  leave  to  appeal  to  the  Supreme  Court  can- 
not   be    granted.      Cushing    Sulphite    Fibre    Co.  v.  Cushing.  190C,  37* 
S.  C.  R.,  427. 

PROCEDURE. 

107.  Describing  Liquidator. — In  all  proceedings  connected 
with  the  company  a  liquidator  shall  be  aescribed  as  the  "liquidator 
of  the  (name  of  company,)"  and  not  by  his  individual  name  only. 
R.  S.,  c.  129,  s.  29. 

108.  Similar  to  ordinary  Suit. — The  proceedings  under  a 
winding-up  order  shall  be  carried  on  as  nearly  as  may  be  in  the 
same  manner  as  an  ordinary  suit,  action  or  proceeding  within  the 
jurisdiction  of  the  court.     52  V.,  c.  32,  s.  21. 
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109.  Powers    of   Court   Exercised   by   a  Single   Judge.— The 

powers  conferred  by  this  Act  upon  the  court  may,  subject  to  the 
appeal  in  this  Act  provided  for,  be  exercised  by  a  single  judge 
thereof;  and  such  powers  may  be  exercised  in  chambers,  either 
during  term  on  in  vacation.     R.  S.,  c.  129,  s.  77. 

110.  Court  may  Refer  Matters. — After  a  winding-up  order 
is  made,  the  court  may  subject  to  an  appeal,  according  to  the  prac- 
tice of  the  court  in  like  cases  from  time  to  time  as  to  the  court 
may  seem  mest  by  order  of  reference  refer  and  delegate,  according 
to  the  practice  and  procedure  of  the  court,  to  any  officer  of  the 
court,  any  of  the  powers  conferred  upon  the  court  by  this  Act.  52 
Vic,  c.  32,  s.  20. 

When  a  claim  is  made  for  rent,  and  the  liquidator  attacks  it 
on  the  grounds  that  the  conveyance  under  which  the  claimant 
assumes  to  be  the  owner  of  the  premises  is  a  fraudulent  pre- 
ference, and  that  the  alleged  lease  was  never  executed,  the  master 
has  no  jurisdiction  to  adjudicate  upon  the  points  thus  raised.  The 
proper  course  is  for  the  liquidator  to  proceed  by  way  of  action 
under  sec.  31.  In  re  The  Sun  Lithoyraphiny  Co.  (Farquhar's  Claim), 
(1892),  22  O.  R.  57. 

Under  the  Ontario  Winding-Up  Act  the  security  must  be  given 
within  8  days.  It  was  held  that  there  was  a  sufficient  compliance- 
with  the  Act  when  a  bond  good  in  form  with  proper  sureties  was 
filed  on  the  last  of  the  S  days  though  not  allowed  by  the  judge;  but 
that  the  person  so  filing  a  bond  which  was  not  allowed  ran  the  risk 
of  losing  his  right  of  appeal  if  the  bond  proved  to  be  defective.  R* 
Union  Fire  Insurance  Co.  (1882),  7  A.  R.  783. 

111.  Service  of  Process  out  of  Jurisdiction. — The  court  shall 
have  the  power  and  jurisdiction  to  cause  or  allow  tifcj?  service  of  pro- 
cess or  proceedings  under  this  Act  to  be  made  on  persons  out  of 
the  jurisdiction  of  the  court  in  the  same  manner,  and  with  the  like 
effect,  as  in  ordinary  actions  or  suits  within  the  ordinary  jurisdic- 
tion  of  the  court.     52  V.,  c.  32,  s.  19. 

112.  Order  of  Court  to  be  deemed  Judgment. — Every  order 
of  the  court  or  judge  for  the  payment  of  money  or  costs, 
charges  or  expenses  made  under  this  Act  shall  be  deemed  a  judg- 
ment of  the  court,  and  may  be  enforced  aga.net  the  person  or 
goods  and  chattels,  lands  and  tenements  of  the  person  ordered  to 
pay.  in  the  manner  in  which  judgments  or  decrees  of  any  superior 
court  obtained  in  any  suit  may  bind  lands  or  be  enforced  in  the 
province  where  the  court  making  the  same  !s  situate.  58-59  V.,  c.  IS, 
s.  1. 

113.  Ordinary  Practice  in  Case  of  Discovery  Available. — 
The   practice   with   respect   to   the  discovery   of   assets   of  judgment 

.debtors  from  time  to  time  in  force  in  the  superior  courts  or  in  any 
superior  court  in  the  province  where  any  such  order  is  made, 
shall  be  applicable  to  and  may  be  availed  of  in  like 
manner  for  the  discovery  of  the  assets  of  any  person  who  by  sucq 
order  is  ordered  to  pay  any  money  or  costs,  charges  or  expenses. 
58-59  Vic,  c.  18,  s  1. 

114.  Attachment  and  Garnishment  of  Debts. — Debts  due 
to  any  person  against  whom  such  order  for  the  payment  of 
money,  costs  or  expenses  has  been  obtained  may,  in  any  Province 
where  the  attachment  and  garnishment  of  debts  is  allowed  by  law, 
be  attached  and  garnisheed  in  the  same  manner  as  debts  in  such 
Province  due  to  a  judgment  debtor  may  be  attached  and  ganrsheed 
by  a  judgment  creditor.     R.  S.,  c.  129,  s.  79. 
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115.  Witnesses'  Attendance — How  Secured. — In  any  action 
suit,  proceeding  or  contestation  under  this  Act,  the  court  ma^ 
order  the  issue  of  a  writ  of  subpoena  ad  testificandum  or  of  subpoena 
duces  tecum,  commanding  the  attendance,  as  a  witness,  of  any 
person  who  is  within  Canada.    R.  S.f  c.  129,  s.  80. 

116.  Arrest  of  Absconding  Contributory  or  Official  and 
Seizure  of  bis  goods,  Chattels  and  Books.—  The  court  may,  at 
any  time  ibefore  or  after  it  has  made  a  winding-up  order  upon 
proof  being  given  that  there  is  reasonable  cause  for  believing 
that  any  contributory  or  any  past  or  present  director,  manager, 
officer  or  employee  of  the  company  is  about  to  quit  Canada  or 
otherwise  abscond,  or  to  remove  or  conceal  any  of  his  goods  or 
chattels,  for  the  purpose  of  evading  payment  of  calls,  or  for  avoid- 
ing examination  in  respect  of  the  affairs  of  the  company,  cause 
such  person  to  be  arrested,  and  his  books,  papers,  moneys,  secur- 
ities for  money,  goods  and  chattels  to  be  seized,  and  him  and 
them  to  be  safely  kept  until  such  time  as  the  court  orders.  R.  S. 
c.  129.  s.  52. 

When  it  appeared  that  a  contributory  was  about  to  sell  his 
goods  for  the  purpose  of  evading  a  call,  the  court  read  this  section 
alternatively,  and  made  an  order  for  the  seizure  of  his  goods,  but 
refused  to  order  his  arrest  upon  a  mere  hearsay  statement  of  his 
intention  to  leave  the  country.  In  re  Imperial  Mercantile  Credit  Co., 
(1867),  L.  R.,  5  Eq.  264. 

117.  Examination  of  Persons  having  Effect  of  Company, 
or  Information. — The  court  may,  after  it  has  made  a  winding-up 
order,  summon  before  it  or  before  any  person  named  by  it,  any  of- 
ficer of  tire  company  or  person  known  or  suspected  to  have  in  his 
possession  any  of  the  estate  or  effects  of  the  company,  or  supposed 
to  be  indebted  to  the  company,  or  any  person  whom  the  court 
deems  capable  of  giving  information  concerning  the  trade,  dealings, 
estate  or  effects  of  the  company.    R.  S.,  c.  129,  s.  81. 

118.  Persons  Summoned  Refusing  to  Attend If  any  person 

so  summoned,  after  being  tendered  a  reasonable  sum  for  his  ex- 
penses, refuses,  without  a  lawful  excuse,  to  attend  at  the  time  ap- 
pointed, the  court  may  cause  such  person  to  be  apprehended  and 
brought  up  for  examination.    R.  S.,  c.  129,  s.  81. 

119.  Production  of  Papers. — The  court  may  require  any  such 
officer  or  person  to  produce  before  the  court  any  book,  paper,  deed, 
writing  or  other  document  in  his  custody  or  power  relating  to  the 
company.    R.  S.  c  129,  s.  81. 

120.  Lien  on  Documents. — If  any  person  claims  any  lien  on 
papers,  deeds/writings  or  documents  produced  by  him,  such  produc- 
tion shall  be  without  prejudice  to  such  lien,  and  the  court  shall 
have  jurisdiction  in  the  winding  up,  to  determine  all  questions  re- 
lating to  such  lien.      R.  S.,  c.  129.  s.  81. 

When  a  judge  has  ordered  a  person  to  be  summoned  for 
examination  on  the  ground  that  he  believes  him  capable  of  giving 
information,  etc.,  an  appellate  court  will  not  interfere  with  this 
exercise  of  his  discretion  except  in  an  extreme  case.  In  re  O-old 
Co.  (1879),  L.  R.,  12  C.  D.  77.  And  it  has  been  held  that  the  only 
ground  upon  which  a  person  so  summoned  can  contest  the  validity 
of  the  summons  is  that  of  want  of  jurisdiction;  and  that  if  the 
jurisdiction  exists  the  witness  has  no  locus  standi  to  appeal  against 
the  order.  In  re  Silkstone  &  Dodworth  Coal  &  Iron  Go.  {Whit- 
worth's  Case),  (1881),  L.  R.,  19  C.  D.  118.  But  see,  In  re  North 
Australian  Territory  Co.  (1890),  L.  R.,  45  C.  D.  87.    A  mere  creditor 
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of  the  company  who  is  not  shown  to  be  capable  of  giving  informa- 
tion of  the  nature  referred  to  in  the  section  is  not  a  person  to  be 
examined.  In  re  Accidental  d  Marine  Insurance  Corporation  (1867), 
L.  R.,  5  Eq.  22.  When  shares  have  been  transferred  to  the  name 
of  an  infant,  the  broker  who  acted  in  the  transfer  is  a  proper  per- 
son to  be  summoned  in  order  that  he  may  explain  the  circum- 
stances of  the  transaction.  In  re  Mercantile  Credit  Association 
(Clement's  Case);  (18C9),  L.  R,,  13  Eq.  179. 

Any  person  indebted  to  a  contributory  may  be  examined  as  to 
the  latter's  means.  In  re  Land  Credit  Co.  of  Ireland  (Trower  &  Law- 
son's  Case),  (1872),  L.  R,  14  Eq.  8.  The  judge  granting  the  sum- 
mons may  direct  that  the  examination  shall  be  confined  within 
certain  limits.  In  re  Silkstone  &  Dodworth  Coal  &  Iron  Co.  (Whit- 
worth's  Case),  supra. 

The  manager  of  a  bank  where  a  contributory  has  had  an  ac- 
count may  be  examined  and  obliged  to  produce  any  books  which 
may  throw  light  on  the  account.  In  re  Contract  Corporation 
(Druitt's  Case),  (1872),  L.  R.,  14  Eq.  6. 

121.  Examination  on  Oath. — The  court  or  person  so  named 
may  examine,  upon  oath.,  either  by  word  of  mouth  or  upon  written 
interrogatories,  any  person  appearing  or  brought  up  in  manner 
aforesaid,  concerning. the  affairs,  dealings,  estate  or  effects  of  the 
company,  and  may  reduce  to  writing  the  answers  of  any  such-  per- 
son, and  require  him  to  subscribe  the  same.     R.  S.,  c.  129,  s.  82. 

122.  Inspection  of  Books  and  Papers. — After  a  winding-up 
order  has  been  made,  the  court  may  -make  such  order  for  the  in- 
spection, by  the  creditors,  shareholders,  members  or  contributories 
of  the  company,  of  its  books  and  papers,  as  the  court  thinks  just. 

2.  Limitation  of  Inspection. — Any   books  and  papers    in    the 
possession  of  the  company  may  be  inspected  in  conformity  with  the 
order  of  the  court,  but  not  further  or  otherwise.     R.  S.,  c.  129,  s.  54. 
The  inspection  is  only  to  be  ordered  for  the  purposes  of    the 
winding  up    and  for  the  benefit  of    those    iuterested    therein,  and 
not  for  the  purpose  of  enabling  individual  shareholders  to  establish 
personal  claims  against  the  directors.    The  section  refers  only  to 
books,  etc.,  in  the  possession  of  the  company,  and  does  not  empower 
tlhe  court  to  adjudicate  on  tire  ownership  of  books  or  papers  in  the 
possession  of  a  third  party  and  claimed  by  him  to  be  his  lawful 
property.     Tn  re  North  Brazilian  Sugar  Factories  (1S87),  37  C.  D.  83. 
123.   Officer  of  Company,  Mis-applying  Money — Order  com- 
pelling Repayment. — WThen,  in  the  course     of    the     winding    up 
of  the  business  of  a  company  under  this  Act,  it  appears  that  any 
past  or  present  director,    manager,   liquidator,    receiver,    employee 
officer  of    such  company  has  misapplied  or  retained  in  his  own 
\nds,  or    become    liable    or  accountable    for  any    moneys  of    the 
•>mpany,  or  been  guilty  of  any  misfeasance  or  breach  of  trust  in 
relation  to  the  company,  the  court  may,  on  the  application  of  any 
liquidator,  or  of  any  creditor  or  contributory  of  the  company,  not- 
withstanding  that   the   offence    is    one    for   which    the  offender    is 
criminally    liable,   examine    into    the    conduct    of    such    director, 
manager,  liquidator,   receiver,   officer   or   employee,  and   upon  such 
examination,     may     make     an     order     requiring     him.     to     repay 
any     moneys     so     misapplied     or    retained,      or      for     which      he 
has  become  liable  or  accountable,  together  with  interest,  at  such 
rate  as  the  court  thinks  just,  or  to  contribute  such  sums  of  money 
to  the  assets  of  the  company,  by  way  of  compensation  in  respect 
of  such  misnpnlicntion.  retention,  misfeasance  or  breach  of  trust,  as 
the  court  thinks  fit.    R.  S  ,  ?.  129,  3.  83. 
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The  powers  of  a  liquidator  under  this  section  are  wider  than 
were  those  of  the  company  itself  before  the  winding-up  order.  See 
In  re  National  Funds  Assurance  Co.  (1878),,  L.  K.,  10  C.  D.  118.  And 
per  Lord  Hatherly  in  Wuterhouse  v.  Jamieson  (1870),  L.  R.,  2  H.  L. 
(Sc.)  20.  But  see  remarks  of  Lord  Westbury  and  Lord  Chelms- 
ford in  the  latter  case,  to  the  effect  that  the  liquidator  merely 
stands  in  the  place  of  the  company,  and  in  enforcing  the  rights  of 
creditor,  can  only  succeed  where  the  company  would  have  suc- 
ceeded. 

The  executors  of  deceased  directors  cannot  be  proceeded 
against  under  this  section,  as  they  are  not  officials  of  the  company. 
In  re  East  of  England  Bank  (Feltom's  Executors'  Case),  (18G5),  L.  R.t 
1  Eq.  210.  But  when  some  of  the  directors  alleged  to  be  liable 
und>r  the  section  are  dead,  a  summons  may  be  taken  out  against 
the  surviving  directors.  In  re  British  Guardian  Life  Assurance  Co. 
(1880),  L.  R.,  14  C.  D.  335. 

When  a  director  of  a  company  which  becomes  insolvent  with- 
draws money  as  remuneration  to  which  it  is  claimed  he  is  not  en- 
titled, the  matter  may  be  investigated  by  the  master,  who  has  jur- 
isdiction by  virtue  of  this  section  to  make  such  inquiry,  and  no 
formal  objection  should  be  allowed  to  affect  the  proper  operation 
of  the  section.  (See  also  subsection  2  of  section  77.)  R*  Bolt  d 
Iron  Co.  (Livingstone's  Case),  (1887),  14  O.  R.  211;  (1889).  affirmed 
on  appeal,  16  Ont.  A.  R.  397. 

A  director  of  a  company  who,  having  a  judgment  and 
execution  against  its  property,  acting  in  good  faith,  purchases 
the  same  at  a  sale  by  the  mortgagees  under  a  power  of  sale 
and  resells  at  a  profit,  is  a  trustee  of  the  property  for  the  com- 
pany (since  he  could  not  purchase  for  his  own  benefit),  and  is 
liable  to  the  liquidator  for  pront  made  on  the  resale.  The  fact 
that  he  appeared  at  the  sale,  and  thus  hampered  the  bidding,  was 
a  breach  of  trust  within  the  meaning  of  the  section;  as  was  also 
his  refusal  to  pay  over  or  account  for  what  he  made  by  the  sub- 
sequent sale.  Re  Iron  Clay  Brick  Manfg.  Co.  (Turner's  Case),  (1889), 
19  O.  R.  113. 

In  1867  Lord  Romilly,  M.R.,  held  that  no  order  compelling  a 
director  or  officer  of  a  company  to  refund  any  moneys  he  had 
misapplied  could  be  made  under  this  section  unless  the  case 
against  such  director  or  officer  was  clearly  and  distinctly  made 
out  and  no  question  of  law  was  involved.  In  re  Royal  Hotel  Co.  of 
Great  Yarmouth  (1867),  L.  R.,  4  Eq.  244.  But  in  1869,  Selwyn,  L.  J. 
and  Gifford,  L.  J.,  held  that  the  court  certainly  had  full  power 
under  the  section  to  compel  a  director  to  refund  in  any  case  where 
he  was  guilty  of  having  misapplied  the  moneys  of  the  company, 
and  that  there  was  no  such  limitations  on  that  jurisdiction  as  were 
alleged  by  Lord  Romilly  in  the  case  above  cited.  In  re  Mercantile 
Credit  Co.  (Stringer's  Case),  (1869),  L.  R.,  4  Ch.  475;  Selwyn,  L.  J., 
said:— 

"It  appears  to  me  that  if  we  had  now  to  draw  a  clause  in  the 
widest  and  fullest  manner  it  would  be  very  difficult  to  conceive 
anything  more  large  or  comprehensive  than  the  words  of  the  165th 
(83rd)  sections. 

In  that  case  the  directors  were  not  ordered  to  refund,  because 
it  was  decided  that  the  estimate  on  which  the  dividends  had  been 
voted  was  bona  fide;  but  the  principle,  that  the  court  had  power  to 
order  such  repayment  in  a  case  where  dividends  had  been  paid 
out  of  capital,  or  where  the  directors  had  otherwise  misapplied 
the  moneys  of  the  company,  was  fully  established,  and  was  adopt- 
ed in  later  cases.    See  In  re  County  Marine  Insurance  Co.  (Ranee's 


WINDING-UP  ACT.  547 

Case),  (1870),  L.    R.,    6    Ch.    104.    And,  In  re  Alexandra  Palace  Co. 
(1882),  '21  C.  D.  149. 

A  person  who,  being  aware  of  promotion  money  having  been 
improperly  paid  on  the  formation  of  a  company,  though  not  a  party 
to  such  payment,  afterwards  becomes  a  director  and  takes  no  steps 
to  recover  the  money  for  the  company,  does  not  thereby  become, 
liable  for  wilful  default  or  misfeasance  under  this  section.  In  re 
Forest  of  Dean  Coal  Alining  Co.  (1878),  10  C.  D.  450. 

If  directors  apply  the  moneys  of  the  company  for  purposes 
which  are  ultra  vires,  they  are  personally  liable  for  a  breach  of 
trust;  but,  if  the  moneys  are  applied  in  a  manner  which  might  be 
sanctioned  by  the  company,  a  clear  case  of  misfeasance  must  be 
established  to  render  them  personally  liable  for  the  losses  thus 
caused  to  the  company.  In  re  Faure  Electric  Accumulator  Co. 
(1888),        40  C.  D.  141. 

For  several  years  the  directors  of  a  company  presented  at  the 
general  meetings  reports  in  which  debts  known  by  them  to  be  bad 
were  entered  as  assets,  an  apparent  profit  being  thus  made  out. 
Acting  on  the  faith  of  these  reports,  the  shareholders  voted 
dividends,  which  were  paid  by  the  directors.  In  the  winding-up 
proceedings  the  liquidator  applied  under  this  section  for  an  order 
calling  on  the  directors  to  replace  the  amount  of  dividends  thus 
paid  out  of  the  capital— Held,  (1)  That  even  if  the  shareholders 
had  known  the  true  facts,  their  ratification  of  the  payment  of 
dividends  would  only  have  bound  them  individually,  for  the  act 
was  one  which  was  ultra  vires  the  company,  and  therefore  could 
not  be  adopted  or  ratified  by  the  company.  (2)  That  the  fact  that 
the  capital  thus  improperly  used  was  divided  amongst  the 
shareholders  did  not  protect  the  directors,  and  that  the  liquidator 
could  compel  the  directors  to  replace  the  money,  as  the  company 
inself  could  have  done  before  the  commencement  of  winding-up 
proceedings.  (3)  That  the  directors  could  not  set  off  (sec.  57) 
money  due  them  from  the  company  against  the  moneys  they  were 
thus  ordered  to  replace.  (4)  That  the  claim  was  for  a  breach  of 
trust,  and  the  Statutes  of  Limitations  could  not  be  set  up.  In 
re  Exchange  Banking  Co.  (Flitcroft's  Case),  (1882),  21  C.  D.  519. 

Three  minors,  at  the  direction  of  their  father,  applied  for  shares 
of  a  company  of  which  he  was  a  director.  Upon  allotment,  he 
gave  them  the  money  then  payable.  No  dividends  were  ever  paid, 
and  a  winding-up  order  was  made  before  any  of  the  minors  came 
of  age.  They  were  placed  upon  the  list  of  contributories,  but, 
when  it  was  discovered,  it  was  held  that  the  father  was  liable  for 
the  calls  in  arrears,  as  it  was  a  loss  occasioned  to  the  company 
by  his  breach  of  duty  as  a  director  in  having  shares  allotted  to 
infants.  In  re  Crenver  &  Wheal  Abraham  United  Mining  Co.,  ex  parte 
Wilson  (1872),  L.  R.,  8  Ch.  45. 

The  mere  acting  as  a  director  without  the  necessary  share 
qualification  is  not,  in  the  absence  of  some  misconduct  injurious 
to  the  interests  of  the  company,  a  misfeasance  under  this  section. 
The  section  creates  no  new  right,  but  only  provides  a  summary 
method  of  dealing  with  directors  guilty  of  acts  for  which  they  are 
liable  to  an  action.  In  re  Canadian  Land  Reclaiming  d  Colonizing 
Co.  (Coventry  and  Dixon's  Case),  (1880),  14  C.  D.  660. 

Held,  that  a  former  owner  of  bonus  shares,  which  he  had  be- 
fore the  winding-up  transferred  to  persons  entitled  to  hold  them  as 
fully  paid  up,  is  not  liable  to  be  placed  on  the  list  of  contributories 
in  respect  to  them,  unless  subjected  to  such  liability  by  the  Act 
under  which  the  company  was  created,  or  some  act  relating  thereto; 
fSemble,  however,  that  such  a  shareholder,  if  a  director,  commits   a 
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breach  of  (trust  'in  being  a  party  to  the  allotment  of  the  snares  as 
fully  paid  up,  as  well  as  in  putting  them  off  on  his  transferees  lto 
the  prejudice  of  the  company  as  fully  paid  up  shares;  and  such  a 
case  is  a  proper  one  for  an  order  tunder  sec.  123  (for  contribution 
by  him  by  way  of  compensation  in  respect  of  such  breach  of  trust. 
There  is  no  right  of  set-off  against  a  sum  ordered  to  be  paid  under 
the  authority  of  this  section.  In  re  Wiarton  Beet  Sugar  Co.,  Free- 
man's case.     1906,  12  O.  L.  R.,  149. 

124.  Dispensing  with  Notice. — The  court  may,  by  any 
order  made  after  the  winding-up  order  and  the  appointment  of  a 
liquidator,  dispense  with  notice  to  creditors,  contributories,  share- 
holders or  members  of  the  company  required  by  this  Act, 
where  in  its  discretion  such  notice  may  properly  de  dispensed  with. 
62  V.,  c.  32,  s.  11. 

125.  Courts  and  Judges  Auxiliary — Transfer  from  one  Court 
to  another. — The  counts  of  the  various  Provinces  and  'the  judges  of 
the  said  courts  respectively,  shall  be  auxiliary  to  one  another  for 
the  purposes  of  this  Act;  and  the  winding  up  of  the  business  of 
the  company  or  any  matter  or  proceeding  relating  thereto  may  be 
transferred  from  one  court  to  another,  with  the  concurrence,  or  by 
the  order  or  orders,  of  the  two  courts,  or  by  an  order  of  the 
Supreme  Court  of  Canada.    R.  S.,  c.  129,  s.  84. 

E.  g.,  when  the  Exchange  Bank  of  Canada  was  being  wound 
up  under  the  Act  in  Quebec,  actions  brought  by  the  liquidator  to 
upset  certain  proceedings  on  the  part  of  the  local  manager  of  the 
bank  at  Hamilton  and  his  nephew  (who  had  a  joint  deposit  ac- 
count), wrere  taken  in  Ontario  by  leave  of  the  Superior  Court  of 
the  Province  of  Quebec.  See  Exchange  Bank  of  Canada  v.  Stinson, 
(1885),  8  O.  R.  667.  And  Exchange  Bank  of  Canada  v.  CounseU 
(1885).  8  0.  R.  673  (noted  under  sec.  99.) 

126.  Order  of  one  Court  may  be  Enforced  by  another.— 
When  any  order  made  by  one  court  is  required  to  be  enforced  by 
another  court,  an  office  copy  of  the  order  so  made,  certified  by  the 
clerk  or  other  proper  officer  of  the  court  which  made  the  same' 
under  the  seal  of  sucth  court,  shall  be  produced  to  the  proper 
officer  of  the  court  required  to  enforce  the  same.    R.  S.,  c.  129,  s  85. 

127.  Proceeding  on  Order  of  Another  Court. — Such  last 
mentioned  court  shall,  upon  such  production  of  the  said  certified 
copy  of  such  order,  take  the  same  proceedings  thereon  for  enforcing 
the  order  as  if  it  was  the  order  of  the  court  required  to  enforce  it. 
R.  S.,  c.  129,  s.  85. 

128.  Rules  as  to  Amendments. — Tire  rules  of  procedure,  for 
the  time  being,  as  to  amendments  of  pleadings  and  proceedings  in 
the  court,  shall  apply,  as  far  as  practicable,  to  all  pleadings  and 
proceedings  under  this  Act: 

2.  Authority  to  Apply. — Any  court  before  which  such  pro- 
ceedings are  being  carried  on  snail  nave  full  power  and  authority 
to  apply  to  such  proceeding  the  appropriate  rules  of  such  court  as 
to  amendements.     R.  S,,  c.  129,  s.  86. 

129.  Irregularity  or  Default. — No  pleading  or  proceeding 
shall  be  void  by  reason  of  any  irregularity  or  default  which  may 
be  amended  or  disregarded;  but  the  same  may  be  dearth  with  ac- 
cording to  the  rules  and  practice  of  the  court  in  cases  of  irregular- 
ity or  default.    R.  S.,  c.  129,  s.  87.. 

130.  Powers  Conferred  by  this  Act  are  Supplementary. — 
Any  powers  by  this  Act  conferred  on  the  court  are  in  addition  to. 
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and  not  in  restriction  of  any  powers  at  law  or  in  equity,  of  institut- 
ing proceedings  against  any  contributory,  or  the  estate  of  any  con- 
tributory, or  against  any  debtor  of  the  company,  or  his  estate,  for 
the  recovery  of  any  call  or  other  sum  due  from  such  contributory, 
debtor,  estate,  and  such  proceedings  may  be  instituted  accordingly. 
R.  S.,  c.  129,  s.  90. 

131.  Wishes  of  Creditors. — The  court  may,  as  to  all  matters 
relating  to  the  wnding  up,  have  regard,  so  far  as  it  deems  just,  to 
the  wishes  of -the  creditors,  contributories,  shareholders  or  members 
as  proved  to  it  by  any  sufficient  evidence.     R.  S.,  c.  129,  s.  19. 

131a.  "Solicitors  and  counsel  representing  classes  of  cre- 
ditors.— The  court  if  satisfied  that,  with  respect  to  the  whole  or 
any  portion  of  the  proceedings,  the  interests  of  creditors,  claimants 
or  shareholders  can  be  classified,  may,  after  notice  by  advertise- 
ment or  otherwise,  nomfinate  and  appoint  a  solicitor  and  counsel  to 
represent  each  or  any  class  .for  the  purpose  of  the  proceedings,  and 
alti  the  persons  composing  any  such  class  shall  be  bound  by  the 
acts  of  the  solicitor  and  counsel  so  appointed,  and  service  upon 
such  solicitor  of  notices,  orders,  or  other  proceedings  of  which  ser- 
vice is  required,  shall  for  all  purposes  be,  and  be  deemed  to  be, 
goo-d  and  sufficient  service  thereof  upon  all  the  persons  composing 
the  class  represented  by  him;  and  the  court  may,  by  the  order 
appointing  a  solicitor  and  counsel  for  any  class,  or  by  subsequent 
order,  provide  for  the  payment  of  the  costs  of  such  solicitor  and 
counsel  by  the  liquidator  of  the  company  out  of  the  assets  of  the 
company,  or  out  of  such  portion  thereof  as  to  the  court  seems  just 
and  proper."     (Added  by  6-7  Edw.  VII.,  c.  51,  s.  1.) 

132.  Liquidator  Subject  to  Summary  Jurisdiction  of 
Court. — The  liquidator  shall  be  subject  to  the  summary 
jurisdiction  of  the  court  in  the  same  manner  and  to  the  same 
extent  as  the  ordinary  officers  of  the  court  are  subject  to  its 
jurisdiction  and  the  performance  of  his  duties  may  be  compelled 
by  order  of  ihe  court.     JjL.  £?.,  c.  129,  s.  39. 

133.  Remedies  Obtained  by  Summary  Order. — All 
remedies  sought  or  demanded  for  enforcing  any  claim  for 
a  debt,  privilege,  mortgage,  lien  or  right  of  property  upon,  in  or 
to  any  effects  or  property  in  the  hands,  possession  or  custody  of  a 
liquidator,  may  be  obtained  by  an  order  of  the  court  on  summary 
petition,  and  not  by  any  action,  suit,  attachment,  seizure  or  other 
proceeding  of  any  kind  whatsoever.     R.  S.,  c.  129,  s.  39. 

The  president  of  a  company  became  responsible  to  a  bank  for 
advances  made  to  it,  and  the  company  gave  him  as  security  a 
mortgage  on  certain  lands.  In  the  winding-up  proceedings  the 
mortgagee  presented  a  petition  asking  for  an  order  directing  the 
conveyance  to  him  by  the  liquidator  of  the  company's  equity  of 
redemption — Held,  that  the  court  had  jurisdiction  to  make  the 
usual  order  for  foreclosure  or  sale,  and  that  it  was  a  matter  of 
discretion  whether  it  would  do  so  and  sanction  summary  pro- 
ceedings, by  virtue  of  sec.  39,  or  whether  it  would  direct  an 
action  to  be  taken.  Re  The  Essex  Land  d  Timber  Co.  (Trout's  Case) 
(1891),  21  O.  R.  367. 

Rtti.es,  Regulations  and  Forms. 

134.  Judges  may  make. — Proviso — A  majority  of  the  judges 
of  the  court,  of  which  the  chief  justice  shall  be  one,  may,  from 
time  to  time  make  and  frame  and  settle  the  forms,  rules  and  regu- 
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lations  to  be  fallowed  and  observed  in  proceedings  under  this  Act, 
and  make  rules  as  to  the  costs,  fees  and  charges  which  shall  or  may 
be  had,  taken  or  paid  in  aid  such  cases  by  or  to  attorneys,  solicit- 
ors or  counsel,  and  by  or  to  officers  of  courts,  whether  for  the  of- 
ficers or  for  the  Crown>  and  by  or  to  sheriffs,  or  other  persons,  or 
for  any  service  performed  or  work  done  under  this  Act:  Provided 
that  in  Ontario  the  judges  of  the  High  Court  of  Justice,  and  in 
Quebec,  the  judges  of  the  Court  of  King's  Bench,  or  a  majority  of 
such  judges  of  which  the  chief  justice  shall  be  one,  shall  make  and 
settle  such   forms,  rules  and  regulations.     R.    S.,     c.  129,  s.  92. 

135.  Until  Rules  are  Made  Procedure  of  Court  to  Apply. — 
Until  such  forms,  rules  and  regulations  are  made,  the  various 
forms  and  procedures,  including  the  tariff  of  costs,  fees  and 
charges  in  cases  under  this  Act,  shall,  unless  otherwise  specially  pro- 
vided be  the  same,  as  nearly  as  may  be,  as  those  of  the  court  in  other 
cases.    R.  S.,  c.  129,  s.  93. 

Unclaimed  Deposits. 

136.  Unclaimed  Dividends  to  Remain  in  Bank— All  divi- 
dends deposited  in  a  bank  and  remaining  unclaimed  at  the  time  of 
the  final  winding  up  of  the  business  of  the  company  shall  be  left 
for  three  years  in  the  bank  where  tney  are  deposited,  subject  to  the 
claim  of  the  person  entit'ed  thereto: 

2.  And  Faid  to  Minister  After  Three  "Sears.— If  such  divi- 
dends are  'unclaimed  at  the  expiration  of  three. years  aforesaid  they 
shall  be  paid  over  by  such  bank,  with  interest  accrued  thereon,  to  the 
Minister. 

3.  If  Afterwards  Claimed. — If  such  dividends  are  afterwards 
duly  claimeu,  they  shall,  with  such  interest,  be  paid  over  to  the  per- 
sons entitled  thereto.    R.  S.,  c.  129,  s.  94. 

137.  Money  Deposited  Not  Paid  After  Three  Years  to  be 
Paid  io  Minister  cf  Finance. — The  money  deposited  in  the  bank 
by  the  liquidator  after  the  final  winding  up  of  the  business  of  the 
company  shall  be  left  for  three  years  in  the  bank,  subject  to  be 
claimed  by  the  persons  entitled  thereto  and,  if  not  then  paid  out  to 
such  persons,  shall  be  then  paid  over,  witn  the  interest  accrued  there- 
on to  the  Minister  and,  if  afterwards  claimed,  shall  be  pad  with  such 
interest  to  the  persons  entitled  to  the  same.     R.  S.,  c.  129.  s.  41. 

Offences  and  Penalties. 

138.  Court  May  Direct  Criminal  Proceedings. — When  a 
winding-up  order  is  made,  if  it  appears  in  the  course  of  such  wind- 
ing up  that  any  past  cr  present  d  rector,  manager,  officer  or  member 
of  the  company  is  guilty  of  an  offence  in  relation  to  the  company  for 
which  he  is  criminally  liable,  the  court  may,  on  the  application  of 
any  person  interested  in  such  winding  up,*  or  of  its  own  motion, 
direct  the  liquidator  to  institute  and  conduct  a  prosecution  or  pro- 
secutions for  such  offence,  and  may  order  the  costs  and  expenses 
to  be  paid  out  of  the  assets  of  the  company.    R.  S.,  c.  129,  s.  96. 

139.  Destruction  of  Books  or  False  Entry  Therein. — Pen- 
alty.— Every  person  who  with  intent  to  defraud  or  deceive  any 
person,  destroys,  mutilates,  alters  or  falsifies  any  nook,  paper,  writ- 
ing or  security,  or  makes  or  is  pr'vy  to  the  making  of  any  false  or 
fraudulent  entry  in  any  register,  book  of  account  or  other  document 
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belonging  to  the  company,  the  business  of  which  is  being  wound  up 
under  this  Act,  is  guilty  of  an  ind  otable  offence  and  liable  to  impri- 
sonment in  the  penitentiary  for  any  term  not  less  than  two  years, 
or  to  imprisonment  in  any  gaol  or  in  any  place  of  confinement  other 
than  a  penitentiary  for  any  term  not  less  than  two  years,  with  or 
without  hard  labor.    R.  S.,  c.  129,  s.  95. 

140.  Failure  to  Comply  With  Order  of  Court  a  Con- 
tempt.— Any  liquidator,  director,  manager,  receiver,  officer  or  em- 
ployee of  a  company,  failing  to  comply  with  the  requirements  or 
directions  of  any  order  made  by  the  court  under  this  Act,  shall  be 
guilty  of  contempt  of  court  and  shall  be  subject  to  all  process  and 
punishments  of  such  court  for  contempt. 

2.  Removal  of  Liquidator  from  Office.— Any  liquidator  SO 
failing  may  in  the  discretion  of  the  court  be  removed  from  office  as 
such  liquidator.    R.  S.,  c.  129,  es.  38,  3y,  40  and  83. 

141.  Refusal  by  Officers  of  Company  to  Give  Informa- 
tion.— Penally. — Any  refusal  on  the  part  of  the  president,  directors, 
officers  or  employees  of  the  company  to  give  all  information  pos- 
sessed by  them  respectively  as  to  the  affairs  of  the  company  required 
by  the  accountant  or  other  person  ordered  by  the  court  under  this 
Part  to  inquire  into  the  affairs  of  the  company  and  to  report  thereon 
shall  be  a  contempt  of  court  and  such  president,  directors,  officers 
and  employees  shall  be  subject  to  a  1  possessed  by  them  respectively 
as  to  the  affla  rs  of  the  company.     R.  S ,  c.  129,  s.  11. 

142.  Failure  to  Deposit  in  Bank  Money  of  Estate  — Penalty. 
— Every  liquidator  who  shall  not  within  three  days  after  the  date  of 
the  final  w  nding-up  of  the  business  of  the  company,  deposit  in  the 
bank  appointed  or  designated  as  hereinbefore  provided,  any  money 
belonging  to  the  estate  of  which  he  is  such  liquidator,  then  in  his 
hands  and  not  required  for  any  other  purpose  authorized  by  this 
Act,  with  an  account  of  such  money,  and  a  sworn  statement  that 
the  same  is  all  tint  he  has  in  his  hands,  shall  incur  a  penalty  not 
exceeding  ten  dollars  and  not  less  than  ten  per  centum  per  annum 
interest  upon  the  sums  in  his  hands  for  every  "day  after  the  ex- 
piration of  the  ?aid  three  days  on  which  he  neglects  or  delays  such 
payment.     R.  S..  c.  129,  s.  40. 

143.  Refusal  of  Witness  to  Answer  or  Subscribe  a  Con- 
tempt.— Every  person  being  brought  up  for  examination  before 
the  court  after  the  court  has  made  a  winding-up  order,  or  appear- 
ing before  the  court  for  such  examination  who  refuses  without  law- 
ful excuse,  to  answer  any  question  put  to  him  or  to  subscr  be  any 
answer  made  by  him  on  such  examination,  shall  oe  guilty  of  contempt 
of  court  and  shall  be  subject  to  all  process  and  punishments  of  such 
court  for  contempt.    R.  S ,  c.  129,  s.  82. 

Evidence. 

144.  Books  to  be  "prima  facie"  Evidence  of  Contents. — If 

the  business  of  a  company  is  being  wound  up  unaer  this  Act,  all 
nooks  of  the  company  and  of  the  liquidators  shal1,  as  between  the 
contriibutories  of  the  company,  he  prima  facie  ev  dence  of  the  truth 
of  all  maicers  purporting  to  be  therein  recorded.    R.  S.,  c.  129.  s.  53. 

145.  Affidavit  Before  Whom  Sworn. — Every  affidavit,  af- 
flrmption  o^  derivation  renn;r°d  to  be  sworn  or  made  under  the 
provisions  or  for  the  purposes  of  this  Art.  or  to  bf>  n««1  in  the 
court  in  any  proceeding  under  this  Act,  may  be  sworn  or  made  in 
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Canada  before  a  liquidator,  judge,  notary  public,  commissioner 
for  taking  affidavits  or  justice  of  the  peace;  and  out  of  Canada, 
before  any  judge  of  a  court  of  record,  any  commissioner  for  taking 
affidavits  to  be  used  in  any  court  in  Canaua,  any  notary  public, 
the  chief  municipal  officer  of  any  town  or  city,  any  Britisn  consul 
or  vice-consul,  or  any  person  authorized  by  or  under  any  Statute 
of  Canada,  or  of  any  Province,  to  make  affidavits.  R.  S.,  c.  129,  s. 
88. 

146.  Judicial  Notice  of  Seals,  Stamp  or  Signature. — All 
courts,  judges,  justices,  commissioners  and  persons  acting  judicially 
shall  take  judicial  notice  of  the  seal,  or  stamp  or  signature,  as  the 
case  may  be,  of  any  such  court,  liquidator,  judge,  notary  public,  com- 
missioner, justice,  chief  municipal  officer,  consul,  v  ce-consal,  or  other 
person  attached,  appended  or  subscribed  to  any  such  affidavit,  af- 
firmation or  declaration,  or  to  any  other  document  to  be  used  for 
the  purposes  of  this  Act.    R.  S.,  c.  129,  s.  89. 

147.  Copy  of  Order  Evidence  of  Order. — When  any  order 
made  by  one  court  is  required  to  be  enforced  by  another  court,  the 
production  of  an  office  copy  of  the  order  so  made  certified  by  the 
clerk  or  other  proper  officer  of  the  court  which  made  the  same, 
under  the  seal  of  such  court,  shall  be  sufficient  evidence  of  such 
order  having  been  made.     R.  S-,  c.  129,  s.  85. 

148.  Failure  To  Produce  Pass-book,  how  Proved. — The 
absence  of  mention  in  the  minutes  of  any  meeting  of  contribur 
tories,  creditors,  shareholders  or  members  under  this  Act,  of  the 
production  of  the  liquidator's  bank  pass-book,  shall  be  prima  facie 
evidence  that  such  pass-book  was  not  produced  at  such  meeting. 
R.  S.,  c.  129,  s.  37. 

PART  II. 
Banks. 

149.  Application  of  Part. — The  provisions  of  this  Part  apply 
to  banks  only,  not  including  savings  banks.     R.  S.,  c.  129,  s.  97. 

150.  Creditor  for  What  Amount  to  Apply. — The  application 
for  a  winding-up  order  shall  be  made  by  a  creditor  for  a  sum  of  not 
less  than  one  thousand  dollars.    R.  S.,  c.  129,  s.  98. 

151.  Direction  of  Court  for  Meeting  of  Shareholders  and 
Creditors — The  court  shall,  before  making  the  order,  direct  a  meet- 
ing of  the  shareholders  of  the  bank  and  a  meeting  of  the  cre- 
ditors of  the  bank  to.be  summoned,  held,  and  conducted  as  the 
court  directs  for  the  purpose  of  ascertaining  their  respective 
wishes  as  to  the  appointment  of  liquidators.     R.  S.,  c.  129,  s.  98. 

152.  Chairman  of  Meetings  of  Shareholders. — The  court  may 
appoint  a  person  to  act  as  chairman  of  the  meeting  of  shareholders, 
and,  in  default  of  such  appointment,  the  president  of  the  bank  or 
other  person  who  usually  presides  at  a  meeting  of  shareholders  shall 
be  chairman.    R.  S.,  c.  129.  s.  99. 

153.  Chairman  of  Meeting  of  Creditors. — The  court  may  also 
appoint  a  person  to  act  as  chairman  of  the  meeting  of  creditors, 
and  in  default  of  such  appointment,  the  creditors  at  the  meeting 
shall  appoint  a  chairman.    R.  S..  c.  129,  s.  99. 

154.  Voting  as  at  a  Bank  Meeting. — In  taking;  a  vote  at  the 
meeting  of  shareholders,  regard  shaH  be  had  to  the  number  of  votes 
conferred  by  law  or  by  the  regulations  of  the  bank  on  each  share- 
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bolder  present  or  represented  ai  such  meeting.    R.  S.,  c.  129,  s.  100. 

155.  Voting  Regulated  by  Debt. — In  taking  a  vote  at  the 
meeting  of  creditors,  regard  shall  be  had  to  the  amount  of  the  debt 
due  to  each  creditor.    R.  S.',  c.  129.  s.  100. 

156.  Report  to  Court.— Appointment  of  Liquidators. — The 
chairman  of  each  meeting  shall  report  the  proceedings  of  the  meeting 
to  the  court,  and  if  a  winding-up  order  is  made,  the  court  shall  ap- 
point one  or  more  liquidators,  not  exceeding  three,  to  be  selected  in 
its  discretion,  after  such  hearing  of  the  parties  as  it  deems  expedient, 
from  among  the  persons  nominated  by  the  majorities  and  minorities 
of  the  shareholders  and  creditors  at  such  meetings  respectively.  R.  S 
c.  129,  s.  101;  52  V.,  c.  32,  s.  17. 

157.  Court  Appoints. — If  no  one  has  been  so  nominated.,  the 
liquidator  or  liquidators  shall  be  chosen  by  the  court.  52  Vic,  c.  32 
s.  18. 

Meetings  having  been  held  of  the  shareholders  and  of  the  cre- 
ditors, as  provided  for  by  sections  98  and  99,  the  former  recom- 
mended the  appointment  of  C,  G.  and  S.  as  liquidators,  whilst  the 
latter  wished  for  that  of  G.,  C.  and  H.  It  appeared  that  it  would 
be  necessary  to  resort  to  the  double  liability  of  the  shareholders 
(under  sec.  70  R.  S.  C,  c.  120)  to  satisfy  the  creditors— Held  that 
as  the  creditors  had  the  chief  and  immediate  concern  in  realizing 
the  assets,  their  choice  should  be  adopted.  Re  The  Central  Batik  of 
Canada  (1887),  15  O.  R.  309.  And  see  In  re  Association  of  Land 
Fina?icicrs  (1878),  L.  R.,  10  C.  D.  269. 

As  a  general  rule  it  is  desirable  that  the  liquidators  should  be 
disinterested  persons,  and  preference  should  therefore  be  given  to 
one  who  is  neither  a  shareholder  nor  a  creditor.  Re  The  Central 
Bank  of  Canada  (1887),  15  O.  R.  309.  In  re  The  Northumberland,  etc., 
Banking  Co.  (1858),  2  DeG.  and  J.  508. 

•158.  Reservation  of  Dividends  for  Outstanding  Notes. — The 

liquidators  shall  ascertain  as  nearly  as  possible  the  amount  of  notes 
of  the  bank  intended  for  circulation  and  actually  outstanding,  and 
shall  reserve  dividends  on  any  part  of  the  said  amount  in  respect  of 
which  claims  are  not  filed  until  the  expiration  of  at  least  two  years 
after  the  date  of  the  winding-up  order  or  until  the  last  dividend,  if 
such  last  dividend  is  not  made  until  after  the  expiration  of  the  said 
time. 

2.  Applied  to  Subsequently  Filed  Claims. — If  claims  are  not 
filed  and  dividends  applied  for  in  respect  of  any  part  of  the  said 
amount  before  the  period  by  this  section  limited,  the  dividends  so 
reserved  shall  form  the  last  or  part  of  the  last  dividend.  R.  S..  c. 
129,  s.  103. 

159.  jfublication  of  Notices. — Publication  in  the  Canada. 
Gazette  and  in  the  official  Gazette  of  each  Province  and  in  two  news- 
papers issued  at  or  nearest  to  the  place  where  the  head  office  of  a 
bank  is  situate,  of  notice  of  any  proceeding  of  which,  under  this  Act, 
creditors  should  be  notified,  shall  be  sufficient  notice  to  holders  of 
bank  notes  in  circulationj 

2.  In   Quebec,    Publication  in  English    and  Frencb. — If   the 

head  office  is  situated  in  the  Province  of  Quebec,  one  of  the  news- 
papers in  which  publication  is  to  be  made  shall  be  a  newspaper  pub- 
lished in  English  and  the  other  a  newspaper  published  in  French. 
R.  S.,  c.  129,  s.  104. 
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PART  III. 
Life  Insurance  Companies. 

160.  Application  of  "Part.— The  provisions  of  this  Part  apply 
only  to  life  insurance  companies,  and  to  insurance  companies  doing 
life  and  other  insurance  in  so  far  as  relates  to  the  life  insurance  busi- 
ness of  such  companies.     R.  S.,  c.  129,  s.  105. 

161.  Company  Without  License  Liable  as  for  Insolvency. 
Whenever  a  license  of  a  company  has  expired  or  been  withdrawn 
under  the  Insurance  Act,  and  has  not  been  renewed  within  thirty 
days  after  such  expiry  or  withdrawal,  the  company  shall  be  subject  to 
the  provisions  of  this  Act  applicable  to  the  case  of  insolvency  of  such 
a  company,  except  in  case  of, — 

(a)  Exceptions. — A  company  which  previously  to  the  twenty- 
eighth  day  of  April,  one  thousand  eight  hundred  and  seventy-seven, 
was  licensed  to  transact  the  business  of  life  insurance  in  Canada  and 
ceased  to  transact  such  business  before  the  twenty-first  day  of  March, 
one  thousand  eight  hundred  and  seventy-eight,  having  before  that 
date  given  written  notice  to  that  effect  to  the  Minister;  or 

(b)  A  company  licensed  under  the  Insurance  Act  to  transact 
the  business  of  life  insurance  in  Canada  which  has 
in  manner  provided  by  the  said  Act,  procured  the  transfer  of  its 
outstanding  policies  in  Canada  to  some  company  or  companies 
licensed  under  the  said  Act,  or  obtained  the  surrender  of  its  policies 
as  far  as  practicable.    R.  S.,  c.  129,  s-  106. 

162.  Application  of  Deposits  and  Assets. — In  case  of  the  in- 
solvency of  any  company,  the  deposits  of  such  company  held  by  the 
Minister  and  the  assets  held  by  the  trustees  under  "The  Insurance 
Act,"  shall  be  applied  pro  rata  towards  the  discharge  of  all  claims 
of  policyholders  in  Canada  duly  authenticated  against  such  company. 
R.  S.,  c.  129,  s.  107. 

163.  Claims  of  Policyholders  in  Canada. — Upon  the  insolven- 
cy <of  any  company  and  the  making  of  a  winding-up  order  under  this 
Act,  the  policyholders  in  Canada  shall  be  entitled  to  claim  for  the 
full  net  values  including  bonus  additons  and  profits  accrued,  of  their 
several  policies  at  the  time  of  the  winding-up  order,  less  any  amount 
previously  aavanced  by  the  company  on  the  security  of  the  policy; 

2.  Ran*  with  Judgments. — Such  claims  shall  rank  with  judg- 
ments obtained  and  claims  matured  on  Canadian  policies,  in  the  dis- 
tribution of  the  assets.    R.  S.,  c.  129,  s.  108. 

164.  Valuation  of  Policies. — The  liquidator  may  require  the 
Superintendent  of  Insurance  to  value  or  procure  to  be  valued  under 
his  supervision  the  policies  of  the  policyholders  in  Canada  on  the 
basis  prescribed  in  "The  Insurance  Act"; 

2.  Expenses. — The  expenses  of  such  valuation,  at  a  rate  of  three 
cents  for  each  policy  or  bonus  addition  so  valued  shall  be  retained 
by  the  Minister  from  the  securities  held  by  him.    62-63  Vic,  c.  43,  s.  6. 

165.  Sale  of  Securities  and  Assets  by  order  of  the 
Court. — Upon  the-  completion  by  the  liquidator  of  the  statement 
to  be  prepared  by  him  of  all  judgments  against  the  company  upon 
policies  in  Canada,  and  of  all  claims  upon  policies  matured  or 
outstanding,  the  court  shall  cause  the  securities  held  by  the  Minis- 
ter for  such  company,  and  the  assets  held  by  the  trustees  provided 
in  "The  Insurance  Act,"  or  any  part  of  them  it  deems  fit,  to  be  sold 
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or  realized  in  such   manner  and   after  such,  notice   and  formalities 
as  the  court  appoints.     R.  S.,  c.  129,  s.  108. 

166.  Distribution  of  Proceeds. — The  proceeds  so  realized, 
after  paying  expenses  incurred,  shall,  except  in  so  far  as  they  have 
been  applied,  under  this  Act,  to  effect  a  reinsurance  of  policies,  be 
distributed  pro  rata  amongst  the  claimants,  according  to  such  state- 
ment; 

2.  Recourse  of  Proceeds  do  not  Cover  Claims. — If  the  pro- 
ceeds are  not  sufficient  to  cover  in  full  all  claims  re- 
corded in  the  statement,  such  policy-holders  shall  not  be  barred  from 
any  recourse  they  have,  either  in  law  or  equity,  against  the  company 
Issuing  the  policy  or  against  any  shareholder  or  director  thereof, 
other  than  for  a  share  in  the  distribution  of  the  proceeds  aforesaid 
or  in  respect  to  any  distribution  of  the  general  property  and  assets 
of  the  company,  other  than  the  deposit  and  the  assets  vested  in 
trustees.    R.  S.,  c.  129,  s.  108. 

Prior  to  1872,  the  mode  of  valuing  policies  in  winding  up  insol- 
vent life  insurance  companies  was  to  estimate  the  sum  which 
would  be  required  to  purchase  a  policy  for  the  same  amount  at  the 
same  premium  in  a  solvent  company.  See,  in  re  Eiiijlinh  Assurance 
Co.  (Holdich's  Case).  (1872),  L.  R.,  14  Eq.  72.  But  by  sec.  5  of  the 
Life  Assurance  Companies'  Act  (35  and  3(>  Vic,  c.  41  Imp.),  it  was 
enacted  that  thereafter  the  value  of  such  policies  should  be  estim- 
ated in  the  manner  provided  for  in  the  first  schedule  to  that  Act, 
i.e.,  the  value  was  to  be  the  difference  in  the  present  value  of  the 
reversion  in  the  sum  assured  on  decease  (including  any  bonus  or 
addition  made  thereto  before  the  commencement  of  winding-up 
proceedings),  and  the  present  value  of  the  future  annual  prem- 
iums; while  the  rate  of  interest  in  calculating  such  present  values 
was  to  be  four  per  centum  per  annum,  and  the  rate  of  mortality 
"that  of  the  tables  known  as  the  seventeen  offices'  experience 
tables." 

167.  Claim  on  Cancellation  of  Policy  or  Contract. — When- 
ever the  company  or  the  liquidator,  or  the  holder  of  the  policy  or 
contract  of  insurance  exercises  any  right,  which  it  o<r  lie  'has,  to 
cancel  any  policy  or  contract,  the  holder  shall  be  entitled  to  claim 
as  a  creditor  for  the  sum  which,  under  the  terms  of  the  policy  or 
contract,  is  due  to  'him  upon  such  cancellation.     R.  S.,  c.  129,  s.  109. 

168.  Statement  of  Creditors  to  be  Prepared  by  tbe  Liqui- 
dator.— Proviso:  for  Contestation.— The  liquidator  shall,  without 
the  filing  of  any  claim,  notice  or  evidence,  or  the  taking  of  any  ac- 
tion by  any  person,  make  a  statement  of  all  the  persons  appearing, 
by  the  books  and  records  of  the  officers  of  the  company,  to  be  cre- 
ditors or  claimants  on  any  matured,  valued  or  cancelled  policy  or 
contract  of  insurance,  and  of  the  amount  due  to  each  such  person 
in  respect  of  such  claims,  and  every  such  person  shall  De  col- 
located and  ranked  as  and  shall  be  entitled  to  the  right  of  a  cre- 
ditor or  claimant  for  such  amount,  without  filing  any  claim,  notice 
or  evidence,  or  taking  any  action:  Provided  that  any  such  colloca- 
tion may  be  contested  by  any  person  interested,  and  any  person 
who  is  not  collocated  or  who  is  dissatisfied  with  the  amount  for 
which  he  is  collocated,  may  file  'his  own  claim.     R.  S.,  c.  129,  s.  110. 

169.  Copy  of  Statement  to  be  Filed. — A  copy  of  such  state- 
ment, certified  by  the  liquidator,  shall  forthwith,  after  the  making 
of  such  statement,  be  filed  in  the  office  of  the  superintendent  of  in- 
surance at  Ottawa; 
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2.  Notice  to  be  given  by  Publication. — Notice  of  such 
filing  shall  forthwith  be  given  by  the  liquidator 
by  notice  in  the  Canada  Gazette  and  in  the  official  Gazette  of  each 
Province  and  in  two  newspapers  issued  at  or  nearest  to 
the  place  where  the  head  office  in  Canada  of  the  company  is 
situate; 

3.  Notice  to  be  given  by  Mail. — The  liquidator  shall  also, 
forthwith  send  by  mail,  prepaid,  a  notice  of  such  filing  to  each  cre- 
ditor named  in  the  statement,  addressed  to  the  addresses  in  Canada 
of  such  creditors,  as  far  as  the  same  are  known,  and  in  the  case  of 
foreign  creditors,  addressed  to  tihe  addresses  of  their  representatives 
or  agents  in  Canada,  as  far  as  the  same  are  known.  R.  S.,  c.  129, 
s.  110. 

170.  Claims  Accruing  after  the  Winding-Up  Order  but 
within  Tbirty  Days  thereof. — Claims  Accruing  after  Thirty 
Days. — The  holder  of  a  policy  or  contract  of  life 
insurance,  upon  which  a  claim  accrues  after  the  date  of  the 
winding-up  order  and  before  the  expiration  of  thirty  days  after 
[the  filing,  in  the  office  of  the  superintendent  of  insurance,  of  the 
statement  referred  to  in  the  last  preceding  section,  shall  be 
entitled  to  claim  as  a  creditor  for  the  full  net  amount  of  such 
claim— less  any  amount  previously  advanced  Dy  the  company  on 
the  security  of  the  policy  or  contract;  and  the  said  statement  and 
the  dividend  sheet  shall,  if  necessary,  be  amended 
accordingly: — Provided  that  no  claim  which  accrues  after 
the  expiration  of  the  thirty  days  aforesaid  shall  rank 
upon  the  estate  unless  nor  until  there  is  sufficient  to  pay  all 
creditors  in  full.     R.  S.,  c.  129,  s.  111. 

171.  Holder  giving  Notice  of  Willingness  to  Reinsure.-- 
Reinsurance  must  be  part  of  General  Scheme. — If,  before  the  ex- 
piration of  the  thirty  days  hereinbefore  mentioned,  the  holder  of 
a  policy  or  contract  of  life  insurance,  on  which  a  claim  has  not 
accrued,  signifies,  in  writing,  to  the  liquidator,  his  willingness  to 
accept  an  insurance  in  some  other  company  for  the  amount  which 
can  be  secured  by  the  dividend  on  his  claim  to  which  such  holder 
is  or  may  become  entitled,  the  liquidator  may,  with  the  sanction 
of  the  court,  effect  for  such  holder  an  insurance  to  -the  amount 
aforesaid  in  another  company  or  companies,  approved  of  by  the 
superintendent  of  insurance,  and  may  apply  to  that  purpose  the 
dividend  on  his  claim  to  which  such  holder  is  or  may  become 
entitled:  Provided  that  such  insurance  shall  be  effected  only  as 
part  of  a  general  scheme  for  the  assumption,  by  some  other  com- 
pany or  companies,  of  the  whole  or  part  of  the  outstanding  risk 
and  liabilities  of  the  insolvent  company.     R.  S.,  c.  129,  s.  112. 

172.  Report  to   the   Superintendent  of  Insurance. —  If  the 

company  is  licensed  under  "The  Insurance  Act,"  the  liquidator  shall 
report  to  the  superintendent  of  insurance  once  in  every  six  months, 
or  oftener  as  the  superintendent  requires,  on  the  condition  of  the 
affairs  of  the  company,  with  such  particulars  as  the  super- 
intendent requires.     R.  S.,  c.  129,  s.  113. 

1,73.  What  is  Sufficient  Notice  to  Holders  of  Policies. 
—Publication  in  the  Canada  Gazette  and  in  the  official  Gazette  of 
each  Province  of  Canada,  and  in  two  newspapers  issued  at  or 
nearest  to  the  place  where  the  head  office  in  Canada  of  an  insurance 
company  is  situate,  of  notice  of  any  proceeding  of  which,  under 
this  Act,  creditors  should  be  notified,  shall  be  sufficient  notice  to 
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holders  of  policies  or  contracts  of  insurance  in  respect  of  which 
no  notice  of  claim  has  been  received.     R.   S.,  c.  129,  s.  114. 

PART  IV. 

OTHER  THAN  LIFE  INSURANCE  COMPANIES. 

174.  Application  of  Part. — The  provisions  of  this  Part  apply 
only  to  insurance  companies  other  than  life  insurance  companies, 
and  to  insurance  companies  doing  life  and  other  insurance,  in  so 
far  as  relates  to  the  insurance  business  of  such  companies  which 
is  not  life  insurance  business.    R.  S.,  c.  129,  s.  115. 

175.  When  a  Company  shall  be  Deemed  Insolvent. — Any 
company  shall  be  deemed  insolvent  upon  its  failure  to  pay  any 
undisputed  claim  arising,  or  loss  insured  against,  in  Canada,  upon 
any  policy  held  in  Canada,  for  the  space  of  sixty  days  after 
becoming  due,  or,  if  disputed,  after  final  judgment  and  tender  of  a 
legal  valid  discharge,  and  (in  either  case)  after  notice  thereof  to 
the  Minister; 

2.  Time  for  Notice  to  the  Minister. — In  any  case  when  a 
claim  for  loss  is,  by  the  terms  of  the  policy,  payable  on  proof  of 
such  loss,  without  any  stipulated  delay,  the  notice  to  the  Minister 
under  this  section  shall  not  be  given  until  after  the  lapse  of  sixty 
days  from  the  time  when  the  claim  becomes  due.  R.  S-,  c.  129 
s.  116. 

176.  Application  of  Deposit  held  by  Minister. — Any  de- 
posit held  by  the  Minister  for  poll  qy  holders  shall  be  applied  pro 
rata  towards  the  payment  of  all  claims  duly  authenticated  against 
such  company,  upon  or  in  respect  of  policies  issued  to  policyhold- 
ers in  Canada.     R.  S.,  c.  129,  &  117. 

177.  Return  Premium. — Holders  of  policies  or  contracts 
of  insurance  on  which  no  claim  has  accrued  at  the  time  the  wind- 
ing-up order  is  made,  shall  be  entitled  to  claim  as  creditors,  for 
such  part  of  the  premium  paid  as  is  proportionate  to  the  period  of 
their  policies  or  contracts  respectively  unexpired  at  the  date  of  the 
winding-up  order; 

2.  Ranks  as  Judgment. — Such  return  or  unearned  premium 
shall  rank  with  judgments  obtained  and  claims  accrued,  in  the  dis- 
tribution of  the  assets.    R.  ,S.,  c  129.  s.  118. 

178.  Sale  of  Securities.—  Upon  the  completion  of  the  state- 
ment to  be  prepared  by  the  liquidator  under  'this  Act,  the  court  shall 
cause  the  'securities  held  by  the  Minister  for  the  company,  or  any 
part  of  them  it  deems  fit,  to  be  sold  in  such  manner  and  after  such 
notice  and  formalities  as  the  court  appoints. 

2.  Application  of  Proceeds. — The  proceeds  thereof,  after  pay- 
ing expenses  incurred,  shall  (except  in  so  far  as  they  nave  been 
applied  under  this  Act  to  effect  a  re-insurance  of  the  policies)  be 
distributed  pro  rata  among  the  claimants  according  to  such  state- 
ment; . 

3.  Recourse      in      Case      of      Insufficiency      of      Proceeds.— 

If  the  proceeds  are  not  sufficient  to  cover  in  full  all  claims 
recorded  in  the  statement,  such  policyholders  shall  not  be  barred 
from  any  recourse  they  have  either  at  law  or  in  equity  against  the 
company  issuing  the  policy,  other  than  that  for  a  share  in  the  dis- 
tribution of  the  proceeds  oif  the  securities  held  for  such  company 
by  the  Minister.    R.  S.,  c.  129,  s.  118. 
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179.  Claim  when  Policy  Cancelled.— Whenever  the  company 
or  the  liquidator  or  the  holder  of  the  policy  or  contract  of  insurance, 
exercises  any  right  which  it  or  he  has  to  cancel  the  policy  or  con- 
tract, the  holder  shall  be  entitled  to  claim  as  a  creditor  for  the 
Bum  which,  under  the  terms  of  the  policy  or  contract,  is  due  to  him 
upon  such  cancellation.     R.  S.,  c.  129,  s.  118. 

180.  Statement  to  be  Made  by  Liquidators. — The  li- 
quidator shall,  without  the  filing  of  any  claim,  notice  or 
evidence,  or  the  taking  of  any  action  by  any  person,  make  a  state- 
ment of  all  the  persons  appearing,  by  the  books  and  records  of  the 
officers  of  the  company,  to  be  creditors  or  claimants  under  the  three 
last  preceding  sections  and  of  the  amounts  due  to  each  such  per- 
son thereunder.     R.  S.,  c.  129,  s.  119. 

181.  Collocation  and  Rank — Contestation. — Every  such  per- 
son shall  be  collocated  and  ranked  as  and  shall  be  entitled  to  the 
rights  of  a  creditor  or  claimant  for  such  amount,  without  filing  any 
claim,  notice  or  evidence,  or  taking  any  action:  Provided  that  any 
such  collocation  may  be  contested  by  any  person  interested,  and 
any  person  not  collocated  or  dissatisfied  with  tlhe  amount  for  which 
he  is  collocated,  may  file  bis  own  claim.    R.  S.,  c.  129,  s,  119. 

182.  Copy  to  be  Filed .— Notice  of  Publication. —  A  copy  of 
such  statement,  certified  by  the  liquidator,  shall  forthwith,  after 
the  making  of  such  statement,  be  filed  in  the  office  of  the  superin- 
tendent of  insurance,  at  Ottawa,  and  notice  of  such  filing  shall  be 
forthwith  given  by  the  liquidator  by  notice  in  the  Canada  Gazette, 
and  in  the  official  Gazette  of  each  Province  and  An  two  newspapers 
published  at  or  nearest  the  place  where  the  head  office  in  Canada 
of  the  company  is  situate.     R.  S.,  c.  129,  s.  119. 

183.  Notice  by  mail. — The  liquidator  shall  also  forthwith 
send  by  mail,  prepaid,  a  notice  of  such  filing  to  each  creditor  named 
in  the  statement,  addressed  to  the  addresses  in  Canada  of  such 
creditors,  as  far  as  the  same  are  known— and  in  the  case  of  foreign 
creditors,  addressed  to  the  addresses  of  their  representatives  or 
agents  in  Canada,  as  far  as  the  same  are  known.  R.  S.,  c.  129,  s. 
119. 

184.  If  a  Claim  Accrues  after  the  Winding-Up  Order,  but 
within  Thirty  Days  of  Piling  of  Statement. — Claims  accuring 
after  Thirty  Days. — The  bolder  of  a  policy  or  contract  of  insur- 
ance upon  which  a  claim  accrues  after  the  date  of  the  winding-up 
order,  and  before  the  expiration  of  thirty  days  after  the  filing,  in 
the  office  of  the  superintendent  of  insurance,  of  the  statement  afore- 
said, shall  be  entitled  to  claim,  as  a  creditor,  for  the  full  net  amount 
of  such  claim;  and  the  said  statement  and  the  dividend  siheet  shall, 
if  necessary,  be  amended  accordingly;  Provided  that  no  claim 
which  accrues  after  the  expiration  of  the  thirty  days  hereinbefore 
mentioned  shall  rank  upon  the  estate,  unless  nor  until  there  is  suf- 
ficient to  pay  all  creditors  in  full.    R.  S.,  c.  129,  s.  120. 

185.  Re-Insurance. — Before  the  expiration  of  the  thirty  days 
aforesaid,  the  liquidator  may,  with  the  sanction  of  the 
court,  arrange  with  any  incorporated  insurance  company,  approved 
of  for  such  purpose  by  the  superintendent  of  insurance,  for  the  re- 
Insurance  by  such  company  of  the  outstanding  risks  of  the  insol- 
vent company,  and  for  the  assumption  by  such  company  of  the 
whole  or  any  part  of  the  other  liabilities  of  the  insolvent  company. 
R.  S.,  c,  129,  c.  121. 
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186.  Payment  of  Premium. — In  case  of  such  arrangement 
the  liquidator  may  pay  or  transfer  to  such  company  such  of  the 
assets  of  the  insolvent  company  as  may  be  agreed  on  as  the  con- 
sideration for  such  reinsurance  or  assumption,  and  in  such  case 
the  arrangement  for  reinsurance  shall  be  in  lieu  of  the  claim  for 
unearned  premium; 

2.  Application  of  Surplus. — Any  remaining  assets  of  the  in- 
solvent company  shall  be  retained  by  the  (liquidator  as  a  security 
to  the  creditors  for  the  payment  of  their  claims,  and  shall,  if  neces- 
sary, be  so  applied,  and  shall  not  be  returned  to  the  company,  ex- 
cept on  the  order  of  the  court  after  the  satisfaction  of  such  claims. 
R.  S.,  c.  129,  s.  121. 

187.  Report  to  Superintendent  of  Insurance. — If  the  com- 
pany is  licensed  under  "The  Insurance  Act,"  the  liquidator  shall 
report  to  the  superintendent  of  insurance  once  in  every  six  months, 
or  oftener,  as  the  superintendent  requires,  on  the  condition  of  the 
affairs  of  the  company,  with  such  further  particulars  as  the  super- 
intendent requires.     R.   S.,   c.  129,  s.  122. 

188.  What   Publication   of   Notice    Sufficient.— Publication 

in  the  Canada  Gazette,  and  in  the  official  Gazette  of  each  Province, 
and  in  two  newspapers  published  at  or  nearest  the  place  where 
the  head  office  of  an  insurance  company  is  situate,  of  notice 
of  any  proceeding  of  which,  under  this  Act,  creditors  are  to  be 
notified,  shall  be  sufficient  notice  to  holders  of  policies  or  contracts 
of  insurance,  in  respect  of  which  no  notice  of  claim  has  been 
received.     R.  S-,  c.  129,  s.  123. 
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BRITISH  COLUMBIA. 

R.  S.  B.  C.  1897,  CHAP.  123. 

AN  ACT  FOR  LIMITATION  OF  ACTIONS,  AND  FOR  AVOIDING 
OF  SUITS  IN  LAW. 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  British  Columbia,  enacts  as 
follows:  — 

SHORT  TITLE. 

1.  Short  title.— This  Act  may  be  cited  as  the  "Statute  of  Lim- 
itations." , 

DIVISION  OF  ACT. 

2.  Division  of  Act. — This  Act  is  divided  into  four  parts  re- 
lating to  the  following  subject-matters:  — 

The  First  Part, — to  the  limitation  of  personal  actions,  actions 
for  debts,  and  of  account; 

The  Second  Part, — to  the  limitation  of  actions  as  to  real  prop- 
erty; 

The  Third  Part, — to  the  limitation  of  actions  for  recovery  of 
specialty  debts; 

The  Fourth  Part, — to  the  limitation  of  certain  causes  of  action 
arising  abroad. 

PART  I. 

LIMITATION  OF   PERSONAL  ACTIONS,   ACTIONS   FOR  DEBTS, 
AND  OF  ACCOUNT. 

3.  Limitation  of  certain  personal  actions. — All  actions  of 
trespass  quarc  clausam  f regit;  all  actions  of  trespass,  detinue,  ac- 
tion sur  trover,  and  replevin  for  taking  away  of  goods  and  cattle; 
all  actions  of  account  and  upon  the  case  (other  than  such  accounts 
as  concern  the  trade  of  merchandise  between  merchant  and  mer- 
chant, their  factors  or  servants) ;  all  actions  of  debt  grounded  upon 
any  lending  or  contract  without  specialty;  all  actions  of  .debt  for 
arrearages  of  rent;  and  all  actions  of  assault,  menace,  battery, 
wounding  and  imprisonment,  or  any  of  them,  which  shall  be  sued 
or  brought  at  any  time,  shall  be  commenced  and  sued  within  the 
time  and  limitation  hereafter  expressed,  and  not  after,  that  is  to 
sajy: 

The  said  actions  upon  the  case  (other  than  for  slander),  and 
the  said  actions  for  account;  and  the  said  actions  for  trespass,  debt, 
detinue,  and  replevin  for  goods  or  cattle;  and  the  said  action  of 
trespass  quare  clausam  frerjit,  within  six  years  after  the  cause  of 
such  actions  or  suit  and  not  after: 

And  the  said  actions  of  trespass,  of  assault,  battery,  wound- 
ing, imprisonment,  or  any  of  them,  within  four  years  next  after 
the  cause  of  such  actions  or  suit,  and  not  after: 
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And  the  said  action  upon  the  case  for  words,  within  two  years 
next  after  the  words  spoken,  and  not  after.  21  Jac.  1,  c.  16,  s.  3, 
in  part;  4  &  5  Anne,  c.  16,  s.  1. 

4.  Limitation     of     action     for     "merchant's     accounts."  — 

All  actions  of  account,  or  for  pot  accounting,  and  suits  for  such  ac- 
counts as  concern  the  trade  of  merchandise  between  merchant  and 
merchant,  their  factors  or  servants,  shall  be  commenced  and  sued 
within  six  years  after  the  cause  of  such  actions  or  suits,  or  when 
such  cause  has  already  arisen,  then  within  six  years  after  the  pass- 
ing of  this  Act;  and  no  claim  in  respect  of  a  matter  which  arose 
more  than  six  years  before  the  commencement  of  such  action  or 
suit  shall  be  enforceable  by  action  or  suit  by  reason  only  of  some 
other  matter  of  claim  comprised  in  the  same  account  having  arisen 
within  six  years  next  before  the  commencement  of  such  action  or 
suit.     19   &  20  Vict,  c.  97,  s.  9. 

5.  Part  payment  by  one  contractor  not  to  prevent  bar  by 
statute  in  favour  of  another  or  others.— When  there  shall  be 
two  or  more  co-contractors  or  co-debtors,  whether  bound  or  liable 
jointly  only  or  jointly  and  severally,  or  executors  or  administrators 
of  any  contractor,  no  such  co-contractor  or  co-debtor,  executor  or 
administrator,  shall  lose  the  benefit  of  the  preceding  sections,  or 
any  of  them,  so  as  to  be  chargeable  in  respect  or  by  reason  only  of 
payment  of  any  principal,  interest,  or  other  money,  by  any  other  or 
others  of  such  co-contractors,  co-debtors,  executors  or  administra- 
tors.    19  &  20  Vict.,  e.  97,  s.  14. 

6.  Their  limitation  after  judgment.— And,  nevertheless,  if 
in  any  of  the  said  actions  or  suits  judgment  be  given  for  the  plain- 
tiff, and  the  same  be  reversed  by  error,  or  a  verdict  pass  for  -the 
plaintiff,  and  upon  matter  alleged  in  arrest  of  judgment,  the  judg- 
ment, be  given  against  the  plaintiff  that  he  take  nothing  by  his 
plaint,  writ,  or  bill: 

In  all  such  cases  the  party  plaintiff,  his  heirs,  executors  or  ad- 
ministrators, as  the  case  shall  require,  may  commence  a  new  action 
or  suit  from  time  to  time  within  a  year  after  such  judgment  rever- 
sed, or  such  judgment  given  against  the  plaintiff,  and  not  after. 
21  Jac,  1,  c.  16,  s.  4. 

7.  After  a  judgment  or  nonsuit  in  a  "quare  clausam  freg- 
it"   plaintiff  is   barred   to   renew   the    suit  after    disclaimer. — 

In  all  actions  of  trespass  quare  clausam  fregit  hereafter  to  be 
brought  wherein  the  defendant  or  defandants  shall  disclaim  in  his 
or  their  plea  ito  make  any  title  or  claim  to  the  iand  in  which  the 
trespass  is  by  the  declaration  supposed  to  be  done,  and  the  trespass 
be  by  negligence  or  involuntarily,  the  defendant  or  defendants  shall 
be  admitted  to  plead  a  disclaimer,  and  that  the  trespass  was  by 
negligence  or  involuntarily,  and  a  tender  or  offer  of,  insufficient 
amends  for  such  trespass  before  the  action  brought,  whereupon  or 
upon  some  of  them  the  plaintiff  or  plaintiffs  shall  be  enforced  to 
join  issue: 

And  if  the  said  issue  be  found  for  the  defendant  or  defendants, 
or  the  plaintiff  or  plaintiffs  shall  be  nonsuited,  the  plaintiff  or 
plaintiffs  shall  be  clearly  barred  from  the  said  action  or  actions 
and  all  other  suits  concerning  the  same.    21  Jac.,  1,  c.  16,  s.  5. 

8.  Infants,  "femes  coverts,"  etc.,  exempted. — Provided  never- 
theless, that  if  any  person  or  persons  that  is  or  shall  be  entitled 
to  any  such  action  of  trespass,  detinue,  action  sur  trover,  replevin, 
actions  of  accounts,  actions  of  debts,  action  of  trespass  for  assault, 
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menace,  battery,  wounding,  or  imprisonment  actions  upon  the  case 
for  words,  be,  or  shall  be  at  the  time  of  any  such  cause  of  action 
given  or  accrued,  fallen  or  come  within  the  age  of  twenty-one 
years,  feme  covert,  or  non  compos  mentis  that  then  such  person 
or  persons  shall  be  at  liberty  to  bring  the  same  actions,  so  as  they 
take  the  same  within  such  times  as  are  before  limited  after  their 
coming  to  or  being  of  full  age,  discovert,  or  of  sane  memory.  21 
Jac,  1,  c.  16,  s.  7;  19  and  20  Vict.,  c.  97,  s.  10. 

9.  Action  against  persons  beyond  the  seas  may  be  brought 
at  any  time  within  six  years  after  their  return. — If  any  person 
or  persons  against  whom  there  is  or  shall  be  any  cause  of  suit  or 
action  of  trespass,  detinue,  actions  sur  trover  or  replevin,  for  tak- 
ing away  goods  or  cattle,  or  of  action  of  account  or  upon  the  case, 
or  of  debt  grounded  upon  any  lending  or  contract  without  special- 
ty, of  debt  for  arrearages  of  rent,  or  assault,  menace,  battery, 
wounding,  and  imprisonment,  or  .any  of  them,  be  or  shall  be  at  the 
time  of  any  such  cause,  or  suit  or  action  given  or  accrued,  or  fall- 
en or  come  beyond  the  seas,  that  then  such  person  or  persons,  who 
is  or  shaill  be  entitled  to  any  suit  or  action,  shall  be  at  liberty  to 
bring  the  said  actions  against  such  person  or  persons  after  their 
return  from  beyond  the  seas,  within  such  times  as  are  respectively 
limited  for  the  bringing  of  the  said  actions  by  this  Act.  4  and  5 
Anne,  c.  3  (or  16),  s.  19. 

10.  Period  of  limitation  to  run  as  to  joint  debtors  in  the 
jurisdiction  though  some  are  beyond  seas.— Where  such  cause 
of  action  or  suit  with  respect  to  which  the  period  of  limitation  is 
fixed  by  this  Act,  lies  against  two  or  more  joint  debtors,  the  person 
or  persons  who  shall  be  entitled  to  the  same  shall  not  be  entitled 
to  any  time  within  which  to  commence  and  sue  any  such  action  or  ' 
suit  against  any  one  or  more  of  such  joint  debtors  who  shall  not 
be  beyond  the  seas  at  the  time  such  cause  of  action  or  suit  accrued, 
by  reason  only  that  some  other  one  or  more  of  such  joint  debtors 
was  or  were  at  the  time  such  cause  of  action  accrued  beyond  the 
seas,  and  such  person  or  persons  so  entitled  as  aforesaid  shall  not 
be  barred  from  commencing  and  suing  any  action  or  suit  against 
the  joint  debtor  or  joint  debtors  who  was  or  were  beyond  seas  at 
the  time  of  the  cause  of  action  or  suit  accrued,  after  his  or  their 
return  from  beyond  seas,  by  reason  only  that  judgment  was  al- 
ready recovered  against  any  one  or  more  such  joint  debtors  who 
was  not  or  were  not  beyond  the  seas  at  the  time  aforesaid.  19  and 
20  Vict.  c.  97.  s.  11. 

11.  Limitation  of  actions  against  Justices  of  the  Peace.— 
That  no  action  shaill  be  brought  against  any  Justice  of  the  Peace 
for  anything  done  by  him  in  the  execution  of  his  office,  unless  the 
same  be  commenced  within  six  calendar  months  next  after  the  act 
complained  of  shall  have  been  committed;  and  all  prosecutions 
against  Justices  for  penalties  incurred  by  them,  under  any  law 
or  statute  for  tiie  time  being  in  force,  wherein  no  other  period  of 
limitation  is  provided,  shall  be  commenced  within  six  months  next 
after  the  cause  of  action  accrued.  11  and  12  Vict.,  c.  44,  s.  8,  and 
C.  A.  1888,  c.  78,  s.  22. 

12.  In  actions  of  debt  or  upon  the  case,  no  acknowledg- 
ment shall  be  deemed  sufficient  unless  it  be  in  writing,  or  by 
part  payment.— In  actions  of  debts,  or  upon  the  case  grounded 
upon  any  simple  contract,  no  acknowledgment  or  promise  by  words 
only  shall  be  deemed  sufficient  evidence  of    a    new    or    continuing 
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contract  whereby  to  take  any  case  out  of  the  operation  of  section 
3  of  this  Act,  or  to  deprive  any  party  of  the  benefit  thereof,  unless 
such  acknowledgment  or  promise  shall  be  made  or  contained  by  or 
in  some  writing  to  be  signed  by  the  party  chargeable  thereby;  and 

Joint  contractors.— Where  there  shall  be  two  or  more  joint 
contractors,  or  executors  or  administrators  of  any  contractor,  no 
such  joint  contractor,  executor,  or  administrator  shall  lose  the  ben- 
efit of  the  said  enactment,  so  as  to  be  chargeable  in  respect  or  by 
reason  only  of  any  written  acknowledgment  or  promise  made  and 
signed  by  any  other  or  others  of  them: 

Part  payment.— Provided  always,  that  nothing  herein  con- 
tained shall  alter  or  take  away  or  lessen  the  effect  of  any  pay- 
ment of  any  principal  or  interest  made  by  any  person  whatsoever: 

Proviso  for  the  case  of  joint  contractors. —  Provided  also, 
that  in  actions  to  be  commenced  against  two  or  more  such  joint 
contractors,  or  executors  or  administrators,  if  it  shall  appear  at  the 
trial  or  otherwise  that  the  plaintiff,  though  barred  by  the  fore- 
going provisions  of  this  Act  or  any  of  them  as  to  one  or  more  of 
such  joint  contractors,  or  executors  or  administrators,  shall  never- 
theless be  entitled  to  recover  against  any  other  or  others  of  the  de- 
fendants, by  virtue  of  a  new  acknowledgment  or  promise,  or  other- 
wise, judgment  may  be  gliven  and  costs  allowed  for  the  plaintiff  as 
to  such  defendant  or  defendants  against  whom  he  shall  recover,  and 
for  the  other  defendant  or  defendants  against  the  plaintiff.  9  Geo. 
4.  c.  14.  s.  1. 

13.  Provision  for  acknowledgments  by  agents. — Any  ac- 
knowledgment or  promise  made  or  contained  by  or  in  a  writing,  signed 
by  an  agent  of  the  .party  chargeable  thereby  duly  authorised  to 
make  such  acknowledgment  or  promise,  shall  have  the  same  effect 
as  if  such  writing  had  been  signed  by  such  party  himself.  19  and  20 
Vict.,  c.  97,  s.  13. 

14.  Indorsements  of  payments.— No  indorsement  or  mem- 
orandum of  any  payment  written  or  made  after  the  time  appointed 
for  this  Act  to  take  effect,  upon  any  promissory  note,  bill  of  ex- 
change, or  other  writing,  by  or  on  behalf  of  the  party  to  whom  such 
payment  shall  be  made,  shall  be  deemed  sufficient  proof  of  such 
payment,  so  as  to  take  the  case  out  of  the  operation  of  either  of 
the  said  Statutes.     9  Geo.  4,  c  14,  s.  3. 

PART  II. 
LIMITATION  OF  ACTIONS  AS  TO  REAL  PROPERTY. 

15.  Interpretation. — The  words  and  expressions  hereinafter 
mentioned,  which  in  their  ordinary  siignifi cation  have  a  more  con- 
fined or  a  different  meaning,  shall  in  this  Part,  except  where  the 
nature  of  the  provision  or  the  context  of  the  Part  shall  exclude 
such  construction,  be  interpreted  as  follows,  that  is  to  say:  — 

"Land."— The  word  "land"  shall  extend  to  manors,  messuages, 
and  all  other  corporeal  hereditaments  whatsoever,  and  also  to  tithes 
(other  than  tithes  belonging  to  a  spiritual  or  eleemosynary  corpor- 
ation sole),  and  also  to  any  share,  estate,  or  interest  in  them,  whe- 
ther the  same  shall  be  a  freehold  or  chattel  interest,  and  whether 
freehold  or  copyhold,  or  held  according  to  any  other  tenure;  and 

"Rent."— The  word   "rent"  shall  extend  to  all  heriots,  and  to 
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all  services  and  suits  for  which  a  distress  may  be  made,  and  to  all 
annuities  and  periodical  sums  of  money  charged  upon  or  payable 
out  of  any  land  (except  moduses  of  composition's  belonging  to  a 
spiritual  or  eleemosynary  corporation  sole) ;    and 

Person  through  whom  another  claims. — The  person  through 
whom  another  person  is  said  to  claim  shall  mean  any  person  by, 
through,  or  under,  or  by  the  act  of  whom,  the  person  so  claiming 
became  entitled  to  the  estate  or  interest  claimed,  as  heir,  issue  in 
tail,  tenant  by  the  courtesy  of  England,  tenant  in  dower,  successor, 
special,  or  general  occupant,  executor,  administrator,  legatee,  hus- 
band, assignee,  appointee,  devisee,  or  otherwise,  and  also  any  per- 
json  who  was  entitled  to  an  estate  or  interest  to  which  the  person 
so  claiming,  or  some  person  through  whom  he  claims,  became  en- 
titled as  ilord  by  esheat;  and 

"Person."— The  word  "person"  shall  extend  to  a  body  politic, 
corporate,  or  collegiate,  and  to  a  class  of  creditors  or  other  per- 
sons, as  well  as  an  individual.     3  and  4  Will.    4,  c.  27,  s.  1. 

16.  No  land  or  rent  to  be  recovered,  but  within  20  years 
after  right  of  action  accrued  to  claimant  or  person  through 
whom  he  claims. — No  person  shall  make  an  entry  or  distress  or 
bring  an  action  to  recover  any  land  or  rent  but  within  twenty 
years  next  after  the  time  at  which  the  right  to  make  such  entry  or 
distress,  or  to  bring  such  action,  shall  have  first  accrued  to  some 
person  through  whom  he  claims;  or  if  such  right  shall  not  have 
accrued  to  any  person  through  whom  be  claims,  then  within  twenty 
years  next  after  the  time  at  whlich  the  right  to  make  such  entry  or 
distress,  or  to  bring  such  action,  shall  have  first  accrued  to  the 
person  making  or  bringing  the  same.     3  and  4  Will.,  4,  c.  27,  s.  2. 

17.  'When  the  right  shall  be  deemed  to  have  accrued.— 
In  the  construction  of  this  part  of  this  Act,  the  right  to  make  an 
entry  or  distress,  or  to  bring  an  action  to  recover  any  land  or  rent, 
shall  be  deemed  to  have  first  accrued  at  such  time  as  hereinafter 
is  mentioned,  that  is  to  say: 

In  the  case  of  an  estate  in  possession — On  dispossession 
or  abatement.—  When  the  person  claiming  such  land  or  rent,  or 
some  person  through  whom  he  claims,  shall,  in  respect  of  the  es- 
tate or  interest  claimed,  have  been  in  possession  or  in  receipt  of 
the  profits  of  such  land,  or  in  receipt  of  such  rent,  and  shall  while 
entitled  thereto  have  been  dispossessed,  or  have  discontinued  such 
possession  or  receipt,  then  such  right  shall  be  deemed  to  have  first 
accrued  at  the  tiime  of  such  dispossession  or  discontinuance  of  pos- 
session or  at  the  last  time  at  which  any  such  profits  or  rent  were 
or  was  so  received;  and 

On  death.—  When  the  person  claiming  such  land  or  rent  shall 
claim  the  estate  or  interest  of  some  deceased  person  who  shall  have 
continued  in  such  possession  or  receipt  in  respect  of  the  same  es- 
tate or  interest  until  the  time  of  his  death,  and  s'hall  have  been  the 
last  person  entitled  to  such  estate  or  interest  who  shall  have  been 
in  such  possession  or  receipt,  then  such  right  shall  be  deemed  to 
have  first  accrued  at  the  time  of  such  death;  and 

On  alienation. — When  the  person  claiming  such  land  or  rent 
shall  claim  in  respect  of  an  estate  or  interest  in  possession  grant- 
ed, appointed,  or  otherwise  assured  by  any  instrument  (other  than 
a  will)  to  him,  or  some  person  through  whom  he  claims.  by  a 
person  being  in  respect  of  the  same  estate  or  interest  in  the  pos- 
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session  or  receipt  of  the  profits  of  the  land,  or  in  receipt  of  the 
rent,  and  no  person  entitled  under  such  Instrument  shall  have  been 
«in  such  possession  or  receipt,  (then  such  right  snail  be  deemed  to 
have  first  accrued  ait  tihe  .time  at  w.hlich  the  person  claiming  as 
aforesaid,  or  the  person  .through  whom  he  claims,  became  entitled 
to  such  possesion  or  receipt  by  virtue  of  such  instrument;  and 

In  case  of  future  estates.— When  the  estate  or  interest 
claimed  shall  nave  been  an  estate  or  interest  in  reversion 
or  remainder,  or  other  future  estate  or  interest,  and  no 
person  shall  have  obtained  the  possession  or  receipt  of  the  profits 
of  such  land  or  the  receipt  of  such  rent  in  respect  of  such  estate 
or  interest,  then,  such  right  snail  be  deemed  to  nave  first  accrued 
at  the  time  at  which  such  estate  or  interest  became  an  estate  or 
interest  dn  possession;  and 

In  case  of  forfeiture  or  breach  of  condition. — When  the 
person  claiming  such  land  or  rent,  or  the  person  through  whom  he 
claims,  shall  lhave  become  entitled  by  neason  of  any  forfeiture  or 
breach  of  condition,  then  such  right  shall  be  deemed  to  have  first 
accrued  when  such  forfeiture  was  incurred  or  such  condition  was 
broken.     3  and  4  Will.   4,  c.  27,  a.  3. 

18.  If  advantage  of  forfeiture  is  not  taken  by  remainder- 
man, be  sball  bave  a  new  right  when  estate  comes  into  pos- 
session.—Provided  always,  fthat  whjpn  any  right  to  make  an  entry 
or  distress  or  to  bring  an  action,  to  recover  any  land  or  rent  by 
reason  of  any  forfeiture  or  breach  of  condition  shall  have  first  ac- 
crued in  respect  of,  any  ©state  or  interest  in  reversion  or  remaind- 
er, land  the  land  or  rent  shall  not  have  been  recovered  by  virtue  of 
such  right,  thle  right  to  make  an  entry  or  distress  or  bring  action 
to  recover  such  land  or  rent  shall  be  deemed  to  have  first  accrued 
in  respect  of  such  estate  or  interest  at  the  time  when  the  sam(e 
shall  have  become  an  testate  or  interest  in  possession,  as  if  no  such 
forfeiture  or  breach  of  condition  had  happened.  3  and  4  Will.  4,  c. 
27,  s.  4. 

19.  Reversioner  to  have  a  new  right. — Provided  also,  that  a 
right  to  make  an  entry  or  distress  or  to  bring  an  action  to  recover 
any  land  or  rent  shall  be  'deemed  to  have  first  accrued,  in  respect 
of  an  estate  or  interest  in  reversion,  at ,  the  time  at  which  the  same 
shall  have  become  an  estate  or  interest  tin  possession  by  the  deter- 
mination of  any  estate  or  estates  in  respect  of  which  such  land 
shall  have  been  held,  or  the  profits  thereof  or  such  rent  shall  have  been 
received,  notwithstanding  the  person  claiming  such  land,  or  some 
person  through  whom  h|e  claims,  shall,  at  any  time  previously  to 
the  creation  of  the  estate  or  estates  which  shall  have  determined, 
have  been  in  possession  or  receipt  of  the  profits  of  such,  land,  or  in 
receipt  of  such  rent.     3  and  4  Will.  4,  c.  27,  s.  5. 

20.  An  administrator  to  claim  as  if  he  obtained  the  es- 
tate without  interval. — For  the  purposes  of  this  Act,  an  adminis- 
trator claiming  the  estate  or  interest  of  the  deceased  person  of 
whose  chattels  he  shall  be  appointed  administrator  shall  be  de-em- 
'ed  to  claim  as  if  there  had  been  no  interval  of  time  between  the 
death  of  such  deceased  person  and  the  grant  of  letters  of  adminis- 
tration.    3  and  4  Willi  4,  c.    27,  s.  6. 

21.  In  the  case  of  a  tenant  at  will  the  right  shall  be 
deemed  to  have  accrued  at  the  end  of  one  year. —  When  any 
person  ishall  be  in  possession  or  tin  receipt  of  the  profits  of  any 
land,  or  in  receipt  of  any  rent,  as  tenant  ,at  will,  (the  right  of  the 
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person  entitled  subject  thereto,  or  off  the, person  through  whom  he 
•claims!,  to  make  an  entry  or  diisrtiresB-  or  bring  an  action. to  recover 
such  land  or  rent,  ishall  be  deemed  to  ihave  first  accrued  either  at 
the  determination  of  such  tenancy  or  at  the  expiration,  of  one  year 
next  after  the  commencement  of  such  tenancy,  at  'Which  time  such 
tenancy  shall  be  deemed  to   have  determined: 

Provided  always,  that  no  mortgagor  or  cestui  que  trust  shall 
be  deemed  to  be  a  tenant  at  will,  within  the  meaning  of  this 
clause,  to  his  mortgagee  or  trustee.     3  and  4  Will.  4,  c.  27,  s*  7. 

22.  No  person  after  a  tenancy  from  year  to  year  to  have 
any  right,  but  from  the  end  of  the  first  year  or  last  pay- 
ment.— When  any  person  shall  be  in  possession  or  in  receipt  of  the 
profits  of  any  land,  or  in  receipt  Oif  any  rent,  as  tenant  from  year 
to  year  or  other  period,  without  any  lease  in  writing,  the  right  of 
the  person  entitled  subject  thereto,  or  of  the  person  through  whom 
he  claims,  to  make  an  entry  oir  distress,  or  to  bring  an  action  to 
recover  such  #  land  or  rent,  shall  be  deemed  to  have  first  accrued  at 
the  -determination  of  the  first  of  isuch  years  or  other  periods,  or^at 
the  last  time  when  any  rent  payable  in  respect  of  such  tenancy  shall 
have  been  received  (which  shall  last  happen).  3  and  4  Will.  4,  c. 
27,  s.  8. 

23.  Where  rent  amounting  to  five  dollars  or  upwards  re- 
served by  a  lease  in  writing,  shall  have  been  wrongfully  re- 
ceived, no  right  to  accrue  on  the  determination  of  the 
lease.— When  any  person  shall  be  in  possession  or  in  receipt  of 
the  profits  of  any  land,  or  in  receipt  of  any  rent,  by  virtue  of  a 
lease  in  writing,  by  which  a  rent  amounting  to  the  yearly  sum  of 
five  dollars  or  upwards  shall  be  reserved,  and  the  rent  reserved  by 
such  lease  shall  ihave  been  received  by  some  person  wrongfully 
claiming  to  be  entitled  to  such  land  or  rent  in  reversion  immediate- 
ly expectant  on  the  determination  of  such  lease,  and  no  payment 
in  respect  of  the  rent  reserved  by  such  lease  shall  afterwards  have 
been  made  to  the  person  rightfully  entitled  thereto,  the  right  of 
the  person  entitled  to  such  land  or  rent,  subject  to  such  lease,  or  of 
the  person  through  whom  he  claims,  to  make  an  entry  or  distress 
or  to  bring  an  action  after  the  determination  of  such  lease  shall 
be  deemed  to  have  first  accrued  at  the  time  at  which  the  rent  re- 
served by  such  lease  was  first  so  received  by  the  person  wrongfully 
claiming  as  aforesaid;  and  no  such  right  .shall  be  deemed  to  have 
first  accrued  upon  the  determination  of  such  lease  to  the  person 
rightfully  entitled.     3  and  4  Will.  4,  c.  27,  s.  9. 

24.  A  mere  entry  not  to  be  deemed  possession. — No  person 
shall  be  deemed  to  have  been  in  possession  of  any  land  within  the 
meanlimg  of  this  Act  merely  by  reason  of  having  made  an  entry 
thereon.     3  and  4  Will.  4,  c  27,  ft  10. 

25.  No  right  to  be  preserved  by  continual  claim. — No 
continual  or  other  claim  upon  or  near  any  land  shall  preserve  any 
right  of  making  an  entry  or  distress,  or  of  bringing  an  action.  3 
and  4  Will.  4,  c.  27,  s.  11. 

26.  Possession  of  one  coparcener  or  joint  tenant,  etc., 
not  to  be  deemed  possession  of  others.— When  any  one  or  more 
of  several  persons  entitled  to  any  land  or  rent  as  coparceners,  joint 
tenants,  or  tenants  in  common,  shall  have  been  in  possession  or  re- 
ceipt of  the  entirety,  or  more  than  his  or  their  undivided  share  or 
shares  of  such  land,  or  of  the  profits  thereof,  or  of  such  rent,  for 
his  or  their  own  benefit,  or  for  the  benefit  of  any  person  or  persons 
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other  than  the  person,  or  persons  entitled  to  the  cither  share  or 
shares  of  .the  same  land  or  rent, -such  possession  or  receipt  shaill 
not  be  deemed  to  have  been  the  possession  or  receipt  of  or  by  such 
last-mentioned  person  or  persons,  or  any  of  them.  3  and  4  Will.  4, 
c.  27,  s.  12. 

27.  Possession    of    a    relation    of   the    heir    not    possession 

of  heir.— When  a  relation  of  the  person  entitled  as  heir  to  the 
possession  or  receipt  of  the  profits  of  any  land,  or  to  the  receipt  of 
any  rent.,  shall  enter  into  the  possession  or  receipt  thereof,  such 
possession  or  receipt  shall  not  be  deemed  to  be  the  possession  or 
receipt  of  or  by  the  person  entitled  as  heir.  3  and  4  Will.  4,  c.  27, 
s.  13. 

28.  Acknowledgment   in   writing   equivalent   to   possession 

or  receipt  of  rent.— Provided  always,  that  when  any  acknowledg- 
ment of  the  title  of  the  person  entitled  to  any  land  or  rent  shall 
have  been  given  to  him  or  his  agent  in  writing,  signed  by  the  per- 
son in  possession  or  in  receipt  of  the  profits  of  such  land,  or  in 
receipt  of  such  rent,  then  such  possession  or  receipt  of  or  by  the 
person  by  whom  such  acknowledgment  shall  have  been  given  shall 
be  deemed,  according  to  the  meaning  of  this  Act,  to  have  been  the 
possession  or  receipt  of  or  by  the  person  to  whom  or  to  whose 
agent  such  acknowledgment  shall  have  been  given  at  the  time  of 
giving  the  same,  and  the  right  of  such  last  mentioned  person,  or 
any  person  claiming  through  !him,  to  make  an  entity  or  distress,  or 
to  bning  an  action  to  recover  such  land  or  rent,  shall  be  deemed  to 
have  first  accrued  at  and  not  before  the  time  at  which  such  ac- 
knowledgment, or  the  last  of  such  acknowledgments,  if  more  than 
one,  was  given.     3  and  4  Will.  4,  c.  27,  s.  14. 

29.  Persons    under    disability    to    he    allowed    10    years.— 

If  at  the  time  at  which  the  right  of  any  person  to  make  an  entry  or 
distress,  or  bring  an  action  to  recover  any  land  or  rent,  shall  have 
first  accrued  as  aforesaid,  such  person  shall  have  been  under  any 
of  the  disabilities  hereinafter  mentioned  (that  is  to  say),  infancy, 
coverture,  idiotcy,  lunacy,  unsoundness  of  mind,  or  absence  beyond 
seas,  then  such  person,  or  the  person  claiming  through  him,  may 
notwithstanding  the  period  of  twenty  years  hereinbefore  limited 
shall  have  expired,  make  an  entry  or  distress  or  bring  an  action  to 
recover  such  land  or  rent  at  any  time  within  ten  years  next  after 
the  time  at  Which  the  person  to  whom  such  right  shall  first  have 
accrued  as  aforesaid  shall  have  ceased  to  be  under  any  such  disabil- 
ity, or  shall  have  died  (which  shall  have  first  happened).  3  and  4 
Will.    4,  c.  27,  s.  16. 

30.  No  action  shall  he  brought  beyond  40  years  after  the 
right  accrued. —  No  entry,  distress,  or  action  shall  be  made  or 
brought  by  any  person  who,  at  the  time  at  which  his  right  to  make 
an  entry  or  distress  or  to  bring  an  action  to  recover  any  land  or 
rent  shall  have  first  accrued,  shall  be  under  any  of  the  disabilities 
(hereinbefore  mentionied,  or  by  any  person  claiming  through  him, 
but  within  forty  years  next  after  the  time  at  which  such  right  shall 
have  first  accrued,  although  the  person  under  disability  at  such 
time  may  have  remained  under  one  or  more  of  such  disabilities  dur- 
ing the  wthole  of  such  forty  years,  or  although  the  term  of  ten  years 
from  the  time  at  which  he  shall  have  ceased  to  be  under  any  suoh 
disability,  or  have  died,  shall  not  have  expired.  3  and  4  Will.  4,  c. 
27,  sj.  17. 


B.  C.  LIMITATION  OF  ACTIONS.  &71 

31.  No  further  time  to  be  allowed  for  a  succession  of 
disabilities.— When  any  person  sftiall  be  under  any  of  the  disabil- 
ities hereinbefore  mentioned  at  the  time  at  which  his  right  to  make 
an  entry  or  distress,  or  to  bring  an  action  to  recover  any  land  or 
rent,  shall  have  first  accrued,  and  shall  depart  this  life  without 
leaving  ceased  to  be  under  any  such  disability,  no  time  to  make  an 
entry  or  distress,  or  to  bring  an  action  to  recover  such  land  'or 
rent,  beyond  the  said  period  of  twenty  years  next  after  the  right 
of  such  p'erson  to  make  an  entry  or  distress  or  to  bring  an  action 
to  recover  such  land  or  rent  shall  have  first  accrued,  or  the  said 
period  of  ten  years  next  after  the  time  at  which  such  person  shall 
have  died,  shall  be  allowed  by  reason  of  any  disability  of  amy  other 
person.     3  and  4  Will.  4,  c.  27,  s.  18. 

32.  When  tbe  right  to  an  estate  in  possession  is  barred, 
the  right  of  the  same  person  to  future  estates  shall  also  be 
barred.— When  the  right  of  any  person  to  make  an  entry  or  dis- 
tress or  bring  an  action  to  recover  any  land  or  rent  to  which  he 
may  have  been  entitled  for  an  estate  or  interest  in  possession  shall 
have  been  barred  by  the  determination  of  the  period  hereinbefore 
limited,  which  shall  be  applicable  in  such  case,  and  such  person 
ehaill  at  any  time  during  the  said  period  have  been  entitled  to  any, 
other  estate,  interest,  right,  or  possibility,  in  reversion,  remainder 
or  otherwise,  in  or  to  the  same  land  or  rent,  in  respect  of  such 
other  estate,  interest,  right,  or  possibility,  unless  in  the  meantime 
such  land  or  rent  shall  have  been  recovered  by  some  person  en- 
titled, to  an  -estate,  interest,  or  right  which  shall  have  been  limited  or 
taken  effect  after  or  in  defeasance  of  such  estate  or  interest  in 
possession.     3  and  4  Will.  4,  c.  27,  s.  20. 

33.  "Where  tenant  in  tail  is  barred  remaindermen  whom 
he  might  have  barred  shall  not  recover. —  When  the  right  of  a 
tenant  in  tail  of  any  land  or  rent  to  make  an  entry  or  distress  or 
to  bring  an  action  to  recover  the  same  shall  have  been  barred  by 
reason  of  the  same  not  having  been  made  or  brougibt  within  the 
period  hereinbefore  limited,  which  shall  be  applicable  In  such  case, 
no  such  entry,  distress,  or  action  shall  be  madt?  or  brought  by  any 
person  claiming  any  estate,  interest,  or  right  which  such  tenant  in 
tail  might  lawfully  have  barred.     3  and  4  Will.  4,  c.  27,  s.  21. 

34.  Possession  adverse  to  a  tenant  in  tail  shall  run  on 
against  the  remaindermen  whom  he  might  have  barred. — 
When  a  tenant  in  tail  of  any  land  or  rent,  entitled  to  recover  the 
same,  shall  have'  died  before  the  expiration  of  the  period  hereinbe- 
fore limited,  which  shall  be  applicable  in  such  case,  for  making  an 
entry  or  distress  or  bringing  an  action  to  recover  such  land  or 
rent,  no  person  claiming  any  estate,  interest  or  right  which  such 
tenant  in  tail  might  lawfully  ihave  barred  shall  make  an  'entry  or 
dlistress  or  bring  an  action  to  recover  such  land  or  rent,  but  with- 
in the  period  during  which,  if  such  tenant  in  tail  had  so  long  con- 
tinued to  live,  he  might  have  made  such  entry  or  distress  or  brought 
such  action.     3  and  4  Will.  4,  c.  27,  s.  22. 

35.  Where  there  is  possession  under  an  assurance  by  a 
tenant  in  tail  which  shall  not  bar  the  remainders,  they  shall 
be  barred  at  the  end  of  twenty  years  after  the  time  when 
the  assurance  would  have  barred  them.—  When  a  tenant  in 
tail  of  any  land  or  rent  shall  .have  made  an  assurance  thereof, 
which  shall  not  operate  to  bar  an  estate  or  estates  to  take  effect 
after  or  in  defeasance  of  his  estate  tail,  and  any   person    shall    by 
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virtue  of  such  assurance,  at  tibe  time  of  the  execution  thereof  or  at 
any  time  afterwards,  be  in  possession  or  receipt  of  the  profits  of 
such  land,  or  ini  the  receipt  of  such  rent,  and  the  same  person,  or 
any  other  person  whatsoever  (other  than  some  person  entitled  to 
such  possession  or  receipt  in  respect  of  an  estate  which  shall  have 
taken  effect  after  or  in  defeasance  of  the  estate  tail),  shall  continue 
or  be  in  such  possession  or  receipt  for  the  period  of  twenty  years 
next  after  the  commencement  of  the  time  at  which  such  assurance, 
if  it  had  then  been  executed  by  such  tenant  in  tail  or  the  person 
who  would  have  been  entitled  to  his  estate  tail  if  such  assurance 
had  not  been  executed,  would,  without  the  consent  of  any  other 
person,  have  operated  to  bar  such  estate  or  estates  as  aforesaid,  then 
at  the  expiration  of  such  period  of  twenty  years  such  assurance  shall 
be  and  be  deemed  to  have  been  effectual  as  against  any  person  claim- 
ing any  estate,  interest  or  right  to  take  effect  after  or  in  defeaS'- 
ance  of  such  estate  tail.     3  and  4  Will.  4,  c.  27,  a  23. 

36.  Limitation  as  to  suits  in  equity.— No  person  claiming 
any  land  or  rent  in  equity  shall  bring  any  suit  to  recover  the  same 
but  within  the  period  during  which,  by  virtue  of  the  provisions 
hereinbefore  contained,  he  might  have  made  an  entry  or  distress  or 
brought  an  action  to  recover  the  same  respectively  if  he  had  been 
entitled  at  law  to  .such  estate,  interest,  or  right  in  or  to  the  same 
as  he  shall  claim  therein  in  equity.     3  and  4  Will.  4,  c.  27,  s.  24. 

37.  In  cases  of  express  trust  the  right  not  to  accrue  until 
conveyance. —  When  any  land  or  rent  shall  be  vested  in  a  trustee 
upon  any  express  trust,  the  right  of  the  cestui  que  trust,  or  any 
person  claiming  through  him,  to  bring  a  suit  against  the  trustee, 
or  any  person  claiming  through  him,  to  recover  such  land  or  rent, 
shall  be  deemed  to  ihave  first  accrued,  according  to  the  meaning  of 
this  Act,  at  and  not  before  the  time  at  which  such  land  or  rent 
shall  havevbeen  conveyed  to  a  purchaser  for  a  valuable  considera- 
tion, and  shall  then  be  deemed  to  have  accrued  only  as  against 
such  purchaser  and  any  person  claiming  through  him.  3  and  4  Will. 
4,  c.  27.  s.  25. 

38.  As  to  cases  of  fraud,  right  to  be  deemed  to  have  ac- 
crued on  discovery  of  fraud. — In  every  case  of  a  concealed  fraud, 
the  right  of  any  person  to  bring  a  suit  in  equity  for  the  recovery 
of  any  land  or  rent  of  which  ihe,  or  any  person  through  whom  he 
claims,  may  have  been  deprived  by  such  fraud,  shall  be  deemed  to 
have  first  accrued  at  and  not  before  the  time  at  wihich  such  fraud 
shall  or  with  (reasonable  diligence  might  .have  been  first  known  or 
discovered:  Provided  that  nothing  in  this,  clause  contained  shall 
enable  any  owner  of  lands  or  rents  to  have  a  suit  in  equity  for  the 
recovery  of  such  lands  or  rents,  or  for  setting  aside  any  con- 
veyance of  such  lands  or  rents  on  account  of  fraud,  against  any 
bona  tide  purchaser  for  valuable  consideration,  who  has  not  assist- 
ed in  the  commission  of  such  fraud,  and  who  at  the  time  that  he 
made  the  purchase  did  not  know  and  (had  no  reason  to  believe  that, 
any  such  fraud  had  been  committed.     3  and  4  Will.  4,  c.  27,  s,  26. 

39.  Saving  the  jurisdiction  of  equity  on  the  ground  of 
acquiescence. — Nothing  in  this  Act  contained  shall  be  deemed  to 
interfere  with  any  rule  or  jurisdiction  of  Courts  of  Equity  in  re- 
fusing relief,  on  the  ground  of  acquiescence  or  otherwise,  to  any 
pterson  whose  right  to  bring  a  suit  may  not  be  barred  by  virtue  of 
this  Act.     3  and  4  Will.  IV.,  c.  27,  s.  27. 
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40.  Mortgagor  to  be  barred  at  the  end  of  20  years  from 
the  time  when  the  mortgagee  took  possession,  or  from  the 
last  written  acknowledgment.—  When  a  mortgagee  shall  have 
obtained  the  possession  or  receipt  of  the  profits  of  any  <land  or  the 
receipt  of  any  rent  comprised  in  his  mortgage,  the  mortgagor  or 
any  person  claiming  through  him  shall  not  bring  a  suit  to  redeem 
the  mortgage  but  within  twenty  years  next  after  the  time  at  which 
the  mortgagee  obtained  such  possession  or  receipt,  unless  in  the 
meantime  an  acknowledgment  of  the  title  of  the  mortgagor  or  of 
his  right  of  redemption  shall  have  been  given  to  the  mortgagor,  or 
some  person  claiming  his  estate,  or  to  the  agent  of  such  mortgagor 
or  person,  in  writing  signed  by  the  mortgagee  or  the  person  claim- 
ing through  him: 

Acknowledgment  given  to  one  mortgagor  to  operate  in 
favour  of  all.— And  in  such  case  no  such  suit  shall  be  brought 
but  within  twenty  years  next  after  the  time  at  which  such  ac- 
knowledgment or  the  last  of  such  acknowledgments,  if  more  than 
one,  was  given;  and  when  there  shall  be  more  than  one  mortgagor, 
or  more  than  one  person  claiming  through  the  mortgagor  or  mort- 
gagors, such  acknowledgment,  if  given  to  any  one  of  such  mort- 
gagors or  persons,  or  his  or  their  agent,  shall  be  as  effectual  as  if 
the  same  had  been  given  to  all  such  mortgagors  or  persons: 

Acknowledgment  given  by  one  of  several  mortgagees  to 
be  effectual  only  against  the  mortgagee  signing  same. — 
But  where  there  shall  be  more  than  one  mortgagee,  or  more  than 
one  person  claiming  the  estate  or  interest  of  the  mortgagee  or  mort- 
gagees, such  acknowledgment,  signed  by  one  or  more  of  such  mort- 
gagees or  persons,  shall  be  effectual  only  as  against  the  party  or 
parties  signing  as  aforesaid,  and  the  person  or  persons  claiming 
any  part  of  the  mortgage  money,  or  land  or  nent,  biy,  from,  or  un- 
der him  or  them,  and  any  person  or  persons  entitled  to  any  estate 
or  estates,  interest  or  interests,  to  take  effect  after  or  in  defeasance 
of  his  or  their  estate  or  estates,  interest  or  interests,  and  shall  not 
operate  to  give  to  the  mortgagor  or  mortgagors  a  right  to  redeem 
the  mortgage  as  against  the  person  or  persons  entitled  to  any  other 
undivided  or  divided  part  of  the  money  or  land  or  rent; 

Where  the  mortgagee  giving  such  acknowledgment  is  en- 
titled to  a  divided  part  of  mortgaged  premises,  mortgagor 
may  redeem  such  divided  part.— And  where  such  of  the  mort- 
gagees or  persons  aforesaid  as  shall  have  given  such  acknowledg- 
ment shall  be  entitled  to  a  divided  part  of  the  land  or  rent  com- 
prised in  the  mortgage,  or  some  estate,  or  interest  therein,  and  not 
to  any  ascertained  part  of  the  mortgage  money,  the  mortgagor  or 
mortgagors  shall  be  entitled  to  redeem  the  same  divided  part  of 
the  land  or  rent  on  payment,  with  interest,  of  the  part  of  the  mort- 
gage money  which  shall  bear  tjhip  same  proportion  to  the  whole  of 
the  mortgage  money  as  the  value  of  such  divided  part  of  the  land 
or  rent  shall  bear  to  the  value  of  the  whole  of  the  land  or  rent 
comprised  in  the  mortgage.     3  and  4  Will.  IV.,  c.  27,  s.  28. 

41.  At  the  end  of  the  period  of  limitation  the  right  to 
be  extinguished. — At  the  determination  of  the  period  limited  by 
this  Act  to  any  person  for  making  an  entry  or  distress,  or  bring- 
ing any  writ  of  quare  impcdit  or  other  action  or  suit,  the  right 
and  title  of  such  person  to  the  land,  rent,  or  advowson,  for  the  re- 
covery whereof  such  entry,  distress,  action,  or  suit  respectively 
might  have  been  made  or  brought  within  such  period,  shall  be  ex- 
tinguished.    3  and  4  Will.  IV.,  c.  27,  s.  34. 
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42.  Receipt  of  rent  deemed  receipt  of  profits.— The  receipt 
of  the  rent  payable  by  any  tenant  from  year  to  year,  or  other  les- 
see, shall,  as  against  such  lessee  or  anty  person  claiming  under  him 
(but  subject  to  the  lease),  be  deemed  to  be  the  receipt  of  the  pro- 
fits of  the  land  for  the  purposes  of  this  Act.  3  and  4  Will.  IV.,  c.  27, 
S.  25. 

43.  Money  charged  upon  land  and  legacies  to  be  deemed 
satisfied  at  the  end  of  20  years,  if  there  shall  be  no  interest 
paid  or  acknowledgment  in  writing  in  the  meantime. — 
No  action  or  suit,  or  other  proceeding,  sihaLl  be  brought  to  recover 
any  sum  of  money  secured  by  any  mortgage,  judgment,  or  lien,  or 
otherwise  charged  upon,  or  payable  out  of,  any  land  or  rent  at 
law  or  in  equity,  or  any  legacy,  but  within  twenty  years  next  af- 
ter a  present  right  to  receive  the  same  shall  have  accrued  to  some 
person  capablie  of  giving  a  discharge  for  or  release  of  the  same, 
unless  ini  the  meantime  some  part  of  the  principal  money,  or  some 
interest  thereon,  shall  nave  been  paid,  or  some  acknowledgment,  of 
the  right  thereto  shall  have  been  given  in  writing,  signed  by  the 
person  by  whom  the  same  shall  be  payable,  or  'his  agent,  to  the 
person  entitled  thereto,  or  his  agent: 

And  in  such  case  no  such  action  or  suit  or  proceeding  shall  be 
brought  but  within  twenty  years  after  such  payment  or  acknow- 
ledgment, or  the  last  of  such  payments  or  acknowledgments  if  more 
than  one  was  given.    3  and  4  Will.  IV.,  c.  27,  s.  40. 

44.  No  arrears  of  dower  to  be  recovered  for  more  than  six 
years. — No  arrears  of  dower,  nor  any  damages  on  account  of  such 
arrears,  shall  be  recovered  or  obtained  by  any  action  or  suit  for  a 
longer  period  than  six  years  next  before  the  commencement  of  such 
action  or  suit.     3  and  4  Will.  IV.,  c.  27,  is.  41. 

45.  No  arrears  of  rent  or  interest  to  be  recovered  for  more 
than  six  years. — No  arrears  of  rent  or  of  interest  in  respect  of 
any  sum  of  money  charged  upon  or  payable  out  of  any  land  or 
ryent,  or  in  respect  of  any  legacy,  or  any  damages  in  respect  of 
such  arrears  of  rent  or  interest,  shall  be  recovered  by  any  distress, 
action,  or  suit  but  within  six  years  next  after  the  same  respect- 
ively shall  have  become  dule,  or  next  after  an  acknowledgment  of 
the  same  in  writing  shall  have  been  given  to  the  person  entitled 
thereto,  or  his  agent,  signed  by  the  person  by  whom  the  same  was 
payable,  or  his  agent: 

Provided,  nevertheless,  that  where  any  prior  mortgagee  or  other 
•incumbrancer  shall  nave  been  in  possession  of  any  land,  or  in  the 
receipt  of  the  profits  thereof,  within  one  year  next  before  an  action 
or  suit  ©hall  be  brought  by  any  person  entitled  to  a  subsequent 
mortgage  or  other  incumbrance  on  the  same  land,  the  person  en- 
titled to  such  subsequent  mortgage  or  incumbrance  may  recover  in 
such  action  or  suit  the  arrears  of  interest  which  .shall  have  become 
due  during  the  whole  time  that  such  prior  mortgagee  or  incumbran- 
cer was  in  such  possession  or  receipt  as  aforesaid,  although  such 
time  may  /have  exceeded  the  said  term  of  six  years.  3  and  4  Will. 
IV.,  c.  27,  s.  42. 

46.  Absence  beyond  seas  or  imprisonment  of  a  creditor 
not  to  be  a  disability. —  No  person  or  persons  who  shall  be  en- 
titled to  any  action  or  suit  with  respect  to  which  the  period  of 
limitation  within  which  the  same  shall  be  brought  is  fixed  by  sec- 
tions 43,  44  and  45,  of  this  Act,  shall  be  entitled  (to  any  time  with- 
in which  to  commence  and  sue  such  action  or  suit  beyond  the  per- 
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iod  so  fixed  for  the  same  by  tbJe  enactments  aforesaid,  by  reason 
only  01  such  person,  or  some  one  or  more  of  such  persons,  being, 
at  the  time  of  such  cause  of  action  or  suit  accrued,  beyond  the 
seas,  or,  in  the  cases  in  which  imprisonment  is  now  a  disability,  by 
reason  of  such  person,  or  one  or  more  of  such  persons,  being  im- 
prisoned at  the  time  of  such  cause  of  action  or  suit  accrued.  19  and 
20  Vict.,  c.  97,  s.  10. 

47.  Period  of  limitation  to  run  as  to  joint  debtors  in  the 
jurisdiction,  though  some  are  beyond  seas. —  Where  such  cause 
of  action  or  suit  with  respect  to  which  the  period  of  limitation  is 
fixed  by  sections  43,  44,  and  45  of  this  Act,  or  any  of  them,  lies 
against  two  or  more  joint  debtors,  the  person  or  persons  who  shall 
be  entitled  to  the  same  shall  not  be  entitled  to  any  time  within 
which  to  commence  and  sue  any  such  action  or  suit  against  any 
one  or  more  of  such  joint  debtors  who  shall  not  be  beyond  thie 
seas  at  the  time  such  cause  of  action,  or  suit  accrued,  by  reason 
only  that  some  other  one  or  more  of  such  joint  debtors  was  or 
were,  at  the  time  such  causle  of  action  accrued,  beyond  the  seas, 
and  such  person  or  persons  so  entitled  as  aforesaid  shall  not  be  bar- 
red from  commencing  and  suing  amy  action  or  suit  against  the 
joint  debtor  or  joint  debtors  who  was  or  were  beyond  the  seas  at 
•ttie  time  the  cause  of  action  or  suit  accrued,  after  his  or  their  re- 
turn from  beyond  the  seas,  by,  reason  only  that  judgment  was  al- 
ready recovered  against  any  one  or  more  of  such  joint  debtors  who 
was  or  were  not  beyond  the  seas  at  the  time  aforesaid.  19  and  20 
Vict.,  c.  97,  s.  11. 

48.  Mortgagees  of  land  within  the  definition  of  sec.  15 
of  this  Act  may  bring  actions  to  recover  land  -within  20 
years   after  last   payment   of   principal   and   interest. — It     shall 

and  may  toe  lawful  for  any  person  entitled  to  or  claiming  under 
any  mortgage  of  land  being  within  the  definition  contained  in  sec- 
tion 15  of  this  Act  to  make  an  entry  or  bring  an  action  at  law  or 
suit  in  equity  to  recover  such  land  at  any  time  within  twenty  years 
next  after  the  last  payment  of  any  part  of  the  principal  money  or 
interest  secured  by  such  mortgage,  although  more  than  twenty 
years  may  have  lapsed  since  the  time  at  which  the  right  to  make 
such  entry  or  bring  such  action  or  suit  in  equity  shaill  have  first 
accrued,  anything  in  this  Act  notwithstanding.  7  Will.  IV.,  and  1 
Vict,  c.  28,  s.  1. 

49.  The  Crown  not  to  sue  after  sixty  years  by  reason  of 
lands  having  been  in  charge.— The  Queen's  Majesty,  her  heirs 
and  successors,  shall  not  at  amy  time  ihlereafter  sue,  impeach,  ques»- 
tion  or  implead  any  person  or  persons  for  or  in  anywise  concern- 
ing any  manors,  lands,  tenements,  rents,  tithes  or  hereditaments 
whatsoever  (other  than  liberties  or  franchises)  which  such  person 
or  persons,  o\r  his  or  their  or  any  of  their  ancestors  or  predecessors, 
or  those  from,  by,  or  under  whom  they  do  or  shall  claim,  have,  or 
shall  have  held  or  enjoyed  or  taken  the  rents,  revenues,  issues  or 
profits  thereof  by  the  space  of  sixty  years  next  before  the  filing, 
vissuing,  or  commencing  of  eve>ry  such  action,  bill,  plaint,  informa- 
tion, commission,  or  other  suit  or  proceeding  as  shall  at  amy  time 
or  timies  hereafter  be  filed,  issued,  or  commenced  for  recovering 
the  same  or  in  respect  thereof,  by  reason  only  that  the  same  man- 
ors, lands,  tenements,  rents,  tithes  or  hereditaments,  or  the  rents, 
revenues,  issues,  or  profits  thereof  have  or  shall  have  been  in 
charge  to  Her  Majesty  or  her  predecessors  or  successors,  or  stood 
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insuper  of  record  within  the  said  space  of  sixty  years,  but  that 
such  having  been  in  charge  and  siuclh  standing  insuper  of  record 
shall  be  as  against  such  person  and  persons,  and  all  claiming  by, 
from  or  under  them  or  any  of  them,  of  no  force  and  effect.  24  and 
25  Vict.,  c.  62,  s.  1. 

PART  III. 

LIMITATION  OF  ACTIONS  FOR  RECOVERY  OF  SPEOIALTY 
|  DEBTS. 

50.  Limitation,  of  action  of  debt  on  specialties. — All  ac- 
tions of  debt  for  rent  upon  an  indenture  of  demise,  all  actions  of 
covenant  or  debt  upon  any  bond  or  other  specialty,  and  all  actions 
for  debt  or  scire  facias  upon  any  recognizance,  and  also  all  actions 
cC  debt  upon  any  award  where  the  submission  is  not  by  specialty, 
or  for  any  fine  due  tin  respect  of  any  copyhold  estates,  or  for  an 
escape,  or  for  money  levied  on  any  fieri  facias,  and  all  actions  for 
penalties,  damages,  or  sums  of  money  given  to  the  party  aggrieved, 
by  any  Statute  now  or  hereafter  to  be  in  force,  that  ©hall  be  sued 
or  brought  at  any  time,  shall  be  commenced  and  sued  within  the 
time  and  limitation  hereinafter  expressed,  and  not  after: 

That  is  to  saiy,  the  isaid  (actions  of  'debt  for  rent  upon  an  inr 
dienture  of  demise,  or  covenant  or  debt  upon  any  bond  or  other 
specialty,  actions  of  debt  or  scire  facias  upon  recognizance,  with- 
in twenty  years  after  the  cause  of  such  actions  or  suits,  but  not 
after;  the  said  actions  by  the  party  grieved,  within  two  years  af- 
ter the  cause  of  such  actions  or  suits,  but  not  after;  and  the  said 
other  actions,  within  six  years  after  the  cause  of  such  actions  or 
suits,  but  not  after: 

Provided  that  nothing  herein  contained  shall  extend  to  any  ac- 
tion given  by  any  Statute  Where  the  time  for  bringing  such  action 
is  or  shall  be  by  any  Statute  specially  limited.  3  and  4  Will.  IV.,  c. 
42,  s.  3. 

51.  Infants  and  persons  under  disability. — If  any  person  or 
persons  that  is  or  ar/e  or  shall  be  entitled  to  any  such  action  or 
suit,  or  to  such  scire  facias,  is  or  are  or  shall  be,  at  the  time  of 
any  such  cause  of  action  accrued,  within  the  age  of  twenty-one 
years,  feme  covert,  or  non  compos  mentis,  then  such  person  or  per- 
sons shall  be  at  liberty  to  bring  the  same  actions,  so  as  they  com- 
mence the  same  within  such  times  after  their  coming  to  or  being 
of  full  age,  discovert,  of  sound  memory,  or  returned  from  beyond 
the  seas,  as  other  persons  having  no  such  impediment  should  ac- 
cording to  the  provisions  of  this  Act,  have  done: 

Absence  of  defendants  beyond  seas  provided  for. — And  if 
any  person  or  persons  against  whom  there  shall  be  any  such  cause 
of  action  is  or  are  or  shall  be,  at  the  time  such  cause  of  action  ac- 
crued, beyond  the  seas,  then  the  person  or  persons  entitled  to  any 
such  cause  of  action  shall  be  at  liberty  to  bring  the  same  against 
such  person  or  persons  within  such  times  as  are  before  limited  after 
the  return  of  such  person  or  persons  from  beyond  the  seas.  3  and  4 
Will.  IV.,  c.  42,  s.  4;  19  and  20  Vict.,  c.  97,  s.  10. 

52.  Proviso  in  case  of  acknowledgment  in  writing  or 
by  part  payment.— Provided  always,  that  if  any  acknowledg- 
ment shall  have  been  made,  either  by  writing  signed  by  the  party 
liable  by  virtue  of  such  indenture,  specialty,   or    recognizance,    or 
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;hfls  agent,  or  by  part  payment  or  part  satisfaction  on  account  of 
any  prinic/ipal  or  interest  being  then  -due  thereon,  it  shall  and  may 
be  lawful  for  the  person  or  persons  entitled  to  such  actions  to 
bring  his  or  their  action  for  the  money  remaining  unpaid  and  so 
acknowledged  to  be  due  within  twenty  years  after  such  acknow- 
ledgment by  writing  or  part  payment  o;r  part  satisfaction  as  afore- 
said, or,  in  case  the  person  or  persons  entitled  to  such  action  shall, 
at  the  time  of  such  acknowledgment,  be  under  such  disability  as 
aforesaid,  or  the  party  making  such  acknowledgment  be,  at  the 
time  of  making  the  same,  beyond  the  seas,  then  within  twenty 
years  after  such  disability  shall  have  ceased  as  aforesaid,  or  the 
party  shall  have  returned  from  beyond  the  seas,  as  the  case  may 
be;  and  the  plaintiff  or  plaintiffs  in  any  such  action,  on  any  indent- 
ure, specialty,  recognizance,  may,  by  way  of  replication,  state  such 
acknowledgment,  and  that  such  action  was  brought  within  the 
time  aforesaid,  in  answer  to  a  plea  of  this  Statute.  3  and  4  Will. 
IV.,  c.  42,  s.  5. 

53.  Part  payment  by  one  contractor  not  to  prevent  bar 
by  statute  in  favour  of  another  or  others. — When  there  shall 
be  two  or  more  co-contractors  or  co-debtors,  whether  bound  or 
liable  jointly  only  or  jointly  and  severally,  or  executors  or  admin- 
istrators of  any  contractor,  no  such  co-contractor  on*  co-debtor,  ex- 
ecutor or  administrator  shall  lose  the  benefit  of  the  aforesaid  pro- 
visions of  this  Act,  or  any  of  them,  so  as  to  be  chargeable  in  res- 
pect or  by  reason  only  of  payment  of  any  principal,  interest,  or 
other  money  by  any  other  or  others  of  such  co-contractors,  co-debt- 
ors, executors,  or  administrators.     19  and  20  Vict.,  c.  97,  s.  14. 

54.  The  limitation  after  judgment.—  And,  nevertheless,  if 
in  any  of  the  said  actions  judgment  be  given  for  the  plaintiff,  and 
the  same  be  reversed  by  error  or  a  verdict  pass  for  the  plaintiff, 
and  upon  matter  alleged  in  arrest  of  judgment  the  judgment  be 
given  against  the  plaintiff,  that  he  take  nothing  by  ihis  plaint,  writ, 
or  bill,  the  plaintiff,  his  executors  or  administrators,  as  the  case 
shall  require,  may  commence  a  new  action  or  suit  from  time  to 
time  within  a  year  after  such  judgment  reversed,  or  such  judgment 
given  against  the  plaintiff,  and  not  after.  3  and  4  Will.  IV.,  c.  42, 
s.  6. 

55.  Period  of  limitation  to  run  as  to  joint  debtors  in  the 
jurisdiction,  though  some  are  beyond  seas. — Where  aay  such 
cause  of  action  or  suit,  with  respect  to  which  the  period  of  limit- 
ation is  fixed  by  section  50  of  this  Act.,  lies  against  two  or  more 
joint  debtors,  the  person  or  persons  who  Shall  be  entitled  to  the 
same  shall  not  be  entitled  to  any  time  within  which  to  commence 
and  sue  any  such  action  or  suit  against  any  one  or  more  of  such 
joint  debtors  who  shall  not  be  beyond  the  seas  at  the  time  such 
cause  of  action  or  suit  accrued,  by  reason  only  that  some  other  one 
or  more  of  siuoh  joint  debtors  was  or  were  at  the  time  such  cause 
of  action  accrued  beyond  the*  seas,  and  such  person  or  persons  so 
entitled  as  aforesaid  shall  not  be  barred  from  commencing  and 
suing  any  action  or  suit  against  the  joint  debtor  or  joint  debtors 
who  was  or  were  beyond  seas  at  the  time  the  cause  of  action  or 
suit  accrued,  after  his  or  their  return  from  beyond  seas,  by  reason 
only  that  judgment  was  already  recovered  against  any  one  or  more 
of  such  joint  debtors  who  was  or  were  not  beyond  the  seas  at  the 
time  aforesaid.     19  and  20  Vict.,  c.  97,  s.  11. 

37 
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PART  IV. 

THE  LIMITATION  OF  CERTAIN  CAUSES  OF  ACTION  ARISING 

ABROAD. 

Defence  of  Foreign  Limitation. 

56.  Foreign  Statutes  of  Limitations  to  be  a  sufficient  de- 
fence in  certain  cases.—  In  case  any  action  shall  be  instituted 
in  this  Province  against  any  person  here  resident,  in  respect  of  a 
cause  of  action  or  suit  wlhich  has  arisen  between  such  person  and 
some  other  person  in  a  foreign  country,  wherein  the  person  so 
sued  shall  ihave  been  resident  at  the  time  when  such  cause  of  ac- 
tion or  suit  shall  have  first  arisen,  such  action  shall  not  be  main- 
tained in  any  Court  of  Civil  Jurisdiction  in  this  Province  if  the  rem- 
edy thereon  in  such  foreign  country  is  barred  by  any  statute  or 
enactment  for  the  limitation  of  actions  existing  in  such  foreign 
country.    C.  A.  1888,  c.  75,  s.  2. 

57.  Form  of  plea.— Amy  defendant  may  obtain  the  benefit  of 
the  foregoing  enactment  by  a  defence  in  the  form  following:  — 

"And  in  answer  to  the  whole,  or  any  particular  paragraph  of 
the  statement  of  claim,  the  defendant  ,  says  that  the 

cause  of  action  is  barred  by  the  law  of  [name  of  the  country],  in 
which  country  the  said  cause  of  action  first  arose." 

Provided  he  shall  give  evidence  of  the  expiration  of  the  period 
of  limitation  prescribed  by  the  foreign  law  pleaded.  C.  A.  1888,  c. 
75,  s.  3. 

58.  Printed  copy  to  be  "prima  facie"  evidence. — Any  printed 
copy,  purporting  to  be  an  authorised  copy  of  any  such  statute  or 
enactment,  shall  be  primu  facie  evidence  of  the  statute  or  enact- 
ment of  which  it  purports  to  be  an  authorised  copy.  C.  A.  1888,  c. 
75,  s.  4. 


NORTHWEST  TERRITORIES, 
SASKATCHEWAN  AND  ALBERTA. 

NORTHWEST  TERRITORIES,  SASKATCHEWAN  AND  ALBERTA. 

C.  0.,  N.  W.  T.,  1898,  CHAP.  31. 

AN  ORDINANCE  RESPECTING  LIMITATION    OF    ACTIONS    IN 
CERTAIN  CASES. 

The  Lieutenant  Governor,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Territories,  enacts  as  follows: 

1.  Actions  on  simple  contracts. —  All  actions  for  recovery  of 
merchant's  accounts,  bills,  notes  and  all  actions  of  debt  grounded 
upon  any  lending  or  otlfer  contract  without  specialty  shall  be  com- 
menced within  six  years  after  the  cause  of  such  action  arose.  C.  O. 
31/ s.  1. 

2.  "The  Real  Property  Limitation  Act"  (Imp.)  in  force.— 
The  provisions  of  The  Real  Property  Limitation  Act  1874,  being  chapter 
57  of  the  Statutes  of  the  Imperial  Parliament,  passed  in  the  th'rty- 
seventh  and  thirty-eighth  years  of  her  Majesty's  reign,  are  hereby 
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declared  to  be  in  force  and  to  have  been  in  force  an  the  Territories 
since  the  passing  thereof.    C.  O.  31,  s.  2. 

3.  Title  by  prescription,  etc.-  No  right  to  the  access  and  use 
of  light  or  any  other  easement,  right  in  gross  or  profit  a  prendre 
shall  be  acquired  by  any  person  by  prescription  and  no  such  right 
shall  be  deemed  to  have  been  so  acquired  prior  to  the  coming  into 
force  of  this  Ordinance.    1903,  Sess.  2,  c.  7,  s.  1. 


MANITOBA. 

R.  S.  M.,  1902.  CHAP.  100. 

AN  ACT  RESPECTING  THE  LIMITATION  OF  SUITS  RELATING 
TO  REAL  PROPERTY.  AND  THE  TIMES  OF  PRESCRIP- 
TION IN  CERTAIN  CASES. 

Short  1  itle s.  1 

Interpretation  of  Expressions s.  2 

"Land," s-s.  (a) 

"Assurance," s-s.  (b) 

"Rent' s-s.  (c) 

"Heir,"  "heirs" s-s.  (d) 

Act  Became  Operative  1st  January,  1885 s.  3 

Land  or  Rent ss.  4-17 

Right  of  action  for,  limited  to  ten  years s.  4 

When  right  accrued s.  5 

Reversionary  right s.  6 

When  particular  estate  barred s.  7 

When  same  person  entitled  to  particular  and  a  subsequent 

estate s.  S 

Administrator  to  claim  from  death  of  deceased s.  9 

Entry  not  deemed  possession s.  10 

Continual  claim  will  not  preserve  right s.  11 

Descent  cast,  etc.,  does  not  defeat  right s.  12 

Possession  by  co-tenants s.  13 

Possession  by  relatives s.  14 

Written  acknowledgement s.  15 

Receipt  of  rent  deemed  receipt  of  profits  . . s.  16 

Determination   of   period   extinguishes  right     s.  17 

Arrears  of  Rent  and  Interest ss.  18,  19 

Not  recoverable  after  6  years s.  18 

Right  of  subsequent  mortgagee s.  19 

Mortgages ss.  20-25 

When  equity  of  redemption  barred s.  20 

Mortgagee's  acknowledgment  to  one  mortgagor s.  21 

Acknowledgment  of  one  of  several  mortgagees s.  22 

Statute  runs  from  last  payment  of  principal  or  interest  ..s.  23 

Recovery  of  mortgage  moneys  or  charge  on  lands s.  24 

Money  secured  by  express  trust s.  25 

Bar  of  Estates  Tail « ss.  26-28 

Bars  right  tenant  in  tail  might  bar s.  26 

Death  of  tenant  not  to  prolong  period . .  .  .s.  27 

Possession  of  grantee  of  tenant  in  tail  may  bar  reversion,  s.  28 
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Limitation  of  Suits  in  Equity S3.  29-33 

Same  limitation  as  at  law s.  29 

Right  of  cestui  que  trust s.  30 

Concealed  fraud s.  81 

Bone  fide  purchasers  protected s.  32 

Saving  clause s.  33 

No  Prescription  as  to  light s.  34 

Disabilities  and  Exceptions ss.  35-37 

Persons  under  disability  protected s.  35 

Extent  of  privilege s.  36 

Death  of  person  under  disability s.  37 

Preamble.— Whereas  it  is  expedient  to  lessen  the  time  for  mak- 
ing entries  and  for  bringing  actions  and  suits  to  recover  land  and 
rent  in  certain  cases,  and  also  to  lessen  the  time  for  redemption  by 
mortgagors,  and  for  the  recovery  of  dower  and  of  money  charged  on 
land  or  on  rent  secured  by  express  trust  and  in  respect  to  other  mat- 
ters, according  to  the  provisions  hereinafter  contained;  R.  S.  M.,  c. 
89,  Preamble. 

Now,  therefore,  His  Majesty,  'by  and  with  the  advice  and  consent 
of  the  Legislative  Assembly  of  Manitoba,  enacts  as  follows: 

SHORT   TITLE. 

1.  Short  title.— This  Act  may  be  cited  as  "The  Real  Property 
Limitation  Act."    R.  S.  M.,  c.  89,  s.  1. 

INTERPRETATION. 

2.  Interpretation. — The  words  and  expressions  hereinafter 
mentioned,  which  in  their  ordinary  signification  have  a  more  con- 
fined or  a  different  meaning,  shall  in  this  Act,  except  where  the  na- 
ture of  the  provision  or  the  context  of  the  Act  excludes  such  con- 
struction, be  interpreted  as  follows,  that  is  to  say:  — 

(a)  "Land."— The  expression  "land"  shall  extend  to  messuages 
and  all  other  hereditaments,  whether  corporeal  or  incorporeal,  and 
to  money  to  be  laid  out  in  the  purchase  of  land,  and  to  chattels  and 
other  personal  property  transmissible  to  heirs,  and  also  to  any  share 
of  the  said  hereditaments  and  properties  or  any  of  them,  and  to  any 
estate  of  inheritance,  or  estate  for  any  life  or  lives,  or  other  estate 
transmissible  to  heirs,  and  to  any  possibility,  right  or  title  of  entry 
or  action,  <~,nd  any  other  interest  capable  of  being  inherited,  and 
whether  the  same  estates,  possibilities,  rights,  titles  and  interests, 
or  any  of  them,  are  in  possession,  reversion,  remainder  or  con- 
tingency. 

(b)  "Assurance."—  The  expression  "assurance"  means  any  deed 
or  instrument,  other  than  a  will,  by  which  any  land  may  be  con- 
veyed or  transferred  at  law  or  in  equity; 

(c)  "Rent."— The  expression  "rent"  shall  extend  to  all  annui- 
ties and  periodical  sums  of  money  charged  upon  or  payable  out  of 
any  land; 

(d)  "Heir"  or  "heirs."— The  expression  "heir"  and  "heirs/'  as 
Tespects  any  real  estate  devised  by  any  testator,  dying  after  the 
seventh  day  of  July  in  the  year»one  thousand  eight  hundred  and 
eighty-three,  shall  extend  respectively  to  the  heirs  of  such  testator 
or  of  any  other  person,  and,  where  no  contrary  or  other  intention 
is  signified  by  the  will,  shall  be  construed  to  mean  the  person  or 
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persons  to  whom  such  real  estate  would  descend  under  the  law  in 
force  in  this  Province  in  case  of  intestacy.    R.  S.  M.,  c.  89,  s.  2. 

3.  When  this  Act  came  into  force. — This  Act  commenced 
and  took  effect  on,  from  and  after  the  first  day  of  January  in  the 
year  one  thousand  eight  hundred  and  eighty-five,  except  as  provided 
by  chapter  sixteen  of  the  Acts  passed  in  the  fifty-seventh  year  of  the 
reign  of  Her  late  Majesty.    R.  6.  M.,  c.  89,  s.  3,  part. 

LAND  OR  RENT. 

4.  Action   to   recover  land   or   rent   limited   to   ten   years.— 

No  person  shall  make  any  entry  or  distress,  or  bring  any  action  or 
suit  to  recover  any  land  or  rent,  but  within  ten  years  next  after  the 
time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring 
such  action  or  suit,  first  accrued  to  some  person  through  whom  he 
claims,  or  if  such  right  did  not  acciue  to  any  person  through  whom 
he  claims,  than  within  ten  years  next  after  the  time  at  wOiich  the 
right  to  make  such  entry  or  uistress,  or  to  bring  such  action  or  suit, 
first  accrued  to  the  person  making  or  bringing  the  same.  R.  S.  M., 
c  89,  s.  4. 

5.  Time  at  which  right  to  recover  land  or  rent  first  ac- 
crued.— In  the  construction  of  this  Act,  the  right  to  make  an  entry 
or  distress,  or  bring  an  action  to  recover  any  land  or  rent,  shall  be 
deemed  to  have  first  accrued  at  such  time  as  hereinafter  is  men- 
tioned ; 

(a)  Time  of  dispossession,  etc.,  (to  be  considered  time  when 
right  first  accrued. —  Where  the  person  claiming  such  land  or  rent, 
or  some  person  through  whom  he  claims  has,  in  respect  of  the  estate 
or  interest  claimed,  been  in  possession  or  in  the  receipt  of  the  profits 
of  such  land,  or  in  receipt  of  such  rent,  and  has,  while  entitled  there- 
to, been  dispossessed,  or  has  discontinued  such  possession  or  receipt, 
then  such  right  shall  be  deemed  to  have  first  accrued  at  the  time  of 
such  dispossession  or  discontinuance  of  possession,  or  at  the  last 
time  at  which  any  such  profits  or  rent  were  or  was  so  received; 

(b)  Heirs'  right  first  accrued  at  death  of  person  from 
whom  he  inherits. — When  a  person  claiming  such  land  or  rent 
claims  the  estate  or  interest  of  some  deceased  person  who  continued 
in  such  possession  or  receipt,  in  respect  of  the  same  estate  or  interest, 
until  the  time  of  his  death,  and  was  the  last  person  entitled  to  such 
estate  or  interest  who  was  in  such  possession  or  receipt,  then  such 
right  shall  be  deemed  to  have  first  accrued  at  the  time  of  such  death; 

(c)  If  right  arises  otherwise  than  by  will,  the  time  when 
claimant  was  entitled  thereby  to  possess  is  time  when  right 
first  accrued. — When  the  person  claiming  such  land  or  rent  claims 
in  respect  of  an  estate  or  interest  in  possession,  granted,  appointed 
or  otherwise  assured  by  any  instrument  other  than  a  will,  to  him  or 
some  person  through  whom  he  claims,  by  a  person  being,  in  respect 
of  the  same  estate  or  interest,  in  possession  or  receipt  of  the  profits 
of  the  land,  or  in  receipt  of  the  rent,  and  no  person  entitled  under 
such  instrument  has  been  in  possession  or  receipt,  then  such  right 
shall  be  deemed  to  have  first  accrued  at  the  time  at  which  the  person 
claiming,  as  aforesaid,  or  the  person  through  whom  he  claims,  be- 
came entitled  to  such  possession  or  receipt  by  virtue  of  such  instru- 
ment; 

(d)  When  land  is  leased  by  person  having  no  claim  there- 
on, the  lawful  owner's  right  first  accrues  from  first  payment 
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under  said  lease. — Where  any  person  is  in  possession  or  in  receipt 
of  the  profits  of  any  land,  or  in  receipt  of  any  rent,  "by  virtue  of  a 
lease  in  writing  by  which  a  rent  amounting  to  the  yearly  sum  of 
four  dollars  or  upwards  is  reserved,  and  the  rent  reserved  by  such 
lease  has  (been  received  iby  some  person  wrongfully  'Claiming  to  be 
entitled  to  such  land  or  rent  in  reversion  immediately  expectant  on 
the  determination  !of  such  lease,  and  no  (payment  in  respect  of  the 
rent  reserved  by  such  lease  has  afterwards  been  made  to  the  person 
rightfully  entitled  thereto,  the  right  of  the  person  entitled  to  such 
land  or  rent,  subject  to  such  lease,  or  of  the  person  through  whom  he 
claims  to  make  an  entry  or  distress,  or  to  bring  an  action  after  the 
determination  of  such  lease,  shall  be  deemed  to  have  first  accrued  at 
cue  time  at  which  the  rent  reserved  by  such  lease  was  first  so  re- 
ceived by  the  person  wrongfully  claiming  as  aforesaid,  and  no  such 
right  shall  be  deemed  -to  have  first  accrued  upon  the  determination 
of  such  lease  to  the  person  rightfully  entitled. 

(e)  When  land  is  rented  without  written  lease,  lawful 
claimant's  right  first  accrued  at  end  of  first  period  of  such 
lease,  or  when  any  rent  due  thereon  was  last  received.— 
Where  any  person  is  in  possession  or  in  receipt  of  the  profits  of  any 
land,  or  in  receipt  of  any  rent  as  tenant  from  year  to  year  or  other 
period,  without  any  .lease  in  writing,  the  right  of  the  person  entitled 
subject  thereto,  or  of  the  person  through  whom  he  claims,  to  make 
an  entry  or  distress,  or  to  bring  an  action  to  recover  such  land  or 
rent,  shall  be  deemed  to  have  first  accrued  at  the  determination  of 
the  first  of  such  years  or  other  periods,  or  at  the  last  time  when  any 
rent  payable  in  respect  of  such  tenancy  was  received,  whichever  last 
happened ; 

(f)  'When  land  is  held  by  tenant  at  will,  lawful  claimant's 
right  first  accrued  at  end  of  tenancy  or  one  year  after  com- 
mencement.— Where  any  person  is  in  possession  or  in  receipt  of  the 
profits  of  any  land,  or  in  receipt  of  any  rent,  as  tenant  at  will,  the 
right  of  the  person  entitled  subject  thereto,  or  of  the  person  through 
whom  he  claims,  to  make  an  entry  or  distress,  or  to  bring  an  action 
to  recover  such  land  or  rent,  shall  be  deemed  to  have  first  accrued, 
either  at  the  determination  of  such  tenancy,  or  at  the  expiration  of 
one  year  next  after  the  commencement  of  such  tenancy,  at  which 
time  such  tenancy  shall  be  deemed  to  have  determined ; 

(g)  Mortgagor,  &c,  not  to  be  deemed  as  tenant  at  will.— 
No  mortgagor  or  cestui  que  trust  shall  be  deemed  to  be  a  tenant  at 
will,  within  the  meaning  of  the  next  preceding  suD-section,  to  his 
mortgagee  or  trustee. 

(h)  When  claimant's  right  arises  from  forfeiture,  &c,  it 
first  accrued  when  such  first  occurred. — Where  the  person  claim- 
ing such  land  or  rent,  or  the  person  through  whom  he  claims,  has 
become  entitled  by  reason  of  any  forfeiture  or  breach  of  condition, 
then  such  right  shall  be  deemed  to  have  first  accrued  when  such  for- 
feiture was  incurred  or  such  condition  broken; 

(i)  When  the  right  arises  from  forfeiture  which  has  not 
been  pressed,  then  it  shall  be  deemed  to  have  first  accrued 
when  same  became  estate  in  possession. —  Where  any  right  to 
make  an  entry  or  distress,  or  to  bring  an  action  to  recover  any  land 
or  rent,  by  reason  of  any  forfeiture  or  breach  of  condition,  has  first 
accrued  in  respect  of  any  estate  or  interest  in  reversion  or  remainder, 
and  the  land  or  rent  has  not  been  recovered  by  virtue  of  such  right, 
the  right  to  make  an  entry  or  distress,  or  to  bring  an  action  to  re- 
cover such  land  or  rent,  shall  be  deemed  to  have  fir?t  accrued  in  re- 
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spect  of  such  estate  or  interest  at  the  time  when  the  same  became  ah. 
estate  or  interest  lm  possession,  as  if  no  such  forfeiture  or  breach  of 
condition  had  happened. 

(j)  Right  to  estate  in  reversion  first  accrued  -when  same 
became  estate  in  possession. — Where  the  estate  or  interest  claim- 
ed is  an  estate  o,r  interest  in  reversion  or  remainder,  or  other  future 
estate  or  interest,  and  no  person  has  obtained  the  possession  or  re- 
ceipt of  the  profits  of  such  land,  or  the  receipt  of  such  rent,'  in  re- 
spect of  such  estate  or  interest,  then  such  right  shall  be  deemed  to 
have  first  accrued  at  the  time  at  which  such  estate  or  interest  became 
an  estate  or  interest  in  possession; 

(k)  Right  to  estate  in  reversion  first  accrued  when  same 
became  estate  in  possession  by  determination  of  estate  by 
which  it  was  hold. —  A  right  to  make  an  entry  or  a  distress,  or  to 
bring  an  action  or  a  suit  to  recover  any  land  or  rent,  shail  be  deemed 
to  have  first  accrued,  in  respect  of  an  estate  or  interest  in  reversion 
or  remainder,  or  cither  future  estate  or  interest,  at  the  time  at 
which  the  same  became  an  estate  or  interest  in  possession  by  the 
determination  of  any  estate  or  estates  in  respect  of  which  such  land 
has  been  held,  or  the  profits  thereof  or  such  rent  have  been  received, 
notwithstanding  that  the  person  claiming  such  land  or  rent,  or  some 
person  through  whom  he  claims,  has,  at  any  time  previously  to  the 
creation  of  the  estate  or  estates  which  have  determined,  been  in  the 
possession  or  rece'pt  of  the  profits  of  such  land,  or  in  receipt  of  such 
rent.  R.  S.  M..  c.  89,  s.  5. 

6.  When  any  person  has  not  received  profits  or  rent  of 
land  before  his  estate  therein  ceased,  then  person  having 
estate  in  possession  can  make  entry,  &c,  therefor  within 
ten  years  former  has  right  thereto  or  five  years  after  latter 
became  vested  in  possession.— If  the  person  last  entitled  to  any 
particular  estate  on  which  any  future  estate  or  interest  was  expect- 
ant has  not  been  in  the  possession,  or  receipt  of  the  profits,  of  such 
land  or  in  receipt  of  such  rent,  at  the  time  when  his  interest  de- 
termined, no  such  entry  or  distress  shall  be  made,  and  no  such  actio! 
or  suit  shall  be  brought,  by  any  person  becoming  entitled  in  posses- 
sion to  a  future  estate  or  interest  but  within  ten  years  next  after 
the  time  when  the  right  to  make  an  entry  or  distress,  or  to  bring  an 
action  or  suit  for  the  recovery  of  such  land  or  rent,  first  accrued  to 
the  person  whose  interest  has  so  determined,  or  within  five  years 
next  after  the  time  when  the  estate  of  the  person  becoming  entitled 
in  possession  has  become  vested  in  possession,  whichever  of  these 
two  periods  is  the  longer.     R.  S.  M.,  c.  89,  s.  6. 

7.  If  right  has  been  barred  under  this  Act,  no  person 
afterwards  can  make  entry,  &c,  therefor. —  If  the  right  of  any 
such  person  to  make  such  entry  or  distress,  or  to  bring  any  such 
action  or  suit,  as  was  referred  to  in  the  last  preceding  section,  has 
been  barred  under  this  Act,  no  person  afterwards  claiming  to  be  en- 
titled to  the  same  land  or  rent,  in  respect  of  any  subsequent  estate 
or  interest,  under  any  -deed,  will  or  -settlement  executed  or  taking 
effect  after  the  time  when  a  right  to  make  an  entry  or  distress,  or  to 
bring  an  action  or  suit  for  the  recovery  of  such  land  or  rent,  first 
accrued  to  the  owner  of  the  particular  estate  whose  interest  has  so 
determined  as  aforesaid,  shall  make  any  such  entry  or  distress,  or 
bring  any  such  action  or  suit  to  recover  such  land  or  rent.  R.  S.  M., 
c.  89.  s.  7. 

8.  When   right  has  been  barred  by  period  herein,  no   ac- 
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tion  unless  said  land,  &c,  has  been  recovered  in  meantime.— 

Where  the  right  of  any  person  to  make  an  entry  or  distress,  or  to 
bring  an  act!on  to  recover  any  land  or  rent  to  which  he  has  'been 
entitled  for  an  estate  or  interest  in  possession,  has  been  barred  by 
the  determination  of  the  period  hereinbefore  limited,  which  is  applic- 
able in  such  case,  and  such  person  has,  at  any  time  during  the  said 
period,  been  entitled  to  any  other  estate,  interest,  right  or  possibility, 
in  reversion,  remainder  or  otherwise,  in  or  to  the  same  land  or  rent, 
no  entry,  distress  or  action  shall  be  made  or  brought  by  such  person, 
or  any  person  claming  through  him,  to  recover  such  land  or  rent  in 
respect  of  such  other  estate,  interest,  right  or  possibility,  unless  in 
the  meantime  such  land  or  rent  has  been  recovered  by  some  person 
entitled  to  an  estate,  interest  or  right  which  has  been  limited,  or 
taken  effect  after  or  in  defeasance  of  such  estate  or  interest  in  pos- 
session.   R.  S.  M..  c.  89,  s.  8. 

9.  When  administrator  claims,  the  time  between  his  ap- 
pointment and  death  of  person  not  to  be  counted. —  For     the 

purpose  of  this  Act,  an  administrator  claiming  the  estate  or  interest 
of  a  deceased  person,  of  whose  chattels  or  estate  and  effects  he  has 
been  appointed  administrator,  shall  be  deemed  to  claim  as  if  there 
had  been  no  interval  of  time  'between  the  death  of  such  deceased 
person  and  the  grant  of  the  letters  of  administration.  R.  S.  M.,  c. 
89,  s.  9.  |  |{ 

10.  Entry  not  sufficient  evidence  of  possession.— No  person 
shall  be  deemed  to  have  been  in  possession  of  any  land  within  the 
meaning  of  this  Act,  merely  by  reason  of  having  made  an  entry 
thereon.    R.  S.  M.,  c.  89.  s.  10. 

11.  Continual  claim  not  to  preserve  right  of  entry,  &c— 
No  continual  or  other  claim  upon  or  near  any  land  shall  preserve  any 
right  of  making  an  entry  or  distress,  or  of  bringing  an  action.  R.  S. 
M.,  c.  89,  8.  11.  i  d 

12.  No  future  descent,    &c,  to  defeat  right.— No     descent 
cast,  discontinuance  or  warranty,  happening  or  made  hereafter  or 
since  the  seventh  day  of  July  in  the  year  one  thousand  e-ght  hun- 
dred and  eighty-three,  shall  (toll  or  defeat  any  right  of  entry  or  action 
for  the  recovery  of  -land.     R.  S.  M.,  c.  89,  s.  12. 

13.  Receipt  of  co-tenant  who  received  more  than  proper 
share   not  to   be   deemed   receipt   of  person   entitled  thereto.— 

Where  any  one  or  more  of  several  persons  entitled  to  any  land  or 
rent  as  co-parceners,  joint  tenants  or  tenants  in  common  or  cestuis 
que  trustent  have  been  in  possession  or  receipt  of  the  entirety,  or 
more  than  his  or  their  undivided  share  or  shares  of  such  land,  or  of 
the  profits  thereof,  or  of  such  rent,  for  his  or  their  own  benefit,  or 
for  the  benefit  of  any  person  or  persons  other  than  the  person  or 
persons  entitled  to  the  other  share  or  shares  of  the  same  land  or  rent, 
such  possession  or  receipt  shall  not  be  deemed  to  have  been  the  pos- 
session or  receipt  of  or  by  such  last  mentioned  person  or  persons, 
or  any  of  them.    R.  8.  M.,  c.  89.  s.  13. 

14.  Possession  or  receipt  of  a  relative  not  to  be  deemed 
the  possession  or  right  of  the  heirs.— Where  a  relative  of  the 
persons  entitled,  as  heirs,  to  the  possession  or  receipt  of  the  profits 
of  any  land,  or  to  the  receipt  of  any  rent,  enters  into  the  possession 
or  receipt  thereof,  such  possession  or  receipt  shall  not  be  deemed  to 
be  the  possession  or  receipt  of  or  by  the  persons  entitled  as  heirs. 
R.  S.  M.,  c.  89,  s.  14. 
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15.  The  right  to  claim  first  accrued  when  the  last  writ- 
ten acknowledgment  of  title  was  given.— Where  any  acknow- 
ledgment of  the  title  of  the  person  entitled  to  any  land  or  rent  has 
been  given  to  him  or  to  his  agent  in  writing,  signed  by  the  person  in 
possession  or  in  receipt  of  the  profits  of  such  land,  or  in  receipt  of 
such  rent,  such  possession  or  receipt  of  or  by  the  person  by  whom 
such  acknowledgment  was  given  shall  be  deemed,  according  to  the 
meaning  of  this  Act,  to  have  been  the  possession  or  receipt  of  or  by 
the  person  to  whom  or  to  whose  agent  such  acknowledgment  was 
given  at  the  time  of  giving  the  same,  and  the  right  of  such  last  men- 
tioned person,  or  of  any  person  claiming  through  him,  to  make  an 
entry  or  distress,  or  bring  an  action  to  recover  such  land  or  rent, 
shall  be  deemed  to  have  first  accrued  at  and  not  before  the  time  at 
which  such  acknowledgment,  or  the  last  of  such  acknowledgments, 
if  more  than  one,  was  given.    R.  S.  M.,  c.  89,  s.  15. 

16.  Receipt  for  rent  to  be  deemed  receipt  of  profits  of 
land.—  The  receipt  of  the  rent  payable  by  any  tenant  from  year  to 
year,  or  other  lessee,  shall,  as  against  such  lessee  or  any  person  claim- 
ing under  him,  but  subject  to  the  lease,  be  deemed  to  be  the  receipt 
of  the  profits  of  the  land  for  the  purposes  of  this  Act.  R.  S.  M.,  c. 
89,  s.  16. 

17.  Determination  of  period  herein  to  extinguish  right 
to  land  or  rent.— At  the  determination  of  the  period  limited  by 
this  Act  to  any  person  for  making  any  entry  or  distress,  or  bringing 
any  action  or  suit,  the  right  and  title  of  such  person  to  the  land  or 
rent,  for  the  recovery  whereof  such  entry,  distress,  action  or  suit 
respectively  might  have  been  made  or  brought  within  such  period, 
shall  be  extinguished.    R.  S.  M.,  c.  89.  s.  17. 

ARREARS  OP  RENT  AND  INTEREST. 

18.  Arrears  of  rent  or  interest  not  recoverable  after  six 
years.— No  arrears  of  rent,  or  of  interest  in  respect  of  any  sum  of 
money  charged  upon  or  payable  out  of  any  land  or  rent,  or  in  re- 
spect of  any  legacy,  or  any  damages  in  respect  of  such  arrears 
of  rent  or  interest,  shall  be  recovered  by  any  distress,  ac- 
tion or  suit,  but  within  six  years  next  after  the  same  re- 
spectively has  become  due,  or  next  after  any  acknowledgment  of  the 
same  in  writing  has  been  given  to  the  person  entitled  thereto,  or 
his  agent,  signed  by  the  person  by  whom  the  same  was  payable,  or 
his  agent.    R.  S.  M.,  c.  89,  s.  18. 

19.  Prior  mortgagee  having  possession  of  land  or  rent 
within  one  year  before  subsequent  mortgagee  brings  action 
not  to  hinder  latter  from  recovering.—  Where  any  prior  mort- 
gagee or  other  incumbrancer  has  been  in  possession  of  any  land,  or  in 
receipt  of  the  profits  thereof,  within  one  year  next  before  an  action 
or  suit  is  brought  by  any  person  entitled  to  a  subsequent  mortgage 
or  other  incumbrance  on  the  same  land,  the  person  entitled  to  such 
subsequent  mortgage  or  incumbrance  may  recover  in  such  action  or 
suit  the  arrears  of  interest  which  have  become  due  during  the  whole 
time  that  such  prior  mortgagee  or  incumbrancer  was  in  such  posses- 
sion or  receipt  as  aforesaid,  although  such  time  may  have  exceeded 
the  said  term  of  six  years.    R.  S.  M.,  c.  89,  s.  19. 

MORTGAGES. 

20.  Mortgagor's  right  to  redeem  ceases  ten  days  after 
mortgagee    obtains    possession,    &c,    or    ten    years    after    said 
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mortgagee's    last     written     acknowledgment     of     mortgagor's 

title.— When  a  mortgagee  has  obtained  the  possession  or  receipt  of 
the  profits  of  any  land  or  the  receipt  of  any  rent  comprised  in  his 
mortgage,  the  mortgagor,  or  any  person  claiming  through  him,  shall 
not  bring  any  action  or  suit  to  redeem  the  mortgage,  but  within  ten 
years  next  after  the  time  at  which  the  mortgagee  obtained  such  pos- 
session or  receipt,  unless  in  the  meantime  an  acknowledgment  in 
writing  of  the  title  of  the  mortgagor,  or  of  his  right  to  redemption, 
has  been  given  to  the  mortgagor  or  some  person  claiming  his  estate, 
or  to  the  agent  of  such  mortgagor  or  person,  signed  by  the  mort- 
gagee or  the  person  claiming  through  him;  and  in  such  case  no  such 
action  or  suit  shall  be  brought,  but  within  ten  years  next  after  the 
time  at  which  such  acknowledgment,  or  the  last  of  such  acknowledg- 
ments if  more  than  one,  was  given.    R.  S.  M„  c.  89,  s.  20. 

21.  Mortgagee's  acknowledgment  to  one  mortgagor  as 
effectual  as  if  to  all.—  In  case  there  are  more  mortgagors  than  one. 
or  more  persons  than  one  claiming  through  the  mortgagor  or  mort- 
gagors, such  acknowledgment,  if  given  to  any  of  such  mortgagors  or 
persons,  or  his  or  their  agent,  shall  be  as  effectual  as  if  the  same 
had  been  given  to  all  such  mortgagors,  or  persons.  R.  S.  M.,  c.  89, 
s.  21. 

22.  The  acknowledgment  of  one  or  more  mortgagees  to 
be  effectual  only  as  against  persons  signing,  and  sliall  not 
give  mortgagor  right  to  redeem  as  against  other  mortgag- 
ors.—  In  case  there  are  more  mortgagees  than  one,  or  more  persons 
than  one  claiming  the  estate  or  interest  of  the  mortgagee  or  mort- 
gagees, sucn  acknowledgment,  s'gned  by  one  or  more  of  such  mort- 
gagees or  persons,  shall  be  effectual  only  as  against  the  party  or 
parties  signing  as  aforesaid,  and  the  person  or  persons  claiming  any 
part  of  the  mortgage  money  or  land  or  rent  by,  'from  or  under  him 
or  them,  and  any  person  or  persons  entitled  to  any  estate  or  estates, 
interest  or  interests,  to  take  effect  after  or  in  defeasance  of  his  or 
their  estate  or  estates,  interest  or  interests,  and  shall  not  operate  to 
give  to  the  mortgagor  or  mortgagors  a  r:'ght  to  redeem  the  mortgage 
as  against  the  person  or  persons  entitled  to  any  other  undivided  or 
divided  part  of  the  money  or  land  or  rent;  and  where  such  of  the 
mortgagees  or  persons  aforesaid  as  have  given  such  acknowledgment 
are  entitled  to  a  divided  part  of  the  land  or  rent  comprised  in  the 
mortgage  or  some  estate  or  interest  therein,  and  not  to  any  ascer- 
tained part  of  the  mortgage  money,  the  mortgagor  or  mortgagors 
shall  be  entitled  to  redeem  the  same  divided  part  of  the  land  or  rent, 
on  payment,  with  interest,  of  the  part  of  the  mortgage  money  which 
(bears  the  same  proportion  to  the  whole  of  the  mortgage  money  as 
the  value  of  such  divided  part  of  the  land  or  rent  bears  to  the  value 
of  the  whole  of  the  land  or  rent  comprised  in  the  mortgage.  R.  S.  M., 
c.  89.  s.  22. 

23.  Mortgagor  may  redeem  mortgage  within  ten  years 
after  last  payment  of  principal  or  interest. —  Any  person  enti- 
tled to,  or  claiming  under,  a  mortgage  of  land  may  make  an  entry, 
or  bring  an  action  at  law  or  suit  in  equity  to  recover- such  land,  at 
any  time  within  ten  years  next  after  the  last  payment  of  any  part 
of  the  principal  money  or  interest  secured  by  such  mortgage,  al- 
though more  than  ten  years  have  elapsed  since  the  time  at  which 
the  right  to  make  such  entry,  or  bring  such  action  or  suit,  first  ac- 
crued.    R.  S.  M..  c.  89.  s.  23. 

24.  No  action  to  recover  money  secured  by  mortgage,  &c, 
after  ten  years  after  right  to  the  same  accrued,  or  ten  years 
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after  last  payment  of  principal  or  interest,  or  the  last  ac- 
knowledgment thereof,  has  been  made  or  given.— No  action 
or  suit  or  other  proceeding  shall  be  brought  to  recover  any  sum  o£ 
money  secured  by  any  mortgage,  judgment  or  lien,  or  otherwise 
charged  upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  equity, 
or  any  legacy,  but  within  ten  years  next  after  the  present  right  to 
receive  the  same  accrued  to  some  person  capable  of  giving  a  dis- 
charge for  or  release  of  the  same,  unless  in  the  meantime,  some  part 
of  the  principal  money  or  some  interest  thereon  has  been  paid,  or 
some  acknowledgment  of  the  right  thereon  has  been  given  in  writ- 
ing signed  by  the  person  by  whom  the  same  is  payable,  or  his  agent, 
to  the  person  entitled  thereto  or  his  agent;  and  in  such  case  no 
action,  suit  or  proceeding  shall  be  brought,  but  within  ten  years  after 
such  payment  or  acknowledgment,  or  the  last  of  such  payments  or 
acknowledgments  if  more  than  one,  was  made  or  given.  R.  S.  M.,  c. 
89,  s.  24. 

25.  Money  secured  by  an  express  trust  recoverable  only 
as  if  no  trust.— No  action,  suit  or  other  proceeding  shall  be  brought 
to  recover  any  sum  of  money  or  legacy  charged  upon  or  payable  out 
of  any  laud  or  rent,  at  law  or  in  equity,  and  secured  by  an  express 
trust,  or  to  recover  any  arrears  of  rent  or  of  interest  in  respect  of 
any  sum  of  money  or  legacy  so  charged  or  payable  and  so  secured, 
or  any  damages  in  respect  of  such  arrears,  except  within  the  time 
within  which  the  same  would  be  recoverable  if  there  were  not  any 
such  trust.    R.  S.  M.,  c.  89,  s.  25. 

BAR  OF  ESTATES  TAIL. 

26.  Right  of  tenant  in  tail  barred  by  lapse  of  period 
herein  cannot  be  renewed.— Where  the  right  of  a  tenant  in  tail 
of  any  land  or  rent  to  make  an  entry  or  distress,  or  to  bring  an  action 
to  recover  the  same,  has  been  barred  by  reason  of  the  same  not  hav- 
ing been  maae  or  brought  within  the  period  limited  by  this  Act,  no 
such  entry,  distress  or  action  shall  be  made  or  brought  by  any  per- 
son claiming  any  estate,  interest  or  right  which  such  tenant  in  tail 
might  lawfully  have  barred.    R.  S.  M..  c.  89.  s.  26. 

27.  Death  of  said  tenant  before  lapse  of  said  period  not 
to  prolong  period.—  Where  a  tenant  in  tail  of  any  land  or  rent,  en- 
titled to  recover  the  same,  has  died  before  the  expiration  of  the 
period  limited  by  this  Act,  no  person  claiming  any  estate,  interest  or 
right  which  such  tenant  in  tail  might  lawfully  have  barred  shall 
make  an  entry  or  d  stress  or  bring  an  action  to  recover  such  land 
or  rent,  hut  within  the  period  during  which,  if  such  tenant  in  tail 
had  so  long  continued  to  live,  he  might  have  made  such  entry  or 
distress  or  brought  such  action.    R.  S.  M.,  c.  89.  s.  27. 

28.  Assurance  made  by  said  tenant  to  hold  as  against 
any  claim  after  or  in  defeasance  of  the  estate  tail,  if  said 
assurance  has  continued  during  period  herein.— Where  ?-  ten- 
ant in  tail  of  any  land  or  rent  has  made  an  assurance  thereof,  which 
does  not  operate  to  bar  the  estate  or  estates  to  take  effect  after  or  in 
defeasance  of  his  estate  tail,  and  any  person  is  by  virtue  of  such  as- 
surance, at  the  time  of  the  execution  thereof  or  at  any  time  after- 
wards, in  possession  or  receipt  of  the  profits  of  such  land  or  in  the 
receipt  oftsuch  rent,  and  the  same  person  or  any  other  persons  who- 
soever, other  than  some  person  entitled  to  such  possession  or  receipt 
in  respect  of  an  estate  which  has  taken  effect  after  or  in  defeasance 
of  the  estate  tail,  continues  or  is  in  such  possession  or  receipt  for  the 
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period  of  ten  years  next  after  the  commencement  of  the  time  at 
which  such  assurance,  if  it  had  been  executed  by  such  tenant  in  tail 
or  the  person  who  would  have  been  entitled  to  his  estate  if  such  as- 
surance had  not  been  executed  would,  without  the  consent  of  any 
other  person,  have  operated  to  bar  such  estate  or  estates  as  afore- 
said, then,  at  the  expiration  of  such  period  of  ten  years,  such  assur- 
ance shall  be  and  be  deemed  to  have  been  effectual  as  against  any 
person  claiming  any  estate,  interest  or  right  to  take  effect,  after  or 
in  defeasance  of  such  estate  tail.    R.  S.  M.,  e.  89,  s.  28. 

LIMITATION  OF  SUITS  IN  EQUITY. 

29.  No  claim  to  land  or  rent  in  equity  after  period  here- 
in.—No  person  claiming  any  land  or  rent  in  equity  shall  bring  any 

suit  to  recover  the  same  but  wichin  the  period  during  which,  by  virtue 
of  the  provisions  hereinbefore  contained,  Hue  might  have  made  an 
entry  or  distress  or  brought  an  action  to  recover  the  same,  respect- 
ively, if  he  had  been  entitled  at  law  to  such  estate,  interest  or  right 
in  or  to  the  same,  as  he  claims  therein  in  equity.    R.  S.  M.,  c.  89,  s.  29. 

30.  Right  of  "cestui  que  trust"  to  recover  first  accrued 
when  trust  estate  was  conveyed  to  purchaser. — Said  right  only 
as<  against  purchaser.—  Where  any  land  or  rent  is  vested  in  a 
trustee  upon  any  express  trust,  the  right  of  the  cestui  que  trust/  or  any 
person  claiming  through  him,  to  bring  a  suit  against  the  trustee,  or 
any  person  claiming  through  him,  to  recover  such  land  or  rent  shall 
be  deemed  to  have  first  accrued,  according  to  the  meaning  of  this 
Act,  at  and  not  before  the  time  at  which  such  land  or  rent  has  been 
conveyed  to  a  purchaser  for  a  valuable  consideration,  and  shall  then 
be  deemed  to  have  accrued  only  as  against  such  purchaser  and  any 
person  claiming  through  him.     R.  S.  M.,  c.  89,  s.  30. 

31.  In  case  of  concealed  fraud,  right  to  recover  first  ac- 
crued when  fraud  could  have  been  known. —  In  every  case  of  a 
concealed  fraud,  the  right  of  any  person  to  bring  suit  in  equity  for  the 
recovery  of  any  land  or  rent  which  he  or  any  person  through  whom 
he  claims  may  have  been  deprived  of  by  such  fraud  shall  be  deemed 
to  have  first  accrued  at  and  not  before  the  time  at  which  such  fraud 
was,  or  with  reasonable  diligence  might  have  been, 'first  known  or 
discovered.    R.  S.  M.,  c.  89.  s.  31. 

32.  Last  section  not  to  apply  against  "bona  fide"  purchaser 
ignorant  of  said  fraud.— Nothing  in  the  last  preceding  section 
contained  shall  enable  any  owner  of  lands  or  rents  to  have  a  suit  in 
equity  for  the  recovery  of  such  lands  or  rents,  or  for  setting  aside 
any  conveyance  of  such  lands  or  rents,  on  account  of  fraud,  against 
any  bona  fide  purchaser  for  valuable  consideration,  who  has  not  as- 
sisted in  the  commission  of  such  fraud,  and  who,  at  the  time  he  made 
the  purchase,  d"d  not  know,  and  had  no  reason  to  believe,  that  any 
such  fraud  had  been  committed.    R.  S.  M.,  c.  89.  s.  32. 

33.  Act  not  to  interfere  with  Courts  of  equity  in  certain 
matters.— Nothing  in  this  Act  contained  shall  be  deemed  to  inter- 
fere with  any  rule  or  jurisdiction  of  courts  of  equity  in  refusing  relief 
on  the  ground  of  acquiescence,  or  otherwise,  to  any  person  whose 
right  to  br!ng  a  suit  is  not  barred  by  virtue  of  this  Act.  R.  S.  M„  c. 
89,   s.  23. 

PRESCRIPTION  IN  CASES  OF  EASEMENTS. 

34.  Access  and  use  of  light.— No  person  shall  acquire  a  right 
by  prescription  to  the  access  and  use  of  light  to  any  dwelling  house, 
workshop  or  other  building.    R.  S.  M.,  c.  89.  s.  34. 


MAN.   LIMITATION  OF  ACTIONS.  589 

DISABILITIES  AND  EXCEPTIONS. 

35.  Lapse  of  period  not  to  bar  right  of  person  nnder  any 
disability  therein  mentioned.— Right  to  cease  five  years  after 
removal  of  snch  disability.— If,  at  the  time  at  which  the  right  of 
any  person  to  make  an  entry  or  distress,  or  to  bring  an  action  or  a 
suit  to  recover  any  land  or  rent,  first  accrues,  as  aforesaid,  such  per- 
son is  under  any  of  the  disabilities  hereinafter  mentioned,  that  is 
to  say,  infancy,  idiocy,  lunacy  or  unsoundness  of  mind,  then  such 
person  or  the  person  claiming  through  him,  notwithstanding  that  the 
period  of  ten  years  or  five  years/  as  the  case  may  foe,  hereinbefore 
limited  has  expired,  may  make  an  entry  or  distress,  or  'bring  an  action 
or  a  suit  to  recover  such  land  or  rent,  at  any  time  within  five  years 
next  after  the  time  at  which  the  person  to  whom  such  right  first  ac- 
crued ceased  to  be  under  the  disability  or  died  whichever  of  those 
two  events  first  happened.    R.  S.  M.,  c.  89,  s.  35;  57  V.,  c.  16,  s.  1. 

36.  Right  of  person  under  disability  to  cease  after  25 
years.—  No  entry,  distress,  action  or  suit  shall  be  made  or  brought 
by  any  person  who,  at  the  time  at  which  his  right  to  make  an  entry 
or  distress,  or  to  bring  an  action  or  suit  to  recover  any  land  or  rent, 
first  accrued,  was  under  any  of  the  disabilities  hereinbefore  men- 
tioned, or  by  any  person  claiming  through  him,  but  within  twenty- 
five  years  next  after  the  time  at  which  said  right  first  accrued,  al- 
though the  person  under  disability  at  such  time  may  have  remained 
under  one  or  more  of  such  disabilities  during  the  whole  of  such 
twenty-five  years,  or  although  the  term  of  five  years  from  the  time 
at  which  he  ceased  to  be  under  any  such  disability,  or  died,  may 
not  have  expired.    R.  S.  M.,  e.  89,  s.  36;  57  V.,  c.  16,  s.  2. 

37.  Death  of  person  under  disability  not  to  lengthen  per- 
iod herein  for  any  other  person. — Where  any  person  is  under 
any  of  the  disabilities  hereinbefore  mentioned  at  the  time  at  which 
his  right  to  make  an  entry  or  distress,  or  to  bring  an  action  to  re- 
cover any  lands  or  rent,  first  accrues,  and  departs  this  life  without 
having  ceased  to  be  under  any  such  disability,  no  time  to  make  an 
entry  or  distress,  or  to  bring  an  action  to  recover  sucih  land  or  rent 
beyond  the  said  period  of  ten  years  next  after  the  right  of  such  per- 
son to  make  an  entry  or  distress,  or  to  bring  an  action  to  recover 
such  land  or  rent,  first  accrued,  or  the  said  period  of  five  years  next 
after  the  time  at  which  such  person  died,  shall  be  allowed  by  reason 
of  any  disability  of  any  other  person.     R.  S.  M.,  c.  89,  s.  37. 
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LIMITATION  OF  ACTIONS. 


38.  Limitation  of  actions. — The  actions  hereinafter  mentioned 
shall  be  commenced  within,  and  not  after,  the  times  respectively 
hereinafter  mentioned,  that  is  to  say: 

(1)  Slander.—  Actions  upon  the  case  for  words,  within  two  years 
after  the  words  spoken. 

(2)  Assault,  etc.— Actions  for  assault,  battery,  wounding,  or  im- 
prisonment, or  any  of  them,  within  four  years  after  the  cause  of 
such  actions  arose. 
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(3)  Trespass,  etc.— Actions  for  trespass  to  goods  or  lands,  debt 
grounded  upon  any  lending  or  contract  without  specialty,  debt  for 
arrearages  of  rent,  detinue,  replevin,  or  upon  the  case  other  than  for 
slander,  within  six  years  after  the  cause  of  such  actions  arose.  21 
Jac.  1.  c.  16.  s.  3. 

39.  Infants,  etc.,  may  bring  actions  within  the  several 
periods  after  their  disability  ceases.— In  case  a  person  entitled 
to  such  action  as  aforesaid  is,  at  the  time  the  cause  of  action  accrues, 
within  the  age  of  twenty-one  yeaTS,  or  nun  compos  mentis,  then  such 
person  may  bring  the  action  within  such  time  after  coming  to,  or 
being  of,  full  age,  or  of  sound  memory,  as  other  persons  having  no 
such  impediment  should,  according  to  the  provisions  of  this  Act,  have 
done.    21  Jac.  1,  c.  16,  s.  7. 

40.  Persons  ont  of  Ontario.—  If  a  person  against  whom  any 
such  cause  of  action  as  aforesaid  accrued  is,  at  such  time,  out  of  On- 
tario, the  person  entitled  to  the  cause  of  action  may  bring  the  action 
within  such  times  as  are  before  limited,  after  the  return  of  the  absent 
person  to  Ontario.  4  and  5  Anne,  c.  3  (or  c.  16,  in  Ruff  head's  Ed.), 
s.  19. 

LIMITATION  OF  ACTIONS  BY  THE  CROWN. 

41.  No  entry  by  Crown  after  60  years  from  time  right 
accrued.— No  entry,  distress,  or  action,  information,  or  other  pro- 
ceeding, shall  hereafter  be  made,  filed,  or  brought,  on  'behalf  of  His 
Majesty,  against  any  person  for  the  recovery  of,  or  respecting,  any 
lands,  tenements  or  hereditaments,  or  for,  or  concerning,  any  reve- 
nues, rents,  issues  or  profits  thereof,  but  within  sixty  years  next 
after  the  right  to  make  such  entry,  distress,  or  make,  bring,  or  file, 
such  action,  information,  or  proceeding,  shall  have  first  accrued  to 
His  Majesty.     (See  9  Geo.  3,  c.  16.)  2  Ed.  VII.,  c.  1,  s.  17. 

42.  When  right  of  entry  to  be  deemed  to  have  first  ac- 
crued.— In  the  construction  of  this  Act,  the  right  to  make  an  entry 
or  distress,  or  bring,  or  file,  or  commence,  an  action,  information,  or 
other  proceeding,  shall  be  deemed  to  have  first  accrued  as  hereinafter 
mentioned. 

(i.)  Land  or  rent.— Where  land  or  rent  is  claimed,  if  His 
Majesty  shall  have  been  in  possession,  or  in  receipt  of,  such  land,  or 
rent,  and  shall,  while  entitled  thereto,  have  been  dispossessed,  or 
have  discontinued  such  possession,  or  receipt,  then  such  right  shall 
'be  deemed  to  have  first  accrued  at  the  time  of  such  dispossession,  or 
discontinuance  of  possession,  or  at  the  last  time  when  such  rents  or 
profits  were  received. 

(ii.)  Reversion  or  remainder. —  When  the  estate  or  interest 
claimed  by  His  Majesty  shall  have  been  an  estate  or  interest  in  re- 
version, or  remainder,  or  other  future  estate  or  interest,  and  His 
Majesty  shall  not  have  obtained  possession,  or  receipt  of  the  profits 
of  such  land,  or  the  receipt  of  such  rent,  such  right  shall  be  deemed 
to  have  first  accrued  at  the  time  at  which  such  estate  or  interest 
became  an  estate  or  interest  in  possession. 

(Mi)  Forfeiture.— When  any  right  to  make  an  entry,  or  dis- 
tress, or  to  bring,  file,  or  commence,  an  action,  information,  or  other 
proceeding,  to  recover  any  land,  or  rent,  by  reason  of  any  forfeiture 
or  condition,  shall  have  first  accrued  in  respect  of  any  estate  or  in- 
terest to  which  His  Majesty  is  entitled  in  reversion,  or  remainder, 
and  the  land,  or  rent,  shall  not  have  been  recovered  by  virtue  of  such 
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right,  the  right  to  make  an  entry,  or  distress,  or  bring  an  action  to 
recover  such  land,  or  rent,  by  His  Majesty,  shall  be  deemed  to  have 
first  accrued  in  respect  of  such  estate  or  interest  at  the  time  when 
the  same  'became  an  estate  or  interest  in  possession,  as  if  no  such 
forfeiture  or  breach  of  condition  had  happened. 

(iv.)  "Where  acknowledgment  is  given.— When  any  acknow- 
ledgment in  writing  of  the  title  of  His  Majesty  to  any  land,  rent, 
revenues,  rents,  issues  or  profits,  shall  have  been  given  to  him  or  his 
agent,  signed  by  the  person  in  possession  of,  or  in  receipt  of,  such 
land,  or  the  rents,  issues  or  profits  thereof,  or  liable  to  pay  such 
revenue  due  to  His  Majesty,  the  right  to  make  an  entry,  or  distress, 
or  bring,  file,  or  commence,  an  action,  information,  or  other  proceed- 
ing, to  recover  any  such  land,  rent,  issues,  profits,  or  revenue,  as 
against  the  person  giving  such  acknowledgment,  or  any  person  claim- 
ing under  him,  shall  be  deemed  to  have  first  accrued  at,  and  not 
before,  the  time  when  such  acknowledgment,  or  the  last  of  such  ac- 
knowledgments, if  more  than  one,  was  given.  (See  V  Geo.  3,  c.  16.) 
2  Ed.  VII.,  c.  1,  s.  18. 

43.  Waste  lands  excepted.— Sections  41  and  42  of  this  Act 
shall  not  apply  to  any  waste  lands  of  the  Crown.  2  Ed.  VII.„  c.  1, 
s.  19. 

44.  Sec.  2  of  Rev.  Stat.  c.  133,  to  apply.— Section  2  of  The 
Real  Property  Limitations  Act  shall  extend  to  sections  41  and  42,  so  far 
as  applicable.     2  Ed.  VII.,  c.  1,  s.  20. 

R.  S.  O.,  1897,  CHAP.  72. 

AN  ACT  RESPECTING  THE  LIMITATION  OF  CERTAIN 
ACTIONS. 

Limitation  of  Actions — 

For  rent  upon  a  demise s.  1  (a) 

On  specialties s.  1  (b) 

On  recognizances s.  1  (c) 

On  awards s.  1  (d) 

For  escape s.  1  (e) 

For  money  levied  under  execution s.  1  (f) 

For  penalties,  etc s.  1  (g) 

Upon  covenants  in  mortgages s.  1  (h) 

Of  account  or  between  merchants s.  2 

Disabilities s.  3 

No  distinction  -between  residents  and  non-residents ss.  4,  5 

Cases  of  actions  against  joint  debtors ss.  6,  7 

Effect  of  acknowledgments s.  8 

Limitation  in  intestacy s.  9 

Her  Majesty,  by  and  with  the  adv'ce  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  Ontario,  enacts  as  follows: 

1.  Limitation  of  time  for  commencing  particular  ac- 
tions.—(1)  The  actions  hereinafter  mentioned  shall  be  commenced 
within  and  not  after  the  times  respectively  hereinafter  mentioned, 
that  is  to  say: 

(a)  Actions  for  rent,  upon  an  indenture  of  demise,  R.  S.  O.,  1887. 
c.  60.  s.  1  Ua). 

(b)  Actions  upon  a  'bond,  or  other  specialty,  except  upon  the 
covenants  contained  tin  any  indenture  of  mortgage  made  on  or  after 
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the  1st  day  of  July,  1894.  R.  S.  O.,  1887,  c.  €0,  s.  1  (lb) ;  5G  V.,  c.  17, 
8.  1.  part;  60  V.,  c.  3,  s.  3. 

(c)  Actions  upon  a  recognizance,  within  twenty  years  after  the 
cause  of  such  actions  arose; 

'(d)  Actions  upon  an  award  where  the  submission  is  not  by 
specialty, 

(e)  Actions  for  an  escape, 

(f)  Actions  for  money  levied  on  execution,  within  six  years 
after  the  cause  of  such  actions  arose; 

(g)  Actions  for  penalties,  damages,  or  sums  of  money  given  to 
the  Crown  or  the  party  aggrieved,  by  any  statute, 

within  two  years  after  the  cause  of  such  actions  arose;  R.  S.  O., 
1887,  c.  60,  s.  1.     (1,  c— g).     (As  amended  by  1  Edw.  VII.,  c.  12,  s.  9.) 

(h)  Actions  upon  any  covenant  contained  in  any  indenture  of 
mortgage,  made  on  or  after  the  1st  day  of  July,  1894,  within  ten  years 
after  the  cause  of  such  actions  arose.     56  V.,  c.  17,  s.  1,  part. 

(i)  Actions  for  penalties  imposed  by  any  statute  brought  by  any 
informer  suing  for  himself  alone,  or  for  the  Crown  as  well  as  him- 
self, or  by  any  person  authorized  to  sue  for  the  same,  not  being  the 
person  aggrieved,  within  one  year  after  the  cause  of  such  action 
arose.     (Added  by  4  Edw.  VII.,  c.  10,  s.  20.) 

(2)  Where  time  specially  limited.—  But  nothing  herein  con- 
tained shall  extend  to  any  action  given  by  any  statute,  when  the  time 
for  bringing  the  action  is  by  the  statute  specially  limited.  R.  S.  O., 
1887,  c.  60.  s.  1  (2). 

2.  Actions  of  account,  etc.,  to  be  commenced  within  six 
years.— All  actions  of  account  or  for  not  accounting,  or  for  such  ac- 
counts as  concern  the  trade  of  merchandise  between  merchant  and 
merchant,  their  factors  and  servants,  shall  be  commenced  within  six 
years  after  the  cause  of  such  actions  arose;  and  no  claim  in  respect 
of  a  matter  which  arose  more  than  six  years  before  the  commence- 
ment of  the  action  shall  be  enforceable  by  action  by  reason  only  of 
some  other  matter  of  claim  comprised  in  the  same  account,  having 
arisen  within  six  years  next  before  the  commencement  of  the  ac- 
tion.    R.  S.  O.,  1887,  c.  60,  s.  2. 

3.  In  case  of  disability  of  plaintiff.—  In  case  a  person  en- 
titled to  such  action,  as  aforesaid,  is  at  the  time  of  the  cause  of  action 
accruing  within  the  age  of  twenty-one  years,  or  non  compos  mentis, 
then  such  person  may  bring  the  action,  within  such  time  after  com- 
ing to  or  being  of  full  age,  or  of  sound  memory,  as  other  persons 
having  no  such  impediment  should,  according  to  the  provisions  of 
this  Act,  have  done.    R.  S.  O.,  1887,  c.  60,  s.  3. 

4.  Non-resident  Plaintiffs.— A  plaintiff  who  is  resident  out  of 
Ontario  shall  have  no  longer  period  of  time  to  commence  an  action 
than  if  he  were  resident  in  Ontario  when  the  cause  of  action  or 
proceeding  first  accrued.    R.  S.  O.,  1887,  c.  60,  s.  4. 

5.  Non-resident  defendants. —  If  a  person  against  whom  any 
such  cause  of  action  accrues,  is  at  such  time  out  of  Ontario,  the  per- 
son entitled  to  the  cause  of  action  may  bring  the  action  within  such 
times  as  are  before  limited  after  the  return  of  the  absent  person  to 
Ontario.    R.  S.  O..  1887.  c.  60.  s.  5. 

6.  As  to  cases  where  some  joint  debtors  have  been  within 
and  some  without  Ontario. —  Where  a  cause  oi'  action,  with  re- 
spect to  which  the  period  of  limitation  is  fixed  by  the  imperial  Act 
of  the  21st  year  of  the  Reign  of  King:  James  the  First,  chapter  16. 
section  3,  or  by  any  Act  now  in  force  in  Ontario,  lies  against  joint 
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I 
debtors,  the  .person  entitled  to  the  same  shall  not  be  entitled  to  any 
time  within  which  to  commence  such  aciion  against  any  one  of  the 
joint  debtors  who  was  within  Ontario  at  the  time  the  cause  of  action 
accrued,  by  reason  only  that  some  other  of  the  joint  debtors  was, 
at  the  time  tne  cause  of  action  accrued  out  of  Ontario.  R.  S.  O ,  1887, 
c.  60.  s.  6. 

7.  Recovery  against  one  joint  debtor  no  bar  to  action 
against  another  who  is  absent.—  The  serson  so  entitled  shall 
not  be  barred  from  commencing  an  action  against  the  joint  debtor 
who  was  out  of  Ontario  at  the  time  the  cause  of  action  accrued,  after 
his  return  to  Ontario,  iby  reason  only  that  judgment  has  'been  already 
recovered  against  the  joint  debtor  who  was  within  Ontario  at  the 
time  aforesaid.    R.  S.  O.,  1887,  c.  60,  s.  7. 

8.  Effect  of   written  acknowledgment  or  part  payment. — 
In  case  an  acknowledgment  in  writing,  signed    by    the  principal 

party  or  his  agemt,  is  made  toy  a  person  liable  upon  an  indenture, 
specialty  or  recognizance,  or  in  case  an  acknowledgment  is  made  by 
such  person  by  part  payment,  or  part  satisfaction,  on  account  of  any 
principal  or  interest  due  on  such  indenture,  specialty  or  recognizance, 
the  person  entitled  may  bring  an  action  for  the  money  remaining  un- 
paid and  so  acknowledged  to  be  due,  within  twenty  years,  or  in  the 
cases  mentioned  in  clause  (h)  of  sub-section  1  of  section  1  within  ten 
years  after  such  acknowledgment  by  writing,  or  part  payment,  or 
part  satisfaction,  as  aforesaid;  or  in  case  the  person  entitled  is  at 
the  time  of  the  acknowledgment  under  disability,  as  aforesaid,  or 
the  party  making  the  acknowledgment  is,  at  the  time  of  making  the 
same  out  of  Ontario,  then  within  twenty  years,  or  m  the  cases  afore- 
said within  ten  years,  after  the  disability  has  ceased,  as  aforesaid, 
or  the  party  has  returned,  as  tne  case  may  be.  R.  S.  O.,  1887,  c.  60, 
s.  8;  60  V..  c.  3,  s.  3. 

9.  An  action  to  recover  personal  estate  of  an  intestate 
or  any  part  thereof,  must  be  brought  within  twenty  years.— 
Imp.  Act.,  23  and  24  V.,  c.  38,  s.  13.— No  action  or  other  pro- 
ceeding shall  he  brought  to  recover  the  personal  estate,  or  any  share 
of  the  personal  estate  of  a  person  dying  intestate,  possessed  by  the 
legal  personal  representative  of  such  fntestate,  but  within  twenty 
years  next  after  a  present  right  to  receive  the  same  accrued  to  some 
person  capable  of  giving  a  discharge  for  or  release  of  the  same,  un- 
less in  the  meantime  some  part  of  the  estate  or  share,  or  some  in- 
terest in  respect  thereof  has  been  accounted  for  or  paid,  or  some  ac- 
knowledgment of  the  right  thereto  has  be  given  in  writing,  signed 
by  the  person  accountable  for  the  same,  or  h's  agent,  td  the  person 
entitled  thereto,  or  his  agent;  and  in  such  case,  no  action  -shall  be 
brought  but  within  twenty  years  after  such  accounting,  payment  or 
acknowledgment,  or  the  last  of  such  accountings,  payments  or  ac- 
knowledgments, if  more  than  one,  was  made  or  given.  R.  S.  O.,  1887, 
c.  60.  s.  9. 

R.  S.  O..  1897.  CHAP.  133. 

AN  ACT  RESPECTING  THE  LIMITATION  OP  AC  ACTIONS  RE- 
LATING TO  REAL  PROPERTY,  AND  THE  TIME  OF 
PRESCRIPTION  IN  CERTAIN  CASES. 

Short  Title s.  1 

Interpretation s.  2 

Commencement  of  Act  as  to  Absentees s.  3 

Period  of  Limitation — ten  years  after  right  of  action  accrued  . .  s   4 

38 
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When  rights  of  action  deemed  to  have  accrued: 

On  dispossession s.  5  (1) 

On  death s.  5  (2) 

On  alienation s.  5  (3) 

Wild  lands s.  5  (4) 

Rent  under  lease 3.  5  (5) 

Tenancy  from  year  to  year s.  5  (6) 

Tenancy  at  will s.  5  (7,  8) 

Forfeiture  or  breach  of  condition s.  5  (9,  10) 

Future  estates s.  5  (10-12) 

Period  of  limitation  as  to  certain  future  estates s.  6 

Administrator  to  claim  from  death  of  deceased s.  7 

Entry  not  to  be  deemed  possession s.  8 

Continual  claim  not  to  preserve  rights s.  9 

Descent  cast,  warranty,  etc.,  not  to  bar  right  of  entry  or  action,  s.  10 
Possession  of  one  joint  tenant,  etc.,  not  to  be  deemed  possession  of 

another s.  11 

Possession  of  relations  not  to  be  deemed  possession  of  the  heirs,  s.  12 
Acknowledgment  to  be  equivalent  to  possession  or  receipt  of  rent,  s.  1*3 

Receipt  of  rent  to  be  deemed  receipt  of  profits s.  14 

Right  of  party  out  of  possession  extinguished  at  the  end  of  the 

period  limited s.  15 

Actions  for  arrears  of  dower,  rent  and  interest  to  be  within  six 

years ss.  16-18 

Mortgagor  out  of  possession  barred  after  ten  years s.  19 

Acknowledgments ss.  20-21 

Mortgagee  barred  after  ten  years ' s.  22 

Actions  for  money  charged  on  land  and  legacies ss.  23,  24 

Actions  for  dower ss.  25,  26 

Bar  of  estates  tail ss.  27-29 

Limitation  oi  equitable  claims ss.  30-33 

Easements: 

Profits  a ■  pcndre s.  34 

Rights  of  way,  water  and  other  easements s.  35 

Light s.  36 

Interruptions , s.  37 

Pleadings  in  actions  claiming  easements,  etc ss.  38-39 

Disabilities  in  cases  of ss.  40-42 

Disabilities  and  exceptions: 

Easements ss.  40-42 

In  cases  of  land  or  rent ss.  43-45 

Five  years  allowed  from  the  termination  Of  disability  . .  .  .s.  43 

Twenty  years  the  utmost  allowance s.  44 

No  further  time  for  a  -succession  of  disabilities s.  45 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  Ontario,  enacts  as  follows:  — 

1.  Short  title.—  This  Art  may  be  cited  as  "The  Real  Property 
Limitation  Act."     R.   S.  O.,   1887,  c.  Ill,  s.  1. 

2.  Interpretation. — Where  the  following  words  occur  in  this 
Act  they  shall  be  construed  in  the  manner  hereinafter  mentioned, 
unless  a  contrary  intention  appears:  — 

1.  ""Land."— 'Land"  shall  extend  to  messuages  and  all  other 
hereditaments,  whether  corporeal  or  incorporeal,  and  to  money  to 
be  laid  out  in  the  .purchase  of  land  (and  to  chattels  and  other  per- 
sonal property  transmissible  to  iheirs),  and  also  to  any  share  of  the 
same  hereditaments  and  properties  or  any  of  them,  and  to  any  es- 
tate of  inheritance,  or  estate  for  any  life  or  lives,  or  other  estate 
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transmissible  to  heirs,  and  to  any  possibility,  right  or  title  of  entry 
or  action,  and  any  other  interest  capable  of  being  inherited  and 
whether  the  same  estates,  possibilities,  rights,  titles  and  interests, 
or  any  of  them,  are  in  possession,  reversion,  remainder  or  contin- 
gency; 

2.  "Assurance." —  "Assurance"  shall  mean  any  deed  or  instru- 
ment (other  than  a  will)  by  which  any  land  may  be  conveyed  or 
transferred;    and 

3.  "Rent."—  "Rent"  shall  extend  to  all  annuities  and  periodical 
sums  of  money  charged  upon  or  payable  out  of  any  land.  R.  S.  0., 
1887,  c.  Ill,  s.  2. 

3.   Commencement   of   Act.,    C.    S.    U.    C,    c.    88;    32   V.,    c.    7 
sec.  22.— This  Act  shall  commence  and  be   deemed  to  have  taken 
effect,   and  chapter  88  of  the  Consolidated  Statutes  of  Upper  Can- 
ada, and  section  222  of  the  Act  passed  in  the  thirty-second  year  of 
Her  Majesty's  reign,  and  chaptered  7,  to  have  been    repealed,    on 
and  from  the  first  day  of  July  in  the  year  of  our  Lord  1877,  as  res- 
pects any  person  who  on  and  for  twelve  months  continuously  after 
the  twenty-first  day  of  December,  1874,  resided  without  this  Prov- 
ince, and  is  a  person  entitled  to  make  an  entry  or  distress  or  to 
bring  an  action  to  recover  any  land  or  rent;    or  so  resident,  is  a 
mortgagor,  or  person  entitled  to  redeem  within  the  meaning  *f  sec- 
tions, 19,  20  or  21  of  this  Act;  or  so  resident   is  a  person   entitled 
to,  or  claiming  under   a  mortgage  within  the   meaning  of  section 
22;   or  so  resident  is  a  person  entitled  to  bring  an  action,  or  other 
proceeding   within  the  meaning  of   section  23;    or  so   resident   is  a 
person  entitled  to  an  action  or  other  proceeding  within  the  mean- 
ing of  section  24;  or  so  resident  is  a  person  claiming  an  estate,  in- 
terest or  right,  to  take  effect  after  or  in    defeasance    of   an    estate 
tail   within  the  meaning  of  section  29;  or  so  resident  is  a  person 
entitled  to  demand  dower;  and  except  as  respects  the  persons,  and 
in  the  cases,  mentioned  above  in    this    section,    this    Act    shall    be 
deemed  to  have  commenced  and  taken  effect  and  the  said  Acts  to 
have  been  repealed  on  and  from  the  first  day  of  July,  1876.     R.  S. 
O.,  1887,  c.  Ill,  s.  3. 

LAND  OR  RENT. 

4.  No  land  or  rent  to  be  recovered,  bnt  within  ten  years 
after  the  right  of  action  accrued. — Imp.  Acts,  3-4  Wm.  IV., 
c.  27,  s.  2;  37-38  V.,  c.  57,  s.  1.— No  person  shall  make  an  entry 
or  distress,  or  bring  any  action  to  recover  any  land  or  rent,  but 
within  ten  years  next  after  the  time  at  which  the  right  to  maka 
such  entry  or  distress,  or  to  bring  such  action,  first  accrued  to  some 
person  through  whom  ihe  claims;  or  if  such  right  did  not  accrue  to 
any  person  through  whom  he  claims,  then  within  ten  years  next 
after  the  time  at  which  the  right  to  make  such  entry  or  distress,  or 
to  bring  such  action,  first  accrued  to  the  person  making  or  bring- 
ing the  same.     R.  S.  O.,  1887,  c.  Ill,  s,  4. 

5.  "When  the  right  shall  he  deemed  to  have  first  accrued. — 
In  the  construction  of  this  Act,  the  right  to  make  an  entry  or  dis- 
tress, or  bring  an  action  to  recover  any  land  or  rent,  shall  be 
deemed  to  have  first  accrued  at  such  time  as  hereinafter  is  men- 
tioned; ,.. 
1.  On  dispossession.  Imp.  Act,  3-4  W.  IV.,  c.  27,  s.  3. — ■ 
Where  the  person  claiming  such  land  or  rent,  or  some  person  through 
whom  he  claims,  has,  in  respect  of  the  estate  or  interest  claimed, 
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been  in  possession  or  in  the  receipt  of  the  profits  of  such  land,  or 
in  receipt  of  such  rent,  and  has,  while  entitled  therto,  been  dispos- 
sessed, or  has  discontinued  such  possession  or  receipt,  then  such 
right  shall  be  deemed  to  have  first  accrued  at  the  time  of  such  dis- 
possession or  discontinuance  of  possession,  or  at  the  last  time  at 
which  any  such  profits  or  rent  were  or  was  so  received. 

2.  On  death.  Imp.  Act,  3-4  W.  IV.,  c.  27,  s.  3.— Where  the 
person  claiming  such  land  or  rent  claims  the  estate  or  interest  of 
some  deceased  person  who  continued  in  such  possession  or  receipt, 
in  respect  of  the  same  estate  or  interest,  until  the  time  of  his 
death,  and  was  the  last  person  entitled  to  such  estate  or  interest 
who  was  in  such  possession  or  receipt,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time  of  such  death. 

3.  On  alienation.  Imp.  Act,  3-4  W.  IV.,  c.  27,  s.  3.— 
Where  the  person  claiming  such  land  or  rent  claims  in  respect  of 
an  estate  or  interest  in  possession,  granted,  appointed  or  otherwise 
assured  by  any  instrument  other  than  a  will,  to  him  or  some  per- 
son through  whom  ihe  claims,  by  a  person  being  in  respect  of  the 
same  estate  or  interest,  in  the  possession  or  receipt  of  the  profits 
of  the  land,  or  in  receipt  of  the  rent,  and  no  person  entitled  under 
such  instrument  has  been  in  possession  or  receipt,  then  such  right 
shall  be  deemed  to  have  first  accrued  at  the  time  at  which  the  per- 
son claiming,  as  aforesaid,  or  the  person  through  whom  he  claims, 
became  entitled  to  such  possession  or  receipt  by  virtue  of  such  in- 
strument. 

4.  As  to  lands  not  cnltivated  or  improved. — Proviso.— 
In  the  case  of  lands  granted  by  the  Crown  of  which  the  grantee, 
his  heirs  or  assigns,  by  themselves,  their  servants  or  agents,  have 
not  taken  actual  possession  by  residing  upon  or  cultivating  some 
portion  thereof,  and  in  case  some  other  person  not  claiming  to 
hold  under  such  grantee  has  been  in  possession  of  such  land,  such 
possession  having  been  taken  while  the  land  was  in  a  state  of  na- 
ture, then  unless  it  can  be  shewn  that  such  grantee  or  such  per- 
son claiming  under  him  while  entitled  to  the  lands  had  knowledge 
of  the  same  being  in  the  actual  possession  of  such  other  person, 
the  lapse  of  -ten  years  shall  not  bar  the  right  of  such  grantee  or 
any  person  claiming  under  him  to  bring  an  action  for  the  recovery 
of  such  land,  but  the  right  to  bring  an  action  shall  be  deemed  to 
have  accrued  from  the  time  that  such  knowledge  was  obtained;  but 
no  such  action  shall  be  brought  or  entry  made  after  twenty  years 
from  the  time  such,  possession  was  taken  as  aforesaid. 

5.  When  right  deemed  to  accrue  where  rent  amounting 
to  $4  reserved  "by  lease  in  ■writing  has  been  -wrongfully  re- 
ceived. Imp.  Act,  3-4  W.  IV.,  c.  27,  s.  9.— Where  any  person  is 
in  possession  or  in  receipt  of  the  profits  of  any  land,  or  in  receipt 
of  any  rent  by  virtue  of  a  lease  in  writing,  by  which  a  rent 
amounting  to  the  yearlrv  sum  of  $4  or  upwards  is  reserved,  and 
the  rent  reserved  by  such  lease  has  been  received  by  some  person 
wrongfully  claiming  to  be  entitled  to  such  land  or  rent  in  rever- 
sion immediately  expectant  on  the  determination  of  such  lease,  and 
no  payment  in  respect  of  the  rent  reserved  by  such  lease  has  after- 
wards been  made  to  the  person  rightfully  entitled  thereto,  the  right 
of  the  person  entitled  to  such  land  or  rent,  subject  to  such  lease, 
or  of  the  person  through  whom  he  claims  to  make  an  entry  or  dis- 
tress, or  to  bring  an  action  after  the  determination  of  such  lease, 
shall  be  deemed  to  have  first  accrued  at  the  time  at  which  the  rent 
reserved  by  such  lease  was  first  so  received  by  the  person  wrong- 
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fully  claiming  as  aforesaid,  and  no  such  right  snail  be  deemed  to 
have  first  accrued  upon  the  determination,  of  such  lease  to  the  per- 
son rightfully  entitled. 

6.  No  person  after  a  tenancy  from  year  to  year  to  have 
any  right,  bnt  from  the  end  of  the  first  year  or  last  payment 
of  rent.  Imp.  Act,  3-4  W.  IV.,  c.  27,  s.  8.— Where  any  person 
is  in  possession  or  in  receipt  of  the  profits  of  any  land,  or  in  re- 
ceipt of  any  rent  as  tenant  from  year  to  year  or  other  period,  with- 
out any  lease  in  writing,  the  right  of  the  person  entitled  subject 
thereto,  or  of  the  person  through  whom  he  claims,  to  make  an 
entry  or  distress,  or  to  bring  an  action  to  recover  such  land  or 
rent,  shall  be  deemed  to  have  first  accrued  at  the  determination  of 
the  first  of  such  years  or  other  periods,  or  at  the  last  time  when 
any  rent  payable  in  respect  of  such  tenancy  was  received,  which- 
ever last  happened. 

7.  In  the  case  a  tenant  at  will,  the  right  shall  be  deemed 
to  have  accrued  at  the  end  of  one  year.  Imp.  Act,  3-4  W. 
IV.,  c.  27,  s.  7.— Where  any  person  is  in  possession  or  in  receipt 
of  the  profits  of  any  land,  or  in  receipt  of  any  rent,  as  tenant  at 
will,  the  right  of  the  person  entitled  subject  thereto,  or  of  the  per- 
son through  whom  he  claims,  to  make  an  entry  or  distress,  or  to 
bring  an  action  to  recover  such  land  or  rent,  shall  be  deemed  to 
have  first  accrued  either  at  the  determination  of  such  tenancy,  or 
at  the  expiration  of  one  year  next  after  the  commencement  of  such 
tenancy,  at  which  time  such  tenancy  shall  be  deemed  to  have  de- 
termined. 

8.  Case  of  mortgagor  or  "cestui  que  trust."— No  mortgagor 
or  cestui  que  trust  shall  be  deemed  to  be  a  tenant  at  will  within  the 
meaning  of  the  next  preceding  subsection  to  his  mortgagee  or  trus- 
tee. 

9.  In  case  of  forfeiture  or  breach  of  condition.  Imp. 
Act,  3-4  W.  IV.,  c.  27,  s.  3.— Where  the  person  claiming  such 
land  or  rent,  or  the  person  through  whom  he  claims,  has  become 
entitled,  by  reason  of  amy  forfeiture  or  breach  of  condition,  then 
such  right  shall  be  deemed  to  have  first  accrued  when  such  for- 
feiture was  incurred  or  such  condition  broken. 

10.  "Where  advantage  of  forfeiture  is  not  taken  by  re- 
mainderman, he  shall  have  a  new  right  when  his  estate 
comes  into  possession.  Imp.  Act,  3-4  W.  IV.,  c.  27,  s.  4.— 
Where  any  right  to  'make  an  entry  or  distress,  or  to  bring  an  ac- 
tion to  recover  any  land  or  rent,  by  reason  of  any  forfeiture  or 
breach  of  condition,  has  first  accrued  in  respect  of  any  estate  or 
interest  in  reversion  or  remainder,  and  the  land  or  rent  has  not 
been  recovered  by  virtue  of  such  right,  the  right  to  make  an  entry 
or  distress,  or  to  bring  an  action  to  recover  such  land  or  rent,  shall 
be  deemed  to  have  first  accrued  in  respect  of  such  estate  or  inter- 
est in  possession  as  if  no  such  forfeiture  or  breach  of  condition 
had  happened. 

11.  In  case  of  forfeiture  estates.  Imp.  Act,  3-4  W.  IV., 
c.  27,  s.  3. —  Where  the  estate  or  interest  claimed  is  an  estate  or 
interest  in  reversion  or  remainder,  or  other  future  estate  or  inter- 
est, and  no  person  has  obtained  the  possession  or  receipt  of  the 
profits  of  such  land,  or  the  receipt  of  such  rent,  in  respect  of  such 
estate  or  interest,  then  such  right  shall  be  deemed  to  have  first 
accrued  at  the  time  at  which  such  estate  or  interest  became  and  es- 
tate or  interest  in  possession. 
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12.  Further  provision  for  case  of  future  estates.  Imp. 
Act,  3-4  W.  IV.,  c.  27,  s.  5.  37-38  V.,  c.  57,  s.  2.— A  right  to 
make  an  entry  or  a  distress,  or  to  bring  an  action  to  recover  any 
land  or  rent,  shall  be  deemed  to  have  first  accrued,  in  respect  of  an. 
estate  or  interest  in  reversion  or  remainder,  or  other  future  estate 
or  interest,  at  the  time  at  which  the  same  became  an  estate  or  in- 
terest in  possession,  by  the  determination  of  any  estate  or  estates 
in  respect  of  which  such  land  has  been  held  or  the  profits  thereof 
or  such  rent  have  been  received,  notwithstanding  that  the  per? on 
claiming  such  land  or  rent,  or  some  person  through  whom  he 
claims,  has,  at  any  time  previously  to  the  creation  of  the  estate  or 
estates  which  have  determined,  been  in  the  possession  or  receipt  of 
the  profits  of  such  land,  or  in  receipt  of  such  rent.  R.  S.  O.,  1887, 
c.  Ill,  s.  5. 

6.  Time  limited  as  to  future  estates  when  person  entitled 
to  the  particular  estate  out  of  possession,  etc.  Imp.  Act, 
37-38  V.,  c.  57,  s.  2.— (1)  If  the  person  last  entitled  to  any  par- 
ticular estate  on  which  any  future  estate  or  interest  was  expectant 
has  not  been  in  the  possession  or  receipt  of  the  profits  of  such 
land,  or  in  receipt  of  such  rent,  at  the  time  when  his  interest  de- 
termined, no  such  entry  or  distress  shall  be  made,  and  no  such  ac- 
tion shall  be  brought  by  any  person  becoming  entitled  in  posses- 
sion to  a  future  estate  or  interest,  but  within  ten  years  next  after 
the  time  when  the  right  to  make  an  entry  or  distress,  or  to  bring 
an  action  for  the  recovery  of  such  land  or  rent,  first  accrued  to  the 
person  whose  interest  has  so  ■determined,  or  within  five  years  nnxt 
after  the  time  when  the  estate  of  the  person  becoming  entitled  in 
possession  has  become  vested  in  possession,  whichever  of  those 
two  periods  is  the  longer. 

(2)  The  case  of  "bar  of  future  estate  and  of  a  subsequent 
interest  created  after  right  of  entry,  etc.,  accrued  to  owner 
of  particular  estate.  Imp.  Act,  37-38  V.,  c.  57,  s.  2.— 
If  the  right  of  any  such  person  to  make  such  entry  or  distress,  or 
to  bring  any  such  action,  has  been  barred  under  this  Act,  no  per- 
son afterwards  claiming  to  be  entitled  to  the  same  land  or  rent  in 
respect  of  any  subsequent  estate  or  interest  under  any  deed,  will  or 
settlement  executed  or  taking  effect  after  the  time  when  a  right  to 
make  an  entry  or  distress,  or  to  bring  an  action  for  the  recovery  of 
such  land  or  rent,  first  accrued  to  the  owner  of  the  particular  es- 
tate whose  interest  has  so  determined  as  aforesaid,  shall  make  any 
such  entry  or  distress,  or  bring  any  such  action,  to  recover  such 
land  or  rent. 

(3)  When  the  right  to  an  estate  in  possession  is  barr«d, 
the  right  of  the  same  persons  to  future  estates  shall  also 
be  barred.  Imp.  Act,  3-4  W.  IV.,  c.  27,  s.  20.— Where  the  right 
of  any  person  to  make  an  entry  or  distress,  or  to  bring  an  action 
to  recover  any  land  or  rent  to  which  he  has  been  entitled  for  an 
estate  or  interest  in  possession,  has  been  barred  by  the  determina- 
tion of  the  period,  hereinbefore  limited,  which  is  applicable  in  such 
case,  and  such  person  has,  at  any  time  during  the  said  period,  been 
entitled  to  any  other  estate,  interest,  right  or  possibility,  in  rever- 
sion, remainder  or  otherwise,  in  or  to  the  same  land  or  rent,  no 
entry,  distress  or  action  shall  be  made  or  brought  by  such  person, 
or  any  person  claiming  through  him,  to  recover  such  land  or  rent 
in  respect  of  such  other  estate,  interest,  right  or  possibility,  unless 
in  the  meantime  such  land  or  rent  has  been  recovered  by  some  per- 
son entitled  to  an  estate,  interest  or  right  which  has  been  limited 
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or  taken  effect  after  or  in  defeasance  of  such  estate  or  interest  in 
possession.     R.  S.  0.,  .  1887,  c.  Ill,  s.  6. 

7.  An  administrator  to  claim  as  if  he  obtained  the  es- 
tate  without  interval  after   death  of   deceased.      Imp.  Act,  3- 

4  W.  IV.,  c.  27,  s.  6.— For  the  purposes  of  this  Act,  an  adminis- 
trator claiming  the  estate  or  interest  of  the  deceased  person  of 
whose  chattels  he  has  been  appointed  administrator,  shall  be  deem- 
ed to  claim  as  if  there  had  been  no  interval  of  time  between  the 
death  of  such  deceased  person  and  the  grant  of  the  letters  of  ad- 
ministration.    R.  S.  0.,  1887,   c.   Ill,  s,  7. 

8.  A  mere  entry  not  to  be  deemed  possession.  "Idem  s. 
10.— No  person  shall  be  deemed  to  have  been  in  possession  of  any 
land  within  the  meaning  of  this  Act,  merely  by  reason  of  having 
made  an  entry  thereon.     R.  S.  0.,  1887,  c.  Ill,  s.  8. 

9.  No  right  to  be  preserved  by  continual  claim.  "Idem" 
s.  11.— -No  continual  or  other  claim  upon  or  near  any  land  shall 
preserve  any  right  of  making  an  entry  or  distress,  or  of  bringing 
an  action.     R.  S.  0.,  1887,  c.  Ill,  s.  9. 

10.  No  descent,  warranty,  etc.,  to  bar  a  right  of  entry  or 
action.  "Idem"  s.  39.— No  descent  cast,  discontinuance  or  war- 
arnty,  which  has  happened  or  been  made  since  the  first  day  of 
July,  1834,  or  which  may  hereafter  happen  or  be  made,  shall  toll 
or  defeat  any  right  of  entry  or  action  for  the  recovery  of  land. 
R.  S.  0.,  1887,  c.  Ill,  s.  10. 

11.  Possession  of  one  coparcener,  etc.,  not  to  be  the  pos- 
session of  the  others.  Imp.  Act,  3-4  W.  IV.,  c.  27,  s.  12.— 
Where  any  one  or  more  of  several  persons  entitled  to  any  land  or 
rent  as  coparceners,  joint  tenants  or  tenants  in  common  have  been 
in  possession  or  receipt  of  the  entirety,  or  more  than  his  or  their 
undivided  share  or  shares  of  such  land,  or  of  the  profits  thereof,  or 
of  such  rent,  for  his  or  their  own  benefit,  or  for  the  benefit  of  any 
person  or  persons  other  than  the  person  or  persons  entitled  to  the 
other  share  or  shares  of  the  same  land  or  rent,  such  possession  or 
receipt  shall  not  be  deemed  to  have  been  the  possession  or  receipt 
of  or  by  such  last  mentioned  person  or  persons,  or  any  of  them. 
R.  S.  O.,  1887,  c.  Ill,  s.  11. 

12.  Possession  of  relations  not  to  be  the  possession  of 
the  heirs.  "Idem"  s.  13. —  Where  a  relation  of  the  persons  en- 
titled, as  heirs,  to  the  possession,  or  receipt  of  the  profits  of  any 
land,  or  to  the  receipt  of  any  rent,  enters  into  the  possession  or 
receipt  thereof,  such  possession  or  receipt  shall  not  be  deemed  to 
be  the  possession  or  receipt  of  or  by  the  persons  entitled  as  heirs. 
R.  S.  O.,  1887,  c.  Ill,  s.  12. 

13.  Acknowledgment  in  writing  given  to  the  person  en- 
titled or  his  agent,  to  be  equivalent  to  possession  or  receipt 
of  rent.  Imp.  Act,  3-4  W.  IV.,  c.  27,  s.  14.— Where  any  ac- 
knowledgment of  the  title  of  the  person  entitled  to  any  land  or  rent 
has  been  given  to  him  or  to  his  agent  in  writing,  signed  by  the 
person  in  possession  or  in  receipt  of  the  profits  of  such  land,  or  in 
the  receipt  of  such  rent,  such  possession  or  receipt  of  or  by  the 
person  by  whom  such  acknowledgment  was  given  shall  be  deemed, 
according  to  the  meaning  of  this  Act,  to  have  been  the  possession 
or  receipt  of  or  by  the  person  to  whom  or  to  whose  agent  such  ac- 
knowledgment was  given  at  the  time  of  giving  the  same,  and  the 
right  of  such  last  mentioned  person,  or  of  any  person  claiming 
through  him,  to  make  an  entry  or  distress  or  bring  an  action  to 
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recover  such  land  or  rent,  shall  he  deemed  to  have  first  accrued  at 
and  not  before  the  time  at  which  such  acknowledgment,  or  the  last 
of  such  acknowledgments,  if  more  than  one,  was  given.  R.  S.  O., 
1887,  c.  Ill,  s.  13. 

14.  Receipt  of  rent  to  be  deemed  receipt  of  profits. 
Imp.  Aot,  3-4  W.  IV.,  c.  27,  s.  35. — The  receipt  of  the  rent  pay- 
able by  any  tenant  from  year  to  year,  or  other  lessee,  shall,  as 
against  such  lessee  or  any  person  claiming  under  him,  but  subject 
to  the  lease,  be  deemed  to  be  the  receipt  of  the  profits  of  the  land 
for  the  purposes  of  this  Act.     R.  S.  O.,  1887,  c  111,  s.  14. 

15.  At  the  end  of  the  period  of  limitation  the  right  of 
the  party  ont  of  possession  to  be  extinguished.  Imp.  Act, 
3-4  W.  IV.,  c.  27,  s.  34.-At  the  determination  of  the  period  lim- 
ited by  this  Aot  to  any  person  for  making  an  entry  or  distress,  or 
bringing  any  action,  the  right  and  title  of  such  person  to  the  land 
or  rent,  for  the  recovery  whereof  such  entry,  distress,  or  action 
respectively  might  have  been  made  or  brought  within  such  period 
shall  be  extinguished.     R.  S.  O.,  1887,  c.  Ill,  s.  15. 

ARREARS   OF  DOWER,  RENT,  AND  INTEREST. 

16.  No  arrears  of  dower  to  be  recovered  for  more  than 
six  years.  "Idem"  s.  41.— No  arrears  of  dower,  nor  any  dama- 
ges on  account  of  such  arrears,  shall  be  recovered  or  obtained  by 
any  action  for  a  longer  period  than  six  years  next  before  the  com- 
mencement of  such  action.     R.  S.  O.,    1887,  c.  Ill,  s.  16. 

17.  No  arrears  of  rent  or  interest  to  be  recovered  for 
more  than  six  years.  Imp.  Act,  3-4  W.  IV.,  c.  27,  s.  42. — 
No  arrears  of  rent,  or  of  interest  in  respect  of  any  sum  of  money 
charged  upon  or  payable  out  of  any  land  or  rent,  or  in  respect  of 
any  legacy,  or  any  damages  in  respect  of  such  arrears  of  rent  or 
interest,  shall  be  recovered  by  any  distress,  or  action,  but  within  sjx 
years  next  after  the  same  respectively  has  become  due,  or  next  af- 
ter any  acknowledgment  of  the  same  in  writing  has  been  given  to 
the  person  entitled  thereto,  or  his  agent,  signed  by  the  person  by 
whom  the  same  was  payable,  or  his  agent.  R.  S.  O.,  1887,  c.  Ill, 
s.  17. 

18.  Exception  in  favour  of  subsequent  mortgagee  when 
a  prior  mortgagee  has  been  in  possession.  "Idem"  s.  42.— 
Where  any  prior  mortgagee  or  other  incumbrancer  has  been  in  pos- 
session of  any  land,  or  in  the  receipt  of  the  profits  thereof,  with- 
in one  year  next  before  an  action  is  brought  by  any  person  entit- 
led to  a  subsequent  mortgage  or  other  incumbrance  on  the  same 
land,  the  person  entitled  to  such  subsequent  mortgage  or  incum- 
brance may  recover  in  such  action  the  arrears  of  interest  which 
have  become  due  during  the  whole  time  that  such  prior  mortgagee 
or  incumbrancer  was  in  sncih  possession  or  receipt  as  aforesaid,  al- 
though such  time  may  have  exceeded  the  said  term  of  six  years. 
R.  S.  O.,  1887,  c.  Ill,  s.  18. 

MORTGAGES  AND  CHARGES  ON  LAND. 

19.  Mortgagor  to  be  barred  at  end  of  ten  years  from  the 
time  xtrhen  the  mortgagee  took  possession,  or  from  the  last 
written  acknowledgment.  Imp.  Acts,  3-4  W.  IV.,  c.  27,  s. 
28;  and  37-38  V.,  c.  57,  s.  7.— Where  a  mortgagee  has  obtained 
the  possession  or  receipt  of  the  profits  of  any  land  or    the    receipt 
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of  any  rent  comprised  in  his  mortgage,  the  mortgagor,  or  any  per- 
son claiming  through  him,  shall  not  bring  any  action  to  redeem 
the  mortgage,  but  within  ten  years  next  after  tihe  time  at  which 
the  mortgagee  obtained  such  possession  or  receipt  unless  in  the 
meantime  an  acknowledgment  in  writing  of  the  title  of  .the  mort- 
gagor, or  of  his  right  to  redemption,  has  been  given  to  the  mort- 
gagor or  some  person  claiming  his  estate,  or  to  the  agent  of  such 
mortgagor  or  person,  signed  by  the  mortgagee,  or  the  person  claim- 
ing through  him;  and  in  such  case  no  such  action  shall  be  brought, 
but  within  ten  years  next  after  the  time  at  which  such  acknowledg- 
ment or  the  last  of  such  acknowledgment,  if  given  to  any  of  such 
given.     R.  S.  O.,  1887,  e.  Ill,  s.  19. 

20.  Acknowledgment  to  one  of  several  mortgagors.  Imp. 
Act,  3-4  W.  IV.,  c.  27,  s.  28.— In  case  there  are  more  mortgag- 
ors than  one,  or  more  persons  than  one  claiming  through  the  mort- 
gagor or  mortgagors,  such  acknowledgment,  if  given  to  any  of  such 
mortgagors  or  persons,  or  his  or  their  agent,  shall  be  as  effectual 
as  if  the  same  ihad  been  given  to  all  such  mortgagors  or  persons. 
R.  S.  O.,  1887,  c.  Ill,  s.  20. 

21.  Acknowledgment  by  one  of  several  mortgagees.  Imp. 
Act,  3-4  W.  IV.,  c.  27,  s.  28.— In  case  there  are  more  mortgagees 
than  one,  or  more  persons  than  one  claiming  the  estate  or  interest 
of  the  mortgagee  or  mortgagees,  such  acknowledgment,  signed  by 
one  or  more  of  such  mortgagees  or  persons,  shall  be  effectual  only 
as  against  the  party  or  parties  signing  as  aforesaid,  and  the  per- 
son or  persons  claiming  any  part  of  the  mortgage  money  or  land 
or  rent  by,  from,  or  under  him,  or  them,  and  any  person  or  per- 
sons entitled  to  any  estate  or  estates,  interest  or  interests,  to  take 
effect  after  or  in  defeasance  of  his  or  their  estate  or  estates,  inter- 
est or  interests,  and  shall  not  operate  .to  give  to  the  mortgagor  or 
mortgagors  a  right  to  redeem  the  mortgage  as  against  the  person 
or  persons  entitled  to  any  other  undivided  or  divided  part  of  the 
money  or  land  or  rent; ;  and  where  such  of  the  'mortgagees  or  per- 
sons aforesaid  as  \have  given  such  acknowledgment  are  entitled  to 
a  divided  part  of  the  land  or  rent  comprised  in  the  mortgage  or 
some  estate  or  interest  therein,  and  not  to  any  ascertained  part  of 
tihe  mortgage  money,  the  mortgagor  or  mortgagors  shall  be  enti- 
tled to  redeem  the  same  divided  part  of  the  land  or  rent  on  pay- 
ment, with  interest,  of  the  part  of  the  mortgage  money  which  hears 
the  same  proportion  to  the  whole  of  the  mortgage  money  .as  the 
value  of  such  divided  part  of  the  land  or  rent  bears  to  the  value  of 
the  whole  of  the  land  or  rent  comprised  in  the  mortgage.  R.  S.  O., 
1887,  c.  Ill,  s.  21. 

22.  Mortgagee  may  enter  or  sue  witkin  ten  years  from 
last  payment.  Imp.  Act,  7  W.  IV.,  and  1  V.,  c.  28.— Any  person 
entitled  to  or  claiming  under  a  mortgage  of  land,  may  make  an 
entry  or  bring  an  action  to  recover  such  land,  at  amy  time  within 
ten  years  next  after  the  last  payment  of  any  part  of  the  principal 
money  or  interest  secured  by  such  mortgage,  although  more  than 
ten  yeors  have  elapsed  since  the  time  at  which  the  right  to  make 
such  entry  or  bring  such  action  first  accrued.  R.  S.  O.,  1887,  c. 
Ill,  s.  22. 

23.  Money  ckarged  upon  land  and  legacies  to  be  deemed 
satisfied  at  tke  end  of  ten  years,  if  no  interest  paid  or  ac- 
knowledgment given  in  writing  in  tke  meantime. — Imp.  Acts, 
3-4  W.  IV.,  c.  27,  s.  40;  and  37-38  V.,  c.  57,  s.  8,-No  action  or 
other  proceeding  shall  be  brought  to  recover  out  of  any  land  or 
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rent  any  sum  of  money  secured  by  any  mortgage  or  lien,  or  other- 
wise charged  upon  or  payable  out  of  such  land  or  rent,  or  to  re- 
cover any  legacy,  but  within  ten  years  next  after  a  present  right  to 
receive  the  same  accrued  to  some  person  capable  of  giving  a  dis- 
charge for,  or  reltease  of  the  same,  unless  in  the  meantime  some 
part  of  the  principal  money,  or  some  interest  thereon,  has  been 
paid,  or  some  acknowledgment  of  the  right  thereto  has  been  given 
in  writing  signed  by  the  person  by  wihom  the  same  is  payable,  or 
his  agent,  to  the  person  entitled  thereto  or  his  agent;  and  in  such 
case  no  action  or  proceeding  shall  be  brought,  but  within  ten  years 
after  such  payment  or  acknowledgment,  or  the  last  of  such  pay- 
ments or  acknowledgment,  if  more  than  one  was  made  or  given 
and  unless  in  the  meantime  where  a  lien  or  charge  has  been  creat- 
ed by  the  placing  of  a  writ  of  execution  against  lands  in  the  hands 
of  .the  sheriff  the  writ  has  been  kept  alive  by  renewals  of  it  from 
time  to  time.  R.  S.  O.,  1887,  c.  Ill,  s.  23.  (As  amended  by  5  Edw. 
VII.,  c.  13,  s.  10.) 

24.  Time  for  recovering  charges  and  arrears  of  interest 
not   to    be    enlarged   by    express    trusts    for    raising    the    same. 

Imp.  Act,  37-38  V.,  c.  57,  s.  10. —  No  action,  or  other  proceed- 
ing shall  be  brought  to  recover  any  sum  of  money  or  legacy  charg- 
ed upon  or  payable,  out  of  any  land  or  rent,  and  secured  by  an  ex- 
press trust,  or  to  recover  any  arrears  of  rent  or  of  interest  in  res- 
pect of  any  sum  of  money  or  legacy  so  charged  or  payable  and  so 
secured,  or  any  damages  in  respect  of  such  arrears,  except  within 
the  time  within  which  the  same  would  be  recoverable  if  there  were 
not  any  such  trust.     R.  S.  O.,     1887,  c.  Ill,  s,  24. 

DOWER. 

25.  Action    of    dower    to    be    brought    within    ten    years.— 

No  action  of  dower  shall  be  brought  but  within  ten  years  from  the 
death  of  the  husband  of  the  dowress,  notwithstanding  any  disabil- 
ity of  the  dowress  or  of  any  person  claiming  under  her.  R.  S.  O., 
1887,  c.  Ill,  s.  25. 

26.  Time  from  which  right  to  bring  action  of  dower  to 
be  computed.— Where  a  dowress  has,  after  the  death  of  her  hus- 
band, actual  possession  of  the  land  of  which  she  Is  dowab?e,  either 
alone  or  with  heirs  or  devisees  of  her  husband,  the  period  of  ten 
years  within  which  her  action  of  dower  is  to  be  brought  shall  be 
computed  from  the  time  when  such  possession  of  the  dowress  ceas- 
ed. This  section  shall  not  apply  to  any  case  in  which  the  right  of 
action  ceased  before  the  5th  day  of  March,  1880.  R.  S.  O.,  1887,  c. 
Ill,  ft.  26.  j 

BAR  OP  ESTATES  TAIL. 

27.  Where  period  of  limitation  elapsed  against  a  tenant 
in  tail  to  be  deemed  to  have  elapsed  against  those  whose 
rights  he   could  have  barred.    Imp.  Act,   3-4  W.   IV.,   c.   27,  s. 

Where  the  right  of  a  tenant  in  tail  of  any  land  or  rent  to 
make  an  entry  or  distress  or  to  bring  an  action  to  recover  the 
same,  has  been  barred  by  reason  of  the  same  not  having  been  made 
or  brought  within  the  period  limited  by  this  Act,  no  such  entry, 
distress  or  action  shall  be  made  or  brought  by  any  person  claim- 
ing any  estate,  interest  or  right  which  such  tenant  in  tail  might 
lawfully  have  barred.     R.  S.  O.,  1887,  c.  Ill,  s.  27. 
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28.  Term  elapsed  in  such  cases  during,  the  life  of  +he 
tenant  to  he  computed  against  those  whose  rights  he  could 
have  harred.  Imp.  Act,  3-4  W.  IV.,  c.  27,  s.  22.— Where  a  ten- 
ant in  tail  of  any  land  or  rent  entitled  to  recover  the  same  has 
died  before  the  expiration  of  the  period  limited  by  this  Act,  no 
person  claiming  any  estate,  interest  or  right  which  such  tenant  in 
tail  might  lawfully  have  barred,  shall  make  an  entry  or  distress  or 
bring  an  action  to  recover  such  land  or  rent,  but  within  the  per- 
iod during  which,  if  such  tenant  in  tail  had  so  long  continued  to 
live,  he  might  have  made  such  entry  or  distress  or  brought  such  ac- 
tion.    R.  S.  O.,  1887,  c.  Ill,  s.  28. 

29.  In  case  of  possession  under  an  assurance  hy  a  tenant 
in  tail,  which  does  not  bar  the  remainders,  they  shall  he 
barred  at  the  end  of  ten  years  after  the  period  at  which 
the  assurance,  if  then  executed,  would  have  'hn^T'«rl  them. 
Imp.  Acts,  3-4  W.  IV.,  c  27,  s.  23;  and  37-38  V.,  c.  57,  s.  6  — 
Where  a  tenant  in  tail  of  any  land  or  rent  has  made  an  assurance 
thereof,  which  does  not  operate  to  bar  the  estate  or  estates  to  take 
effect  after  or  iu  defeasance  of  his  estate  tail,  and  any  person  is 
by  virtue  of  such  assurance,  at  the  time  of  the  execution  thereof, 
or  at  any  time  afterwards,  in  possession  or  receipt  of  the  profits  of 
such  land,  or  in  the  receipt  of  such  rent,  and  the  same  person  or 
any  other  person  whosoever  (other  than  some  person  entitled  to 
such  possession  or  receipt  in  respect  of  an  estate  which  has  taken 
effect  after  or  in  defeasance  of  the  estate  tail  continues  or  is  in 
such  possession  or  receipt  for  the  period  of  ten  years  next  after  the 
commencement  of  the  time  at  which  such  assurance,  if  it  had  then 
been  executed  by  such  tenant  in  tail,  or  the  person  who  would  have 
been  entitled  to  his  estate  tail  if  such  assurance  had  not  been  ex- 
ecuted, would,  without  the  consent  of  any  other  person,  have  oper- 
ated to  bar  such  estate  or  estates  as  aforesaid,  then.,  at  the  expir- 
ation of  such  period  of  ten  years,  such  assurance  shall  be  and  be 
deemed  to  have  been  effectual  as  against  any  person  claiming  any 
estate,  interest,  or  right  to  take  effect  after  or  in  defeasance  of 
such  estate  tail.     R.  S.  O.,  1887,  c.  Ill,  s.  29. 

EQUITABLE  CLAIMS. 

30.  In  case  of  express  trust,  the  right  shall  not  be  deem- 
ed to  have  accrued  until  a  conveyance  to  a  purchaser.  Imp. 
Act,  3-4  W.  IV.,  c.  27,  s.  25.— (1)  Where  any  land  or  rent  is 
vested  in  a  trustee  upon  any  express  trust,  the  right  of  the  cestui 
que  trust,  or  any  person  claiming  through  him  to  bring  an  action 
against  the  trustee  or  any  person  claiming  through  him,  to  recov- 
er such  land  or  rent,  shall  be  deemed  to  have  first  accrued,  accord- 
ing to  the  meaning  of  this  Act,  at  and  not  before  the  time  at  which 
such  land  or  rent  has  been  conveyed  to  a  purchaser  for  a  valuable 
consideration,  and  shall  then  be  deemed  to  have  accrued  only  as 
against  such  purchaser  and  any  person  claiming  through  him. 

(2)  Claim  of  "cestui  que  trust"  against  trustee.  Rev. 
Stat.  c.  129.— Subject  to  the  provisions  of  Section  32  of  The  Trustee 
Act,  no  claim  of  a  cestui  que  trust  against  his  trustee  for  any  prop- 
erty held  on  an  express  trust,  or  in  respect  of  any  breach  of  such 
trust,  shall  be  held  to  be  barred  by  any  Statute  of  Limitations.  R. 
S.  O.,  1887,  c.  Ill,  s.  30. 

31.  In  cases  of  fraud  no  time  shall  run  whilst  the  fraud 
remains   concealed.    Imp.    Act,     3-4     W.     IV.,     c.     27,     s.     26.— 
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In  every  case  of  a  concealed  fraud,  th*  right  of  any  person  to  bring 
an  action  for  the  recovery  of  any  land  or  rent  of  which  he  or  any 
person  through  whom  he  claims  may  have  been  deprived  by  such, 
fraud  shall  be  deemed  to  have  first  accrued  at  and  not  before  the 
time  at  which  such  fraud  was  or  with  reasonable  diligence  might 
have  been  first  known  or  discovered.    R.  S.  O.,  1887,  c.  Ill,  s.  31. 

32.  Unless  in  the  case  of  "bona  fide"  purchaser  for  value 
without  notice.    Imp.  Act,  3-4  W.  IV.,  c.  27,  s.  26.—  Nothing 

in  the  last  preceding  section  contained  shall  enable  any  owner  of 
lands  or  rents  to  bring  an  action  for  the  recovery  of  such  lands  or 
rents,  or  for  setting  aside  any  conveyance  of  such  lands  or  rents, 
on  account  of  fraud  against  any  bona  fide  purchaser  for  valuable 
consideration,  who  has  not  assisted  in  the  commission  of  such 
fraud,  and  who,  at  the  time  that  he  made  the  purchase  did  not 
know,  and  had  no  reason  to  believe  that  any  such  fraud  had  been 
committed.     R.  S.  O.,  1887,  c.  Ill,  s.  32. 

33.  Right  to  refuse  relief  on  the  ground  of  acquiescence 
or  otherwise.  Imp.  Act,  3-4  W.  IV.,  c.  27,  s.  27.— Nothing  in 
this  Act  contained  shall  be  deemed  to  interfere  with  any  rule  of 
Equity  in  refusing  relief  on  the  ground  of  acquiescence,  or  other- 
wise, to  any  person  whose'  right  to  bring  an  action  is  not  barred 
by  virtue  of  this  Act.     R.  S.  O.,  1887,  c.  Ill,  s.  33. 

PRESCRIPTION  IN  CASES  OF  EASEMENTS. 

34.  Certain  claims  not  to  be  defeated  by  shewing  only 
that  the  same  enjoyed  for  less  than  30  years.  Imp.  Act,  2-3 
W.   IV.,   c.   71,    s.    1. — Indefeasible   if   enjoyed   over   60   years.— 

No  claim  which  may  be  lawfully  made  at  the  Common  Law,  by  cus- 
tom, prescription  or  grant,  to  any  profit  or  benefit  to  be  taken  or 
enjoyed  from  or  upon  any  land  of  our  Sovereign  Lady  the  Queen, 
Her  Heirs  or  Successors,  or  of  any  'ecclesiastical  or  lay  person  or 
body  corporate,  except  such  matters  or  things  as  are  hereinafter 
specially  provided  for,  and  except  rent,  and  services,  shall,  where 
such  profit  or  benefit  has  been  actually  taken  and  enjoyed  by  any 
person  claiming  right  thereto,  without  interruption  for  the  full  per- 
iod of  thirty  years,  be  defeated  or  destroyed  by  shewing  only  that 
such  profit  or  benefit  was  first  taken  or  enjoyed  at  any  time  prior 
to  such  period  of  thirty  years,  but  nevertheless  such  claim  may  be 
defeate-d  in  any  other  way  by  which  the  same  is  now  liable  to  be 
defeated;  and  when  such  profit  or  benefit  has  been  so  taken  and  en- 
joyed as  aforesaid  for  the  full  period  of  sixty  years,  the  right  there- 
to shall  be  deemed  absolute  and  indefeasible.,  unless  it  appears  that 
the  same  was  taken  and  enjoyed  by  some  consent  or  agreement  ex- 
pressly made  or  given  for  that  purpose  by  deed  or  writing.  R.  S. 
O.,  1887,  c.  Ill,  s.  34. 

'35.  Right  of  way,  or  water  not  to  be  defeated  by  shew- 
ing only  that  it  began  more  than  20  years  prior.  Imp.  Act, 
2-3  W.  IV...  c.  71,  s.  2.— Indefeasible  if  enjoyed  over  40  years  — 
No  claim  which  may  lawfully  be  made  at  the  Common  Law  by  cus- 
tom, prescription  or  grant,  to  any  way  or  other  easement,  or  to  any 
water-course,  or  the  use  of  any  water  to  be  enjoyed,  or  derived  upon, 
over,  or  from  any  land  or  water  of  our  said  Lady  the  Queen,  Her 
Heirs  or  Successors,  or  being  the  property  of  any  ecclesiastical  or 
lay  person  or  body  corporate,  when  such  way  or  other  matter  as 
herein  last  before  mentioned  has  been  actually  enjoyed  by  any  per- 
son claiming  right  thereto  without  interruption  for  the  full  period 
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of  twenty  years  shall  be  defeated  or  destroyed  by  shewing  only  that 
such  way  or  other  matter  was  first  enjoyed  at  any  time  prior  to 
the  period  of  twenty  years,  but,  nevertheless,  such  claim  may  be 
defeated  in  any  other  way  by  which  the  same  is  now  liable  to  be 
defeated,  and  where  such  way  or  other  matter  as  herein  last  be- 
fore mentioned  has  been  so  enjoyed  as  aforesaid  for  the  full  period 
of  forty  years,  the  right  thereto  shall  be  deemed  absolute  and  in- 
defeasible, unless  it  appears  that  the  same  was  enjoyed  by  some 
consent  or  agreement  expressly  given  or  made  for  that  purpose  by 
deed  or  writing.     R.  S.  O.,  1887,  c.  Ill,  s.  35. 

36.  Right  to  access  and  use  of  light  by  prescription  abol- 
ished.—No  person  shall  acquire  a  right  by  prescription  to  the  ac- 
cess and  use  of  light  to  or  for  any  dwelling-house,  workshop  or 
other  building;  but  this  section  shall  not  apply  to  any  such  right 
which  has  been  acquired  by  twenty  years'  use  before  the  fifth  day 
of  March,  1880.     R.  S.  O.,  1887,  c.  Ill,  s.  36. 

37.  How  the  periods  shall  be  calculated,  and  what  acts 
only  shall  be  an  interruption  to  the  prescription.  Imp.  Act, 
2-3  W.  IV.,  c.  71,  s.  4. — Each  of  the  respective  periods  of  years  in 
the  last  preceding  three  sections  mentioned  shall  be  deemed  and 
taken  to  be  the  period  next  before  some  action  wherein  the  claim 
or  matter  to  which  such  period  relates  was  or  is  brought  into  ques- 
tion; and  no  act  or  other  matter  shall  be  deemed  an  interruption 
within  the  meaning  of  the  said  three  sections,  unless  the  same  has, 
been  submitted  to  or  acquiesced  in  for  one  year  after  the  party  in- 
terrupted has  had  notice  thereof,  and  of  the  person  making  or  au- 
thorizing the  same  to  be  made.    R.  S.  O.,  1887,  c.  Ill,  s.  37. 

38.  "What  allegation  by  the  party  claiming  shall  be  suf- 
ficient. Imp.  Act,  2-3  W.  IV.,  c.  71,  s.  5.— (1)  In  all  pleadings 
wherein  the  party  claiming  may  now  allege  his  right  generally, 
without  averring  the  existence  of  such  right  from  time  immemorial, 
such  general  allegation  shall  still  be  deemed  sufficient;  and  if  the 
same  is  denied,  all  and  every  the  matters  in  the  next  preceding  four 
sections  of  this  Act  mentioned  and  provided  which  are  applicable 
to  the  case,  shall  be  admissible  in  evidence  to  sustain  or  rebut  such 
allegation. 

2.  In  all  pleadings  wherein  it  would  formerly  have  been  neces- 
sary to  allege  the  right  to  have  existed  from  time  immemorial,  it 
shall  be  sufficient  to  allege  the  enjoyment  thereof  as  of  right  by  the 
occupiers  of  the  tenement  in  respect  whereof  the  same  is  claimed, 
for  and  during  such  of  the  periods  mentioned  in  this  Act  as  are 
applicable  to  the  case,  and  without  claiming  in  the  name  or  right 
of  the  owner  of  the  fee  as  was  usually  done. 

(3)  "What  proof  admitted  for  or  against  such  allegation.— 
If  the  other  party  intends  to  reily  on  any  proviso,  exception,  in- 
capacity, disability,  contract,  agreement  or  other  matter  hereinbefore 
mentioned,  or  on  any  cause  or  matter  of  fact  or  of  law  not  incon- 
sistent with  the  simple  fact  of  enjoyment,  the  same  shall  be  specially 
alleged,  and  set  forth  in  answer  to  the  allegation  of  the  party 
claiming,  and  shall  not  be  received  in  evidence  on  any  general  de- 
nial of  such  allegation.     R.  S.  O.,  1887,  c.  Ill,  s.  38. 

39.  No  presumption  admissible  on  proof  of  enjoyment 
for  a  less  period  than  prescribed  by  this  Act.  Imp.  Act, 
2-3  W.  IV.,  c.  71,  s.  6. — In  the  several  cases  mentioned  in  and 
provided  for  by  this  Act,  of  claims  to  lights,  ways,  water-courses 
or  other  easements,  no  presumption  shall  be  allowed  or  made  in 
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favour  or  support  of  any  claim  upon  proof  of  the  exercise  or  enjoy- 
ment of  the  right  or  matter  claimed  for  any  less  period  of  time  or 
number  of  years  than  for  such  period  or  number  mentioned  in  this 
Act  as  is  applicable  to  the  case  and  to  the  nature  of  the  claim.  R. 
S.  O.,  1887,  c.  Ill,  s.  39. 

DISABILITIES  AND  EXCEPTIONS. 
1. — In  Cases  of  Easements. 

40.  Time  during  which  a  party  could  not  act  not  to  be 
computed  against  him.     Imp.  Act,  2-3   W.  IV.,  '  c.    71,    s.    7. — 

The  time  during  which  any  person  otherwise  capable  of  resisting 
any  claim  to  any  of  the  matters  mentioned  in  sections  34  to  39  in- 
clusive of  this  Act,  is  an  infant,  idiot,  non  compos  mentis,  or  tenant 
for  life,  or  during  which  any  action  has  been  pending  and  (has  been 
diligently  prosecuted  until  abated  by  the  death  of  any  party  or  par- 
ties thereto,  shall  be  excluded  in  the  computation  of  the  period  in 
said  sections  mentioned,  except  only  in  cases  where  the  right  or 
claim  is  thereby  declared  to  be  absolute  and  indefeasible.  R.  S.  O., 
1887,  c.  Ill,  s.  40. 

41.  Terms  of  years,  etc.,  excluded  from  computation  in 
certain  cases.  Imp.  Act,  2-3  W.  IV.,  c.  71,  s.  8. — Where  any 
land  or  water  upon,  over  or  from  which  any  such  way  or  other 
easement,  water-course  or  run  of  water  has  been  enjoyed  or  derived 
has  been  held  under  or  by  virtue  of  any  term  of  life  or  any  term 
of  years  exceeding  three  years  from  the  granting  thereof,  the  time 
of  the  enjoyment  of  any  such  way  or  other  matter  as  herein  last 
before  mentioned  during  the  continuance  of  such  term  shall  be  ex- 
cluded in  the  computation  of  the  said  period  of  forty  years,  in  case 
the  claim  is,  within  three  years  next  after  the  end,  or  sooner  de- 
termination of  such  term,  resisted  by  any  person  entitled  to  any  re- 
version expectant  on  the  determination  thereof.  R.  S.  O.,  1887,  c. 
Ill,  c.  41.     (As  amended  by   G2  Vict.    (2),  c.    11,  s.  16.) 

42.  Exception  as  to  lands  of  the  Crown  not  duly  sur- 
veyed and  laid  out.— Nothing  in  sections  34  to  39  inclusive  of 
this  Act  shall  support  or  maintain  any  claim  to  any  profit  or  ben- 
efit to  be  taken  or  -enjoyed  from  or  upon  any  land  of  our  Sovereign 
Lady  the  Queen,  Her  Heirs  and  Successors,  or  to  any  way  or  other 
easement,  or  to  any  water-course  or  the  use  of  any  water  to  be  en- 
joyed or  derived  upon,  over  or  from  any  land  or  water  of  our  said 
Lady  the  Queen,  Her  Heirs  and  Successors,  unless  such  land,  way, 
easement  or  water-course  or  other  matter  lies  and  is  situate  within 
the  limits  of  some  town  or  township,  or  other  parcel  or  tract  of 
land  duly  surveyed  and  laid  out  by  proper  authority.  R.  S.  O., 
1887,  c.  Ill,  s.  42. 

2. — In  cases  of  Land  or  Rent. 

43.  In  cases  of  infancy,  or  lunacy  at  the  time  when  the 
right  of  action  accrues,  then  five  years  to  he  allowed  from 
the  termination  of  the  disability,  or  previous  death.  Imp. 
Acts,  3-4  W.  IV,   c.  27,  s.    16;   37-38  V.,  c.   57,  s.  3.— If  at  the 

time  at  which  the  right  of  any  person  to  make  an  entry  or  distress, 
or  to  bring  an  action  to  recover  any  land  or  rent,  first  accrues  as  in 
sections  4,  5,  and  6  mentioned,  such  person  is  under  any  of  the  dis- 
abilities hereinafter  mentioned  (that  is  to  say)  infancy,  idiotcy,  lun- 
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acy  or  unsoundness  of  mind,  then  such  person,  or  the  person  claim- 
ing through  him,  notwithstanding  that  the  period  of  ten  years  or 
five  years  (as  the  case  may  be)  hereinbefore  limited  has  expired, 
may  make  an  entry  or  a  distress,  or  bring  an  action,  to  recover 
such  land  or  rent  at  any  time  within  five  years  next  after  the  time 
at  which  the  person  to  whom  such  right  first  accrued  ceased  to  be 
under  any  such  disability,  or  died,  whichever  of  those  two  events 
first  happened.     R.  S.  O.,  1887,  c.  Ill,  s.  43. 

44.  Twenty  years  utmost  allowance  for  disabilities.  Imp. 
Acts,  3-4  W.  IV.,  c.  27,  s.  17;  37-38  V.,  c.  57,  s.  3..— No  entry 
■distress  or  action,  shall  be  made  or  brought  by  any  person,  who, 
at  the  time  at  which  his  right  to  make  amy  entry  or  distress,  or 
to  bring  an  action  to  recover  any  land  or  rent,  first  accrued  was 
under  any  of  the  disabilities  (hereinbefore  mentioned,  or  by  any 
person  claiming  through  him,  but  within  twenty  years  next  after 
the  time  at  which  such  right  first  accrued,  although  the  person 
under  disability  at  such  time  may  have  remained  under  one  or 
more  of  such  disabilities  during  the  wbole  of  such  twenty  years,  or 
although  the  term  of  five  years  from  the  time  at  which  he  ceased 
to  be  under  amy  such  disability,  or  died,  may  not  have  expired.  R. 
S.  O.,  1887,  c.  Ill,  s.  44. 

4  -er    time    to    be    allowed    for    a    succession    of 

disabilities.  Imp.  Acts,  3-4  W.  IV.,  c.  27,  s.  18;  37-38  V., 
e.  57,  s.  9.— Where  any  person  is  under  any  of  the  disabilities 
hereinbefore  mentioned,  at  the  time  at  which  his  right  to  make  an 
entry  or  distress,  or  to  bring  an  action  to  recover  any  land  or 
rent  first  accrues,  and  departs  this  life  without  having  ceased  to 
be  under  any  such  disability,  no  time  to  make  an  entry  or  distress, 
or  to  bring  an  action  to  recover  such  land  or  rent  beyond  the  said 
period  of  ten  years  next  after  the  right  of  such  person  to  make  an 
entry  or  distress,  or  to  bring  an  action  to  recover  such  land  or 
rent,  first  accrued  or  the  said  period  of  five  years  next  after  the 
time  at  which  such  person  died,  shall  be  allowed  by  reason  of  any 
disability  of  any  other  person.     R.  S.  O.,  1887,  c.  Ill,  s.  45. 

TELEPHONE  OR  TELEGRAPH  COMPANIES. 

5.  Edw.  VII.,  c.  10,  s.  74. — No  telephone  or  telegraph,  company 
shall  be  deemed  to  have  acquired  or  shall  hereafter  acquire  any  ease- 
ment bty  prescription  or  otherwise  in  respect  of  wires  or  cables  at- 
tached to  private  property  or  buildings  or  passing  through  or  car- 
ried over  such  property  unless  in  cases  where  the  company  ihas 
obtained  a  grant  from  the  owner  of  the  property. 

R.  S.  O.,   1897,  CHAP.,  146. 

AN  ACT   RESPECTING  WRITTEN  PROMISES    AND    ACKNOW- 
LEDGMENTS OF  LIABILITY. 

Written  acknowledgment,  etc.,  required  to  take  case  out  of 

Statute  of  Limitations  in  certain  oases,  8.   1. 
Acknowledgment,  etc.,  by  one  of  several  joint  contractors,  s.  2. 
Recovery  against  joint  contractors,  s.  3. 
Endorsements  by  payee  on  a  bill  or  note,  s.  4. 
.     Set  off  within  Statutes  of  Limitations,  s.  5. 

Ratification  of  promise  made  during  infancy,  to  be  in  writ- 
ing, s.  6. 


608  ONT.  LIMITATION  OF  ACTIONS. 

Representation  as  to  credit  or  character,  s.  7. 
Consideration  for  a  guaranty  need  not  appear  in  writing,  s.  8. 
Section  17  of  the  Statute  of  Frauds,  extended  to  goods  to 
be  ■delivered  at  a  future  time,  s.  9. 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  Ontario  enacts  as  follows:  — 

1.  Promise  "by  words  only  not  sufficient  to  take  the  case 
ont  of  the  Statute  of  Limitations.  21  Jac.  I.,  c.  16. — No  ac- 
knowledgment or  promise  by  words  only  shall  be  deemed 
sufficient  evidence  of  a  new  or  continuing  contract  whereby 
to  take  out  of  the  operation  of  the  Act,  passed  in  England  in  the 
twenty-first  year  of  the  Reign  of  King  James  the  First,  any  case 
falling  within  the  provisions  of  the  said   Act  respecting  actions 

(a)  Of  account  and  upon  the  case  other  than  such  accounts  as 
concern  the  trade  of  merchandise  between  merchant  and  merchant, 
their  factors  or  servants; 

(b)  On  simple  contract  or  of  debt  grounded  upon  any  lending 
or  contract  without  specialty  and 

(c)  Of  debt  for  'arrears  of  rent; 

or  to  deprive  any  party  of  the  benefit  thereof,  unless  such  acknow- 
ledgment or  promise  is  made  or  contained  by  or  in  some  writing 
signed  by  the  party  chargeable  thereby,  or  by  his  agent  duly  au- 
thorized to  make  such  acknowledgment  or  promise.  R.  S.  O.,  1887, 
c.  123,  s.  1. 

2.  Case  of  two  or  more  joint  contractors  or  executors.— 
Where  there  are  two  or  more  joint  contractors,  or  executors  or  admin- 
istrators of  any  contractor,  no  such  joint  contractor,  executor  or  ad- 
ministrator shall  lose  the  benefit  of  the  said  Act  so  as  to  be  charge- 
able in  respect  or  by  reason  only  of  any  written  acknowledgment 
or  promise  made  and  signed  by  any  other  or  others  of  them,  or  by 
reason  of  amy  payment  of  any  principal  or  interest  made  by  any 
other  or  others  of  them.     R.  S.  O.,  1887,  c.  123,  s.  2. 

3.  Judgment  where  plaintiff  is  "barred  as  to  one  or  more 
defendants  but  not  as  to  all. — In  actions  commenced  against 
two  or  more  such  joint  contractors,  executors  or  administrators,  if 
it  appears  at  the  trial  or  otherwise  that  the  plaintiff,  though  barred 
by  the  said  Act  of  King  James  the  First  or  by  this  Act,  as  to  one 
or  more  of  such  joint  contractors,  or  executors  or  administrators, 
is  nevertheless  entitled  to  recover  against  any  other  or  others  of 
the  •defendants  by  virtue  of  a  new  acknowledgment,  promise  or 
payment  as  aforesaid,  judgment  shall  be  given  for. the  plaintiff  as 
to  the  defendant  or  defendants  against  whom  he  recovers,  and  for 
the  other  defendant  or  defendants  against  the  plaintiff.  R.  S.  O., 
1887,  c.  123,  s.  3. 

4.  Endorsement,  etc.,  made  by  the  payee  not  to  take  a 
note*  etc.,  ont  of  the  statute.— No  endorsement  or  memorandum 
of  any  payment,  written  or  made  upon  any  promissory  note,  bill  of 
exchange,  or  other  writing,  by  or  on  behalf  of  the  party  to  whom 
the  payment  has  been  made,  shall  be  deemed  sufficient  proof  of  the 
payment,  so  as  to  take  the  case  out  of  the  operation  of  the  said 
Act  of  King  James.     R.  S.  O.,  1887,  c.  123,  s.  4. 

5.  Statute  to  apply  to  set-off. — The  said  Act  of  King  James 
and  this  Act,  shall  apply  to  the  case  of  any  claim  of  the  nature 
hereinbefore  mentioned,  alleged  by  way  of  set-off  on  the  part  of 
any  defendant.     R.  S.  O.,  1887,  c.  123,  s.  5. 
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6.  As    to   ratification    of    promise    made    during    non-age.— 

No  action  shall  be  maintained  whereby  to  charge  any  person  upon 
any  promise  made  after  full  age  to  pay  any  debt  contracted  dur- 
ing infancy,  or  upon  any  ratification  after  (full  age  of  any  promise 
or  simple  contract  made  during  infancy,  unless  the  promise  or 
ratification  is  made  by  some  writing  signed  by  the  party  to  be  char- 
ged therewith,  or  by  his  agent  duly  authorized  to  make  the  prom- 
ise or  ratification.     R.  S.  0.,  1887,  c.  123,  s.  6. 

7.  As  to  representation  regarding  the  character,  credit, 
etc.,  of  a  third  party.—  No  action  shall  be  brought  whereby  to 
charge  any  person  upon  or  by  reason  of  any  representation  or  as- 
surance made  or  given  concerning  or  relating  to  the  character, 
conduct,  credit,  ability,  trade  or  dealings  of  any  other  person,  to 
the  intent  or  purpose  that  such  other  person  may  obtain  money, 
goods  or  credit  thereupon,  unless  the  representation  or  assurance  is 
made  in  writing  signed  by  the  party  to  be  charge  therewith.  R.  S. 
O.,  1887,  c.  123,  s.  7. 

8.  Consideration  for  promise  to  answer  for  another  need 
not  be  in  writing.— No  special  promise  made  by  any  person  to 
answer  for  the  debt,  default  or  miscarriage  of  another  person,  being 
in  writing  and  signed  by  the  party  to  be  charged  therewith,  or  by 
some  other  person  by  him  thereunto  lawfully  authorized,  shall  be 
deemed  invalid  to  support  an  action,  or  other  proceeding  to  charge 
the  person  by  whom  the  promise  has  been  made,  by  reason  only 
that  the  consideration  for  the  promise  does  not  appear  in  writing, 
or  by  necessary  inference  from  a  written  document.  R.  S.  0.,  1887, 
c.  123,  s.  8. 

9.  Statute  of  Frauds,  29  Car.  II.,  c.  3,  extended  to  con- 
tracts for  goods  to  be  delivered  at  a  future  time.— Section  17 
of  the  Act  passed  in  England  in  the  29th  year  of  the  Reign  of  King 
Charles  the  Second,  entitled,  "An  Act  for  the  prevention  of  Frauds 
and  Perjuries,"  shall  extend  to  all  contracts  for  the  sale  of  goods  of 
the  value,  of  $40  and  upwards,  notwithstanding  that  the  goods  may 
be  intended  to  be  delivered  at  some  future  time,  or  may  not  at 
the  time  of  the  contract  be  actually  made,  procured  or  provide-d,  or 
fit  or  ready  for  delivery,  or  although  some  act  may  be  requisite 
for  the  making  or  completing  thereof,  or  rendering  the  same  fit  for 
delivery.     R.  S.  O.,  1887,  c.  123,  s.  9. 


NEW  BRUNSWICK. 

R.  S.  N.  B.    1903.  CHAP.  138. 
RESPECTING  LIMITATION  OF  PERSONAL  ACTIONS. 

1.  Action  on  judgment,  bond,  or  specialty.— No  action  or 
scire  facias  upon  any  judgment,  recognizance,  bond,  or  other  special- 
ty, shall  be  brought  but  within  twenty  years  after  the  cause  of  ac- 
tion.   C.  S..  c.  85.  s.  1. 

2.  Action  for  penalty,  etc.— No  action  for  any  sum  of  monev 
given  to  the  party  aggrieved  by  any  Act  or  Statute,  or  for  any  .pen- 
alty, shall  be  brought  but  within  two  years  after  the  cause  of  action, 
unless  the  time  is  otherwise  limited  by  the  Statute.    C.  S.,  c.  85,  s.  2. 
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3.  Action  for  assault,  defamation,  etc.— No  action  for  as- 
sault, (battery,  wounding,  imprisonment,  or  for  words,  snail  be  com- 
menced but  within  two  years  after  the  cause  of  action.  C.  S.,  c.  85, 
s.  3. 

4.  Other  actions.— No  other  action  shall  be  commenced  but 
within  six  years  after  the  cause  of  action.    C.  S.,  c.  85,  s.  4. 

5.  Acknowledgment  of  liability  to  be  in  -writing,  etc.— 
Effect  of  payment. —  No  acknowledgment  or  promise  shall  be  evi- 
dence of  a  new  or  continuing  contract,  or  liability  whereby  to  take 
any  case  out  of  the  operation  of  the  provisions  of  this  Chapiter,  or  to 
deprive  any  party  of  the  benefit  thereof,  unless  such  acknowledgment 
or  promise  be  in  writing,  signed  by  the  party  chargeable  thereby,  but 
a  payment  made  on  account  of  any  such  debt  shall  have  the  effect 
of  such  acknowledgment  or  promise.     C.  S.,  c.  85,  s.  5. 

6.  Acknowledgment  or  payment  by  co-contractor,  etc.— 
No  person  jointly  contracting,  or  liable,  or  his  representatives,  shall 
be  answerable  for  or  by  reason  of  any  payment,  acknowledgment,  or 
promise  of  his  co-contractor,  or  debtor,  or  his  representatives.  C.  S., 
c.  85.  s.  G. 

7.  Recovery  against  co-contractor,  etc.,  though,  action 
barred  against  other. — In  actions  against  persons  jointly  contract- 
ing, or  liable,  or  their  representatives,  the  plaintiff  may  recover 
against  one  of  the  parties,  though  'barred  by  the  provisions  of  this 
Chapter  as  to  the  other.    C.  S.,  c.  85,  s.  7. 

8.  Plea  of  abatement  not  to  lie  where  action  barred 
against  person  not  joined  as  defendant. —  If  in  any  action  on  a 
contract  the  defendant  plead  in  abatement  that  any  other  person 
ought  to  have  been  jointly  sued,  and  issue  he  joined,  and  it  shall 
appear  that  the  action  was,  by  reason  of  the  provisions  of  this  Chap- 
ter, tarred  agamst  the  person  so  named  in  the  plea,  the  issue  shall 
be  found  for  the  plaintiff.     C.  S.,  c.  85,  s.  8. 

9.  Chapter  applicable  to  set-off.— This  Chapter  shall  apply 
to  any  demand  alleged  by  way  of  set-off  on  the  part  of  any  de- 
fendant. C.  S..  c.  85,  s.  9. 

10.  Action  on  set-off  where  nonsuit.— If  the  defendant  is 
deprived  of  the  benefit  of  his  set-off  by  the  nonsuit,  or  any  act  of 
the  plaintiff,  he  may  bring  a  new  action  therefor  within  one  yeaT 
thereafter.    C.  S.,  c.  85,  s.  10. 

11.  Disability  or  absence  of  plaintiff  or  defendant.— 
Actions  by  or  against  minors,  married  women,  persons  insane,  or  out 
of  the  Province,  may  be  commenced  within  the  like  period  after  the 
removal  of  the  disability,  as  is  allowed  for  bringing  the  action  in  or- 
dinary cases.     C.  S.,  c.  85,  s.  11. 

12.  Action  where  judgment  for  plaintiff  reversed.— 
If  in  any  action  judgment  be  given  for  the  plaintiff,  and  the  same 
be  reversed  by  error,  or  if  judgment  be  arrested  after  verdict,  the 
plaintiff  may  commence  a  new  action  within  one  year  after  such 
judgment  reversed  or  arrested.     C.  S.,  c.  85,  s.  12. 

13.  New  action  where  abatement  of  writ  for  form. — 
If  a  writ  abate  for  any  matter  of  form,  the  plaintiff,  or  his  repre- 
sentatives m  case  of  his  death,  when  the  action  survives,  may  bring 
a  new  action  within  one  year  after  the  abatement.    C.  S..  c.  85,  s.  13. 

14.  Death  of  plaintiff  or  defendant. —  If  any  person  bring 
or  be  liable  to  any  action,  and  shall  die  before  the  time  limited  there- 
for expires,  or  within  thirty  days  thereafter,  and  the  cause  of  action 


N.  B.  LIMITATION  OF  ACTIONS.  611 

survives,  the  action  may  be  commenced  by  or  against  bis  represent- 
ative within  six  months  thereafter.    C.  S.,  c.  85,  s.  14. 

15.   Chapter  not  applicable  to  bank  note.— The   provisions 

of  this  Chapter  shall  not  apply  to  any  action  brought  for  the  re- 
covery of  a  note  issued  by  any  incorporated  bank.  C.  S.,  c.  85,  s.  15. 
Note.— See  The  Trustee  Act,  Chapter  162,  s.  50,  as  to  when  trus- 
tees may  plead  the  Statute  of  Limitations,  and  see  s.  18  of  Chapter 
163,  respecting  executors  and  trustees,  for  limit  of  time  within  which 
action  may  be  brought  to  recover  personal  estate  of  intestate  in' 
hands  of  the  personal  representatives. 

R.  S.  N.  B.,  1903,  CHAP.  139. 

RESPECTING  LIMITATION  OF  ACTIONS  IN  RESPECT  TO  REAL 

PROPERTY. 

1.  Right  of  Crown  extinguished  by  adverse  possession 
of  60  years.—  No  claim  for  lands  or  rent  shall  be  made,  or  action 
brought  by  His  Majesty,  after  a  continuous  adverse  possession  of 
sixty  years.    C.  8.,  C  84,  s.  1. 

2.  Interpretation. — "Land." — Person  through  whom  ano- 
ther claims.— "Person."— The  words  and  expressions  hereinafter 
mentioned,  which  in  their  ordinary  signification  have  a  more  con- 
fined or  a  different  meaning  shall,  in  this  Chapter,  except  where  the 
nature  of  the  provision  or  the  context  of  the  Chapter  shall  exclude 
such  construction,  be  interpreted  as  follows,  that  is  to  say: — The 
word  "land"  shall  extend  to  messuages  and  all  other  corporeal 
hereditaments  whatsoever,  and  also  to  any  share,  estate,  or  interest 
in  them  or  any  of  them,  whether  the  same  shall  be  a  freehold  or 
chattel  interest;  and  the  person  through  whom  another  person  is 
said  to  claim,  shall  mean  any  person  by,  through,  or  under,  or  by 
the  act  of  whom  the  person  so  claiming  ibecame  entitled  to  the  estate 
or  interest  claimed  as  heir,  issue  in  tail,  tenant  by  the  curtesy  of 
England,  tenant  in  dower,  successor,  special  or  general  occupant,  ex- 
ecutor, administrator,  legatee,  husband,  assignee,  appointee,  devisee, 
or  otherwise;  and  the  word  '^person"  shall  extend  to  a  body  politic, 
corporate,  or  collegiate,  and  to  a  class  of  creditors  or  other  persons, 
as  well  as  an  individual.    C.  &.,  c.  84,  s.  2. 

3.  When  entry  to  be  made,  or  action  to  be  brought  to  re- 
cover land. —  No  person  shall  make  an  entry,  or  bring  an  action  to 
recover  any  land,  but  within  twenty  years  next  after  the  time  at 
which  the  right  to  make  such  entry,  or  to  bring  such  action  shall 
have  first  accrued  to  some  person  through  whom  he  claims;  or  if 
such  right  shall  not  have  accrued  to  any  person  through  whom  he 
claims  then  within  twenty  years  next  after  the  time  at  which  the 
right  to  make  such  entry  or  to  bring  such  action  shall  have  first 
accrued  to  the  person  making  or  bringing  the  same.  C.  S.,  c.  84, 
S.  3. 

4.  When  right  deemed  to  have  accrued  in  the  case  of  an 
estate  in  possession. — On  dispossession. — On  abatement  or 
death. — On  alienation. — In  case  of  future  estates. — On  for- 
feiture or  breach  of  condition.— In  the  construction  of  this 
Chapter,  the  risrht  to  make  an  entry,  or  bring  an  action  to  recover 
any  land,  shall  be  deemed  to  have  first  accrued  at  such  time  as  here- 
inafter is  mentioned,  that  ^s  to  say: — When  the  person  claiming  such 
land,  or  some  person  through  whom  he  claims,  shall,  in  respect  of 
the  estate  or  interest  claimed,  have  been  in  possession  or  in  receipt 
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of  the  profits  of  such  laird,  and  shall  while  entitled  thereto  have  been 
dispossessed,  or  have  discontinued  such  possession  or  receipt,  then 
such  right  shall  be  deemed  to  have  first  accrued  at  the  time  of  such 
dispossession  or  discontinuance  of  possession,  or  at  the  last  time  at 
which  any  such  profits  were  so  received;  and  when  the  person  claim- 
ing such  land  shall  claim  the  estate  or  interest  of  some  deceased  per- 
son who  shall  have  continued  in  such  possession  or  receipt  in  re- 
spect of  the  same  estate  or  interest  until  the  time  of  his  death,  and 
shall  have  been  the  last  person  entitled  to  such  estate  or  interest 
wbo  shall  have  been  in  such  possession  or  receipt,  then  such  right 
shall  be  deemed  to  have  first  accrued  at  the  time  of  such  death; 
and  when  the  person  claiming  such  Land  shall  claim  in  respect  of  an 
estate  or  interest  in  possession,  granted,  appointed  or  otherwise  as- 
sured by  an  instrument  (other  than  a  will)  to  him,  or  some  person 
through  whom  he  claims  by  a  person  being  in  respect  of  the  same 
estate  or  interest,  in  the  possession  or  receipt  of  the  profits  of  the 
land,  and  no  person  entitled  under  such  instrument  shall  have  been 
in  such  possession  or  receipt,  then  such  right  shall  be  deemed  to  have 
first  accrued  at  the  time  at  which  the  person  claiming  as  aforesaid, 
or  the  person  through  whom  he  claims,  became  entitled  to  such  pos- 
session or  receipt  by  virtue  of  such  instrument;  and  when  the  estate 
or  interest  claimed  shall  have  been  an  estate  or  interest  in  reversion 
or  remainder,  or  other  future  estate  or  interest,  and  no  person  shall 
have  obtained  the  possession  or  receipt  of  the  profits  of  such  land 
in  respect  of  such  estate  or  interest,  then  such  right  shak  be  deemed 
to  have  first  accrued  at  the  time  at  wbieh  such  estate  or  interest  be- 
came an  estate  or  interest  in  possession;  and  when  the  person  claim- 
ing such  land,  or  the  person  through  whom  he  claims,  shall  have 
become  entitled  by  reason  of  any  forfeiture  or  breach  of  condition, 
then  such  right  shall  be  deemed  to  have  first  accrued  when  such  for- 
feiture was  incurred,  or  such  condition  was  broken.    C.  S.,  c.  84,  s.  4. 

5.  Where  forfeiture  not  taken  advantage  of,  remaind- 
erman to  have  a  new  right  when  estate  comes  into  posses- 
sion.—But  vhen  any  right  to  make  an  entry,  or  to  bring  an  action 
to  recover  any  land,  by  reason  of  any  forfeiture  or  breach  of  condi- 
tion shall  have  first  accrued,  in  respect  of  any  estate  or  interest  in 
reversion  or  remainder,  and  the  lands  shall  not  have  been  recovered 
by  virtue  of  such  right,  the  right  to  make  an  entry  or  bring  an  action 
to  recover  such  land,  shall  be  deemed  to  have  first  accrued  in  respect 
of  such  estate  or  interest  at  the  time  when  the  same  shall  have  be- 
come an  estate  or  interest  in  possession,  as  if  no  such  forfeiture  or 
breach  of  condition  had  happened.    C.  S.,  c.  84,  s.  5. 

6.  When  right  in  respect  of  estate  in  reversion  deemed 
to  have  accrued. —  A  right  to  make  an  entry,  or  to  bring  an  action 
to  recover  any  land,  shall  be  deemed  to  have  first  accrued,  in  respect 
of  an  estate  or  interest  in  reversion,  at  the  time  at  which  the  same 
shall  have  become  an  estate  or  interest  in  possession,  by  the  deter- 
mination of  any  estate  or  estates  in  respect  of  which  such  land  shall 
have  been  held,  or  the  profits  thereof  shall  have  been  received,  not- 
withstanding the  person  claiming  such  land,  or  some  person  through 
whom  he  claims,  shall  at  any  time  previously  to  the  creation  of  the 
estate  or  estates  which  shall  have  determined,  have  been  in  posses- 
sion or  receipt  of  the  profits  of  such  land.    C.  S.,  c.  84,  s.  6. 

7.  Administrator  to  claim  as  if  he  obtained  estate  upon 
deceased's  death.— For  the  purposes  of  this  Chapter,  an  adminis- 
trator claiming  the  estate  or  interest  of  the  deceased  person  of  whose 
chtttels  he  shall  be  appointed  administrator,  shall  be  deemed  to  claim 
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as  if  there  had  been  no  interval  of  time  between  the  death  of  such 
deceased  person  and  the  grant  of  the  letters  of  administration.  C.  S.f 
c.  84.  s.  7. 

8.  The  right  of  tenant  at  will  to  be  deemed  to  have  ac- 
crued at  end  of  one  year.— When  any  person  shall  be  in  posses- 
sion, or  in  receipt  of  the  profits  of  any  land  as  tenant  at  will,  the 
right  of  the  person  entitled  subject  thereto,  or  of  the  person  through 
whom  he  claims,  to  make  an  entry  or  bring  an  action  to  recover  such 
land,  shall  be  deemed  to  have  first  accrued  either  at  the  determina- 
tion of  such  tenancy,  or  at  the  expiration  of  one  year  next  after  the 
commencement  of  such  tenancy,  at  which  time  such  tenancy  shall  be 
deemed  to  have  determined;  but  no  mortgagor  or  cestui  que  trust 
shall  be  deemed  to  be  a  tenant  at  will  within  the  meaning  of  this 
clause,  to  his  mortgagee  or  trustee.  C.  S.,  c.  84,  s.  8. 

9.  When  right  deemed  to  have  accrued  in  tenancy  from 
year  to  year.—  When  any  person  shall  be  in  possession,  or  in  re- 
ceipt of  the  profits  of  any  land  as  tenant  from  year  to  year,  or  other 
period,  without  any  lease  in  writing,  the  right  of  the  person  entitled 
subject  thereto,  or  the  person  through  whom  he  claims,  to  make  an 
entry  or  bring  an  action  to  recover  such  land,  shall  be  deemed  to  have 
first  accrued  at  the  determination  of  the  first  of  such  years,  or  other 
periods,  or  at  the  last  time  when  any  rent  payable  in  respect  of  any 
such  tenancy  shall  have  b-een  received  (which  shall  last  happen).  C. 
s.,  c.  84,  s.  9. 

10.  "Where  rent  reserved  in  lease  in  writing  wrongfully 
received,  when  right  to  accrue.— When  any  person  shall  be  in 
possession,  or  in  receipt  of  the  profits  of  any  land,  by  virtue  of  a 
lease  in  writing,  by  which  a  rent  amounting  to  the  yearly  sum  of 
four  dollars  or  upwards  shall  be  reserved,  and  the  rent  reserved  by 
such  lease  shall  have  been  received  by  some  person  wrongfully  claim- 
ing to  be  entitled  to  such  land  in  reversion  immediately  expectant 
on  the  determination  of  such  lease,  and  no  payment  in  respect  of  the 
rent  reserved  by  such  lease  shall  afterwards  have  been  made  to  the 
person  rightfully  entitled  thereto,  the  right  of  the  person  entitled  to 
such  land,  subject  to  such  lease,  or  of  the  person  through  whom  he 
claims,  to  make  an  entry  or  to  bring  an  action  after  the  determina- 
tion of  such  lease,  shall  be  deemed  to  have  first  accrued  at  the  time 
at  which  the  rent  reserved  by  such  lease  was  first  so  received  by  the 
person  wrongfully  claiming  as  aforesaid;  and  no  such  right  shall  be 
deemed  to  have  first  accrued  upon  the  determination  of  such  lease 
to  the  person  rightfully  entitled.    C.  S.,  c.  64,  s.  10. 

11.  Entry  not  to  he  deemed  possession.— No  person  shall 
be  deemed  to  have  been  in  possession  of  any  land  within  the  mean- 
ing of  this  Chapter,  merely  by  reason  of  having  made  an  entry  there- 
on.    C.  S.,  c.  84,  s.  11. 

12.  Right  not  preserved  by  continual  claim. —  No  continual 
or  other  claim  upon  or  near  any  land  shall  preserve  any  right  of 
making  an  entry,  or  of  bringing  an  action.    G.  S.,  c.  84,  s.  12. 

13.  Possession  of  one  co-parcener,  etc.,  not  to  be  the  pos- 
session of  the  others. —  When  any  one  or  more  of  several  persons 
entitled  to  any  land  as  co-parceners,  joint  tenants,  or  tenants  in  com- 
mon, shall  have  been  in  possession  or  receipt  of  the  entirety,  or  more 
than  ihis  or  their  undivided  share  or  shares  of  such  land  or  of  the 
profits  thereof,  for  his  or  their  own  ''benefit,  or  for  the  benefit  of  any 
person  or  persons  other  than  the  person  or  persons  entitled  to  the 
other  share  or  shares  of  the  same  land,  such  possession  or  receipt 
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shall  not  be  deemed  to  have  been  the  possession  or  receipt  of  or  by- 
such  last  mentioned  person  or  persons,  or  any  of  them.  C.  S.,  c.  84, 
s.  13. 

14.  Acknowledgment  in  -writing  to  person  entitled,  or 
agent,  equivalent  ito  possession  or  receipt  of  profits. — When 
any  acknowledgment  of  the  title  of  the  person  entitled  to  any  land 
shall  have  been  given  to  him  or  his  agent,  in  writing,  signed  by  the 
person  in  possession,  or  in  receipt  of  the  profits  of  such  land,  then 
such  possession  or  receipt  of  or  by  the  person  by  whom  such  acknow- 
ledgment snail  have  been  given,  shall  be  deemed,  according  to  the 
meaning  of  this  Chapter,  to  have  been  the  possession  or  receipt  of  or 
by  the  person  to  whom  or  to  whose  agent  suoh  acknowledgement 
shall  have  'been  given,  at  the  time  of  giving  the  same,  and  the  right 
of  such  last  mentioned  person,  or  any  person  claiming  through  him, 
to  make  an  entry,  or  to  bring  an  action  to  recover  such  land,  shall 
be  deemed  to  have  first  accrued  at  and  not  before  the  time  at  which 
such  acknowledgment,  or  the  last  of  such  acknowledgments,  if  more 
than  one  was  given.    C.  S.,  c.  84,  s.  14. 

15.  Five  years  allowed  front  passing  of  Chapter  to  bring 
action  where  possession  not  adverse. —  When  no  such  acknow- 
ledgment shall  have  been  given  before  the  time  appointed  for  this 
Chapter  to  take  effect,  and  the  possession  or  recipt  of  the  profits  of 
the  land  shall  not,  at  such  time,  have  been  adverse  to  the  right  or 
title  of  the  person  claiming  to  be  entitled  thereto,  then  such  person, 
or  the  person  claiming  through  him,  may,  notwithstanding  the  period 
of  twenty  years  hereinbefore  limited  shall  have  expired,  make  an 
entry  or  bring  an  action  to  recover  such  land  at  any  time  within 
five  years  next  after  the  time  first  aforesaid.    C.  S.,  c.  84,  s.  15. 

16.  Where  disability  at  the  time  right  of  action  accrues, 
10  years  to  be  allowed  from  termination  of  disability,  or 
death.— If  at  the  time  at  which  the  right  of  any  person  to  make  an 
entry,  or  bring  an  action  to  recover  any  land,  shall  have  first  accrued 
as  aforesaid,  such  person  shall  have  been  under  any  of  the  disabilities 
hereinafter  mentioned,  that  is  to  say,  infancy,  coverture,  idiocy, 
lunacy,  unsoundness  of  mind  or  absence  beyond  seas,  then  such 
person,  or  the  person  claiming  through  him,  may,  notwithstanding 
the  period  of  twenty  years  hereinbefore  limited  sihall  have  expired, 
make  an  entry  or  bring  an  action  to  recover  such  land  at  any  time 
within  ten  years  next  after  .the  time  at  which  the  person  to  whom 
such  right  shall  first  have  accrued  as  aforesaid  shall  have  ceased  to 
be  under  any  suoh  disabilities,  or  shall  have  -died  (which  shall  have 
first  happened).  C.  S.,  c.  84,  s.  16. 

17.  Forty  years  utmost  allowance  for  disabilities.— 
No  entry  or  action  shall  be  made  or  brought  by  any  person  who,  at 
the  time  at  which  his  right  to  make  an  entry  or  bring  an  action  to 
recover  any  land  shall  have  first  accrued,  shall  be  under  any  of  the 
•disabilities  hereinbefore  mentioned,  or  by  any  person  claiming 
through  him,  but  within  forty  years  next  after  the  time  at  which  such 
right  shall  have  first  accrue-d,  although  the  person  under  disability 
at  suoh  time  may  have  remained  under  one  or  more  of  such  disabil- 
ities during  the  whole  of  such  forty  years,  or  although  the  term  of 
ten  years  from  the  date  at  which  he  shall  nave  ceased  to  be  under 
any  such  disability,  or  have  died,  shall  not  have  expired.  C.  S.,  c.  84, 
s.  17. 

18.  Further  time  not  to  be  allowed  for  a  succession  of 
disabilities. —  When  any  person  shall  ibe  under  any  of  the  disabilities 
hereinbefore  mentioned  at  the  time  at  which  his  right  to  make  an 
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entry,  or  bring  an  action  to  recover  any  land,  shall  have  first  accrued, 
and  shall  die  without  having  ceased  to  be  under  any  such  disability, 
no  time  to  make  an  entry  or  to  bring  an  action  to  recover  such  land 
beyond  the  said  period  of  twenty  years  next  after  the  right  of  such 
person  to  make  such  entry,  or  to  bring  such  action,  shall  have  first 
accrued,  or  the  said  period  of  ten  years  next  after  the  time  at  which 
such  person  shall  have  died,  shall  be  allowed  by  reason  of  any  dis- 
ability of  any  other  person.    C.  S.,  c.  84,  s.  18. 

19.  Certain  places  not  to  be  deemed  beyond  seas.— 
No  part  of  the  Dominion  of  Canada,  or  of  the  British  North  American 
Provinces,  or  of  the  United  States  of  America,  shall  be  deemed  to 
be  beyond  seas  within  the  meaning  of  this  Chapter.    C.  S.,  c.  84,  s.  19. 

20.  When  right  to  an  estate  in  possession  barred,  right 
of  same  person  to  fntnre  estate  also  barred. —  When  the  (right 
of  any  person  to  make  an  entry,  or  bring  an  action  to  recover  any 
land  to  which  he  may  have  been  entitled,  for  an  estate  or  interest  in 
possession,  shall  have  been  barred  by  the  determination  of  the  per- 
iod hereinbefore  limited,  which  shall  be  applicable  in  such  case,  and 
such  person  shall  at  any  time  during  the  same  period  have  been  en- 
titled to  any  other  estate,  interest,  right  or  possibility  in  reversion, 
remainder,  or  otherwise,  in  or  to  the  same  land,  no  entry  or  action 
shall  be  made  or  brought  by  such  person,  or  any  claimant  through 
him,  to  recover  such  land  in  respect  of  such  other  estate,  interest, 
right  or  possibility,  unless  in  the  meantime  such  land  shall  have  been 
recovered  by  some  person  entitled  to  an  estate,  interest  or  right, 
which  shall  have  been  limited  or  taken  effect  after  O'r  in  defeasance 
of  such  estate  or  interest  in  possession.    C.  S.,  c.  84,  s.  20. 

21.  Suit  in  equity  not  to  be  brought  where  action  would 
be  barred  at  law.— No  person  claiming  any  land  in  equity  shall 
bring  any  suit  to  recover  the  same,  but  within  the  period  during 
which  by  virtue  of  the  provisions  ■hereinbefore  contained,  he  might 
have  made  an  entry,  or  brought  an  action  to  recover  the  same  re- 
spectively, if  he  had  been  entitled  at  law  to  such  estates,  interest,  or 
right,  in  or  to  the  same  as  he  shall  claim  therein  in  equity.  C.  S., 
c.  84,  s.  21. 

22.  In  express  trust,  right  not  to  be  deemed  to  have  ac- 
crued until  conveyance  to  purchaser. —  When  any  land  shall  be 
vested  in  a  trustee  upon  any  express1  trust,  the  right  of  the  cestui  que 
trust,  or  any  person  claiming  through  him,  to  bring  a  suit  against  the 
trustee,  or  any  person  claiming  through  him,  to  recover  such  land, 
shall  be  deemed  to  have  first  accrued  according  to  the  meaning  of 
this  Chapter,  at  and  not  before  the  time  at  which  such  land  shall  have* 
been  conveyed  to  a  purchaser  for  a  valuable  consideration,  and  shall 
then  be  deemed  to  have  accrued  only  as  against  such  purchaser,  and 
any  person  claiming  through  him.    C.  S.,  c.  84,  s.  22. 

23.  Where  concealed  fraud,  time  not  to  run  while  fraud 
concealed.—  In  every  case  of  a  concealed  fraud,  the  right  of  any  per- 
son to  bring  a  suit  in  equity  for  the  recovery  of  any  land  of  which  he, 
or  any  person  through  whom  he  claims,  may  have  been  deprived  by 
such  fraud,  shall  he  deemed  to  have  first  accrued  at  and  not  before 
the  time  at  which  such  fraud  shall,  or  w;th  reasonable  diligence 
might  have  been  first  known  or  discovered;  but  nothing  in  this  sec- 
tion shall  enable„any  owner  of  lands  to  have  a  suit  in  equity  for  the 
recovery  thereof,  or  setting  aside  any  conveyance  of  such  lands,  on 
account  of  fraud  against  any  bona  fide  purchaser  for  valuable  consi- 
deration, who  has  not  assisted  in  the  commission  of  such  fraud,  and 
who  at  the  time  that  he  made  the  purchase  did  not  know,  and  had 
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no  reason  to  believe,  that  any  such  fraud  had  tbeen  committed.   C.  S., 
c.  84,  s.  23. 

24.  Saving  of  equity  jurisdiction  where  acquiescence, 
etc.—  Nothing  in  this  Chapter  shall  be  'deemed  to  interfere  with  any 
rule  or  jurisdiction  of  a  Court  of  Equity  is  refusing  relief  on  the 
ground  of  acquiescence,  or  otherwise,  to  any  person  whose  right  to 
bring  a  suit  many  not  be  barred  by  virtue  of  this  Chapter.  C.  S.,  c. 
84,  s.  24. 

25.  Mortgagor's  rights  extinguished  at  end  of  20  years 
from  time  mortgagee  took  possession,  or  from  last  written 
acknowledgment.—  When  a  mortgagee  shall  have  obtained  the  pos- 
session or  receipt  of  the  profits  of  any  land  comprised  in  his  mort- 
gaga,  the  mortgagor,  or  any  person  claiming  through  him,  shall  not 
bring  a  suit  to  redeem  the  mortgage  hut  within  twenty  years  next 
after  the  time  at  which  the  mortgagee  obtained  such  possession  or 
receipt,  unless  in  the  meantime  an  acknowledgment  in  writing,  signed 
by  the  mortgagee,  or  the  person  claiming  through  him,  of  the  title 
of  the  mortgagor,  or  of  'his  right  of  redemption,  shall  have  been 
given  to  him,  his  agent,  or  some  person  claiming  his  estate,  and  in 
such  case  no  sir't  shall  be  brought  but  within  twenty  years  next  after 
the  time  at  which  such  acknowledgment,  or  the  last  of  such  acknow- 
ledgments, if  more  than  one  was  given;  and  when  there  shall  be 
more  than  one  mortgagor  or  more  than  one  person  claiming 
through  the  mortgagor  or  mortgagors,  such  acknowledgment,  if 
given  to  any  of  such  mortgagors  or  persons,  or  his  or  their  agent, 
shall  be  as  effectual  as  if  the  same  had  been  given  to  all  such  mort- 
gagors or  persons;  but  where  there  shall  be  more  than  one  mort- 
gagee, or  more  than  one  person  claiming  the  estate  or  interest  of  the 
mortgagee  or  mortgagees,  such  acknowledgment,  signed  by  one  or 
more  of  such  mortgagees  or  persons,  shall  be  effectual  only  as  against 
the  party  or  parties  signing  as  aforesaid,  and  the  person  or  persons 
claiming  any  part  of  the  mortgage  money  or  land  by,  from,  or  under 
him  or  them,  and  any  person  or  persons  entitled  to  any  estate  or 
interest,  to  take  effect  after  or  in  defeasance  of  his  or  their  estate 
or  interest,  and  shall  not  operate  to  give  to  the  mortgagor  or  mort- 
gagors a  right  to  redeem  the  mortgage  as  against  the  person  entitled 
to  any  other  undivided  or  divided  part  of  the  money  ot  land;  and 
Where  such  of  the  mortgagees  or  persons  aforesaid  as  shall  have 
given  such  acknowledgment,  shall  he  entitled  to  a  divided  part  of 
the  land  comprised  in  the  mortgage,  or  some  estate  or  interest 
therein,  and  not  to  any  ascertained  part  of  the  mortgage  money,  the 
mortgagor  or  mortgagors  shall  be  entitled  to  redeem  the  same  divid- 
ed part  of  the  land  on  payment,  with  interest,  if  the  part  of  the  mort- 
gage money  which  shall  hear  the  same  proportion  to  the  whole  of  the 
mortgage  money  as  the  value  of  such  divided  part  of  the  land  shall 
bear  to  the  value  of  the  whole  land  comprised  in  the  mortgage.  C. 
S.,  c.  84,  s.  25. 

26.  Right  extinguished  at  end  of  period  of  limitation.— 
At  the  determination  of  the  period  limited  by  this  Chapter  to  any 
person  for  making  an  entry  or  bringing  an  action  or  suit,  the  right 
and  title  of  such  person  to  the  land  for  the  recovery  whereof  such 
entry,  action  or  suit  respectively  might  have  been  made  or  brought 
within  such  period,  shall  be  extinguished.    C.  S.,  c.  84,  s.  26. 

27.  Receipt  of  rent  to  be  deemed  receipt  of  profits.— 
The  receipt  of  the  rent  payable  hy  any  tenant  from  year  to  year,  or 
other  lessee,  shall,  as  against  such  lessee,  or  any  person  claiming 
under  him  (but  subject  to  the  lease),  he  deemed  to  be  the  receipt  of 
the  profits  of  the  land  for  the  purposes  of  this  Chapter.  C.  S.,  c.  84, 
s.  27. 
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28.  Certain  forms  of  actions  abolished.— No  writ  of  right, 
or  writ  in  nature  of  a  writ  of  right,  and  no  other  action,  real  or 
mixed,  except  a  writ  of  right  of  dower,  or  writ  of  dower  unde  nihil 
habvt,  or  an  ejectment,  shall  ibe  hereafter  brought.   C.  S.,  c.  84,  s.  28. 

29.  Money  charged  upon  land,  and  legacies,  to  he  deemed 
satisfied  at  end  of  20  years,  if  in  meantime  no  interest  paid 
or  acknowledgment  given. —  No  action,  or  suit,  or  other  proceed- 
ings, shall  be  brought  to  recover  any  sum  of  money  secured  by  any 
mortgage,  judgment,  or  lien,  or  otherwise  charged  upon  or  payable 
out  of  any  land,  at  daw  or  in  equity,  or  any  legacy,  but  within  twenty 
years  next  after  a  present  right  to  receive  the  same  shall  have  ac- 
crued to  some  person  capable  of  giving  a  discharge  for  or  release  of 
the  same,  unless  in  the  meantime  -some  part  of  the  principal  money, 
or  some  interest  thereon,  shall  have  been  paid,  or  some  acknowledg- 
ment of  the  right  thereto  shall  have  been  given  in  writing,  signed 
by  the  person  by  whom  the  same  sihall  be  payable,  or  his  agent,  to 
the  person  entitled  thereto,  or  his  agent;  and  in  such  case  no  such 
action,  or  suit,  or  proceeding,  shall  be  brought  but  within  twenty 
years  after  such  payment  or  acknowledgment,  or  the  last  of  such 
payments  or  acknowledgments,  if  more  than  one  were  given.  C.  S., 
c.  84,  s.  29. 

30.  Rights  of  mortgagee  not  extinguished  for  20  years 
after  last  payment  of  principal  or  interest. —  It  sihall  and  may 
be  lawful  for  any  person  entitled  to  or  claiming  under  any  mortgage 
of  land,  to  make  an  entry  or  bring  an  action  at  law,  or  suit  in  equity, 
to  recover  such  land  at  any  time  within  twenty  years  next  after  the 
last  payment  of  any  part  of  the  principal  money  or  interest  secured 
by  such  mortgage,  such  payment  being  made  within  twenty  years 
after  the  right  of  entry  first  accrued,  although  more  than  twenty 
years  may  have  elapsed  since  the  time  at  which  the  right  to  make 
such  entry  or  bring  such  action  or  suit  in  equity  shall  have  first  ac- 
crued, anything  in  this  Chapter  to  the  contrary  notwithstanding.  C. 
S.,  c.  84,  s.  30. 

31.  No  arrears  of  dower  to  he  recovered  for  more  than 
6  years. — No  arrears  of  dower,  nor  any  damages  on  account  of  such 
arrears,  shall  be  recovered  or  obtained  by  any  action  or  suit  for  a 
longer  period  than  six  years  next  before  the  commencement  of  such 
action  or  suit.    C.  S.,  c.  84.  s.  31. 


NOVA  SCOTIA, 

R.  S.  N.  S..  1900.  CHAP.  167. 

OF  THE  LIMITATION  OP  ACTIONS. 

SHORT  TITLE. 

1.  Short  title.— This  Chapter  may  be  cited  as  "The  Statute  of 
Limitations." 

LIMITATION  OF  CERTAIN  ACTIONS. 

2.  Time  within  which  actions  shall  he  hronght.—  (1)     The 

actions  in  this  section  mentioned  shall  be  commenced  within  and 
not  after  the  times  respectively  in  such  section  mentioned,  that  is 
to  say:  — 

(a)  Assault,  slander,  &c,  one  year— Actions  for  assault, 
menace,  battery,  wounding,  Imprisonment,  or  slander,  within  one 
year  after  one  cause  of  any  such  action  arose; 
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(b)  Penalties,  Sec,  two  years — Actions  for  penalties,  dam- 
ages, or  sums  of  money  given  to  the  parties  aggrieved  by  any  statute, 
within  two  years  after  the  cause  of  any  such  action  arose; 

(c)  Lease,  bond,  specialty,  judgment,  or  recognizance, 
twenty  years.—  Actions  for  rent  upon  an  indenture  of  demise,  ac- 
tions upon  a  bond  or  other  speciality,  actions  upon  any  judgment  or 
recognizance,  within  twenty  years  after  the  cause  of  any  such 
action  arose,  or  the  recovery  of  such  judgment; 

(d)  Contract  or  award  not  by  specialty,  money  levied, 
trespass,  conversion,  libel,  malicions  prosecution,  seduction, 
crim.  con.,  trespass  on  tbe  case,  six  years. — All  actions  ground- 
ed upon  any  lending  or  contract,  expressed  or  implied,  without 
specialty,  or  upon  any  award  where  the  submission  is  not  by  spe- 
ciality, or  for  money  levied  by  execution;  ail  actions  for  direct  in- 
juries to  real  or  personal  property;  actions  for  the  taking  away  or 
conversion  of  property,  goods,  and  chattels;  actions  for  libel,  ma- 
licious prosecution  and  arrest,  seduction,  criminal  conversation; 
and  actions  for  all  other  causes  which  would  formerly  have  been 
brought  in  the  form  of  action  called  trespass  on  the  case,  except 
as  here?in  excepted,  within  six  years  after  the  cause  of  any  such 
action  arose. 

(2)  Action  of  accounts,  Sec,  six  years,  only  items  of  ac- 
counts which  have  arisen  within  six  years  recoverable.— 
All  actions  of  account,  or  for  not  accounting,  or  for  such  accounts 
as  concern  the  trade  of  merchandise  'between  merchant  and  mer- 
chant, their  factors  o*r  servants,  shall  be  commenced  within  six 
years  after  the  cause  of  any  such  action  arose;  and  no  claim  in  re- 
spect to  a  matter  which  arose  more  than  six  years  before  the  com- 
mencement of  any  such  action,  shall  be  enforceable  by  action  by 
reason  only  of  some  other  matter  of  claim  comprised  in  the  same 
account  having  arisen  within  six  years  next  before  the  commence- 
ment of  such  action. 

(3)  Not  to  alter  limitation  under  any  special  statute.— 
Nothing  dn  this  section  contained  shall  extend  to  any  action  given 
by  any  statute  when  the  time  for  bringing  such  action  is  by  any 
statute  specially  limited.    R.  S.,  c.  112,  ss.  1,  6,  7,  24. 

DISABILITIES  AND  EXCEPTIONS. 

3.  Statute  runs  against  plaintiff  under  disability  or  ab- 
sent  from    province   only   from   time    of   removal   or   return.— 

If  any  person  who  is  entitled  to  any  action  in  the  next  preceding 
section  mentioned  is,  at  the  time  any  such  cause  of  action  accrues, 
within  the  age  of  twenty-one  years,  a  married  woman,  a  person  of 
/unsound  mind,  or  out  of  the  province,  then  such  person  shall  be  at 
lilberty  to  bring  the  same  action,  so  as  such  person  commences  the 
same  within  such  time  after  his  or  her  coming  to  or  being  of  full 
age,  discovert,  of  sound  mind,  or  returned  to  the  province,  as  other 
persons  having  no  such  impediment  should,  according  to  the  pro- 
visions of  .this  Chapter,  have  done.     R.  S.,  c.   112,  s.  25  (part). 

4.  Statute  only  runs  against  plaintiffs  wbere  defendants 
are  under  disability  or  absent,  from  time  of  removal  or  re- 
turn.—(1)  If  any  person  against  whom  there  is  any  such  cause  of 
action  is,  at  the  time  such  cause  of  action  accrues,  within  the  age 
of  twenty-one  years,  a  married  woman,  a  person  of  unsound  mind, 
or  out  of  the  province,  then  'the  person  entitled  to  any  such  cause 
of  action  shall  be  at  liberty  to  bring  the  same  against  such  person 
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within  such  times,  after  his  or  her  coming  to  or  being  of  full  age, 
discovert,  of  sound  mind,  or  returned  to  the  'province,  as  are  before 
limited. 

(2)  Where   joint   debtors,   statute   runs   against   any  under 

disability  or  absent. —  Provided  that  where  the  cause  of  action 
lies  against  two  or  more  joint  -debtors,  the  person  who  is  entitled  to 
the  -same  shall  not  be  entitled  to  any  time  within  which  to  com- 
mence such  action  against  any  one  of  the  joint  debtors  who  was 
within  the  province  at  the  time  such  cause  of  action  accrued,  by 
reason  only  that  some  other  of  the  joint  debtors  was,  at  the  time 
such  cause  of  action  accrued,  out  of  the  province. 

(3)  Action  may  be  commenced  after  removal  or  return, 
notwithstanding  judgment  has  been  entered  against  joint 
debtor.— The  person  so  entitled,  as  aforesaid,  shall  not  be  barred 
from  commencing  an  action  against  the  joint  debtor  who  was  out  of 
the  province  at  the  time  the  cause  of  action  accrued,  after  his  return 
to  the  province,  by  reason  only  that  judgment  has  been  already  re- 
covered against  the  joint  debtor  who  was  within  the  province  at  the 
time  aforesaid.     R.  S.,  c.  112,  ss.  8,  9,  25  (part.) 

WRITTEN  PROMISES  AND  ACKNOWLEDGMENTS. 

5.  A  promise,  to  take  a  case  out  of  the  statute,  must  be 
in  writing.  Actions  on  simple  contract. —  (1)  In  any  action 
grounded  upon  simple  contract,  no  acknowledgment  or  promise  toy 
words  only  shall  be  deemed  sufficient  evidence  of  a  new  or  continu- 
ing contract,  whereby  to  take  any  case  out  of  the  operation  of  the 
preceding  section  of  this  Chapter,  or  to  deprive  any  person  of  the 
benefit  thereof,  unless  such  acknowledgment  or  promise  is  made  or 
'Contained  by  or  in  some  writing  signed  by  the  party  chargeable 
thereby,  or  his  agent  duly  authorized  to  make  such  acknowledgment 
or  promise. 

(2)  Case  of  joint  contractors  or  executors,  one  not  to  lose 
benefit  of  statute  in  consequence  of  written  promise  or  pay- 
ment by  another. —  Where  there  are  two  or  more  joint  contract- 
ors, or  executors,  or  administrators  of  any  such  contractor,  no  such 
joint  contractor,  executor,  or  administrator  shall  lose  the  benefit  of 
the  preceding  sections  of  this  Chapter  by  reason  only  of  any  written 
acknowledgment  or  promise  made  and  signed  by  any  other  of  them, 
or  by  the  agent  of  any  other  of  them,  or  by  reason  only  of  any  pay- 
ment of  any  principal  or  interest  'made  by  any  other  of  them. 

(3)  But  recovery  may  be  had  against  one  making  pro- 
mise, &c. —  In  any  action  against  two  of  more  joint  contractors,  or 
executors,  or  administrators,  if  it  appears  at  the  trial  or  otherwise 
that  the  plaintiff,  though  barred  by  such  sections  as  to  one  or  more 
of  such  joint  contractors,  or  executors,  or  administrators,  is  never- 
theless entitled  to  recover  against  any  other  defendant,  by  virtue  of 
a  new  acknowledgment  or  promise,  or  otherwise,  judgment  may  be 
given  and  costs  allowed  for  the  plaintiff,  as  to  such  defendant 
against  whom  he  recovers,  and  for  the  other  defendant  against  the 
plaintiff. 

(4)  Nothing  in  section  to  lessen  the  effect  of  payment  of 
principal  or  interest.— Except  as  aforesaid,  nothing  In  this  sec- 
tion contained  shall  alter  or  take  away,  or  lessen  the  effect  of,  any 
payment  of  any  principal  or  interest  made  by  any  person  whomso- 
ever.    R.  S.,  c.  112,  s.  2. 
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6.  Defendant  cannot  set  np  non-joinder  of  another  de- 
fendant, if  remedy  against  latter  is  barred  by  this  Chapter.— 
If  any  defendant  in  an  action  on  a  simple  contract,  pleads  any  mat- 
ter to  .the  effect  that  any  other  person  ought  to  be  jointly  sued,  or 
makes  any  application  grounded  upon  such  contention,  and  it  ap- 
pears that  the  action  could  not,  by  reason  of  this  Chapter,  be  main- 
tained against  such  person,  such  pleading  or  application)  shall  be 
dismissed.     R.  S.,  c.  112^  s.  3. 

7.  Effect  of  written  acknowledgment  or  payment  in  ac- 
tions npon  indenture,  specialty,  or  recognizance,  may  be  set 
np  in  reply. —  If  any  acknowledgment  'has  been  made,  either  by 
writing  signed  by  the  party  liable  by  virtue  of  an  indenture,  or  by 
virtue  of  any  specialty  or  recognizance,  or  his  agent,  or  by  part  pay- 
ment, or  part  satisfaction  on  account  of  any  principal  or  interest 
being  then  due  thereon,  the  person  entitled  may  bring  an  action  for 
the  money  remaining  unpaid,  and  so  acknowledged  to  be  due,  within 
twenty  years  after  such  acknowledgment  by  writing,  or  part  pay- 
ment, or  part  satisfaction,  as  aforesaid;  or  in  case  the  person  en- 
titled to  such  action  is,  at  the  time  of  tthe  acknowledgment,  under 
disability,  as  aforesaid,  or  the  party  making  the  acknowledgment  is, 
at  the  time  of  making  the  same,  out  of  the  province,  then  within 
twenty  years  after  isuch  disability  has  ceased,  as  aforesaid,  or  the 
party  has  relturned  to  the  province,  as  the  case  may  be;  and  the 
plaintiff  in  any  such  action  on  any  indenture,  specialty  or  recog- 
nizance may,  by  way  of  reply,  state  such  acknowledgment,  and  that 
such  action  was  brought  within  the  time  aforesaid  to  answer  to  a 
pleading  setting  up  this  Chapter.    R.  S.,  c.  112,  s.  26. 

8.  Indorsement  by  payee  not  evidence.—  No  indorsement 
or  memorandum  of  any  payment,  written  or  made  upon  any  promis- 
sory 'note,  bill  of  exchange,  or  other  writing,  by  or  on  behalf  of  the 
party  to  whom  such  payment  was  made,  shall  be  deemed  sufficient 
proof  of  such  payment,  so  as  to  take  the  case  out  of  the  operation 
of  this  Chapter.    R.  S.,  c.  112,  s.  4. 

LAND  AND  RENT. 

9.  No  land  or  rent  to  be  recovered,  but  -within  twenty 
years  after  the  right  of  action  accrued. —  No  person  shall  make 
an  entry  or  distress,  or  bring  an  action  to  recover  any  land  or  rent, 
but  within  twenty  years  next  after  the  time  at  which  the  right  to 

'  make  such  entry  or  distress  or  to  bring  such  action  first  accrued  to 
some  person  through  whom  he  claims,  or  if  such  right  did  not 
accrue  to  any  person  through  whom  he  claims,  then  within  twenty 
years  next  after  the  time  at  which  the  right  to  make  such  entry  or 
distress,  or  to  bring  such  action  first  accrued  to  the  person  making 
or  bringing  the  same.    R.  S.,  c.  112,  s.  11. 

10.  "When  the  right  shall  be  deemed  to  have  first  ac- 
crued.—In  the  construction  of  this  Chapter  the  right  to  make  an 
entry  or  distress,  or  bring  an  action  to  recover  any  land  or  rent, 
shall  be  deemed  to  have  first  accrued  at  such  time  as  hereinafter  is 
mentioned,  that  is  to  say:  — 

(a)  On  dispossession.— Where  the  person  claiming  such  land 
or  rent;  or  some  person  through  whom  he  Claims,  has,  in  respect  to 
the  estate  or  interest  claimed,  been  in  possession  or  in  receipt  of  the 
profits  of  such  land,  or  in  receipt  of  such  rent,  and  has,  while  enti- 
tled thereto,  been  dispossessed,  or  has  discontinued  such  possession 
or  receipt,  then  such  right  shall  be  deemed  to  have  first  accrued  at 
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the  time  of  such  -dispossession  or  discontinuance  of  (possession,  or  at 
the  last  time  at  which  any  such  profits  or  rent  were  or  was  so  re- 
ceived; 

Ob)  On  death.— Where  the  person  claiming  such  land  or  rent 
claims  the  estate  or  interest  of  some  deceased  person  who  continued 
in  siuich  possession  or  receipt  in  respect  to  the  same  estate  or  in- 
terest until  the  time  of  his  death,  and  was  the  last  person  entitled 
to  such  estate  or  interest  who  was  in  such  possession  or  receipt, 
then  such  right  shall  be  deemed  to  have  first  accrued  at  the  time 
of  such  -death. 

(c)  On  alienation. —  Where  the  person  claiming  such  land  or 
rent  claims  in  respect  to  an  estate  or  interest  in  possession  granted, 
appointed,  or  otherwise  assured  toy  any  instrument  (other  than  a 
will)  to  him,  or  some  person  through  whom  he  claims,  by  a  person 
being  in  respect  to  the  same  estate,  or  interest,  in  the  possession  or 
receipt  of  the  profits  of  the  land,  or  in  receipt  of  the  rent,  and  no 
person  entitled  under  such  instrument  has  been  lin  such  possession 
or  receipt,  then  such  right  shall  be  deemed  to  have  first  accrued  at 
the  time  at  which  the  person  claiming  as  aforesaid,  or  the  person 
through  whom  he  claims,  became  entitled  to  such  possession  or  re- 
ceipt by  virtue  of  such  instrument; 

(d)  In  case  of  reversion  or  future  estates.— Where  the  es- 
tate or  interest  claimed  is  an  estate  or  interest  in  reversion  or  re- 
mainder, or  other  future  estate  or  interest,  and  no  person  has  ob- 
tained the  possession  or  receipt  of  the  profits  of  such  land,  or  the 
receipt  of  such  rent  in  respect  to  such  estate  or  interest,  then  such 
r'ight  shall  be  deemed  to  have  first  accrued  at  the  time  at  which 
such  estate  or  interest  became  an  estate  or  interest  in  possession; 

(e)  In  case  of  forfeiture  or  breach  of  condition.-  Where 
the  person  claiming  such  land  or  rent,  of  the  person  through  whom 
he  claims,  has  become  entitled  by  reason  of  any  forfeiture  or  breach 
of  condition  then  such  right  shall  be  deemed  to  have  first  accrued 
when  such  forfeiture  was  incurred,  or  such  condition  was  broken. 

(f)  In  the  case  of  tenant  at  will  the  right  shall  be  deem- 
ed to  have  accrued  at  termination  of  tenancy,  or  one  year 
from  commencement  of  tenancy. — Where  any  person  is  in  pos- 
session or  in  receipt  of  the  profits  of  any  land,  or  in  receipt  of  any 
rent  as  tenant  at  will,  (the  right  of  the  person  entitled  subject  there- 
to, or  the  person  through  whom  he  claims,  to  make  an  entry,  or  dis>- 
tress,  or  bring  an  action  to  recover  such  land  or  rent,  shall  be 
deemed  to  have  first  accrued  either  at  the  determination  of  such 
tenancy,  or  at  the  expiration  of  one  year  next  after  the  commence- 
ment of  such  tenancy,  at  which  time  such  tenancy  shall  be  deemed 
to  have  determined.  Provided  always  that  no  mortgagor  or  cestui 
que  trust  shall  be  deemed  to  be  a  tenant  at  will,  within  the  mean- 
ing of  this  paragraph,  to  his  mortgagee  or  trustee; 

(g)  After  a  tenancy  from  year  to  year  right  deemed  to 
have  accrued  at  the  end  of  first  year  or  last  payment  of  rent.— 
Where  any  person  is  in  possession  or  receipt  of  the  profits  of  any 
land  or  in  receipt  of  any  rent,  as  tenant  from  year  to  year,  or  other 
period,  without  any  lease  in  writing,  the  right  of  the  person  en- 
titled subject  thereto,  or  of  the  .person  through  whom  he  claims,  to 
make  an  entry,  or  distress,  or  to  bring  an  action  to  recover  such 
Land  or  rent,  shall  toe  deemed  to  have  first  accrued  at  the  determina- 
tion of  the  first  of  such  years,  or  other  periods,  or  at  tlhe  last  time 
when  any  rent  payable  in  respect  to  such  tenancy  was  received, 
whichever  last  happened.    R.  S.,  c.  112,  ss.  12,  13,  14. 
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11.  Administrator  claims  as  if  he  obtained  estate  with- 
out interval  after  death  of  deceased. —  For  the  purposes  of  this 
Chapter,  an  administrator,  claiming  the  estate  or  interest  of  the  de- 
ceased person,  shall  be  deemed  to  claim  as  if  there  had  been  no  in- 
terval of  time  between*  the  -death  of  such  deceased  person  and  the 
grant  of  the  -letters  of  administration. 

12.  A  mere  entry  not  deemed  possession.— No  person  shall 
be  -deemed  to  have  toeen  in  possession  of  any  land,  within  the  mean- 
ing of  this  Chapter,  merely  toy  reason  of  having  made  an  entry 
thereon.     R.  S.,  c.  112,  s.  16. 

13.  Continual  or  other  claim  not  to  preserve  right  of 
entry.— No  continual  or  other  claim,  upon  or  near  any  land,  shall 
preserve  any  right  of  making  an  entry  or  distress,  or  of  bringing  an 
action.    R.  S.,  c.  112,  s.  16. 

14.  Possession  of  one  co-parcener,  &c,  not  to  be  the  pos- 
session of  the  others. —  Where  any  one  or  more  of  several  per- 
sons entitled  to  any  land  or  rent  as  co-parceners,  joint  tenants,  or 
tenants  in  common,  have  been  in  possession  or  receipt  of  the  entire- 
ty, or  more  than  his  or  their  undivided  share  or  shares  of  such  land, 
or  of  tthe  profits  thereof,  or  of  such  rent  for  his  or  their  own  benefit, 
or  (for  the  benefit  of  any  person  or  persons  other  than  the  person  or 
persons  entitled  to  the  other  share  or  shares  of  the  same  land  or 
rent,  such  possession  or  receipt  shall  not  be  deemed  to  have  been 
the  possession  or  receipt  of  or  by  such  last-mentioned  person  or  per- 
sons, or  any  of  them.    R.  S.,  c.  112,  s.  15. 

15.  Possession  of  the  relatives  not  to  be  possession  of 
the  heirs.— Wheire  a  relation  of  the  persons  entitled  as  heirs  to  the 
possession  or  receipt  of  tihe  profits  of  any  land,  or  to  the  receipt  of 
any  rent,  enters  into  the  possession  or  receipt  thereof,  such  posses- 
sion or  receipt  shall  not  be  deemed  to  be  the  possession  or  receipt 
of  or  by  the  persons  entitled  as  heirs. 

16.  Acknowledgment  in  writing  given  to  person  entitled, 
or  his  agent,  to  be  equivalent  to  possession  or  receipt  of 
rent.— Where  any  acknowledgment  of  the  title  of  the  person  en- 
-tdtled  to  any  land  or  rent  has  been  given  to  him,  or  to  his  agent, 
in  writing,  signed  toy  the  person  in  possession  or  in  receipt  of  the 
profits  of  such  land,  or  in  receipt  of  such  rent,  then  such  possession, 
or  receipt  of  or  toy  the  person  by  whom  such  acknowledgment  was 
given,  shall  toe  deemed,  according  to  the  meaning  of  this  Chapter, 
to  have  been  the  possession  or  receipt  of  or  by  the  person  to  whom, 
or  to  whose  agent,  such  acknowledgment  was  given,  at  the  time  of 
giving  the  same;  and  the  right  of  such  last  mentioned  person,  or  of 
any  person  claimiing  through  him,  to  make  an  entry  or  distress,  or 
bring  an  action  to  recover  such  land  or  rent,  shall  toe  deemed  to 
have  first  accrued  at,  and  not  before  the  time  at  which  such  ac- 
knowledgment, or  the  last  of  such  acknowledgments,  if  more  than 
one,  was  given.    R.  S.,  c.  112,  s.  18. 

17.  Receipt  of  rent  to  be  deemed  receipt  of  profits.— 
The  receipt  of  the  -rent  payable  by  any  tenant  from  year  to  year, 
or  other  lessee,  shall,  as  against  such  lessee  or  any  person  claiming 
under  him,  but  subject  to  the  lease,  be  deemed  to  toe  the  receipt  of 
the  profits  of  tihe  land  for  the  purposes  of  this  Chapter. 

18.  Person  under  disability  allowed  ten  years  from 
termination  of  infancy  to  make  entry,  &c— If  at  the  time  at 
which  the  right  of  any  person  to  make  an  entry  or  distress,  or  bring 
an  action  to  recover  any  land  or  rent  first  accrues  as  aforesaid,  such 
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person  is  under  any  of  the  disabilities  hereinafter  mentioned  (that 
is  to  say)  infancy,  coverture,  idiocy,  lunacy,  unsoundness  of  mind, 
or  absence  from  the  province,  then  suoh  person,  or  the  persons 
claiming  through  him  may,  notwithstanding  the  period  of  twenty 
years  .hereinbefore  limited  has  expired,  make  an  entry,  or  distress, 
or  bring  an  action  to  recover  such  land  or  rent  at  any  time  within 
ten  years  next  after  the  time  at  which  the  person  to  whom  such 
right  first  accrued  as  aforesaid  ceased  to  be  under  any  such  disabil- 
ity, or  died  (whichever  first  happened).    R.  S.,  c.  112,  s.  19. 

19.  No  entry,  &c,  after  forty  years.— No  entry,  distress,  or 
action  shall  be  made  or  brought  by  any  person  who,  at  the  time  at 
which  his  right  to  make  an  entry  or  distress,  or  to  bring  an  action 
to  recover  any  land  or  irenlt,  first  accrued,  was  under  any  of  the 
disabilities  in  the  next  preceding  section  mentioned,  or  by  any 
person  claiming  through  him,  but  within  forty  years  next  after  the 
time  at  which  such  right  first  accrued;  although  the  person  under 
disability  at  such  time  has  remained  under  one  or  more  of  such  dis- 
abilities during  the  whole  term  of  such  forty  years,  or  although  the 
term  of  ten  years  from  the  time  at  which  he  ceased  to  be  under  any 
such  disability,  or  .died,  has  not  expired.    R.  S.,  c.  112,  s.  20. 

20.  No  claim  for  land  or  rent  by  Her  Majesty  after  six- 
ty years.— No  claim  for  land  or  rent  shall  be  made  by  Her  Majesty 
but  within  sixty  years  after  the  right  of  action  to  recover  such  land 
or  rent  first  accrued.     R.  S.,  c.  112,  s.  33. 

21.  At  the  end  of  the  period  of  limitation,  the  right  of 
party  out  of  possession  is  extinguished. — At  the  determination 
of  the  period  limited  by  ithis  Chapter  to  any  person  for  making  an 
entry,  or  distress,  or  bringing  any  action,  the  right  and  title  of  suoh 
person  to  the  land  or  rent,  for  the  irecovery  whereof  such  entry,  dis- 
tress, or  action  respectively  might  have  been  made  or  brought  with- 
in such  period,  shall  be  extinguished. 

MORTGAGES  AND  CHARGES  ON  LAND. 

22.  Money  secured  by  mortgages,  &c,  and  legacies,  deem- 
ed satisfied  at  the  end  of  twenty  years,  if  no  interest  is  paid 
or   acknowledgment   in  writing   in   the   meantime.—  No    action 

or  other  proceeding  shall  be  brought  to  recover  any  sum  of  money 
secured  by  any  mortgage,  judgment  or  lien,  or  otherwise  charged 
upon  or  payable  out  of  any  land  or  rent  at  law  or  in  equity,  or  any 
legacy,  but  within  twenty  years  next  after  a  present  right  to  receive 
tihe  same  has  accrued  to  some  person  capable  of  giving  a  discharge 
for  or  release  of  the  same,  unless  in  the  meantime  some  part  of  the 
principal  money,  or  some  interest  thereon,  has  been  paid,  or  some 
acknowledgment  of  the  right  thereto  has  been  given  in  writing, 
signed  by  the  person  by  whom  the  same  is  payable,  or  his  agent, 
to  the  person  entitled  thereto,  or  ;his  agent;  and  in  such  case  no 
such  action  or  proceeding  shall  be  ibrought  ibut  within  twenty  years 
after  such  payment  or  acknowledgment,  or  the  lasit  of  such  pay- 
ments or  acknowledgments,  if  more  than  one  was  made  or  given. 
R.  S.,  c.  112,  s.  21. 

23.  Person  claiming  under  mortgage  to  make  entry  or 
bring  action  within  twenty  years  after  payment  on  account. — 
Any  person  entitled  to  or  claiming  under  a  mortgage  of  land,  may 
make  an  entry,  or  bring  an  action  to  recover  such  land  at  any  time 
withdn  twenty  years  next  after  the  last  payment  of  any  part  of  the 
rrincipal  money  or  interest    secured    Iby  such  mortgage,    although 
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more  than  twenty  years  have  elapsed  since  the  time  at  which  the 
right  to  imake  such  entry  or  bring  such  action  first  accrued.  1886, 
c.  37.  s.  1. 

ARREARS  OF  DOWER,  RENT  AND  INTEREST. 

24.  No  arrears  of  dower,  &c,  recoverable  after  six  years.— 
No  arrears  of  dower,  nor  any  'damages  on  account  of  such  arrears, 
shall  .be  recovered  or  obtained  by  any  action  or  proceeding  for  a 
longer  period  than  six  years  next  before  the  commencement  of  such 
action  or  suit.    R.  S.,  c.  112,  s.  22. 

25.  No  arrears  of  rent,  or  interest  on  money  charged  on 
or  payable  out  of  land  shall  be  recovered  after  six  years. — 
No  arrears  of  rent,  or  of  (interest  in  respect  to  any  sum  of  money 
charged  upon  or  payable  out  of  any  land  or  rent,  or  in  any  respect 
to  any  legacy,  or  any  damages  in  respect  to  such  arrears  of  rent  or 
interest,  shall  be  recovered  by  any  -distress,  action  or  proceeding, 
but  within  six  years  next  after  the  same  respectively  have  become 
due,  or  next  after  an  acknowledgment  of  the  same  in  writing  has 
been  given  to  the  person  entitled  thereto,  or  his  agent,  signed  by 
the  person  by  whom  the  same  was  payable,  or  his  agent.  R.  S.,  c. 
112,  s.  23.  | 

EQUITABLE  PLANS. 

26.  Claims  against  trustees.— (1)  In  any  action  or  other 
proceeding  against  a  trustee,  or  any  person  claiming  through  him, 
except  where  the  claim  is  founded  upon  any  fraud  or  fraudulent 
breach  of  trust  to  which  the  trustee  was  party  or  privy,  or  is  to  re- 
cover trust  property,  or  the  proceeds  thereof  still  retained  by  the 
trustee,  or  previously  received  by  the  trustee  and  converted  to  his 
use,  the  following  provisions  shall  apply. 

(a)  All  rights  and  privileges,  conferred  by  any  of  the  provisions 
of  this  Chapter  shall  be  enjoyed  in  the  like  manner,  and  to  the  like 
extent,  as  they  would  have  been  enjoyed  in  such  action  or  other 
proceeding  if  the  trustee,  or  person  claiming  through  him  had  not 
been  a  trustee  or  person  claiming  through  him, 

(lb)  If  the  action  or  other  proceeding  is  brought  to  recover 
money  or  other  property,  and  is  one  to  which  no  other  provision  of 
this  Chapter  applies,  the  trustee,  or  person  claiming  through  him. 
shall  be  entitled  to  the  benefit  of,  and  be  at  liberty  to  plead,  the 
lapse  of  time  as  a  bar  to  such  action  or  other  proceeding,  in  the  like 
manner  and  to  the  like  extent  as  if  the  claim  had  been  against  him 
in  an  action  of  debt  for  money  had  and  received,  but  so,  neverthe- 
less, that  the  statute  of  limitations  shall  run  against  a  married  wo- 
man entitled  in  possession  for  her  separate  use,  whether  with  or 
without  a  restraint  upon  anticipation,  but  shall  not  begin  to  run 
against  any  heneficiary  unless  and  until  the  interest  of  such  bene- 
fic'ary  becomes  an  interest  in  possession. 

(2)  No  beneficiary,  as  against  whom  there  would  be  a  good  de- 
fence by  virtue  of  this  section,  shall  derive  any  greater  or  other 
benefit  from  a  judgment  or  order  obtained  by  another  beneficiary 
than  he  could  have  obtained  if  he  had  brought  such  action  or  other 
proceeding,  and  this  section  had  been  pleaded.    1889,  c.  18,  s.  17. 

27.  In  case  of  land  vested  in  trustee  on  express  trust, 
the  right  shall  not  be  deemed  to  have  accrued  until  a  cou- 
rt ut  p»;s9A  sj  }uai  10  pu^r  Xub  ajeujM  —  M»s«u;o.ind  u  o^  ooub^a 

37 


N.  S.  LIMITATIONS  OF  ACTIONS.  625 

trustee  upon  any  express  trust,  the  right  of  the  beneficiary,  or  any 
person  claiming  through  ihim,  to  (bring  an  action  against  the  trustee, 
or  any  person  claiming  through  him,  to  recover  such  land  or  rent, 
shall  be  deemed  to  .have  first  accrued,  according  to  the  meaning  of 
this  Chapter,  at  and  not  before  the  time  at  which  such  land  or  rent 
has  been  conveyed  to  a  purchaser  for  a  valuable  -consideration,  and 
sihall  then  be  deemed  to  have  accrued  only  as  against  such  pur- 
chaser, and  any  person  claiming  through  him. 

28.  In  case  of  fraud,  no  time  shall  run  while  fraud  re- 
mains concealed. — In  every  case  of  a  concealed  fraud,  the  right  of 
any  person  to  bring  an  action  for  the  recovery  of  any  Hand,  or  rent, 
of  which  he,  of  any  person  through  whom  he  claims,  ."has  been  de- 
prived by  such,  fraud,  shall  be  deemed  to  -have  first  accrued  at  and 
not  before  the  time  at  which  such  fraud  was,  or  with  reasonable 
diligence  might  have  been,  first  known  or  discovered. 

29.  Unless  in  the  case  of  a  "bona  fide"  purchaser  for 
value  without  notice. —  Nothing  in  the  next  preceding  section 
contained  shall  enable  any  owner  of  lands  or  rents  to  bring  an 
action  for  the  recovery  of  such  lands  or  rents,  or  for  setting  aside 
any  conveyance  of  such  lands  or  rents  on  account  of  fraud,  against 
any  Mna  fide  purchaser  for  valuable  consideration  who  ihas  not  as- 
sisted in  the  commission  of  such  fraud  and  who,  at  the  time  he  made 
the  purchase,  did  not  know,  and  bad  no  reason  to  believe,  that  any 
such  fraud  had  been  committed. 

30.  Right  to  refuse  relief  on  the  ground  of  acquiescence 
or  otherwise. —  Nothing  in  this  Chapter  contained  shall  be  deemed 
to  interfere  with  any  rule  of  equity  in  refusing  relief  on  the  ground 
of  acquiescence,  or  otherwise,  to  any  person  whose  right  to  bring  an 
action  is  not  barred  by  virtue  of  tills  Chapter. 

PRESCRIPTION  IN  CASE  OF  EASEMENTS. 

31.  Certain  claims  not  defeated  by  showing  only  that 
the  enjoyment  began  more  than  twenty  years  previously. 
Indefeasible  if  enjoyed  over  forty  years. — No  claim  which  may 
be  lawfully  made  at  the  common  law  by  custom,  prescription,  or 
grant,  to  any  way  or  other  easement,  or  to  any  water-course,  or  the 
use  of  any  water  to  be  enjoyed  or  derived  upon,  over  or  from  any 
land  or  water  of  Oiur  Lady  the  Queen,  her  heirs  or  successors,  or 
being  the  property  of  any  ecclesiastical  or  lay  person,  or  body  cor- 
porate, when  suclh  way  or  other  matter  as  berein  last  before  men- 
tioned bas  been  actually  enjoyed  by  any  person  claiming  right  there- 
to without  interruption  for  the  full  period  of  twenty  years,  shall  be 
•defeated  or  destroyed  by  showing  only  that  such  way  or  other  mat- 
ter was  first  enjoyed  at  any  time  prior  to  such  period  of  twenty 
years;  but,  nevertheless,  smoh  claim  may  be  defeated  in  any  other 
way  by  Which  the  same  is  now  liable  to  be  defeated;  and  where  such 
way  or  other  matter  as  herein  last  before  mentioned  has  been  so  en- 
joyed as  aforesaid  for  the  full  period  of  forty  years,  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible,  unless  it  appears  that  the 
same  was  enjoyed  by  some  consent  or  agreement  expressly  given, 
or  made  for  that  purpose  by  deed  or  writing.    R.  S.,  c.  112,  s.  27. 

32.  Access  and  use  of  light  for  twenty  years  indefeasible. 
Exception. —  (1)  When  the  access  and  use  of  light  to  and  for  any 
dwelling-bouse,  work-shop,  or  other  building  has  been  actually  en- 
joyed therewith  for  the  full  period  of  twenty  years,  without  inter- 
ruption, the  right  thereto  shall  be  deemed  absolute  and  indefeasible, 
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any  local  usage  or  custom  to  the  contrary  notwithstanding,  unless 
it  appears  that  the  same  was  enjoyed  by  some  consent  or  agreement 
expressly  made  or  given  for  that  purpose  by  deed  or  writing. 

(2)  Not  to  apply  to  Halifax  or  incorporated  towns.— 
This  section  shall  not  apply  to  the  city  of  Halifax,  or  to  anv  incor- 
porated town.    R.  <S.,  c.  112,  s.  28;  1892,  c.  31,  s.  1. 

33.  Terms  of  years  under  two  preceding  sections  how 
calculated,  and  what  act  only  shall  be  an  interruption  of 
the  prescription.— Each  of  the  irespective  periods  of  years  in  the 
next  two  preceding  sections  mentioned,  shall  be  -deemed  and  taken 
to  be  the  period  next  before  some  action  or  proceeding  wherein  the 
claim  or  matter  to  which  such  period  relates,  was,  or  is,  brought 
into  question ;  and  no  act  or  other  matter  shall  be  deemed  an  inter- 
ruption within  the  meaning  of  the  said  two  sections,  unless  the 
same  has  (been  submitted  to  or  acquiesced  in  for  one  year  after  the 
party  interrupted  has  had  notice  thereof,  and  of  the  person  making 
or  authorizing  the  same  to  be  made;    R.  S.,  c.  112,  s.  29. 

34.  No  presumption  admissible  on  proof  of  enjoyment 
for  less  period  than  that  prescribed  by  the  said  two  sections. — 
In  the  several  cases  mentioned  in  and  provided  for  by  the  said  two 
sections  of  the  claims  to  .ways,  or  other  easements,  water-courses, 
the  use  of  any  water  or  lights,  no  presumption  shall  be  allowed  or 
made  in  favor  or  support  of  any  claim  upon  proof  of  the  exercise  or 
enjoyment  of  the  right  or  matter  claimed  for  any  less  period  of  time 
or  number  of  years  than  for  such  period  or  number  mentioned  in 
the  said  two  sections  as  is  applicable  to  the  case  and  to  the  nature 
of  the  claim.    R.  S.,  c.  112,  s.  30. 

35.  Time  during  which  party  could  not  act  under  the 
two  sections  through  disability  not  to  be  computed  against 
him.— -Exception.— The  time  during  which  any  person  otherwise 
capable  of  resisting  any  claim  to  any  of  the  matters  in  the  said 
two  sections  mentioned  is  an  jnfant,  idiot,  person  of  unsound  mind, 
married  woman  or  tenant  for  life,  or  during  which  any  action  or 
proceeding  has  been  pending,  and  .has  been  diligently  prosecuted, 
until  abated  by  the  death  of  any  party  or  parties  thereto,  shall  be 
excluded  in  the  computation  of  the  periods  in  the  said  two  sections 
mentioned,  except  only  in  cases  where  the  right  or  claim  is  thereby 
declared  to  be  absolute  and  indefeasible.    R.  S.,  c.  112,  s.  31. 

36.  Terms  of  years,  &c,  excluded  from  computation  in 
certain  cases. —  Where  any  land  or  water  upon,  over,  or  from  which 
any  such  way  or  watercourse,  or  use  of  water  has  been  enjoyed  or  de- 
rived, is  held  under  or  by  virtue  of  any  term  of  life,  or  any  term  of 
years  exceeding  three  years  from  the  granting  thereof,  the  time  of 
the  enjoyment  of  any  such  way  or  other  matter  as  herein  last  before 
mentioned  during  the  continuance  of  any  such  term,  shall  be  exclud- 
ed in  the  computation  of  the  said  period  of  forty  years  in  case  the 
claim  is  within  three  years  next  after  the  end  or  sooner  determina- 
tion of  such  term  resisted  by  any  person  entitled  to  any  reversion 
expectant  on  the  determination  thereof.    R.  S.,  c.  112,  s.  32. 

SET-OFF  AND  COUNTER-CLAIM. 

37.  Chapter  to  apply  to  set-off  and  counter-claim  by  de- 
fendant.—This  Chapter  shall  apply  to  the  case  of  any  claim  of  the 
nature  hereinbefore  mentioned,  alleged  by  way  of  set-off  or  counter- 
claim on  the  part  of  any  defendant.    R.  S.,  c,  112,  m.  5. 
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CIVIL  CODE  OF  LOWER  CANADA. 

BOOK  THIRD. 

TITLE  NINETEENTH. 

OF  PRESCRIPTION. 

CHAPTER  FIRST. 

GENERAL  PROVISIONS. 

2183.  Prescription  is  a  means  of  acquiring,  or  of    being   dis- 
charged, by  lapse  of  time,  and  subject  to  conditions  established  by 
law. 

In  positive  prescription,  title  is  presumed  and  confirmed  and 
ownership  is  transferred  to  a  possessor  by  the  continuance  of  his 
possession. 

Extinctive  or  negative  prescription  is  a  bar  to,  and  in  some 
cases  precludes,  any  action  for  the  fulfilment  of  an  obligation  or 
the  acknowledgment  of  a  right  when  the  'Creditor  has  not  preferred 
his  claim  within  the  time  fixed  by  law.     C.  N.  2219. 

2184.  Prescription  cannot  be  renounced  by  anticipation.  That 
acquired  may  be  renounced,  and  so  may  also  the  benefit  of  any 
time  elapsed  by  which  prescription  is  begun.  C.  N.  2220;  C.  C.  2227, 
2229. 

2185.  Renunciation  of  prescription  is  express  or  tacit.  Tacit 
renunciation  results  from  any  act  by  which  the  abandonment  to 
the  right  acquired  may  be  presumed.     C.  N.  2221. 

2186.  Persons  who  cannot  alienate  cannot  renounce  prescrip- 
tion acquired.     C.  N.  2222. 

2187.  Any  person  interested  in  the  acquiring  of  a  prescrip- 
tion, may  set  it  up  although  the  debtor  or  the  possessor  have  re- 
nounced it.    C..N.  2225;  C.  C.  2229. 

2188.  The  court  cannot  of  its  own  motion  supply  the  defence 
resulting  from  presumption,  except  in  cases  where  the  right  of  ac- 
tion is  denied.     C.  N.  2223;  C.  C.  2267. 

2189.  Prescriptions  in  respect  of  immoveable  property  are 
governed  by  the  law  of  the  place  where  it  is  situated.    C.  C.  6. 

2190.  As  regards  moveable  property  and  personal  actions, 
even  in  matters  of  bills  of  exchange  and  promissory  notes  and 
commercial  matters  in  general,  one  or  more  of  the  following  pres- 
criptions may  be  invoked. 

1.  Any  prescription  entirely  acquired  under  a  foreign  law,  when 
the  cause  of  action  did  not  arise  or  the  debt  was  not  stipulated  to 
be  paid  in  Lower  Canada,  and  such  prescription  has  been  so  ac- 
quired before  the  possessor  or  the  debtor  has  his  domicile  therein. 

2.  Any  prescription  entirely  acquired  in  Lower  Canada,  reckon- 
ing from  the  date  of  the  maturity  of  the  obligation,  when  the  cause 
of  action  arose  or  the  debt  was  stipulated  to  be  paid  therein,  or 
the  debtor  has  his  domicile  therein  at  the  time  of  such  maturity; 
and  in  other  cases  from  the  time  when  the  debtor  and  possessor 
becomes  domiciled  therein; 
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3.  Any  prescription  resulting  from  the  lapse  of  successive  per- 
iods, in  the  cases  of  the  two  preceding  paragraphs,  when  the  first 
period  elapsed  under  tihe  foreign  law.    C.  C.  6. 

2191.  Prescriptions  commenced  according  to  the  law  of  Low- 
er Canada,  are  completed  according  to  the  same  law,  without  pre- 
judice to  the  right  of  iinvoking  those  acquired  previously  under  a 
foreign  law,  or  by  a  union  of  periods  under  both  laws,  conformably 
to  the  preceding  article. 

CHAPTER  SECOND. 

OF  POSSESSION. 

2192.  Possession  is  the  detention  or  enjoyment  of  a  thing  or 
of  a  right  which  a  person  holds  or  exercises  himself,  or  which  is 
held  or  exercised  in  his  name  by  another.    C.  N.  2228. 

2193.  For  the  purposes  of  prescription,  the  possession  of  a 
person  must  be  continuous  and  uninterrupted,  peaceable,  public, 
unequivocal,  and  as  proprietor.     C.  N.  3229. 

2194.  A  person  is  always  presumed  to  possess  for  himself  and 
as  proprietor,  if  it  be  not  proved  that  his  possession  was  begun  for 
another. 

2195.  When  possession  is  begun  for  another,  it  is  always  pres- 
umed to  continue  so,  if  there  be  no  proof  to  the  contrary. 

2196.  Acts  which  are  merely  facultative  or  of  sufferance  can- 
not be  the  foundation  either  of  possession  or  of  prescription.  C.  N. 
2232. 

2197.  Nor,  can  acts  of  violence  be  the  foundation  of  such  a 
possession  as  avail  for  prescription.     C.  N.  2233. 

2198.  In  cases  of  violence  or  clandestinity,  the  possession 
which  avails  for  prescription  begins  when  the  defect  has  ceased. 

Nevertheless  the  thief,  his  heirs  and  successors  by  universal 
title,  cannot  by  any  length  of  time  prescribe  the  thing  stolen. 

Successors  by  particular  title  do  not  suffer  from  these  defects 
in  the  possession  of  previous  iholders,  when  their  own  possession 
has  been  peaceful  and  public.     C.  N.  2233;  C.  C.  2168,  s.  5. 

2199.  An  actual  possessor  who  proves  that  he  was  in  posses- 
sion at  a  former  period  is  presumed  to  have  possessed  during  the  in- 
termediate time,  unless  the  contrary  is  proved. — C.  N.  2234. 

2200.  A  successor  by  particular  title  may  join  to  his  posses- 
sion that  of  Ms  author  in  order  to  complete  prescription. 

Heirs  and  other  successors  by  universal  title  continue  the  pos- 
session of  their  author,  saving  the  case  of  interversion  of  title.  C. 
N.  2233,  2235,  2237;  C.  C.  2205,  2208. 

CHAPTER  THIRD. 

OF     THE     CAUSES     WHICH     HINDER     PRESCRIPTION      AND 

SPECIALLY  OF  PRECARIOUS  POSSESSION  AND  OF 

SUBSTITUTIONS. 

2201.  Things  which  are  not  objects  of  commerce  cannot  be 
prescribed. 

Special  provisions  explanatory  of  the  present  article  are  to  be 
found  in  the  fourth  chapter  of  this  title.    C.  N.  2226,  2232. 
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2202.  Good  faith  is  always  presumed. 

He  wiho  alleges  bad  faith  must  prove  it.    C.  N.  2262,  2268. 

2203.  Those  who  possess  for  another  or  under  acknowledg- 
ment of  a  superior  domain,  never  prescribe  the  ownership,  even  by 
the  continuance  of  their  possession  after  the  term  fixed. 

Thus  emphyteutic  lessees,  tenants,  depositaries,  usufructuaries 
and  those  who  Ihold  precariously  the  property  of  another  cannot 
acquire  it  by  prescription. 

They  cannot  by  prescription  liberate  themselves  from  the  obli- 
gation of  paying  dues  attached  to  their  possession,  but  the  measure 
of  such  dues  and  any  arrears  thereof  are  preseriptible. 

Emphyteusis,  usufruct  and  other  like  proprietary  rigihts  are 
susceptible  of  a  distinct  ownership  and  *af  a  possession  available 
for  prescription.  The  proprietor  is  not  hindered  by  the  title  which 
he  has  granted  from  prescribing  against  these  rights. 

He  wiho  has  been  put  in  definitive  possession  of  the  property  of 
an  absentee  only  begins  to  prescribe  against  him  or   his    heirs    or  ■ 
legal  representatives  when  such  absentee  returns  or  his  death  be- 
comes known  or  may  be  legally  presumed.     C.  N.  2236,  2239;  C.  C. 
101,  102,  2232,  s.  4,  2250. 

2204.  Heirs  and  successors  by  universal  title  of  those  whom 
the  preceding  article  hinders  from  prescribing,  cannot  themselves 
prescribe.     C.  N.  2237. 

2205.  Nevertheless  the  persons  mentioned  in  articles  2203  and 
2204  and  also  persons  charged  with  a  substitution,  may,  if  a  title 
have  been  interverted,  begin  a  possession  available  for  prescrip- 
tion -dating  from  the  information  given  to  the  proprietor  by  notifi- 
cation or  other  contradictory  acts. 

Such  notification  of  title  and  other  contradictory  acts  only 
avail  when  made  to  or  in  respect  of  a  person  against  whom  pres- 
cription can  run.     C.  N.  2238;  C.  C.  2200,  2208. 

Subsequent  purchasers  in  good  faith,  under  a  translat- 
ory  title  derived  either  from  a  precarious  or  subordinate  possessor 
or  from  any  other  person,  may  prescribe  by  ten  years  against  the 
proprietor  during  such  subordinate  or  precarious  holding. 

Third  parties  may  also,  during  a  subordinate  or  precarious 
holding,  prescribe  against  the  proprietor  by  thirty  years  with  or 
Without  title.    C.  >N.  2239,  2257.    C.  C.  2242,  2251  et  s. 

2207.  In  cases  of  substitution  prescription  does  not  run  against 
the  substitute,  before  the  opening  of  the  right,  in  favor  of  the  in- 
stitute, nor  of  his  heirs  or  successors  iby  universal  title. 

Prescription  runs  against  the  substitute  before  the  opening  of 
the  right,  in  favor  of  third  parties,  unless  he  is  protected  as  a  min- 
or, or  otherwise. 

Any  substitute,  against  whom  prescription  thus  runs  may  bring 
an  action  to  interrupt  it. 

The  possession  of  the  institute  avails  the  substitute,  for  the 
purpose  of  prescription. 

Prescription  runs  against  the  institute  during  the  time  of  his 
possession  and  in  his  favor  against  third  parties. 

After  the  opening,  prescription  may  begin  to  run  in  favor  of 
the  institute  and  of  Ihis  heirs  and  successors  by  universal  title.  C. 
N.  2241;  C.  C.  949,  2205. 

2208.  No  one  can  prescribe  against  his  title,  in  this  sense  that 
no  one  can  change  the  cause  and  nature  of  his  own  possession,  ex- 
cept by  interversion.     C.  N.  2240;   C.  C.  2200,  2205. 
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2209.  A  person  may  prescribe  against  his  title  in  the  sense 
that  he  may  be  freed  by  prescription  from  an  obligation  he  has 
contracted.     C.  N.  2241. 

2210.  Positive  prescription  by  thirty  years  takes  place,  for 
the  contents  of  corporeal  immoveables  in  -excess  of  what  is  given 
by  the  title,  and  negative  prescription  takes  place  by  the  same 
tiime  in  all  cases,  in  diminution  of  obligations  which  the  title  im- 
poses. 

In  the  matter  of  dues  and  rents,  the  enjoyment  of  more  than 
the  title  shows  a  right  to,  does  not  give  rise  to  the  acquisition  of 
such  excess  by  prescription.     C.  C.  1504. 

CHAPTER  FOURTH. 

OF  CERTAIN  THINGS  IMPRESCRIPTIBLE  AND  OF 
PRIVILEGED  PRESCRIPTIONS. 

2211.  The  crown  may  avail  itself  of  prescription.  The  sub- 
ject may  interrupt  such  prescription  by  means  of  a  petition  of  right, 
apart  from  the  cases  in  which  the  law  gives  another  remedy. 

Among  privileged  persons,  the  privilege  takes  effect  in  the 
matter  of  prescription.     C.  N.  2227. 

2212.  The  rights  of  the  crown  with  regard  to  sovereignty  and 
allegiance  are  imprescriptible.     C.  N.  2226. 

2213.  Sea-beaches  and  lands  reclaimed  from  the  sea,  ports, 
navigable  and  floatable  rivers,  their  banks  and  the  wharves,  works 
and  roads  connected  with  them,  public  lands,  and  generally  all  im- 
moveable property  and  real  rights  forming  part  of  the  domain  of 
the  crown  are  imprescriptible.  C.  N.  2226,  538,  540,  541;  C.  C.  400, 
402.  402. 

2214.  The  rights  of  the  crown  to  the  principal  of  rents,  dues, 
and  revenues  owing  and  payable  to  it,  and  to  the  capital  sums  ac- 
cruing from  the  alienation  or  from  the  use  of  crown  property,  are 
also  imprescriptible. 

2215.  All  arrears  of  rents,  dues,  interest  and  revenues,  and 
all  debts  and  rights,  belonging  to  the  crown,  not  declared  to  be  im- 
prescriptible by  the  preceding  articles,  are  prescribed  by  thirty 
years. 

Subsequent  purchasers  of  immoveable  property  charged  there- 
with cannot  be  liberated  by  any  shorter  period.  C.  N.  2227;  C.  C. 
2250. 

2216.  Property  escheated  to  the  crown  by  failure  of  heirs, 
bastardy  of  forfeiture  is  not  considered  as  incorporated  or  assimil- 
ated to  the  crown  domain  for  purposes  of  prescription  until  a  de- 
claration to  that  effect  is  made,  or  until  after  ten  years  of  enjoy- 
ment and  actual  possession,  in  the  name  of  the  crown,  of  the  total- 
ity of  the  rights  thus  escheated  in  the  particular  case. 

Until  such  incorporation  or  assimilation,  such  property  con- 
tinues to  be  subject  to  the  ordinary  prescriptions.  C.  N.  2227;  C.  C. 
35,  401,  606,  637. 

2217.  Sacred  things,  so  long  as  their  destination  has  not  been 
changed  otherwise  than  by  encroachment,  cannot  be  acquired  by 
prescription. 

Burial  grounds,  considered  as  sacred  things,  cannot  have  their 
destination  changed,  so  as  to  be  liable  to  prescription,  until  the 
dead  bodies,  sacred  by  their  nature,  have  been  removed.    C.  C.  2201. 
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2218.  Positive  prescription  of  corporeal  immoveables  not  sac- 
red, and  negative  prescription  as  regards  the  principal  of  rents  and 
dues,  legacies  and  rights  of  hypothec,  take  place  against  the  church 
in  the  same  manner  and  according  to  the  same  rules  as  against 
private  persons. 

Purchasers  with  title  and  good  faith  prescribe  against  the  church 
by  ten  years,  whether  positively  or  negatively,  in  the  same  way  as 
against  private  persons. 

Positive  prescription  of  corporeal  moveables  not  sacred,  and 
the  other  negative  prescriptions,  including  that  of  capital  sums, 
take  place  against  the  church  as  against  private  persons.  C.  N. 
2227. 

2219.  The  right  to  tithes  and  the  rate  of  the  tithe  are  impres- 
criptible. Positive  prescription  by  forty  years  runs  between  neigh- 
boring rectors. 

Arrears  of  tithes  can  only  be  demanded  for  one  year. 
Tithes  must  be  paid  at  the  rector's  residence.     R.  S.  Q.  5850. 

2220.  Roads,  streets,  wharves,  landing  places,  squares,  mar- 
kets and  other  places  of  a  like  nature,  possessed  for  the  general 
use  of  the  public  cannot  be  acquired  by  prescription,  so  long  as 
their  destination  has  not  been  changed  otherwise  than  by  tolerat- 
ing the  encroachment    C.  N.  538,  2227. 

2221.  Any  other  property  belonging  to  municipalities  or  cor- 
porations, the  prescription  of  which  is  not  otherwise  determined  by 
this  code,  is  subject  even  when  held  in  mortmain,  to  the  same  pres- 
criptions as  the  property  of  private  persons. 

CHAPTER  FIFTH. 

OF  THE  CAUSES  WHICH  INTERRUPT  OR  SUSPEND 

PRESCRIPTION. 

SECTION    1. 

Of  the  Causes  which  Interrupt  Prescription. 

2222.  Prescription  may  be  interrupted  either  naturally  or  civ- 
illy.    C.  N.  2242;  C.  C.  2095,  2255,  2264. 

2223.  Natural  interruption  takes  place  when  the  possessor  is 
deprived,  during  more  than  a  year,  of  the  enjoyment  of  the  thing 
either  by  the  former  proprietor  or  by  any  one  else.  C.  N.  2243;  C. 
C.  2193.  2199. 

.  2224.  A  judicial  demand  in  proper  form,  served  upon  the 
person  whose  prescription  it  is  sought  to  hinder,  or  filled  and  ser- 
ved conformably  to  the  Code  of  Civil  Procedure  when  a  personal 
service  is  required,  creates  a  civil  interruption. 

Seizures,  set-off,  interventions  and  oppositions  are  considered 
as  judicial  demands. 

No  extra-judicial  demand.,  even  when  made  by  a  notary  or  bail- 
iff, and  accompanied  by  the  titles,  or  even  signed  by  the  party  noti- 
fied, is  an  interruption,  if  there  be  not  an  acknowledgment  of  the 
right.     C.  N.  2244;  C.  C.  2211. 

2225.  A  demand  brought  (before  a  court  of  incompetent  juris- 
diction does  not  interrupt  prescription.     C.  N.  2246. 

2226.  Prescription  is   not  interrupted: 
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If  the  service  or  the  procedure  be  null  from  informality; 

If  the  plaintiff  abandon  his  suit; 

If  he  allow' peremption  of  the  suit  to  be  obtained; 

If  the  suit  be  dismissed.    C.  N.  2247;  C.  C.  2265. 

2227.  Prescription  is  interrupted  civilly  by  renouncing  the 
benefit  of  a  period  elapsed  and  by  any  acknowledgment  which  the 
possessor  or  the  debtor  makes  of  the  right  of  the  person  against 
whom  the  prescription  runs.  C.  N.  2248;  C.  C.  1229,  1235,  s.  1,  2184 
et  a. 

2228.  A  judicial  demand  brought  against  the  principal  debt- 
or, or  his  acknowledgment,  interrupts  prescription  as  regards  the 
surety.  The  same  acts  against  or  by  a  surety  interrupt  prescrip- 
tion as  regards  the  principal  debtor.    C.  N.  2250. 

2229.  Renunciation  by  any  person  of  a  prescription  acquired 
does  not  prejudice  his  co-debtors,  his  sureties  or  third  parties.  C. 
C.  2187. 

2230.  Every  act  which  interrupts  prescription  with  regard  to 
one  of  joint  and  several  creditors  benefits  the  others. 

When  the  obligation  Js  indivisible,  acts  of  interruption  with  re- 
gard to  some  only  of  the  iheirs  of  a  creditor  benefit  the  others. 

If  the  obligation  be  divisible,  even  when  the  debt  is  hypothe- 
cary, acts  of  interruption  in  behalf  of  some  only  of  such  heirs  do 
not  benefit  the  other  heirs. 

In  the  same  case  these  acts  only  benefit  the  other  joint  and 
several  creditors  for  ^the  share  of  the  heirs  with  regard  to  whom 
such  acts  have  been  done. 

In  order  that  the  interruption  should  in  this  case  produce  the 
full  effect  with  regard  to  the  other  joint  and  several  creditors,  it 
is  necessary  that  the  acts  which  interrupt  should  have  been  done 
as  to  all  the  heirs  of  the  deceased  creditors.  C.  N.  1199,  2249;  C. 
C.  1102,  2239. 

2231.  Evsry  act  which  interrupts  prescription  by  one  of  joint 
and  several  debtors,  interrupts  it  with  regard  to  all. 

Acts  of  interruption  with  regard  to  one  of  the  heirs  of  a  debt- 
or, interrupt  prescription  with  regard  to  the  other  heirs  and  joint 
an-d  several  debtors,  when  the  obligation  is  indivisible. 

If  the  obligation  be  divisible,  even  when  the  debt  is  hypothe- 
cary, a  judicial  demand  brought  against  one  of  the  heirs  of  a  joint 
and  several  debtor,  or  his  acknowledgment,  does  not  interrupt 
prescription  with  regard  to  the  other  heirs;  without  prejudice  to 
the  right  of  the  creditor  to  exercise  his  hypothec  within  the  proper 
time  on  the  whole  of  the  immoveable  property  charged,  for  that 
portion  of  the  debt  for  w.hich  he  retains  his  right. 

In  the  same  case,  these  acts  only  interrupt  prescription  with  re- 
gard to  the  joint  and  several  co-debtors  for  the  share  of  the  heir 
who  is  sued  or  has  acknowledged  the  right.  In  order  that  in  this 
case  the  interruption  should  take  place  for  the  whole  with  regard 
to  the  joint  and  several  co-debtors,  it  is  necessary  that  the  judicial 
demand  or  the  acknowledgment  should  take  place  with  regard  to 
all  the  heirs  of  the  deceased  debtor. 

Acts  which  interrupt  prescription  with  regard  to  the  debtor  do 
not  interrupt  prescription  by  a  third  party  holding  the  immoveable 
property  burthened  with)  any  charge  or  hypothec;  they  affect  him 
in  the  sense  that  they  hinder  the  extinction  by  prescription  of  the 
debt  to  which  the  hypothec  is  attached. 

These  acts  against  the  holders  of  other  immoveables  or  of 
other  portions  of  the  same  immoveable,  do  not  prejudice  the  .hold- 
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er  of  a  separate  portion  of  the  property,  with  regard  to  whom  they 
have  not  taken  place. 

When  done  with  regard  to  one  joint  holder  of  undivided  proper- 
ty they  interrupt  prescription  with  regard  to  the  others. 

In  natural  interruption,  however,  it  suffices  that  one  of  the 
possessors  of  undivided  property,  or  an  heir  of  one  of  them,  should 
have  kept  useful  possession  of  the  whole  in  order  to  secure  the  ad- 
vantage of  it  to  the  others.    C.  N.  1206,  2249;  C.  C.  565,  1110. 

SECTION   II. 

Of  the  Causes  which  Suspend  the  Course  of  Prescription. 

2232.  Prescription  runs  against  all  persons,  unless  they  are 
included  in  some  exception  established  by  this  code,  or  unless  it  is 
absolutely  impossible  for  them  in  law  or  in  fact  to  act  (by  them- 
selves or  to  'be  represented  by  others. 

Saving  what  is  declared  in  article  2269,  prescription  does  not 
run,  even  in  favor  of  subsequent  purchasers,  against  those  who 
are  not  born,  nor  against  minors,  idiots,  madmen,  or  insane  per- 
sons, with  or  without  tutors  or  curators.  Those  to  whom  a  ju- 
dicial adviser  is  given,  and  persons  interdicted  for  prodigality,  do 
not  enjoy  this  privilege. 

Prescription  runs  against  absentees  as  against  persons  present 
and  by  the  same  lapse  of  time,  saving  what  is  declared  as  to  per- 
sons authorized  to  take  provisional  possession  of  the  estate  of  the 
absentee.     C.  N.  2251;   C.  C.  101,  102,  106,  566,  2208,  2258. 

2233.  Husband  and  wife  cannot  prescribe  against  each  other. 
C.  N.  2253. 

2234.  Prescription  runs  against  a  married  woman,  whether 
separated  or  in  community,  with  respect  to  her  private  property, 
including  her  dowry,  even  when  her  husband  has  the  administra- 
tion of  it,  saving  her  recourse  against  her  husband.  Nevertheless, 
when  the  husband  is  liable  as  warrantor  for  having  alienated  the 
property  of  the  wife  without  her  consent,  and  in  all  oases  where 
the  action  against  the  debtor  or  the  possessor  would  turn  against 
the  husband,  prescription  does  not  run  against  the  married  woman, 
even  in  favor  of  subsequent  purchasers.     C.  N.  2254,  2256. 

2235.  Neither  does  prescription  run  against  the  wife  during 
marriage,  even  in  favor  of  subsequent  purchasers,  with  respect  to 
dower  and  other  rights  of  survivorship,  nor  with  respect  to  the 
preciput  or  other  distinct  rights  which  she  can  only  exercise  after 
the  dissolution  of  the  community  either  by  accepting  or  renouncing, 
unless  the  community  has  been  -dissolved  during  the  marriage;  at 
the  time  of  which  dissolution  prescription  begins  against  the  wife, 
as  regards  the  rights  which  she  may  then  exercise  in  consequence 
of  such  dissolution. 

Saving  what  is  excepted  in  the  present  article,  prescription  ac- 
quired or  which  has  run  against  the  property  of  the  community  af- 
fects the  share  of  the  wife  who  accepts.  C.  N.  2255,  2256;  C.  C. 
Ill,  208,  1322,  1404,  1438,  1449. 

2236.  Prescription  of  personal  actions  does  not  run: 

With  respect  to  debts  depending  on  a  condition,  until  such  con- 
dition happens; 

With  respect  to  action  in  warranty  until  the  eviction  takes 
place; 
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With  respect  to  debts  with  a  term  until  the  term  has  expired. 
C.  N.  2257. 

2237.  Prescription  does  not  run  against  a  beneficiary  heir, 
with  respect  to  claims  he  has  against  the  succession.  It  runs 
against  a  vacant  succession  although  there  be  no  curator.  C.  N. 
2258;    C.  C.  671,  s.  2. 

2238.  It  runs  during  the  delays  for  making  an  inventory  and 
deliberating.    C.  N.  2259. 

2239.  The  particular  rules  concerning  the  suspension  of  pres- 
cription '  with  regard  to  joint  and  several  creditors  and  their  heirs 
are  the  same  as  those  concerning  interruption  in  like  cases,  ex- 
plained in  the  preceding  section.    C.  C.  2230. 

CHAPTER  SIXTH. 
OP  THE    TIME  REQUIRED   TO    PRESCRIBE. 

SECTION  I. 

General  Provisions. 

2240.  Prescription  is  reckoned  by  days  and  not  by  hours. 

Prescription  is  acquired  when  the  last  day  of  the  term  has  ex- 
pired; the  day  on  which  it  commenced  is  not  counted.  C.  N.  2260, 
2261. 

2241.  The  rules  of  prescription  in  other  matters  than  those 
mentioned  in  the  present  title  are  explained  in  the  particular  titles 
relating  to  such  matters. 

SECTION  II. 

Of  Prescription  by  Thirty  Years,  of  Prescription  of  Rents  and  Interest, 
and  of  duration  of  the  Plea  of  Prescription- 

2242.  All  things,  rights  and  actions  the  prescription  of  which 
is  not  otherwise  regulated  by  law,  are  prescribed  by  thirty  years, 
without  the  party  prescribing  being  bound  to  produce  any  title  and 
notwithstanding  any  exception,  pleading  bad  faith.  C.  N.  2262,  475; 
C.  C.  235,  479,  562  et  s.,  2206,  2255,  22(65. 

2243.  Prescription  of  the  action  to  account  and  of  the  other 
personal  actions  of  minors  against  their  tutors,  relating  to  the  acts 
of  the  tutorship,  takes  place  conformably  to  this  rule  and  is  reck- 
oned from  the  majority. 

2244.  If  a  title  be  shewn,  it  helps  to  establish  the  defects  of 
the  possession  which  hinder  prescription. 

2245.  Prescription  by  thirty  years,  has,  in  all  prescriptible 
cases,  the  same  effects  as  that  by  a  hundred  years  or  as  immemor- 
ial prescription  formerly  had,  whether  as  regards  the  right,  or  for 
covering  the  defects  of  title,  in  formalities  or  bad  faith. 

2246.  Any  person  who  is  in  possession  as  proprietor  of  a  thing 
or  a  right,  preserves,  by  reason  of  such  possession,  his  right  to  set 
up  by  plea  against  any  demand  in  revendication  of  such  thing  or 
right,  all  such  grounds  of  nullity  or  other  grounds  as  tend  to  de- 
feat the  action,  although  his  right  to  do  so  by  direct  action  may 
have  been  prescribed. 
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In  personal  actions  likewise,  the  defendant  may  effectively  plead 
all  grounds  tending  to  defeat  the  action,  although  the  time  during 
which  he  could  urge  such  grounds  by  direct  action  may  have  elapsed. 

The  foregoing  provisions  of  this  article  apply  only  to  such 
grounds  of  exception  as  strike  at  the  principle  of  the  action  and 
destroyed  it  at  a  time  when  no  acquired  prescription  could  prevent 
them  from  doing1  so. 

Thus  a  claim  prescribed  cannot  be  pleaded  in  compensation  un- 
less the  compensation  had  taken  effect  before  it  was  prescribed,  and 
then,  it  may  be  pleaded  whether  the  claim  be  for  a  debt  of  a  com- 
mercial nature  or  for  any  other  cause. 

The  adoption  of  the  grounds  of  such  plea  does  not  revive  the 
right  to  urge  them  by  direct  action.    C.  C.  1188. 

2247.  The  hypothecary  action  joined  to  the  personal  is  not 
subject  to  a  longer  prescription  than  the  latter  alone.  C.  N.  2262; 
C.  C.  2017,  s.  4. 

2248.  The  term  attached  by  law  or  by  stipulation  to  a  right 
of  redemption  is  absolute  without  prescription  being  required. 

So  is  the  term  attached  to  the  right  of  a  vendor  to  take  back 
an  immoveable,  by  reason  of  non-payment  of  the  price. 

The  right  to  redeem  rents  comes  from  the  law;  it  is  impres- 
criptible.    C.  C.  389  et  s.,  1537,  1548,  1789. 

2249.  After  twenty-nine  years  from  the  date  of  the  last  title, 
the  debtor  of  emphyteutic  dues  or  of  a  rent  may  be  obliged,  at  his 
own  cost,  to  furnish  the  creditor  or  his  legal  representatives  with 
a  renewal-deed.    C.  N.  2263. 

2250.  With  the  exception  of  what  is  due  to  the  crown  and  in- 
terest on  judgments,  all  arrears  of  rents,  including  life-rents,  all 
arrears  of  interest,  of  house-rent  or  land-rent,  and  generally  all 
fruits  natural  or  civil  are  prescribed  'by  five  years.   (62  V'ct.,  c.  51.) 

This  provision  applies  to  claims  resulting  from  emphyteutic 
leases  or  other  real  rights,  even  where  there  is  privilege  or  hypothec. 

Prescription  of  arrears  takes  place  although  the  principle  be 
imprescriptible  by  reason  of  precarious  possession. 

Prescription  of  the  principal  carries  with  it  that  of  the  arrears. 
C.  N.    2277;   C.  C.  2203,  s.  3,  2215,  2267. 

SECTION  III. 

Of  Prescription  by  Subsequent  Purchasers- 

2251.  He  who  acquires  a  corporeal  immoveable  in  good  faith 
under  a  translatory  title,  prescribes  the  ownership  thereof  and  lib- 
erates himself  from  the  servitudes,  charges  and  hypothecs  upon  it 
by  an  effective  possession  in  virtue  of  such  title  during  ten  years. 
C.  N.  2265;  C.  C.  1449,  1553,  2193,  2206,  2215,  2218,  2232,  s.  2,  2234; 
2235,  2269. 

2252.  A  subsequent  purchaser  of  dues  or  rents  with  title  and 
in  good  faith,  prescribes  the  capital  thereof  by  means  of  an  inde- 
fective  enjoyment  during  ten  years,  against  the  creditor  who  has 
during  that  time  entirely  failed  to  enjoy  and  neglected  to  act. 

2253.  It  is  sufficient  that  the  good  faith  of  subsequent  pur- 
chasers existed  at  the  time  of  the  purchase,  even  when  their  effect- 
ive possession  only  commenced  later. 

The  same  rule  is  observed  with  regard  to  every  preceding  pur- 
chaser whose  possession  is  added  to  theirs  for  this  prescription.  C. 
N.  2269. 
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2254.  A  title  which  is  null  by  reason  of  informality  cannot 
serve  as  a  ground  for  prescription  by  ten  years.    C.  N.  2267. 

2255.  After  prescription  by  ten  years  has  been  renounced  or 
interrupted,  prescription  by  thirty  years  alone  can  be  commenced. 
C.  C.  2264. 

2256.  Prescription  by  ten  years  and  the  other  lesser  prescrip- 
tions may  be  invoked  separately  against  the  same  demand  together 
with  that  by  thirty  years. 

2257.  In  cases  where  prescription  by  ten  years  can  run,  each 
new  holder  of  an  immoveable  burthened  with  a  servitude,  charge 
or  hypothec,  may  be  obliged  to  furnish  a  renewal-title  at  his  own 
cost.     C.  C.  2067. 

SECTION  IV. 

Of  certain  Prescriptions  by  Ten  Years- 

2258.  The  action  in  restitution  of  minors  for  lesion,  the  action 
in  rectification  of  tutors  accounts  and  that  in  rescission  of  con- 
tracts for  error,  fraud,  violence  or  fear,  are  prescribed  by  ten  years. 

This  time  runs  in  the  case  of  violence  or  fear  from  the  day  it 
ceased;  and  in  the  case  of  error  or  fraud  from  the  day  dt  was  dis- 
covered. 

This  time  only  runs  with  regard  to  interdicted  persons  from 
the  day  the  interdiction  is  removed,  except  for  prodigals  or  persons 
to  whom  a  judicial  adviser  has  been  given.  It  does  not  run  against 
idiots,  madmen  and  insane  persons,  although  not  interdicted.  It 
does  not  run  against  minors  until  they  become  of  age.  C.  N.f  1304; 
C.  C.  2232,  2269. 

2259.  After  ten  years,  architects  and  contractors  are  discharged 
from  the  warranty  of  the  work  they  have  done  or  directed.  C.  N. 
2270;  C.  C.  1688. 

SECTION    V. 

Of  certain  Short  Prescriptions- 

2260.  The  following  actions  are  prescribed  by  five  years: 

1.  For  professional  services  and  disbursements  of  advocates  and 
attorneys,  reckoning  from  the  date  of  the  final  judgment  in  each  case; 

2.  For  professional  services  and  disbursements  of  notaries  and 
fees  of  officers  of  justice,  reckoning  from  the  time  when  they  be- 
came payable; 

3.  Against  advocates,  attorneys,  notaries  and  other  officers  or 
functionaries  who  are  depositaries  in  virtue  of  their  office,  for  the 
recovery  of  papers  and  titles  confided  to  them;  reckoning  from  the 
termination  of  the  proceedings  in  which  such  papers  and  titles 
were  made  use  of,  or,  in  other  cases  from  the  date  of  their  recep- 
tion; 

4.  Upon  inland  or  foreign  bills  of  exchange,  promissory  notes, 
or  notes  for  the  delivery  of  grain  or  other  things,  whether  negoti- 
able or  not,  or  upon  any  claim  of  a  commercial  nature,  reckoning 
from  maturity;  this  prescription  however  does  not  apply  to  bank 
notes; 

5.  Upon  sales  of  moveable  effects  between  non-traders   or  be- 
tween traders  and  non-traders,  these  latter  sales  being  in  all 
held  to  be  commercial  matters: 
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6.  For  hire  of  labor  or  for  the  price  of  manual,  professional  or 
Intellectual  work  and  materials  furnished;  saving  the  exceptions 
contained  in  the  following  articles; 

7.  For  visits,  services,  operations  and  medicines  of  physicians 
or  surgeons,  reckoning  from  each  service  or  things  furnished.  The 
oath  of  the  physician  or  surgeon  makes  proof  as  to  the  nature  and 
duration  of  the  services.  R.  S.  Q.  5851;  C.  N.  2272,  2273,  2276;  C. 
C.  1734.  2267. 

2261.  The  following  actions  are  prescribed  by  two  years: 

1.  For  seduction,  or  lying  in  expenses: 

2.  For  damages  resulting  from  offences  or  quasi-offences,  when- 
ever other  provisions  do  not  apply; 

3.  For  wages  of  workmen  not  reputed  domestics  and  who  are 
hired  for  a  year  or  more; 

4.  For  sums  due  schoolmasters  and  teachers,  for  tuition,  and 
board  and  lodging  furnished  by  them.     C.  C.  2267. 

2262.  The  following  actions  are  prescribed  by  one  year: 

1.  For  slander  or  libel,  reckoning  from  the  day  that  it  came  to 
the  knowledge  of  the  party  aggrieved; 

2.  For  bodily  injuries,  saving  the  special  provisions  contained 
in  article  1056  and  cases  regulated  by  special  laws: 

3.  For  wages  of  domestic  or  farm  servants,  merchants'  clerks 
and  other  employees  who  are  hired  by  the  day,  week  or  month,  or 
for  less  than  a  year; 

4.  For  hotel  or  boarding-house  charges.  C.  N.  1781,  2272;  C.  C. 
2267. 

2263.  Short  limitations  and  prescriptions  established  by  acts 
of  parliament,  follow  the  rules  peculiar  to  them,  as  well  in  matters 
respecting  the  rights  of  the  Crown  as  in  those  respecting  the  rights 
of  all  others. 

2264.  After  renunciation  or  interruption,  except  as  to  pres- 
cription by  ten  years  in  favor  of  subsequent  purchasers,  prescrip- 
tion recommences  to  run  for  the  same  time  as  before,  if  there  be 
no  novation,  saving  the  provisions  of  the  following  article.  C.  C.  2255. 

2265.  Any  action  which  is  not  declared  to  be  perempted,  and 
any  judicial  condemnation,  constitutes  a  title  which  is  only  pres- 
cribed by  thirty  years,  although  the  subject  matter  thereof  be  soon- 
er prescriptible. 

A  judicial  admission  interrupts  prescription,  even  in  an  action 
the  peremption  of  which  is  •declared  or  which  is  otherwise  insuf- 
ficient to  interrupt  it  alone;  but  the  prescription  which  recommences 
is  not  thereby  prolonged..  C.  N.  2244,  2247,  2248;  C.  C.  2226. 

2266.  A  continuation  of  like  services,  work,  sales  or  supplies, 
does  not  hinder  a  prescription,  if  there  have  been  no  acknowledg- 
ment or  other  cause  of  interruption.    C.  N.  2274. 

2267.  In  all  the  cases  mentioned  in  articles  2250,  2260,  2261  and 
2262  the  debt  is  absolutely  extinguished  and  no  action  can  be  main- 
tained after  the  delay  for  prescription  has  expired.  C.  N.  2275;  C. 
C.  21S8. 

2268.  Actual  possession  of  a  corporeal  moveable,  by  a  person 
as  proprietor,  creates  a  presumption  of  lawful  title.  Any  party 
claiming  such  moveable,  must  prove  ibeside  his  own  right,  the  de- 
fects in  the  possession  or  in  the  title  of  the  possessor  who  claims 
prescription,  or  who,  under  the  provision  of  the  present  article,  is 
exempt  from  doing  so. 

Prescription  of  corporeal  moveables  takes  place  after  the  lapse 
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of  three  years,  reckoning  from  the  loss  of  possession  in  favor  of 
possessors  in  good  faith,  even  /when  the  loss  of  possession  has  been 
occasioned  by  theft. 

This  prescription  is  not,  however,  necessary  to  prevent  reven- 
dication  if  the  thing  have  been  bought  in  good  faith  in  a  fair  or 
market,  or  at  a  public  sale,  or  from  a  trader  dealing  in  similar  ar- 
ticles, nor  in  commercial  matters  generally;  saving  the  exception 
contained  in  the  following  paragraph. 

Nevertheless,  so  long  as  prescription  ihas  not  been  acquired, 
the  thing  lost  or  stolen  may  be  revendicated,  although  it  have  been 
bought  in  good  faith  in  the  cases  of  the  preceding  paragraph;  but 
the  revendication  in  such  cases  can  only  take  place  upon  reimbur- 
sing the  purchaser  for  the  price  which  he  has  paid. 

If  the  thing  have  been  sold  under  the  authority  of  law,  it  can- 
not, in  any  case,  be  revendicated. 

The  stealer  or  other  violent  clandestine  possessor  of  a  thing, 
and  his  successors  by  general  title,  are  debarred  from  prescribing 
by  articles  2197  and  2198.  C.  N.  2279,  2280;  C.  C.  1488,  1489,  1490; 
C.  C.  P.  668. 

2269.  Prescriptions  which  the  law  fixes  at  less  than  thirty  years, 
other  than  those  in  favor  of  subsequent  purchasers  of  immoveables 
with  title  and  in  good  faith,  and  that  in  case  of  rescission  of  con- 
tracts mentioned  in  article  2258,  run  against  minors,  idiots,  mad- 
men and  insane  persons,  whether  or  not  they  have  tutors  or  cur- 
ators, saving  their  recourse  against  the  latter.  C.  N.  2278;  C  C. 
2222. 

SECTION  VI. 

Transitory  Provisions- 

■  2270.  Prescriptions  begun  before  the  promulgation  of  this  code, 
must  be  governed  by  the  former  laws. 

Nevertheless  prescriptions  then  begun,  for  which,  according  to 
these  laws,  an  immemorial  duration  or  one  of  a  ihundred  years  is 
required,  are  acquired  without  respect  to  such  necessity. 
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B.  C.  TRUSTEES  AND  EXECUTORS  ACT.  ;|  641 

BRITISH    COLUMBIA 

R.  S.  B.  C,  1897.,  CHAP.  187. 

An  Act  respecting  the  Powers  and  Duties  of  Trustees  and  Exe- 
cutors; the  appointment  of  new  Trustees;  for  better  securing  Trust 
Funds;  for  the  relief  of  Trustees;  and  to  consolidate  and  amend  the 
Laws  relating  to  the  Conveyance  and  Transfer  of  Real  and  Per- 
sonal Property  vested  in  Mortgagees  and  Trustees. 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  British  Columbia,  enacts  as 
follows:  — 

SHORT  TITLE. 

1.  Short  title. — This  Act  may  be  cited  as  the  "Trustees  and 
Executors  Act."     C.  A.  1888,  c.  115,  s.  1. 

PRELIMINARY. 

2.  Application  of  Act.— Except  as  hereinafter  provided,  the 
provisions  contained  in  this  Act  shall  extend  to  persons  entitled  or 
acting  under  a  deed,  will,  codicil,  or  other  instrument  executed  be- 
fore or  after  the  passing  of  this  Act.     C.  A.  1888,  c.  115,  s.  2". 

INTERPRETATION. 

3.  Interpretation  clause. — The  several  words  hereinafter 
named  are  herein  used  and  applied  in  the  manner  following  respect- 
ively, that  is  to  say:  — 

"Lands." — The  word  "lands"  shall  extend  to  and  include  man- 
ors, messuages,  tenements,  and  hereditaments,  corporeal  and  incor- 
poreal, of  every  tenure  or  description,  whatever  may  be  the  estate 
or  interest  therein; 

"Stocks." — The  word  "stock"  shall  mean  any  fund,  annuity,  or 
security  transferable  in  books  kept  by  any  company  or  society  es- 
tablished or  to  be  established,  or  transferable  by  deed  alone,  or  by 
deed  accompanied  by  other  formalities,  and  any  share  or  interest 
therein: 

"Seised." — The  word  "seised"  shall  be '  applicable  to  any  vest- 
ed estate  for  life  or  of  a  greater  description,  'and  shall  extend  to 
estates  at  law  and  in  equity,  in  possession  or  in  futurity,  in  any 
land:    , 

"Possessed." — The  word  "possessed"  shall  be  applicable  to  any 
vested  estate  less  than  a  life  estate,  at  law-  or  in  equity,  in  posses- 
sion or  in  expectancy,  in  any  lands: 

"Contingent  right." — The 'words  "contingent  right,"  as  applied 
to  lands,  shall  mean  a  contingent  or  executory  interest,  a  possibil- 
ity coupled  with  an  interest,  whether  the  object  of  'the  gift  or  lim- 
itation of  such  interest  or  possibility  be  or  be  not  ascertained,  also 
a  right  of  entry,  whether  immediate  or  future,  and  whether  vested 
or  contingent: 

"Convey"  and  "conveyance." — The  words  "convey"  and  "con- 
veyance." applied  to  any  person,  shalil  mean  the  execution  by  such 
person  of  every  necessary  or  suitable  assurance  for    conveying    or 
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disposing  to  another  lands  whereof  such  person  is  seised  or  entit- 
led to  a  contingent  right,  either  for  'the  whole  estate  of  the  per- 
son conveying  or  disposing,  or  for  any  less  estate,  together  with 
the  performance  of  all  formalities  required  by  law  to  the  validity  of 
such  conveyance,  including  the  acts  to  be  performed  by  married 
women  (in  accordance  with  the  provisions  of  the  "Land  Registry 
Act"),  and  tenants  in  tail  in  accordance  with  the  provisions  of  the 
Act  intituled  "An  Act  for  the  Abolition  of  Fines  and  Recoveries, 
and  the  Substitution  of  more  simple  Modes  of  Assurance;" 

"Assign"  and  "assignment." — The  words  "assign"  and  "as- 
signment" shall  mean  the  execution  and  performance  by  a  person 
of  every  necessary  or  suitable  deed  or  act  for  assigning,  surrend- 
ering, or  otherwise  transferring  lands  of  which  such  person  is  pos- 
sessed, either  for  the  whole  estate  of  the  person  so  possessed  or 
for  any  less  estate: 

"Transfer." — The  word  "transfer"  shall  mean  the  execution 
and  performance  of  every  deed  and  act  by  which  a  person  entitled 
to  stock  can  transfer  such  stock  from  himself  to  another. 

"Supreme  Court." — The  words  "Supreme  Court"  shall  mean 
the  Supreme  Court  of  British  Columbia: 

"Judge." — The  words  "Judge"  or  "Judge  of  said  Supreme 
Court"  shall  mean  and  include  any  of  Her  Majesty's  Justices  of  the 
Supreme  Court; 

"Trust." — The  word  "trust"  shall  not  mean  the  duties  incident 
to  an  estate  conveyed  by  way  of  mortgage;  but  with  this  exception, 
the  words  "trust"  and  "trustee"  shall  extend  to  and  include  implied 
and  constructive  trusts,  and  shall  extend  to  and  include  cases  where 
the  trustee  lias  some  beneficial  estate  or  interest  in  the  subject  of 
the  trust,  and  shall  extend  to  and  include  the  duties  incident  to  the 
office  of  personal  representative  of  a  deceased  person: 

"Lunatic." — The  word  "lunatic"  shall  mean  any  person  who 
shall  have  been  found  to  be  a  lunatic  upon  a  commission  of  inquiry 
in  the  nature  of  a  writ  de  lunutico  inquirendo: 

"Person  of  unsound  mind." — The  expression  "person  of  un- 
sound mind"  shall  mean  any  person,  not  an  infant,  who,  not  having 
been  found  to  be  a  lunatic,  shall  be  incapable,  from  infirmity  of 
mind,  to  manage  his  own  affairs: 

"Devisee." — The  word  "devisee"  shall,  in  addition  to  its  ordin- 
ary signification,  mean  the  heir  of  a  devisee  and  the  devisee  of  an 
heir,  and  generally  any  person  claiming  an  interest  in  the  lands  of 
a  deceased  person,  not  as  heir  of  such  deceased  person,  but  by  a 
title  dependent  solely  upon  the  operation  of  the  laws  concerning 
devise  and  descent: 

"Decree." — The  word  "decree"  shall  mean  or  be  equivalent  to 
the  word  judgment: 

"Mortgage." — The  word  "'mortgage"  shall  be  applicable  to 
every  estate,  interest,  or  property  in  lands  or  personal  estate  which 
would  in  a  Court  of  Equity  be  deemed  merely  a  security  for  money. 

POWERS  OF  TRUSTEES  AND  EXECUTORS. 

4.  Receipts  of  trustees. — The  receipts  in  writing  of  any  trust- 
ees or  trustee  for  any  money  payable  to  them  or  him,  by  reason  or 
in  the  exercise  of  any  trusts  or  powers  reposed  or  vested  in  them 
or  him,  shall  be  sufficient  discharges  for  the  money  therein  express- 
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ed  to  be  received,  and  shall  effectually  exonerate  the  persons  pay- 
ing such  money  from  seeing  to  the  application  thereof,  or  from 
being  answerable  for  any  loss  or  misapplication  thereof.  C.  A.  1888, 
c.  115,  s.  3. 

5.  Purchaser  not  to  be  bound  to  see  ito  the  application  of 
purchase  money. — The  bona  fide  payment  to  and  me  receipt  of  any 
person  to  whom  any  purchase  or  mortgage  money  shall  be  payable 
upon  any  express  or  implied  trust  shall  effectually  discharge  the 
person  paying  the  same  from  seeing  to  the  application  or  being  an- 
swerable for  the  misapplication  thereof,  unless  the  contrary  shall  be 
expressly  declared  by  the  instrument  creating  the  trust  or  security. 
C.  A.  1888,  c.  115,  s.  4. 

6.  Devisee  in  trust  may  raise  money  by  sale  notwithstand- 
ing want  of  express  power  in  tthe  will. — Where  by  any  will 
which  has  or  shall  come  into  operation  after  the  twenty-first  day 
of  March,  1881,  the  testator  shall  have  charged  his  real  estate  or 
any  specific  portion  thereof  with  the  payment  of  his  -debts,  or  with 
the  payment  of  any  legacy  or  other  specific  sum  of  money,  and 
shall  have  devised  the  estate  so  charged  to  any  trustee  or  trustees 
for  the  whole  of  his  estate  or  interest  therein,  and  shall  not  have 
made  any  express  provision  for  the  raising  of  such  debt,  legacy,  or 
sum  of  money  out  of  such  estate,  it  shall  be  lawful  for  the  said  de- 
visee or  devisees  in  trust,  notwithstanding  any  trust  actually  de- 
clared by  the  testator,  to  raise  such  debts,  legacy,  or  money  as 
aforesaid  by  a  sale  and  absolute  disposition  by  public  auction  or 
private  contract  of  tJhe  said  hereditaments  or  any  part  thereof,  or 
by  a  mortgage  of  the  same,  or  partly  in  one  mode  and  partly  in 
the  other,  and  any  deed  or  deeds  of  mortgage  so  executed  may  re- 
serve such  rate  of  interest  and  fix  such  period  or  periods  of  repay- 
ment as  the  person  or  persons  executing  the  same  shall  think  prop- 
er.    C.  A.  1888,  c.  115,  s.  5. 

7.  Powers  given  by  last  section  extended  to  survivors,  de- 
visees, etc. — The  power  conferred  by  the  last  preceding  section 
shall  extend  to  all  and  every  person  or  persons  in  whom  the  es- 
tate devised  shall  for  the  time  being  be  vested  by  survivorship, 
descent,  or  devise,  or  to  any  person  or  persons  who  may  be  ap- 
pointed under  any  power  in  the  will,  or  by  any  court  having  jur- 
isdiction, to  succeed  to  the  trusteeship  vested  in  such  devisee  or 
devisees  in  trust  as  aforesaid.     C.  A.  1888,  c.  115,  s.  6. 

8.  Executors  to  have  power  of  raising  money,  etc.,  where 
there  is  no  sufficient  devise. — If  any  testator  who  shall  have 
created  such  a  charge  as  is  described  in  the  sixth  section  shall  not 
have  devised  the  hereditaments  charged  as  aforesaid  on  such  terms 
as  that  his  whole  estate  and  interest  therein  shall  become  vested 
in  any  trustee  or  trustees,  the  executor  or  executors  for  the  time 
being  named  in  such  will  (if  any)  shall  have  the  same  or  the  like 
power  of  raising  the  said  moneys  as  is  hereinbefore  vested  in  the 
devisee  or  devisees  in  trust  of  the  said  hereditaments,  and  such 
power  shall  from  time  to  time  devolve  to  and  become  vested  in  the 
person  or  persons  (if  any)  in  whom  the  executorship  shall  for  the 
time  being  be  vested;  but  any  sale  or  mortgage  under  this  Act 
shall  operate  only  on  the  estate  and  interest,  whether  legal  or  equit- 
aJble,  of  the  testator,  and  shall  not  render  it  unnecessary  to  get 
in  any  outstanding  subsisting  legal  estate.    C  A.  1888,  c.  115,  s.  7. 

9.  Sections  6,  7,  and  8  not  to  affect  certain  sales,  etc.,  nor 
to  extend  to  devisees  in  fee  or  in  tail. — The  provisions  contained 
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in  the  three  last  preceding  sections  shall  not  in  any  way  prejudice 
or  affect  any  sale  or  mortgage  already  made  or  hereafter  to  be 
made,  under  or  in  pursuance  of  any  will  coming  into  operation  be- 
fore the  twenty-fifth  day  of  March,  1881,  but  the  validity  of  any 
6udh  sale  or  mortgage  shall  be  ascertained  and  determined  in  all 
respects  as  if  this  Act  had  not  passed;  and  the  said  several  sections 
shall  not  extend  to  a  devise  to  any  person  or  persons  in  fee  or  in 
tail  or  for  the  testator's  whole  estate  and  interest  charged  with 
debts  or  legacies,  nor  shall  they  affect  the  power  of  any  such  devisee 
or  devisees  to  sell  or  mortgage  as  he  or  they  may  by  law  now  do. 
C.  A.  1888,  c.  115,  s.  8. 

10.  Purchasers,  etc.,  not  bound  to  inquire  as  to  powers. — 
Purchasers  or  mortgagees  shall  not  be  bound  to  inquire  whether 
the  powers  conferred  by  the  three  last  mentioned  sections,  or  either 
of  them,  shall  have  been  duly  and  correctly  exercised  by  the  per- 
son or  persons  acting  in  virtue  thereof.     C.  A.  1888,  c.  115,  s.  9. 

INVESTMENT  OF  TRUST  FUNDS. 

11.  Investment  of  trust  funds  by  trustees. — Trustees  hav- 
ing trust  money  in  their  hands,  which  it  is  their  duty  to  invest  at 
interest  or  in  the  purchase  of  real  estate,  shall  be  at  liberty,  at 
their  discretion,  to  invest  the  same  in  any  of  the  Parliamentary 
stocks  or  public  funds  of  Great  Britain  or  Canada,  or  in  Dominion 
or  Provincial  Government  securities,  or  Municipal  debentures,  the 
interest  and  payment  whereof  is  guaranteed  by  Government,  or  on 
mortgage  of  real  estate;  and  such  trustees  shall  also  be  at  liberty, 
at  their  discretion,  to  call  in  any  trust  funds  invested  in  any  other 
securities  than  as  aforesaid,  and  to  invest  the  same  on  any  such  se- 
curities than  as  aforesaid,  and  also  from  time  to  time,  at  their  dis- 
cretion, to  vary  any  such  investments  as  aforesaid  for  others  of  the 
same  nature:  Provided  always,  th#t  no  such  original  investment  as 
aforesaid,  and  no  such  change  of  investment  as  aforesaid,  shall  be 
made  where  there  is  a  person  under  no  disability  entitled  in  posses- 
sion to  receive  the  income  of  the  trust  fund  for  his  life,  or  for  a  term 
of  years  determinable  with  his  life,  or  for  any  greater  estate,  with- 
out the  consent  in  writing  of  such  person.    C.  A.  1888,  c.  115,  s.  10. 

MAINTENANCE  OF  INFANTS. 

12.  In  case  property  held  in  trust  for  infant,  trustees  may 
apply  income  for  maintenance  of  infant. — In  all  cases  where 
any  property  is  held  by  trustees  in  trust  for  an  infant,  either  abso- 
lutely or  contingently  on  his  attaining  the  age  of  twenty-one  years, 
or  on  the  occurrence  of  any  event  previously  to  his  attaining  that 
age,  it  shall  be  lawful  for  such  trustees,  at  their  sole  discretion,  to 
pay  to  the  guardians  (if  any)  of  such  infant,  or  otherwise  to  apply 
for  or  towards  the  maintenance  or  education  of  such  infant,  the 
whole  or  any  part  of  the  income  to  which  such  infant  may  be  en- 
titled in  respect  of  such  property,  whether  there  be  any  fund  ap- 
plicable to  the  same  purpose  or  any  other  person  bound  by  law  to 
provide  for  such  maintenance  or  education  or  not,  and  such  trustees 
shall  accumulate  all  the  residue  of  such  income  by  way  of  com- 
pound interest,  by  investing  the  same  and  the  resulting  income 
thereof  from  time  to  time  in  proper  securities,  for  the  benefit  of 
the  person  who  shall  ultimately  become  entitled  to  the  property 
from  which  such  accumulation    shall    have   arisen:     Provided    al- 
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ways,  that  it  shall  be  lawful  for  such  trustees  at  any  time,  if  it 
shall  appear  to  them  expedient,  to  apply  the  whole  or  any  part  of 
such  accumulations  as  if  the  same  were  part  of  the  income  arising 
in  the  then  current  year.    C.  A.  1888,  c.  115,  s.  11. 

13.  Property  held  in  trust  for  infant  may  be  sold  by  leave 
of  a  Jndge,  and  proceeds  thereof  applied  for  maintenance  and 
education  of  such  infants. — Application  and  investment  of 
moneys  so  realized. — In  all  cases  where  any  property,  either  real 
or  personal,  is  held  by  trustees  in  trust  for  an  infant,  either  ab- 
solutely or  contingently  on  his  attaining  the  age  of  twenty-one 
years,  or  on  the  occurrence  of  any  event  previously  to  his  attain- 
ing that  age,  and  where  the  income  arising  from  such  property  is 
insufficient  for  the  maintenance  and  education  of  such  infant,  it 
shall  be  lawful  for  trustees,  by  leave  of  a  Judge  of  the  Supreme 
Court  to  be  obtained  in  a  summary  manner,  to  sell  and  dispose  of 
any  portion  of  such  real  or  personal  property,  and  to  pay  to  the 
guardians  (if  any)  of  such  infant,  or  otherwise  to  apply  for  or  to- 
wards the  maintenance  or  education  of  such  infant,  the  whole  or 
any  part  of  the  money  to  arise  from  such  sale  as  aforesaid;  and 
in  the  event  of  the  whole  of  the  money  arising  from  any  sale  of 
the  real  or  personal  property  as  aforesaid  not  being  immediately 
required  for  the  maintenance  and  education  of  such  infant,  then 
the  said  trustees  shall  invest  the  surplus  moneys,  and  the  result- 
ing income  therefrom,  from  time  to  time  in  proper  securities,  and 
shall  apply  such  moneys,  and  the  proceeds  thereof,  from  time  to 
time  for  the  education  and  maintenance  of  the  said  infant,  and 
shall  hold  all  the  residue  of  the  moneys  and  interest  thereon  not 
required  for  the  education  and  maintenance  of  such  infant  as  afore- 
said for  the  .benefit  of  the  person  who  shall  ultimately  become  en- 
titled to  the  property  from  which  such  moneys  and  interest  have 
arisen.    C.  A.  1888,  c.  115,  s.  12. 

14.  Conveyance  and  receipt  of  trustees  to  give  the  pur- 
chaser a  good  title. — Upon  any  sale  made  in  pursuance  of  the 
last  preceding  section,  the  deed  of  conveyance  duly  executed  by  and 
the  receipt  for  the  purchase  money  duly  signed  by  the  said  trust- 
ees shall  convey  a  good  title  to  the  purchaser  of  the  property  to 
be  conveyed,  and  shall  effectually  exonerate  the  person  paying  such 
money  from  seeing  to  the  application  thereof,  or  from  being  an- 
swerable for  any  loss  or  misapplication  thereof.  C.  A.  1888,  c.  115, 
s.  13. 

APPOINTMENT  OF  NEW  TRUSTEES. 

15.  Power  to  the  Court  to  appoint  new  trustees  where 
there  is  no  existing  trustee. — In  all  cases  where  it  shall  be  expe- 
dient to  appoint  a  new  trustee,  and  it  shall  be  bound  inexpedient, 
difficult,  or  impracticable  so  to  do  without  the  assistance  of  the 
said  Supreme  Court,  it  shall  be  lawful  for  the  said  court  to  make 
an  order  appointing  a  new  trustee  or  new  trustees,  whether  there 
be  any  existing  trustee  or  not  at  the  time  of  making  such  order  and 
either  in  substitution  for  or  in  addition  to  any  existing  trustee  or 
trustees.    15  and  16  Vict.  (Imp.)  c.  55,  s.  9. 

16.  The  new  trustees  to  have  the  powers  of  trustees  ap- 
pointed by  decrees  in  suits. — The  person  or  persons  who,  upon 
the  making  of  such  order  as  last  aforesaid,  shall  be  trustee  or 
trustees,  shall  have  all  the  same  rights  and  powers  as  he  or  they 
would  have  had  if  appointed  by  a  decree  or  judgment  in  a  suit  or 
action.     13  and  14  Vict.  (Imp.),  c.  60,  s.  33. 
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17.  Power  to  Court  to  vest  lands  in.  new  trustees. — It  shall 
be  lawful  for  the  Supreme  Court,  upon  making  any  order  for  ap- 
pointing a  new  trustee  or  new  trustees,  either  by  the  same  or  by 
any  subsequent  order,  to  direct  that  any  lands  subject  to  the  trust 
shall  vest  in  the  person  or  persons  who  upon  the  appointment 
shall  be  the  trustee  or  trustees  for  such  estate  as  the  court  shall 
direct;  and  such  order  shall  have  the  same  effect  as  if  the  person 
or  persons  who  before  such  order  was  or  were  the  trustee  or  trust- 
ees (if  any)  had  duly  executed  all  proper  conveyances  of  such  lands 
for  such  estate.     13  and  14  Vict.  (Imp.),  c.  60,  s.  34. 

18.  Power  to  Court  to  vest  right,  to  call  for  transfer  of 
stock,  or  recover  chose  in  action  in  new  trustees. — It  shall  be 
lawful  for  the  Supreme  Court,  upon  making  an  order  for  appointing 
a  new  trustee  or  new  trustees,  either  by  the  same  or  by  any  subse- 
quent order,  to  vest  the  right  to  call  for  a  transfer  of  any  stock 
subject  to  the  trust,  or  to  receive  the  dividends  or  income  thereof, 
or  to  sue  for  or  recover  any  chose  in  action,  subject  to  the  trust, 
or  any  interest  in  respect  thereof,  in  the  person  or  persons  who 
upon  the  appointment  shall  be  the  trustee  or  trustees.  13  and  14 
Vict.  (Imp.),  c.  60,  s.  35. 

19.  Appointment  of  new  trutees  how  made. — Whenever  any 
trustee,  either  original  or  substituted,  and  whether  appointed  by  the 
Supreme  Court  or  otherwise,  shall  lie  or  desire  to  be  discharged 
from,  or  refuse,  or  become  unfit  or  incapable  to  act  in  the  trusts  or 
powers  in  him  reposed,  before  the  same  shall  have  been  fully  dis- 
charged and  performed,  it  shall  be  lawful  for  the  person  or  persons 
nominated  for  that  purpose  by  the  deed  or  will  or  otber  instrument 
creating  the  trust  (if  any),  or  if  there  be  no  such  person,  or  no  such 
person  able  and  willing  to  act,  then  for  the  surviving  or  continuing 
trustees  or  trustee  for  the  time  being,  or  the  acting  executors  or  ex- 
ecutor, or  administrators  or  administrator  of  the  last  surviving  and 
continuing  trustee,  or  the  last  retiring  trustee,  by  writing,  to  ap- 
point any  other  person  or  persons  to  be  a  trustee  or  trustees  in  the 
place  of  the  trustee  or  trustees  so  dying  or  desiring  to  be  discharged, 
or  refusing,  or  becoming  unfit  or  incapable  to  act  aforesaid;  and  so 
often  as  any  new  trustee  or  trustees  shall  be  so  appointed  as  afore- 
said, all  the  trust  property  (if  any)  which  for  the  time  being  shall 
be  vested  in  the  surviving  or  continuing  trustees  or  trustee,  or  in 
the  heirs,  executors,  or  administrators  of  any  trustee,  shall,  with  all 
convenient  speed,  be  conveyed,  assigned  and  transferred,  so  that 
the  same  may  be  legally  and  effectually  vested  in  such  new  trustee 
or  trustees,  either  solely  or  jointly  with  the  surviving  or  continuing 
trustees  or  trustee  as  the  case  may  be  require;  and  every  new  trustee 
or  trustees  to  be  appointed  as  aforesaid,  as  well  before  as  after  such 
conveyance  or  assignment  as  aforesaid,  and  also  every  trustee  ap- 
pointed by  the  Supreme  Court,  either  before  or  after  the  passing  of 
this  Act,  shall  bave  the  same  powers,  authorities,  and  directions,  and 
shall  in  all  respects  act  as  if  be  had  been  originally  nominated  a 
trustee  by  the  deed,  will,  or  other  instrument  creating  the  trust. 
C.  A.  1888,  c.  115,  s.  14. 

20.  Appointment  where  trustee  nominated  in  a  will  has 
died  in  testator's  lifetime. — The  power  of  appointing  new  trust- 
ees hereinbefore  contained  may  be  exercised  in  cases  where  a 
trustee  nominated  in  a  will  has  died  in  the  lifetime  of  the  testator. 
C.  A.,  1888,  c.  115.  s.  15. 

21.  Power  to  appoint  new  trustees  in  lieu  of  persons  con- 
victed of  felony. — When  any  person  is  or  shall  be  jointly  or  solely 


B.  C.  TRUSTEES  AND  EXECUTORS  ACT.  647 

seised  or  possessed  of  any  lands,  or  entitled  to  any  stock  upon 
any  trust,  and  such  person  has  been  or  shall  be  convicted  of  an  in- 
dictable offence,  it  shall  be  lawful  for  the  said  Supreme  Court,  upon 
proof  of  such  conviction,  to  appoint  any  person  to  be  a  trustee  in 
the  place  of  such  convict  and  to  make  an  order  for  vesting  such 
lands,  or  the  right  to  transfer  such  stock,  and  to  receive  the  divid- 
ends or  income  thereof,  in  such  person  to  be  so  appointed  trustee; 
and  such  order  shall  have  the  same  effect  as  to  lands  as  if  the  con- 
vict trustee  had  been  free  from  any  disability,  and  had  duly  ex- 
ecuted a  conveyance  or  assignment  of  his  estate  and  interest  in  the 
same.     15  and  16  Vict.  (Imp.),  c.  55,  s.  8. 

22.  Old  trustees  not  to  be  discharged  from  liability. — Any 
such  appointment  by  the  court  of  new  trustees,  and  any  such  con- 
veyance, assignment,  or  transfer  as  aforesaid,  shall  operate  no  fur- 
ther or  otherwise  as  a  discharge  to  any  former  or  continuing  trustee 
than  an  appointment  of  new  trustees  under  any  power  for  that 
purpose  contained  in  any  instrument  would  have  done.  13  and  14 
Vict.  (Imp.),  c.  60.  s.  36. 

23.  Who  may  apply. — An  order  under  any  of  the  hereinbefore 
contained  provisions  for  the  appointment  of  a  new  trustee  or  trust- 
ees, or  concerning  any  lands,  stock,  or  chose  in  action  subject  to  a 
trust,  may  be  made  upon  the  application  of  any  person  beneficially 
interested  in  such  lands,  stock,  or  chose  in  action,  whether  under 
disability  or  not,  or  upon  the  application  of  any  person  duly  appoint- 
ed as  a  trustee  thereof;  and  an  order  under  any  of  the  provisions 
hereinbefore  contained  concerning  any  lands,  stock,  or  chose  in  ac- 
tion subject  to  a  mortgage,  may  be  made  on  the  application  of  any 
person  beneficially  interested  in  the  equity  of  redemption,  whether 
under  disability  or  not,  or  of  any  person  interested  in  the  moneys 
secured  by  such  mortgage.    13  and  14  Vict.  (Imp.),  c.  60,  s.  37. 

ADMINISTRATION  AND   DISTRIBUTION. 

24.  Payment  of  debts  by  executors. — It  shall  be  lawful  for 
any  executors  to  pay  any  debts  or  claims  upon  any  evidence  that 
they  may  think  sufficient,  and  to  accept  any  composition,  or  any 
security,  real  or  personal,  for  any  debts  due  to  the  deceased,  and  to 
allow  any  time  for  payment  of  any  such  debts  as  they  shall  think 
fit,  and  also  to  compromise,  compound,  or  submit  to  arbitration  all 
debts,  accounts,  claims,  and  things  whatsoever  relating  to  the  estate 
of  the  deceased;  and  for  any  of  the  purposes  aforesaid  to  enter  into, 
give,  and  execute  such  agreements,  instruments  of  composition,  re- 
leases, and  other  things  as  they  shall  think  expedient,  without  being 
responsible  for  any  loss  to  be  occasioned  thereby.  C.  A.,  1888,  c. 
115,  s.  16. 

24a.  If  claim  is  rejected  and  notice  given  an  action  must 
be  brought  within  a  certain  period. — In  case  the  executor  or 
administrator  gives  notice  in  writing  referring  to  this  section,  and 
of  his  intention  to  avail  himself  thereof,  to  any  creditor  or  any  per- 
son of  whose  claims  against  the  estate  he  had  notice,  or  to  the 
attorney  or  agent  of  such  creditor  or  other  person,  that  he,  the  ex- 
ecutor or  administrator,  rejects  or  desputes  the  claim,  it  shall  be 
the  duty  of  the  claimant  to  commence  his  action  in  respect  of  the 
claim  within  six  months  after  the  notice  is  given,  in  case  the  debt, 
or  some  part  thereof,  is  due  at  the  time  of  the  notice,  or  within  six 
months  of  the  time  the  debt,  or  some  part  thereof,  falls  'due,  if  no 
part  thereof  is  due  at  the  time  of  the  notice  and  in  default,  the 
claim  shall  be  forever  barred.     (Added  by  62  Vict.,  c.  76,  s.  2.) 
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25.  As  to  liability  of  executor  or  administrator  in  respect 
of  rents,  covenants,  or  agreements. — Where  an  executor  or  ad- 
ministrator liable  as  such  to  the  rents,  covenants  or  agreements  con- 
tained in  any  lease  or  agreement  for  a  lease  granted  or  assigned  to 
the  testator  or  intestate  whose  estate  is  being  administered,  shall 
have  satisfied  all  such  liabilities  under  the  said  lease  or  agreement 
for  a  lease  as  may  have  accrued  due  and  been  claimed  up  to  the 
time  of  th-e  assignment  hereinafter  mentioned,  and  shall  have  set 
apart  a  sufficient  fund  to  answer  any  future  claim  that  may  be 
made  in  respect  to  any  fixed  or  ascertained  sum  covenanted  or 
agreed  by  the  lessee  to  be  laid  out  on  the  property  demised  or 
agreed  to  be  demised,  although  the  period  for  laying  out  the  same 
may  not  have  arrived,  and  shall  have  assigned  the  lease  or  agree- 
ment for  a  lease  to  a  purchaser  thereof,  he  shall  be  at  liberty  to 
distribute  the  residuary  personal  estate  of  the  deceased  to  and 
amongst  the  parties  entitled  thereto  respectively,  without  appro- 
priating any  part  or  any  further  part  (as  the  case  may  be)  of  the 
personal  estate  of  the  deceased  to  meet  any  future  liability  under 
the  said  lease  or,  agreement  for  a  lease;  and  the  executor  or  ad- 
ministrator so  distributing  the  residuary  estate  shall  not,  after  hav- 
ing assigned  the  said  lease  or  agreement  for  a  lease,  and  having, 
where  necessary,  set  apart  such  sufficient  fund  as  aforesaid,  be  per- 
sonally liable  in  respect  of  any  subsequent  claim  under  the  said 
lease  or  agreement  for  a  lease;  but  nothing  herein  contained  shall 
prejudice  the  right  of  the  lessor  or  those  claiming  under  him  to 
follow  the  assets  of  the  deceased  into  the  hands  of  the  person  or 
person  to  or  amongst  whom  the  said  assets  may  have  been  distri- 
buted.   C.  A.,  1888,  c.  115,  s.  17. 

26.  Assignees,  etc.,  after  due  notice  given,  may  distribute 
asselts  without  liability  to  creditors,  etc.,  having  claims  of 
which  no  notice  has  been  received. — Where  a  trustee  or  assignee 
acting  under  the  trusts  of  a  deed  or  assignment  for  the  benefit  of 
creditors  generally,  or  a  particular  class  or  classes  of  creditors  when 
the  creditors  are  not  designated  by  name  therein,  or  an  executor, 
or  an  administrator,  has  given  such  or  the  like  notices  as  in  the 
opinion  of  the  court  in  which  such  trustees,  assignee,  or  executor, 
or  administrator  is  sought  to  be  charged  would  have  been  given 
by  the  Supreme  Court  of  British  Columbia  in  a  suit  for  the  execu- 
tion of  the  trusts  of  such  deed  or  assignment,  or  an  administration 
suit  (as  the  case  may  be),  for  creditors  and  others,  to  send  in  to 
such  trustee,  assignee,  executor  or  administrator  their  claims  against 
the  person  for  the  benefit  of  the  creditors  of  whom  such  deed  or 
assignment  is  made,  or  the  estate  of  the  testator  or  intestate  (as 
the  case  may  be),  such  trustee,  assignee  executor  or  administrator 
shall,  at  the  expiration  of  the  time  named  in  the  said  notices,  or  the 
last  of  the  said  notices,  for  sending  in  such  claims,  be  at  liberty  to 
distribute  the  proceeds  of  the  trust  estate  or  the  assets  of  the  testa- 
tor or  intestate  (as  the  case  may  be),  or  any  part  thereof  amongst 
the  parties  entitled  thereto,  having  regard  to  the  claims  of  which 
such  trustee,  assignee,  executor  or  administrator  has  then  notice, 
and  shall  not  be  liable  for  the  proceeds  of  the  trust  estate  or  assets 
(as  the  case  may  be),  or  any  part  thereof,  so  distributed  to  any  per- 
son of  whose  claim  such  trustee,  assignee,  executor  or  administrator 
had  not  notice  at  the  time  of  the  distribution  thereof,  or  a  part 
thereof  (as  the  case  may  be);  but  nothing  in  this  Act  contained  shall 
prejudice  the  right  of  any  creditor  or  claimant  to  follow  the  proceeds 
of  the  trust  estate,  or  assets  (as  the  case  may  be),  or  any  part  there- 
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of.  'nto  the  Lands  of  the  person  or  persons  who  may  have  received 
the  same  respectively.     C.  A.  1888,  c.  115,  s.  18. 

27.  Trustees  may  pay  trust  moneys  or  transfer  stocks  and 
securities  in/to  the  Supreme  Court. — New  section  substituted  by 
5  Edw.  VII.,  c.  51,  s.  2,  infra. 

28.  Supreme  Court  to  make  orders  on  petition,  without 
bill,  for  application  of  trust)  moneys  and  administration  of 
trust. — Such  orders  as  shall  seem  fit  shall  be  from  time  to  time 
made  'by  the  said  Supreme  Court  in  respect  of  the  trust  moneys, 
stocks,  or  securities  so  paid  in,  transferred,  and  deposited  as  afore- 
said, and  for  the  investment  and  payment  of  any  such  moneys,  or  of 
any  dividends  or  interest  on  any  such  stocks  or  securities,  and  for 
the  transfer  and  delivery  out  of  any  such  stocks  and  securities,  a,nd 
for  the  administration  of  any  such  trusts  generally,  upon  a  pe- 
tition to  be  presented  in  a  summary  way  to  any  Judge  of  the  said 
court,  by  such  party  or  parties  as  to  the  court  shall  appear  to  be 
competent  and  necessary  in  that  behalf,  and  service  of  such  petition 
shall  be  made  upon  such  person  or  persons  as  the  court  shall  see  fit 
and  direct;  and  every  order  made  upon  any  such  petition  shall  have 
the  same  authority  and  effect,  and  shall  be  enforced  and  subject  to 
re-hearing  and  appeal,  in  the  same  manner  as  if  the  same  had  been 
made  in  an  action  regularly  instituted  in  the  said  court;  and  if  it 
shall  appear  that  any  such  trust  funds  cannot  be  safely  distributed 
without  the  institution  of  an  action,  the  said  Supreme  Court  or  a 
Judge  may  direct  any  such  action  to  be  instituted.  10  and  11  Vict. 
(Imp.),  c.  96.  s.  1. 

29.  Supreme  Court  may,  upon  application  by  majority  of 
trustees,  etc.,  order  payment  or  transfer  of  trust  moneys, 
stocks,  or  securities  into  Supreme  Court. — If  upon  any  petition 
presented  to  a  Judge  of  the  Supreme  Court  in  the  matter  of  this  Act, 
it  shall  appear  to  the-  Judge  before  whom  such  petition  shall  be 
heard  that  any  moneys,  annuities,  stocks,  or  securities  are  vested 
in  any  persons  as  trustees.,  executors,  or  administrators,  or  other- 
wise, upon  trusts  within  the  meaning  of  this  Act,  and  that  the 
major  part  of  such  persons  are  desirous  of  paying  such  moneys  into 
court,  or  of  transferring  or  delivering  such  annuities,  stocks,  or 
securities  to  or  into  the  name  of  the  Accountant  of  said  Supreme 
Court,  under  the  provisions  of  this  Act,  but  that  for  any  reason  the 
concurrence  of  the  other  or  others  of  them  cannot  be  had,  it  shall 
be  lawful  for  such  Judge  as  aforesaid  to  order  and  direct  such  trans- 
fer, payment  or  delivery  to  be  made  by  the  major  part  of  such  per- 
sons without  the  concurrence  of  the  other  or  others  of  them;  and 
where  any  such  moneys  or  government  or  parliamentary  securities 
shall  be  deposited  with  any  banker,  broker,  or  other  depository,  it 
shall  be  lawful  for  such  Judge  as  aforesaid  to  make  such  order  for 
the  payment  or  delivery  of  such  moneys,  government  or  parlia- 
mentary securities,  to  the  major  part  of  such  trustees,  executors,  ad- 
ministrators, or  other  persons  as  aforesaid,  for  the  purpose  of  being 
paid  into  court,  transferred  or  delivered  to  or  into  the  name  of  the 
Accountant  of  the  Supreme  Court  as  to  the  said  Judge  shall  seem 
meet;  and  every  transfer  of  any  annuities,  stocks,  or  securities,  and 
every  payment  of  money  or  delivery  of  securities  in  pursuance  of 
any  such  order,  shall  be  as  valid  and  effectual  as  if  the  same  had 
been  made  on  the  authority  or  by  the  act  of  all  the  persons  entitled 
to  the  annuities,  stocks  or  securities  so  transferred,  or  the  moneys 
or  securities  so  paid  or  delivered  respectively,  and  shall  fully  pro- 
tect and  indemnify  all  bodies  corporate  or  persons  acting  under  or 
in  pursuance  of  such  order.    12  and  13  Vict.  (Imp.),  c.  74,  s   1. 
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POWER  TO  DEAL  WITH  INTEREST  OF  LUNATIC  OR  INFANT, 
TRUSTEE  OR  MORTGAGEE. 

30.  A  Judge  of  the  Supreme  Court  may  couvey  estates  of 
lunatic  trustees  and  mortgagees.—  When  any  lunatic  or  person 
of  unsound  mind  shall  be  seised  or  possessed  of  any  lands  upon  any 
trust  or  by  way  of  mortgage,  it  shall  be  lawful  for  a  Judge  of  the 
said  Supreme  Court  to  make  an  order  that  such  lands  be  vested  in 
such  person  or  persons  in  such  manner  and  for  such  estate  as  he 
shall  direct;  and  the  order  shall  have  the  same  effect  as  if  the 
trustee  or  mortgagee  had  been  sane,  and  had  duly  executed  a  con- 
veyance or  assignment  of  the  lands  in  the  same  manner  for  the 
same  estate.     13  and  14  Vict.  (Imp.),  c.  60.  s.  3. 

31.  May  convey  contingent  rights.— When  any  lunatic  or 
person  of  unsound  mind  shall  be  entitled  to  any  contingent  right 
in  any  lands  upon  any  trust  or  by  way  of  mortgage,  it  shall  be  law- 
ful for  a  Judge  of  the  said  Supreme  Court  to  make  an  order  wholly 
releasing  such  lands  from  such  contingent  right,  or  disposing  of  the 
same  to  such  person  or  persons  as  the  said  Judge  shall  direct;  and 
the  order  shall  have  the  same  effect  as  if  the  trustee  or  mortgagee 
had  been  sane,  and  had  duly  executed  a  deed  so  releasing  or  dispos- 
ing of  the  contingent  right.     13  and  14  Vict.  (Imp.),  c.  60,  s  4. 

32.  Court  may  transfer  stock  of  lunatic  trustees  and 
mortgagees.— When  any  lunatic  or  person  of  unsound  mind  shall 
be  solely  entitled  to  any  stock  or  to  any  chose  in  action  upon  any 
trust  or  by  way  of  mortgage,  it  shall  be  lawful  for  a  Judge  of  the 
said  Supreme  Court  to  make  an  order  vesting  in  any  person  or  per- 
sons the  right  to  transfer  such  stock,  or  to  receive  the  dividends  ur 
income  thereof,  or  to  sue  for  and  recover  such  chose  in  action  or 
any  interest  in  respect  thereof;  and  when  any  person  or  persons 
shall  be  entitled  jointly  with  any  lunatic  or  person  of  unsound  mind 
to  any  stock  or  chose  in  action  upon  any  trust  or  by  way  of  mort- 
gage, it  shall  be  lawful  for  any  such  Judge  to  make  an  order  vesting 
the  right  to  transfer  such  stock,  or  to  receive  the  dividends  or  in- 
come thereof,  or  to  sue  for  and  recover  such  chose  in  action,  or  any 
interest  in  respect  thereof,  either  in  such  person  or  persons  so  jointly 
entitled  as  aforesaid,  or  in  such  last-mentioned  person  or  persons 
together  with  any  other  person  or  persons  the  said  Judge  mav  ap- 
point.    13  and  14  Vict.   (Imp.),  c.  60,  s.  5. 

33.  Power  to  transfer  stock  of  deceased  person  whose 
personal  representative  is  a  lunatic. —  W'hen  any  stock  shall  be 
standing  in  the  name  of  any  deceased  person  whose  personal  repre- 
sentative is  a  lunatic  or  person  of  unsound  mind,  or  when  any  chose 
in  action  shall  be  vested  in  any  lunatic  or  person  of  unsound  mind 
as  the  personal  representative  of  a  deceased  person.,  it  shall  be  lawful 
for  a  Judge  of  the  said  Supreme  Court  to  make  an  order  vesting  the 
right  to  transfer  such  stock  or  to  receive  the  dividends  or  income 
thereof,  or  to  sue  for  and  recover  such  chose  in  action  or  any  in- 
terest in  respect  thereof,  in  any  person  or  persons  he  mav  appoint 
13  and  14  Vict.  (Imp.),  c.  60,  s.  6. 

34.  Power  to  make  an  order  for  the  transfer  or  receipt 
of  dividends  of  stock  in  name  of  an  infant  trustee. —  Wiion 
any  infant  shall  be  solely  entitled  to  any  stock  upon  any  trust,  it 
shall  be  lawful  for  the  said  Supreme  Court,  or  a  Judge  thereof,  to 
make  an  order  vesting  in  any  person  or  persons  the  right  to'  trans- 
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fer  such  stock,  or  to  receive  the  dividends  or  income  thereof;  and 
when  any  infant  shall  he  entitled  jointly  with  any  other  person  or 
persons  to  any  stock  upon  any  trust,  it  shall  be  lawful  for  the  said 
court  to  imake  an  order  vesting  the  right  to  transfer  such  stock,  or 
to  receive  the  dividends  o>  income  thereof,  either  in  the  person  or 
persons  jointly  entitled  with  the  infant,  or  in  him  or  them  together 
with  any  other  person  or  persons  the  said  court  may  appoint.  15 
and  16  Vict.  (Imp.),  c.  55,  s.  3 

35.  Supreme  Court  may  convey  estates  of  infant  trustees 
and  mortgagees. — Where  any  infant  shall  be  seised  or  possessed  of 
any  lands  upon  any  trust  or  by  way  of  mortgage,  it  shall  be  lawful 
for  the  said  Supreme  Court,  or  a  Judge  thereof,  to  make  an  order 
vesting  such  lands  in  such  person  or  persons,  in  such  manner  and 
for  such  estate  as  the  said  court  shall  direct;  and  the  order  shall 
have  the  same  effect  as  if  the  infant  trustee  or  mortgagee  had  been 
twenty-one  years  of  age,  and  had  duly  executed  a  conveyance  or  as- 
signment of  the  lands  in  the  same  manner  for  the  same  estate.  13 
and  14  Vict.  (Imp.),  c.  60,  s.  7. 

36.  Contingent  rights  of  infant  trustees  and  mortgagees. 
— "Where  any  infant  shall  be  entitled  to  any  contingent  right  in  any 
lands  upon  any  trust  or  by  way  of  mortgage,  it  shall  be  lawful  for 
the  said  Supreme  Court,  or  a  Judge  thereof,  to  make  an  order  whol- 
ly releasing  such  lands  from  such  contingent  right,  or  disposing  of 
the  same  to  such  person  or  persons  as  the  said  ^ourt  shall  direct; 
and  the  order  shall  have  the  same  effect  as  if  the  infant  had  been 
twenty-one  years  of  age,  and  had  duly  executed  a  deed  so  releasing 
or  disposing  of  the  contingent  right.  13  and  14  Vict.  (Imp.),  c.  60, 
s.  8. 

37.  Moneys  of  infants  and  persons  of  unsound  mind  to 
be  paid  into  Court. — Where  any  infant  or  person  of  unsound 
mind  shall  be  entitled  to  any  money  payable  in  discharge  of  any 
lands,  stock,  or  chose  in  action  conveyed.,  assigned,  or  transferred 
under  this  Act,  it  shall  be  lawful  for  the  person  by  whom  such 
money  is  payable  to  pay  the  same  into  the  said  Supreme  Court,  under 
and  pursuant  to  the  rules  of  the  said  court  in  that  behalf,  in  trust 
in  any  cause  then  depending  concerning  such  m/mey,  or,  if  there 
shall  be  no  such  cause,  to  the  credit  of  such  infant  or  person  of  un- 
sound mind,  subject  to  the  order  or  disposition  of  the  said  court; 
and  it  shall  be  lawful  for  the  said  court,  upon  petition  in  a  summary 
way,  to  order  any  money  -so  paid  to  be  invested,  and  to  order  pay- 
ment or  distribution  thereof,  or  payment  of  the  dividends  thereof, 
as  to  the  said  court  shall  seem  reasonable;  and  evsry  officer  of  the 
said  court  who  shall  receive  any  such  money  is  hereby  required  to 
give  to  the  person  paying  the  same  a  receipt  for  such  money,  and 
such  receipt  shall  be  an  effectual  discharge  for  the  money  therein  re- 
spectively expressed  to  have  been  received.  13  and  14  Vict.  (Imp.), 
c  60.  s.  4S. 

POWER  TO  DEAL  WITH   INTEREST  OF  TRUSTEE   OR   MORT- 
GAGEE WHO  IS  OUT  OF  THE  JURISDICTION.  OR 
NEGLECTS  OR  REFUSES  TO  ACT. 

38.  Court  may  convey  the  estate  of  a  trustee  out  of  the 
jurisdiction  of  the  Court. —  When  any  person  solely  seised  or 
possessed  of  any  lands  upon  any  trust  shall  be  out  of  the  jurisdic- 
tion of  the  said  Supreme  Court,  or  cannot  be  found,  it  shall  be  law- 
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ful  for  the  said  court,  or  a  Judge  thereof,  to  make  an  order  vesting 
such  lands  in  such  person  or  persons,  in  such  manner  and  for  such 
estate  as  the  said  court  shall  direct;  and  the  order  shall  have  the 
same  effect  as  if  the  trustee  'had  duly  executed  a  conveyance  or  as- 
signment of  the  lands  in  the  same  manner  and  for  the  same  estate. 
13  and  14  Vict.  (Imp.),  c.  60,  s.  9. 

39.  Court  may  make  order  in  cases  where  parties  are 
seised  of  lands  jointly  with  parties  ont  of  jurisdiction  of 
Court,  etc. —  When  any  person  or  persons  shall  be  seised  or  pos- 
sessed of  any  lands  jointly  with  a  person  out  of  the  jurisdiction  of 
the  said  Supreme  Court  or  who  cannot  he  found,  it  shall  be  lawful 
for  the  said  court,  or  a  judge  thereof,  to  make  an  order  vesting  the 
lands  in  the  person  or  persons  so  jointly  seised  or  possessed,  or  in 
such  last-mentioned  person  or  persons  together  with  any  other  per- 
son or  persons,  in  such  manner  and  for  such  estate,  as  the  said  court 
shall  direct;  and  the  order  shall  have  the  same  effect  as  if  the  trus- 
tee out  of  the  jurisdiction,  or  /who  cannot  be  found,  had  duly  execut- 
ed a  conveyance  or  assignment  of  the  lands  in  the  same  manner  for 
the  same  estate.    13  and  14  Vict.  (Imp.),  c.  60,  s.  10. 

40.  Contingent  rights  of  trustees.— When  any  person  sole- 
ly entitled  to  a  contingent  Tight  in  any  lands  upon  any  trust  shall 
be  out  of  the  jurisdiction  of  the  said  Supreme  Court,  or  cannot  be 
found,  it  shall  be  lawful  for  the  said  court,  or  a  judge  thereof,  to 
make  an  order  wholly  releasing  such  lands  from  such  contingent 
right,  or  disposing  of  the  same  to  such  person  or  persons  as  the  said 
court  shall  direct;  and  the  order  shall  have  the  same  effect  as  if  the 
trustee  had  duly  executed  a  conveyance  so  releasing  or  disposing  of 
the  contingent  right.    13  and  14  Vict.  (Imp.),  c.  60,  s.  11. 

41.  Court  may  make  order  in  cases  where  persons  are 
jointly  entitled  with  others  out  of  the  jurisdiction  of  the 
Court  to  a  contingent  right  in  lands.—  When  any  person  joint- 
ly entitled  with  any  other  person  or  persons  to  a  contingent  right  in 
any  lands  upon  any  trust  shall  be  out  of  the  jurisdiction  of  the  said 
Supreme  Court,  or  cannot  he  found,  it  shall  be  lawful  for  the  said 
court,  or  a  Judge  thereof,  to  make  an  order  disposing  of  the  con- 
tingent right  of  the  person  out  of  the  jurisdiction,  or  who  cannot  be 
found,  to  the  person  or  persons  so  jointly  entitled  as  aforesaid,  or  to 
such  last-mentioned  person  or  persons,  together  with  any  other  per- 
son or  persons;  and  the  order  shall  have  the  same  effect  as  if  the 
trustee  out  of  the  jurisdiction,  or  who  cannot  be  found,  had  duly  ex- 
ecuted a  conveyance  so  releasing  or  disposing  of  the  contingent 
right.     13  and  14  Vict.   (Imp.),  c.  60.  s.  12. 

42.  When  it  is  uncertain  which  of  several  trustees  was 
the  survivor. —  Where  there  shall  have  been  two  or  more  persons 
jointly  seised  or  possessed  of  any  lands  upon  any  trust,  and  it  shall 
be  uncertain  which  of  such  trustees  was  the  survivor,  it  shall  be 
lawful  for  the  said  Supreme  Court,  or  a  Judge  thereof,  to  make  an 
order  vesting  such  lands  in  such  person  or  persons,  in  such  manner 
and  for  such  estate  as  the  said  court  shall  direct;  and  the  order  shall 
have  the  same  effect  as  if  the  survivor  of  such  trustees  had  duly 
executed  a  conveyance  or  assignment  of  the  lands  in  the  same  man- 
ner for  the  same  estate.    13  and  14  Vict.  (Imp.),  c.  60,  s.  13. 

43.  'When   it  is  uncertain   whether    the    last    trustee    be 
iving  or  dead — Where  any  one   or  more  person  or,  persons  shall 

have  been  seised' or  possessed  of  any  lands  upon  any  trust,  and  it 
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shall  not  be  known,  as  to  the  trustee  last  known  to  have  been  seised 
or  possessed,  whether  he  be  living  or  dead,  it  shall  be  lawful  for  the 
said  Supreme  Court,  or  a  Judge  thereof,  to  make  an  order  vesting 
such  lands  in  such  person  or  persons,  in  such  manner  and  for  such 
estate  as  the  said  court  shall  direct;  and  the  order  shall  have  the 
same  effect  as  if  the  last  trustee  had  duly  executed  a  conveyance  or 
assignment  of  the  lands  in  the  same  manner  for  the  same  estate.  13 
and  14  Vict.  (Imp.),  e.  60,  s.  14. 

44.  When  trustee  dies  without  an  heir.— When  any  person 
seised  of  any  lands  upon  any  trust  shall  have  died  intestate  as  to 
such  lands  without  an  heir,  or  shall  have  died  and  it  shall  not  be 
known  who  is  his  heir  or  devisee,  it  shall  be  lawful  for  the  said  Su- 
preme Court,  or  a  Judge  thereof,  to  make  an  order  vesting  such 
lands  in  such  person  or  persons,  in  such  manner  and  for  such  estate 
as  the  said  court  shall  direct;  and  the  order  shall  have  the  same 
effect  as  if  the  heir  or  devisee  of  such  trustees  had  duly  executed  a 
conveyance  of  the  lands  in  the  same  manner  and  for  the  same  estate. 
13  and  14  Vict.  (Imp.),  c.  60,  s.  15. 

45.  Contingent  right  of  unborn  trustee. — When  any  lands 
are  subject  to  a  contingent  right  in  an  unborn  person,  or  class  of  un- 
born persons,  who,  upon  coming  into  existence,  would,  in  respect 
thereof,  become  seised  or  pos-sessed  of  such  lands  upon  any  trust,  it 
shall  he  lawful  for  the  said  Supreme  Court,  or  a  Judge  thereof,  to 
make  an  order  which  shall  wholly  release  and  discharge  such  lands 
from  such  contingent  right  in  such  unborn  person,  or  class  of  un- 
born persons,  or  to  make  an  order  which  shall  vest  in  any  person  or 
persons  the  estate  or  estates  which  such  unborn  person,  or  class  of 
unborn  persons,  would,  upon  coming  into  existence,  be  seised  or  pos- 
sessed of  in  such  lands.     13  and  14  Vict.  (Imp.),  c.  60,  s.  16. 

46.  Power  to  make  an  order  for  vesting  the  estate,  on  re- 
fusal or  neglect  of  a  trustee  to  convey  or  release. —  In  every 
case  where  any  person  is  or  shall  ibe  jointly  or  solely  seised  or  pos- 
sessed of  any  lands  or  entitled  to  a  contingent  right  therein  upon 
any  trust,  and  a  demand  shall  have  been  made  upon  such  trustee  by 
a  person  entitled  to  require  a  conveyance  or  assignment  of  such 
lands,  or  a  duly  authorised  agent  of  such  last-mentioned  person,  re- 
quiring such  trustee  to  convey  or  assign  the  same  or  to  release  such 
contingent  right,  it  shall  be  lawful  for  the  said  Supreme  Court,  or  a 
Judge  thereof,  if  the  said  court  or  such  Judge  shall  be  satisfied  that 
such  trustee  has  wilfully  refused  or  neglected  to  convey  or  assign  the 
said  lands  for  the  space  of  twenty-eight  days  after  such  demand,  to 
make  an  order  vesting  such  lands  in  such  person,  in  such  manner 
and  for  such  estate  as  the  court  shall  direct,  or  releasing  such  con- 
tingent right  in  such  manner  as  the  court  shall  direct;  and  the  said 
order  shall  have  the  same  effect  as  if  the  trustee  had  duly  executed 
a  conveyance  or  assignment  of  the  lands,  or  a  release  of  such  right, 
in  the  same  manner  and  for  the  same  estate.  15  and  16  Vict.  (Imp.), 
c.  55.  s.  2. 

47.  Court  may  make  a  decree  in  the  absence  of  a  trustee. 

— Where,  in  any  suit  commenced  or  to  ibe  commenced  in  the  said 
Supreme  Court,  it  shall  he  made  to  appear  to  the  court,  by  affidavit, 
that  diligent  search  and  inquiry  has  been  made  after  any  person 
made  a  defendant,  who  is  only  a  trustee,  to  serve  him  with  the  pro- 
cess of  the  court,  and  that  he  cannot  be  found,  it  shall  be  lawful  for 
the  said  court  to  hear  and  determine  such  cause,  and  to  make  such 
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absolute  decree  therein  against  every  person  who  shall  appear  to  them 
to  be  only  a  trustee,  and  not  otherwise  concerned  in  interest  in  the 
matter  in  question,  in  such  and  the  same  manner  as  if  such  trustee 
had  been  duly  served  with  the  process  of  the  court,  and  had  ap- 
peared and  filed  his  answer  thereto,  and  had  also  appeared  by  'lis 
counsel  and  solicitor  at  the  hearing  of  such  cause:  Provided  always, 
that  no  such  decree  shall  bind,  affect,  or  in  anywise  prejudice  any 
person  against  whom  the  same  shall  be  made,  without  service  of 
process  upon  him  as  aforesaid,  his  heirs,  executors,  or  administra- 
tors, for  or  in  respect  of  any  estate,  right,  or  interest  which  such 
person  shall  have  at  the  time  of  making  such  -decree  for  his  own  use 
or  benefit,  or  otherwise  than  as  a  trustee  as  aforesaid.  13  and  14 
Vict.  (Imp.),  c.  60,  s.  49. 

48.  Power  to  convey  in  place  of  mortgagee. —  When  any 
person  to  whom  any  lands  have  been  conveyed  by  way  of  mortgage 
shall  have  died  without  having  entered  into  the  possession  or  into 
the  receipt  of  the  rents  and  profits  thereof,  and  the  money  due  in 
respect  of  such  mortgage  shall  have  been  paid  to  a  person  entitled 
to  receive  the  same,  or  such  last-mentioned  person  shall  consent  to 
an  order  for  the  reconveyance  of  such  lands,  then  in  any  of  the 
following  cases  it  shall  be  lawful  for  the'  said  Supreme  Court,  or  a 
Judge  thereof,  to  make  an  order  vesting  such  lands  in  such  person 
or  persons  in  such  manner  and  for  such  estate  as  the  said  court  shall 
direct  (that  is  to  say). — 

When  an  heir  or  devisee  of  such  mortgagee  shall  be  out  of  the 
jurisdiction  of  the  said  Supreme  Court,  or  cannot  be  found: 

When  an  {heir  or  devisee  of  such  mortgagee  shall,  upon  a  de- 
mand by  a  person  entitled  to  require  a  conveyance  of  such  lands  or 
a  duly  authorised  agent  of  such  last-mentioned  person,  have  stated 
in  writing  that  he  will  not  convey  the  same,  or  shall  not  convey  the 
same  for  the  space  of  twenty-eight  days  next  after  a  proper  deed 
for  conveying  such  lands  shall  have  been  tendered  to  him  by  a  per- 
son entitled  as  aforesaid,  or  a  duly  authorized  agent  of  such  last- 
mentioned  person: 

When  it  shall  be  uncertain  which  of  several  devisees  of  such 
mortgagee  was  the  survivor: 

When  it  shall  be  uncertain  as  to  the  survivor  of  several  devisees 
of  such  mortgagee,  or  as  to  the  heir  of  such  mortgagee,  whether  he 
be  living  or  dead: 

When  such  mortgagee  shall  have  died  intestate  as  to  such  lands, 
and  without  an  heir,  or  shall  have  died  and  it  shall  not  "be  known 
who  is  his  heir  or  devisee: 

And  the  order  of  the  said  Supreme  Court  made  in  any  one  of 
the  foregoing  cases  shall  have  the  same  effect  as  if  the  heir  or  de- 
visee or  surviving  devisee,  as  the  case  may  be,  had  duly  executed  a 
conveyance  or  assignment  of  the  lands  in  the  same  manner  and  for 
the  same  estate.    13  and  14  Vict.  (Imp.),  c.  60.  s.  19. 

49.  Power  to  appoint  a  person  to  convey  in  certain  cases. 
—In  every  case  where  the  said  Supreme  Court,  or  a  Judge  thereof, 
shall,  under  the  provisions  of  this  Act,  be  enabled  to  make  an  order 
having  the  effect  of  a  conveyance  or  assignment  of  any  lands,  or 
having  the  effect  of  a  release  or  disposition  of  the  contingent  right 
of  any  person  or  persons,  born  or  unborn,  it  shall  also  be  lawful 
for  the  said  court  or  a  jndge  thereof,  as  the  case  may  be,  should  it 
be  deemed  more  convenient,  to  make  an  order  appointing  a  person 
to  convey  or  assign  such  lands,  or  release  or  dispose  of  such  con- 
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tin-gent  Tight;  and  the  conveyance  or  assignment,  or  release  or  dis- 
position, of  the  person  so  appointed,  shall,  when  in  conformity  with 
the  terms  of  the  order  "by  which  he  is  appointed,  have  the  same  ef- 
fect in  conveying  or  assigning  the  lands,  or  releasing  or  disposing  of 
the  contingent  right,  as  an  order  of  ithe  said  Supreme  Court  would 
in  the  particular  case  have  had  under  the  provisions  of  this  Act;  and 
in  every  case  where  the  said  court  shall,  under  the  provisions  of  this 
Act,  be  enabled  to  make  an  order  vesting  in  any  person  or  persons 
the  right  to  transfer  any  stock  of  any  corporation,  joint  stock  com- 
pany, or  incorporated  society,  it  shall  also  be  lawful  for  the  sard 
Supreme  Court,  or  a  judge  thereof,  if  it  be  deemed  more  convenient, 
to  make  an  order  directing  the  Registrar  or  one  of  the  District  Re- 
gistrars of  the  said  Supreme  Court  at  once  to  transfer  or  join  in 
transferring  the  stock  to  the  person  or  persons  to  be  named  in  the 
order;  and  this  Act  shall  be  a  full  and  complete  indemnity  and  dis- 
charge to  all  persons  for  all  acts  done  or  permitted  'to  be  done  pur- 
suant thereto.     13  and  14  Vict.   (Imp.),  c.  60,  s.  20. 

50.  On  neglect  to  transfer  stock  for  28  days  order  may 
be  made  vesting  right  to  transfer  in  such  person  as  the 
Court  shall  appoint. — Where  any  person  shall  neglect  or  refuse 
to  transfer  any  stock  or  to  receive  the  dividends  or  income  thereof, 
or  to  sue  for  or  recover  any  chose  in  action,  or  any  interest  in  re- 
spect thereof,  for  the  space  of  twenty-eight  days  next  after  an  order 
of  the  said  Supreme  Court  for  that  purpose  shall  have  been  served 
upon  him,  it  shall  be  lawful  for  the  said  court  to  make  an  order 
vesting  all  the  right  of  such  person  to  transfer  such  stock,  or  to  re- 
ceive the  dividends  or  income  thereof,  or  to  sue  for  and  recover  such 
chose  in  action,  or  any  interest  in  respect  thereof,  in  such  person  or 
persons  as  the  said  court  may  appoint.  15  and  16  Vict.  (Imp.),  c.  55, 
s,  4. 

51.  On  like  neglect  by  executor  similar  order  may  be 
made.— When  any  stock  shall  be  standing  in  the  sole  name  of  a  de- 
ceased person,  and  his  personal  representative  shall  refuse  or  ne- 
glect to  transfer  such  stock  or  receive  the  dividends  or  income  there- 
of for  the  space  of  twenty-eight  days  next  after  an  order  of  the  said 
Supreme  Court  for  that  purpose  shall  have  been  served  upon  him,  it 
shall  be  lawful  for  the  said  court  to  make  an  order  vesting  the  right 
to  transfer  such  stock,  or  to  receive  the  dividends  or  income  thereof, 
in  any  person  or  persons  whom  the  said  court  mav  appoint.  15  and 
16  Vict.   (Imp.),  c.  55,  s.  5. 

52.  "When  trustee  of  stock  out  of  the  jurisdiction.— When 
any  person  or  persons  shall  be  jointly  entitled  with  any  person  out 
of  the  jurisdiction  of  the  said  Supreme  Court,  or  who  cannot  be 
found,  or  concerning  whom  it  shall  be  uncertain  whether  he  be  liv- 
ing or  dead,  to  any  stock  or  chose  in  action  upon  any  trust,  it  shall 
be  lawful  for  the  said  court  to  make  an  order  vesting  the  right  to 
transfer  such  stock,  or  to  receive  the  -dividends  or  income  thereof, 
or  to  sue  for  or  recover  such  chose  in  action,  or  any  interest  in  re- 
spect thereof,  either  in  such  person  or  persons  so  jointly  entitled  as 
aforesaid,  or  in  such  last-mentioned  person  or  persons  together  with 
any  person  or  persons  the  said  court  may  appoint;  and  when  any 
sole  trustee  of  any  stock  or  chose  in  action  shall  be  out  of  the  juris- 
diction of  the  said  court,  or  cannot  be  found,  or  it  shall  be  uncertain 
whether  he  be  living  or  dead,  it  shall  be  lawful  for  the  said  court  to 
make  an  order  vesting  the  right  to  transfer  such  stock,  or  to  re- 
ceive the   dividends  or  income  thereof,   or  to  sue  for  and  recover 
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such  chose  in  action,  or  any  interest  in  respect  thereof,  In  any  per- 
son or  persons  the  said  court  may  appoint.  13  and  14  Vict.  (Imp.), 
c.  60.  s.  22. 

53.  "When  trustee  of  stock  refuses  to  trausfer.— Where  any 
sole  trustee  of  any  stock  or  chose  in  action  shall  neglect  or  refuse 
to  transfer  such  stock,  or  to  receive  the  dividends  or  income  thereof, 
or  to  sue  for  or  recover  such  chose  in  action,  or  any  interest  in  re- 
spect thereof,  according  to  the  direction  of  the  person  absolutely  en- 
titled thereto,  for  the  space  of  twenty-eight  days  next  after  a  re- 
quest in  writing  for  that  purpose  shall  have  been  made  to  him  by 
the  person  absolutely  entitled  thereto,  it  shall  be  lawful  for  the  said 
Supreme  Court,  or  a  Judge  thereof,  to  make  an  order  vesting  the 
sole  right  to  transfer  such  stock,  or  to  receive  the  dividends  or  in- 
come thereof,  or  to  sue  for  and  recover  such  chose  in  action,  or  any 
interest  in  respect  thereof,  in  such  person  or  persons  as  the  said 
court  may  appoint.    13  and  14  Vict.  (Imp.),  c.  60,  s.  23. 

54.  When  one  of  several  trustees  of  stock  refuses  to 
transfer  or  receive  and  pay  over  dividends. —  Where  any  one  of 
the  trustees  of  any  stock  or  chose  in  action  shall  neglect  or  refuse  to 
transfer  such  stock,  or  to  receive  the  dividends  or  income  thereof, 
or  to  sue  for  or  recover  such  chose  in  action  according  to  the  direc- 
tions of  the  person  absolutely  entitled  thereto,  for  the  space  of  twen- 
ty-eight days  next  after  a  request  in  writing  for  that  purpose  shall 
have  been  made  to  him  or  her  by  such  person,  it  shall  be  lawful  for 
the  said  Supreme  Court,  or  a  Judge  thereof,  to  make  an  order  vesting 
the  right  to  transfer  such  stock,  or  to  receive  the  dividends  or  in- 
come thereof,  or  to  sue  for  and  recover  such  chose  in  action,  in  the 
other  trustee  or  trustees  of  the  said  stock  or  chose  in  action,  or  in 
any  person  or  persons  whom  the  said  court  may  appoint  jointly 
with  such  other  trustee  or  trustees.  13  and  14  Vict.  (Imp.),  c.  60, 
s.  24. 

55.  'When  stock  is  standing  in  the  name  of  a  deceased 
person.—  When  any  -stock  shall  be  standing  in  the  sole  name  of  a 
deceased  person  and  his  or  her  personal  representative  shall  be  out 
of  the  jurisdiction  of  the  said  Supreme  Court,  or  cannot  be  found, 
or  it  shall  be  uncertain  whether  such  personal  representative  be 
living  or  dead,  or  such  personal  representative  shall  neglect  or  re- 
fuse to  transfer  such  stock,  or  receive  the  dividends  or  income  there- 
of, according  to  the  direction  of  the  person  absolutely  entitled  there- 
to, for  the  space  of  twenty-eight  days  next  after  a  request  in  writ- 
ing for  that  purpose  shall  have  been  made  to  him  by  the  person  en- 
titled as  aforesaid,  it  shall  be  lawful  for  the  said  Supreme  Court,  or 
a  Judge  thereof,  to  make  an  order  vesting  the  right  to  transfer  such 
stock,  or  to  receive  the  dividends  or  income  thereof,  in  any  person 
or  persons  whom  the  said  court  may  appoint.  13  and  14  Vict.  (Imp.), 
c.  60.  s.  2-5. 

56.  Effect  of  an  order  vesting  the  legal  right  to  transfer 

stock.— Where  any  order  shall  have  been  made  under  any  of  the 
provisions  of  this  Act  vesting  the  right  to  any  stock  in  any  person  or 
persons  appointed  by  the  said  Supreme  <Court,  or  a  Judge  thereof, 
such  legal  right  shall  vest  accordingly,  and  thereupon  the  person  or 
persons  so  appointed  are  hereby  authorised  and  empowered  to  exe- 
cute all  deeds  and  powers  of  attorney,  and  to  perform  all  acts  relat- 
ing to  the  transfer  of  such  stock  into  his  or  their  own  name  or 
names,  or  otherwise,  or  relating  to  the  receipt  of  the  dividends  there- 
of, to  the  extent  and  in  conformity  with  the  terms  of  such  order: 
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and  all  companies  and  associations  whatever,  and  all  persons,  shall 
be  equally  bound  and  compellable  to  comply  with  the  requisitions 
of  such  person  or  persons  so  appointed  as  aforesaid,  to  the  extent 
and  in  conformity  with  the  terms  of  such  order,  as  such  companies, 
associations,  or  persons  would  have  been  bound  and  compellable  to 
comply  with  the  requisitions  of  "the  person  in  whose  place  such  ap- 
pointment shall  have  been  made,  and  shall  be  equally  indemnified  in 
complying  with  the  requisition  of  such  person  or  persons  so  appoint- 
ed as  they  would  have  been  indemnified  in  complying  with  the  re- 
quisition of  the  person  in  whose  place  such  appointment  shall  have 
been  made;  and  after  notice  in  writing  of  any  such  order  of  the 
said  Supreme  Court,  or  a  Judge  thereof  concerning  any  stock,  shall 
have  been  given,  it  shall  not  be  lawful  for>  any  company  or  associa- 
tion whatever,  or  any  person  having  received  such  notice,  to  act 
upon  the  requisition  of  the  person  in  whose  place  an  appointment 
shall  have  been  made  in  any  matter  whatever  relating  to  the  transfer 
of  such  stock,  or  the  payment  of  the  dividends  or  produce  thereof. 
13  and  14  Vict.  (Imp.),  c.  60.  s.  26. 

57.  Effect  of  an  order  vesting  legal  right  in  a  chose  in 
action.—  Where  any  order  shall  have  been  made  under  the  provi- 
sions of  this  Act,  by  the  said  Supreme  Court,  or  a  Judge  thereof,  vest- 
ing the  legal  right  to  sue  for  or  recover  any  chose  in  action  or  any 
interest  in  respect  thereof,  in  any  person  or  persons,  such  legal  right 
shall  vest  accordingly,  and  thereupon  it  shall  be  lawful  for  the  per- 
son or  persons  so  appointed  to  carry  on,  commence,  and  prosecute, 
in  his  or  their  own  name  or  names,  any  action,  suit,  or  other  pro- 
ceeding at  law  or  in  equity  for  the  recovery  of  such  chose  in  action, 
in  the  same  manner  in  all  respects  as  the  person  in  whose  place  an 
appointment  shall  have  been  made  could  have  sued  for  or  recovered 
such  chose  in  action.    13  and  14  Vict.  (Imp.),  c.  60,  s.  27. 

JURISDICTION  AND  PROCEDURE. 

58.  When  a  decree  is  made  for  sale  of  real  estate  for 
payment  of  debts.—  Whenever  the  said  Supreme  Court  shall  direct 
or  directs  the  sale  of  any  lands  for  the  payment  of  the  debts  of  a 
deceased  person,  every  person  seised  or  possessed  of  such  lands,  or 
entitled  to  a  contingent  right  therein,  as  an  heir,  or  under  the  will 
of  such  deceased  debtor,  shall  be  deemed  to  be  so  seised  or  possessed 
or  entitled,  as  the  case  may  be,  upon  a  trust  within  the  meaning  of 
this  Act;  and  the  said  court  is  hereby  empowered  to  make  an  order 
wholly  dischaging  the  contingent  right,  under  the  will  of  such  de- 
ceased debtor,  of  any  unborn  person.  13  and  14  Vict.  (Imp.),  c.  60, 
s.  29. 

59.  Court  to  declare  what  parties  are  trustees  of  lands 
comprised  in  any  suit,  and  as  to  the  interests  of  persons  un- 
born.—Where  any  decree  shall  be  made  by  the  said  Supreme  Court 
for  the  specific  performance  of  a  contract  concerning  any  lands,  or 
for  the  partition  or  exchange  of  any  lands,  or  generally  when  any 
decree  shall  be  made  for  the  conveyance  or  assignment  of  any  lands, 
either  in  cases  arising  out  of  the  doctrine  of  election  or  otherwise, 
it  shall  be  lawful  for  the  said  court  to  declare  that  any  of  the  parties 
to  the  said  suit  wherein  such  decree  is  made  are  trustees  of  such 
lands  or  any  part  thereof,  within  the  meaning  of  this  Act,  or  to  de- 
clare concerning  the  interests  of  unburn  persons  who  might  claim 
under  any  party  to  the  said  suit,  or  under  the  will  or  voluntary  set- 
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tlement  of  any  person  deceased  who  was  during  his  lifetime  a  party 
to  the  contract  or  transactions  concerning  which  such  decree  is 
made,  that  such  interests  of  unborn  persons  are  the  interests  of  per- 
sons who,  upon  coming  into  existence,  would  be  trustees  within  the 
meaning  of  this  Act,  and  thereupon  it  shall  be  lawful  for  the  said 
Supreme  Court  to  make  such  order  or  orders,  as  to  the  estates, 
rights,  and  interests  of  such  persons,  born  or  unborn,  as  the  said 
court  might  under  the  provisions  of  this  Act  make  concerning  the 
estates,  rights,  and  interests  of  trustees  born  or  unborn.  13  and  14 
Vict.  (Imp.),  c.  60,  s.  30. 

60.  Power  to  make  directions  how  tlie  right  to  transfer 
stock  to  be  exercised.—  It  shall  be  lawful  for  the  said  Supreme 
Court  to  make  declarations  and  give  directions  concerning  the  man- 
ner in  which  the  right  to  any  stock  or  chose  in  action  vested  under 
the  provisions  of  this  Act  shall  he  exercised;  and  thereupon  the  per- 
son or  persons  in  whom  such  rights  shall  be  vested  shall  be  compell- 
able to  ohey  such  directions  and  declarations  by  the  same  process  as 
that  by  which  other  orders  under  this  Act  are  enforced.  13  and  14 
Vict.  (Imp.),  c.  60,  s.  31. 

61.  Power  to  present  petition  in  the  first  instance.— Any 
person  entitled  in  manner  aforesaid  to  apply  for  an  order  from  the 
said  Supreme  Court  may,  should  he  so  think  fit,  present  a  petition  in 
the  first  instance  to  the  said  court,  or  to  a  judge  thereof,  for  such 
order  as  he  may  deem  himself  entitled  to,  and  may  give  evidence  by 
affidavit  or  otherwise  in  support  of  such  petition  before  the  said 
court  or  judge,  and  may  serve  such  person  or  persons  with  notice 
of  such  petition  as  he  may  deem  entitled  to  service  thereof.  13  and 
14  Vict.   (Imp.),  c,  60,  s.  40. 

62.  What  may  be  done  upon  petition. — Upon  the  hearing 
of  any  such  motion  or  petition  it  shall  be  lawful  for  the  said  Su- 
preme Court  or  a  Judge  thereof,  should  it  be  deemed  necessary,  to 
direct  a  reference  to  inquire  into  any  facts  which  require  such  an 
investigation,  or  it  shall  be  lawful  for  the  said  court  or  a  judge 
thereof,  to  direct  such  motion  or  petition  to  stand  over,  to  enable 
the  petitioner  or  petitioners  to  adduce  evidence  or  furtner  evidence 
before  the  said  court,  or  to  enable  notice  or  any  further  notice  of 
such  motion  or  petition  to  be  served  upon  any  person  or  persons. 
13  and  14  Vict.  (Imp  ),  c.  60,  s.  41. 

63.  Conrt  may  dismiss  petition  with  or  without  costs.— 
Upon  the  hearing  of  any  such  motion  or  petition  it  shall  be  lawful 
for  the  said  Supreme  Court,  or  a  Judge  thereof,  to  dismiss  such  mo- 
tion or  petition,  with  or  without  costs,  or  to  make  an  order  there- 
upon in  conformity  with  the  provisions  of  this  Act.  13  and  14  Vict. 
(Imp.),  c.  60,  s.  42. 

64.  Power  to  make  an  order  in  a  cause. — Whenever  in  any 
cause  or  matter,  either  by  the  evidence  adduced  therein,  or  by  the 
admission  of  the  parties,  or  by  a  report  of  the  Registrar  or  one  of 
the  Deputy  or  District  Registrars  of  the  said  Supreme  Court,  the 
facts  necessary  for  an  order  under  this  Act  shall  appear  to  such 
court  to  be  sufficiently  proved,  it  shall  be  lawful  for  the  said  court, 
either  upon  the  hearing  of  the  said  cause  or  of  any  petition  or  motion 
in  the  said  cause  or  matter,  to  make  such  order  under  this  Act.  13 
and  14  Vict.  (Imp.),  c.  60.  s.  43. 

65.  Order  made  by  the  Supreme  Court,  founded  on  cer- 
tain allegations,  to  be  conclusive  evidence  of  the  matter  con- 
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tallied  in  such  allegations. — Whenever  any  order  shall  be  made 
under  this  Act  by  the  said  Supreme  Court,  or  a  Judge  thereof,  for 
the  purpose  of  conveying  or  assigning  any  lands,  or  for  the  purpose 
of  releasing  or  disposing  of  any  contingent  right,  and  such  order 
snail  be  founded  on  an  allegation  of  the  personal  incapacity  of  a 
trustee  or  mortgagee,  or  on  an  allegation  that  a  trustee  or  the  heir 
or  devisee  of  a  mortgagee  is  out  of  the  jurisdiction  of  the  court,  or 
cannot  be  found.,  or  that  it  is  uncertain  which  of  several  trustees,  or 
which  of  several  -devisees  of  a  mortgagee,  was  the  survivor,  or  whe- 
ther the  last  trustee,  or  the  heir  or  last  surviving  devisee  of  a  mort- 
gagee, be  living  or  dead,  or  on  an  allegation  that  any  trustee  or 
mortgagee  has  died  intestate  without  an  heir,  or  has  died  and  it  is 
not  known  who  is  his  heir  or  devisee,  then  in  any  of  such  cases  the 
fact  that  the  said  court  has  made  an  order  upon  such  an  allegation, 
shall  be  conclusive  evidence  of  the  matter  so  alleged  in  any  court 
of  Law  or  Equity  upon  any  question  as  to  the  legal  validity  of  the 
order:  Provided  always,  that  nothing  herein  contained  shall  prevent 
the  said  court  directing  a  re-conveyance  or  re-assignment  of  any 
lands  conveyed  or  assigned  by  any  order  under  this  Act,  or  a  re- 
disposition  of  any  contingent  right  conveyed  or  disposed  of  by  such 
order;  and  it  shall  be  lawful  for  the  said  court  to  direct  any  of  the 
parties  to  any  suit  concerning  such  lands  or  contingent  right  to  pay 
any  costs  occasioned  by  the  order  under  this  Act,  when  the"  same 
shall  appear  to  have  been  improperly  obtained.  13  and  14  Vict. 
(Imp.),  c.  G04  s.  44. 

66.  Trustees  of  charities.— It  shall  be  lawful  for  the  said  Su- 
preme Court  to  exercise  the  powers  herein  conferred  for  the  purpose 
of  vesting  any  lands,  stock,  or  chose  in  action  in  the  trustee  or  trust- 
tees  of  any  charity  or  society  over  which  charity  or  society  the  said 
court  would  have  jurisdiction  upon  action  brought,  whether  such 
trustee  or  trustees  shall  have  been  duly  appointed  by  any  power  con- 
tained in  any  deed  or  instrument,  or  by  the  decree  of  the  said  court, 
or  by  order  made  upon  a  petition  to  the  said  court  under  any  statute 
authorising  the  said  court  to  make  an  order  to  that  effect  in  a  sum- 
mary way  upon  petition.    13  and  14  Vict.  (Imp.),  c.  60,  s.  45. 

67.  No  escheat  of  property  held  upon  trust  or  mortgage- 
No  lands,  stock,  or  chose  in  action  vested  in  any  person  upon  any 
trust  or  by  way  of  mortgage,  or  any  profits  thereof,  shall  escheat  or 
be  forfeited  to  Her  Majesty,  Her  heirs  or  successors,  or  to  any  cor- 
poration, or  other  person,  by  reason  of  the  attainder  or  conviction 
for  any  offence  of  such  trustee  or  mortgagee,  but  shall  remain  in 
such  trustee  or  mortgagee,  or  survive  to  his  or  her  co-trustee,  or  de- 
scend or  vest  in  his  or  her  representative,  as  if  no  such  attainder  or 
conviction  had  taken  place.    13  and  14  Vict.  (Imp.),  c.  60,  s.  46. 

68.  Act  not  to  prevent  escheat  or  forfeiture  of  beneficial 
interest.— Nothing  contained  in  this  Act  shall  prevent  the  escheat 
or  forfeiture  of  any  lands  or  personal  estate  vested  in  any  such  trus- 
tee or  mortgagee,  so  far  as  relates  to  any  beneficial  interest  therein 
of  any  such  trustee  or  mortgagee,  but  such  lands  or  personal  estate, 
so  far  as  relates  to  any  such  beneficial  interest,  shall  be  recoverable 
in  the  same  manner  as  if  this  Act  had  not  passed.  13  and  14  Vict. 
(Imp..),  c.  60,  s.  47. 

69.  Costs  may  be  paid  out  of  the  estate.— The  said  Supreme 
Court  may  order  the  costs  and  expenses  of  and  relating  to  the  peti- 
tions, orders,  directions,  conveyances,  assignments,  and  transfers  to 
be  made  in  pursuance  of  this  Act,  or  any  of  them,  to  be  paid  and 
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raised  out  of  or  from  the  lands  or  personal  estate,  or  the  rents  or 
produce  thereof,  in  respect  of  which  the  same  respectively  shall  be 
made,  or  in  such  manner  as  the  said  court  shall  think  proper.  13 
and  14  Vict.  (Imp.),  c.  60.  s.  61. 

70.  Commission  concerning  person  of  unsound  mind. — 
Upon  any  petition  being  presented  under  this  Act  to  the  said  Su- 
preme Court  concerning  a  person  of  unsound  mind,  it  shall  be  law- 
ful for  the  said  court  to  direct  that  a  commission  in  the  nature  of  a 
writ  de  lunatieo  inquirendo  shall  issue  concerning  such  person,  and 
to  postpone  making  any  order  upon  such  petition  until  a  return  shall 
have  been  made  to  such  commission.  13  and  14  Vict.  (Imp.),  c. 
60,  s.  52. 

71.  Snlt  may  be  directed.— Upon  any  petition  under  this  Act 
being  presented  to  the  said  Supreme  Court,  it  shall  be  lawful  for 
the  said  court  to  postpone  making  any  order  upon  such  petition 
until  the  right  of  the  petitioner  or  petitioners  shall  have  been  de- 
clared in  a  suit  duly  instituted  for  that  purpose.  13  and  14  Vict.,  c. 
60,  6.  53. 

72.  Supreme  Conrt  may  make  an  order  for  vesting  the  es- 
tate, in  lieu  of  conveyance  by  a  party  to  the  suit  after  a  de- 
cree or  order  for  sale. —  When  any  decree  or  order  snail  have  been 
made  by  the  said  Supreme  Court,  or  by  any  other  court  of  compe- 
tent jurisdiction  in  the  Province  of  British  Columbia,  directing  the 
sale  of  any  lands  for  any  purpose  whatever,  every  person  seized  or 
possessed  of  such  land,  or  entitled  to  a  contingent  right  therein, 
being  a  party  to  the  action  or  proceeding  in  which  such  decree  or 
order  shall  have  been  made  and  bound  thereby,  or  being  otherwise 
bound  by  such  decree  or  order  shall  be  deemed  to  be  so  seised  or 
possessed  or  entitled  (as  the  case  may  ibe),  upon  a  trust  within  the 
meaning  of  this  Act,  and  in  every  such  case  it  shall  be  lawful  for 
the  said  Supreme  Court,  or  a  Judge  thereof,  if  the  said  court  or 
said  judge  shall  think  it  expedient  for  the  purpose  of  carrying  such 
sale  into  effect,  to  make  an  order  vesting  such  lands,  or  any  part 
thereof,  for  such  estate  as  the  court  or  such  judge  shall  think  fit, 
either  in  any  purchaser  or  in  such  other  person  as  the  court  or 
such  judge  shall  direct;  and  every  such  order  shall  have  the  same 
effect  as  if  siuch  person  so  seised  or  possessed  or  entitled  had  been 
free  from  all  disability,  and  had  duly  executed  all  proper  con- 
veyances and  assignments  of  such  lands  for  such  estate.  15  and  16 
Vict.  (Imp.),  c.  55,  s.  1. 

73.  Companies  to  comply  with  such  orders. —  When  any  or- 
der being  or  purporting  to  be  under  this  Act,  shall  be  made  by  the 
said  Supreme  Court  or  a  Judge  thereof,  vesting  the  right  to  any 
stock,  or  vesting  the  right  to  transfer  any  stock,  or  vesting  the 
right  to  call  for  the  transfer  of  any  stock,  in  any  person  or  persons, 
in  every  such  case  the  legal  right  to  transfer  such  stock  shall  vest 
accordingly;  and  the  person  or  persons  so  appointed  shall  be  au- 
thorised and  empowered  to  execute  all  deeds  and  powers  of  at- 
torney, and  to  perform  all  acts  relating  to  the  transfer  of  such  stock 
into  his  or  their  own  name  or  names,  or  otherwise,  to  the  extent 
and  in  conformity  with  the  terms  of  the  order;  and  all  companies 
and  associations  whatever,  and  all  persons,  shall  be  equally  bound 
and  compellable  to  comply  with  the  requisitions  of  such  persons  or 
person  so  appointed  as  aforesaid,  to  the  extent  and  in  conformity 
with  the  terms  of  such  order,  as  such  companies,  associations,  or 
persons  would  have  (been  ibound  and  compellable  to  comply  with  the 
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requisitions  of  the  person  in  whose  place  such  appointment  shall 
have  been  made.    15  and  16  Vict.  (Imp.),  c.  55,  s.  6. 

74.  Indemnity  to  companies  so  obeying.— Every  order  made 
or  to  be  made,  being  or  purporting  to  be  made  under  this  Act,  by 
the  said  Supreme  Court,  or  a  judge  thereof,  and  duly  passed  and  en- 
tered, shall  be  a  complete  indemnity  to  all  companies  and  associa- 
tions whatsoever,  and  all  persons,  for  any  act  done  pursuant  there- 
to; and  it  shall  not  (be  necessary  for  any  such  company,  or  associa- 
tion, or  person,  to  inquire  concerning  the  propriety  of  such  order, 
or  whether  the  said  Supreme  Court  or  such  judge  thereof  had  juris- 
diction to  make  the  same.    15  and  16  V:ct.  (Imp.),  c.  55,  s.  7. 


DEVOLUTION  OF  TRUST  ESTATES  AND  MORTGAGEE'S 
INTERESTS. 


75.  Inheritance  in  case  a  person  hold  same  in  trnst  or 
by   way  of   mortgage,    devolves   to   personal   representatives.— 

Where  an  estate  or  interest  of  inheritance,  or  limited  to  the  heir 
as  special  occupant  in  any  tenements  or  hereditaments  corporeal  or 
incorporeal,  is  vested  on  any  trust  or  by  way  of  mortgage  in  any 
person  solely,  the  same  shall  on  his  death,  notwithstanding  any  tes- 
tamentary disposition,  devolve  to,  and  become  vested  in,  his  per- 
sonal representatives  or  representative  from  time  to  time  in  like 
manner  as  if  the  same  were  a  chattel  real  vesting  in  them  or  hioi; 
and  accordingly  all  the  dike  powers  for  one  only  of  several  joint 
personal  representatives,  as  well  as  for  a  single  personal  represent- 
ative, and  for  all  the  personal  representatives  together,  to  dispose 
and  otherwise  deal  with  the  same,  shall  belong  to  the  deceased's  per- 
sonal representatives  or  representative,  from  time  to  time,  with  all 
the  like  incidents,  but  subject  to  all  the  like  rights,  equities  and  obli- 
gations as  if  the  same  were  a  chattel  real  vesting  in  them  or  him; 
and  for  the  purposes  of  this  section  the  personal  representatives  for 
the  time  being,  of  the  deceased,  shall  be  deemed  in  law  his  heirs  and 
assigns  within  the  meaning  of  all  trusts  and  powers: 

(2.)  Application. — This  section  applies  only  in  cases  of  deaths, 
after  the  17th  day  of  April,  1896.     1896,  c.  48,  ss.  2  and  3, 

76.  Conveyance  of  real  estate  by  execntors. — Where  any 
person  has  entered  into  a  contract  in  writing  for  the  sale  and  con- 
veyance of  real  estate,  or  for  any  estate  or  interest  therein,  and  such 
person  has  died  intestate,  or  without  providing  by  will  for  the  con- 
veyance of  such  real  estate,  or  estate  or  interest  therein,  to  the 
person  entitled  or  to  become  entitled  to  such  conveyance  under  such 
contract,  then,  where,  upon  the  supposit-on  of  the  deceased  being 
alive,  he  will  be  liable  to  execute  a  conveyance,  the  executor,  ad- 
ministrator, or  administrator  with  thei  will  annexed  (as  the  case 
may  be),  of  such  deceased  person,  shall  make  and  give  to  the  person 
entitled  to  the  same  a  good  and  sufficient  conveyance  or  conveyances 
of  such  estate,  and  of  such  nature  as  the  said  deceased,  if  Hying, 
would  be  liable  to  give,  but  without  covenants,  except  as  against 
the  acts  of  the  grantor;  and  such  conveyances  shall  be  as  valid  and 
effectual  as  if  the  deceased  were  alive  at  the  time  of  the  making 
thereof,  and  had  executed  the  same,  but  shall  not  have  any  further 
validity.    1897,  c.  44,  s.  13. 
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RIGHT  TO  APPLY  FOR  DIRECTIONS. 

77.  Trustees,  executors,  etc.,  may  apply  by  petition,  etc., 
to  a  Judge  of  the  Supreme  Court  for  opinion,  advice,  etc  ;  in 
management,  etc.,  of  trust  property.— Any  trustee,  executor  or 
administrator  shall  be  at  without  the  institution  of  a  suit,  to  apply 
by  petition  to  any  Judge  of  the  Supreme  Court,  or  by  summons 
upon  a  written  statement  to  any  such  Judge  at  Chambers,  for 
the  opinion,  advice,  or  direction  of  such  Judge  on  any  ques- 
tion respecting  the  management  or  administration  of  the  trust 
property  or  the  assets  of  any  testator  or  intestate,  such  appli- 
cation to  (be  served  uipon,  or  the  hearing  thereof  to  be  attended  by, 
all  persons  interested  in  such  application,  or  such  of  them  as  the 
said  Judge  shall  think  expedient;  and  the  trustee,  executor,  or  ad- 
ministrator, act'ng  uipon  the  opinion,  advice,  or  direction  given  by 
the  said  Judge,  shall  'be  deemed,  so  far  as  regards  his  own  responsi- 
bility, to  have  discharged  his  duty  as  such  trustee,  executor,  or  ad- 
ministrator in  the  subject-matter  of  the  said  application:  Provided 
nevertheless,  that  this  Act  shall  not  extend  to  indemnify  any  trus- 
tee, executor,  or  administrator  in  respect  of  any  act  done  in  accord- 
ance with  such  opinon,  advice,  or  direction  as  aforesaid,  if  such 
trustee,  executor  or  administrator  shall  have  ibeen  guilty  of  any 
fraud  or  wilful  concealment  or  misrepresentation  in  obtaining  such 
opinion,  advice,  or  direction;  and  the  costs  of  such  application  as 
aforesaid  shall  be  in  the  discretion  of  the  Judge  to  whom  the  said 
application  shall  ibe  made.    C.  A.  1888,  c.  115,  s.  23. 

REMUNERATION. 

78.  Remuneration  of  trustees,  etc. —  Any  trustee  under  a 
deed,  settlement,  or  will,  any  executor  or  administrator,  any 
guardian  appointed  hy  any  court,  and  any  testamentary  guardian, 
or  any  other  trustee,  howsoever  the  trust  is  created,  shall  be  en- 
titled to  such  fair  and  reasonable  allowance,  not  exceeding  five  per 
cent,  on  the  gross  value  of  the  estate,  'by  way  of  remuneration  for 
his  care,  pain  and  trouble,  and  his  time  expended  in  and  about  the 
trust  estate,  as  may  be  allowed  Iby  the  Supreme  Court  or  a  Judge 
thereof,  or  by  any  master  or  referee  thereof,  to  whom  the  matter 
may  be  referred,  in  addition  to  any  other  allowance  for  expenses 
actually  incurred  to  which  such  trustee,  executor,  administrator,  or 
guardian  may  by  law  be  entitled.     1897,  c.  44,  s.  2. 

79.  Amount  to  be  settled  by  Court. —  A  Judge  of  the  Su- 
preme Court  may,. on  application  to  him  for  the  purpose,  settle  the 
amount  of  such  compensation,  although  the  trust  estate  is  not  be- 
fore the  court  in  any  action.    1897,  c.  44,  s.  3. 

80.  To  apply  to  trusts  heretofore  and  hereafter  passed. 
— Such  compensat'on  may  be  allowed  in  the  case  of  any  trust  here- 
tofore created,  as  well  as  in  any  to  be  hereafter  created.  1897,  c. 
44,  s.  4. 

81.  Judge  may  allow  compensation  to  executors,  etc.— 
A  Judge  of  the  Supreme  Court  may  allow  to  the  executor,  or  trustee, 
or  administrator  acting  under  will  or  letters  of  administration  a 
fair  and  reasonable  allowance,  not  exceeding  five  per  cent,  on  the 
gross  value  of  the  estate,  by  way  of  remuneration  for  his  care,  pains 
and  trouble,  and  his  t'me  expended  in  or  about  the  executorship, 
trusteeship,  or  administration  of  the  estate  and  effects  vested  in 
him  under  any  will  or  letters  of  administration,  and  in  administer- 
ing, disposing  of.  and  arranging  and  settling  the  same  and  generally 
in  arranging  and  settling  the  affairs  of  the  estate,  and  may  make  an 
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order  or  orders  from  time  to  time  therefor,  and  the  same  shall  be 
allowed  to  an  executor,  trustee  or  administrator  In  passing  his  ac- 
counts, in  addition  to  any  other  allowances  for  expenses  actually  in- 
curred, to  which  such  trustee,  executor,  or  administrator  may  by  law 
be  entitled.    1897,  c.  44,  s.  5. 

82.  "Where  allowance  is  fixed  by  instrument.— Nothing  in 
the  preceding  four  sections  shall  apply  to  any  case  in  which  the  al- 
lowance is  fixed  by  the  instrument  creating  the  trust.  1897,  c.  44, 
s.  6. 

INSOLVENT  ESTATES. 

83.  "Where  estate  insufficient  to  pay  debts,  trustee  may 
make   declaration   and   become   trustee   for   creditors.—  In    the 

administration  of  the  estate  of  any  person  whose  estate  may  prove 
to  be  insufficient  for  the  payment  !«n  full  of  his  debts  and  liabilities, 
the  executor,  executors,  administrator  or  administrators  administer- 
ing such  estate  may  file  a  declaration  of  the  circumstances  in  the 
Registry  or  office  out  of  /which  the  probate  or  letters  of  administra- 
tion affecting  such  estate  were  issued,  and  thereafter  such  executor 
or  administrator  shall  be  deemed  to  be  a  trustee  or  trustees  for  the 
benefit  of  the  creditors  of  the  person  whose  estate  is  being  admin- 
istered, subject  to  the  provisions  of  the  "Creditors'  Trust  Deeds  Act, 
1901,"  as  fully  to  all  intents  and  purposes  as  if  the  sadd  estate  had 
been  ass'gned  to  such  executor  or  administrator  for  the  benefit  of 
the  creditors  of  the  person  whose  estate  is  being  administered 
under  the  provisions  of  the  "Creditors'  Trust  Deeds  Act."  1897,  e. 
44,   s.  7.     1902,  c.  €7,  s.  2. 

84.  Publication  of  declaration. — The  declaration  filed  by  the 
executor  or  administrator  under  the  last  preceding  section  shall  be 
published  in  manner  provided  for  the  publication  of  creditors'  trust 
deeds  by  the  "Creditors'  Trust  Deeds  Act,  1901."  1897,  c  44,  s.  S. 
1902,  c.  G7,   s.  2. 

85.  Application  of  "Creditors'  Trust  Deeds  Act."—  After 
the  filing  cf  such  declaration  the  executor  or  administrator  shall 
administer  the  estate  under  the  provisions  of  the  "Creditors'  Trust 
Deeds  Act,  19C1,"  in  so  far  as  the  same  are  applicable,  and  without 
regard  to  any  judgment  or  attachment  not  completely  executed  by 
payment,  in  payment  of  the  debts  ratably  and  in  proportion  to  their 
respective  arccunts.     1£S7,  c.  44,  s.  9.     1£02,  c.  67,  s.  2. 

86.  Filing  of  declaration  in  Land  Registry  Offices. — A 
notarial  copy  of  such  declaration  shall  be  filed  in  each  of  the  Land 
Registry  Offices  in  the  Province,  and  when  so  filed  shall  have  the 
same  force  and  effect  as  the  recording  of  a  creditors'  trust  deed 
under  the  "Creditors'  Trust  Deeds  Act,  1901."  1897,  c.  44,  s.  10;  1902, 
c.  67,  a.  2. 

87.  Registered  charges  not  affected.— Nothing  herein  con- 
tained shall  prejudice  or  affect  any  lien,  or  any  charge  by  way  of 
mortgage,  which  any  cred  tor  iray  hold  and  be  entitled  to  for  the 
paymert  cf  his  debt,  or  any  judgment  registered  under  the  "Land 
Registry  Act"  before  the  filing  of  the  said  declaration.  1897,  c.  44, 
s.  11. 

88.  Removal  of  trustees  by  "cestuis  que  trust." — Any  trus- 
tee or  receiver  appointed  by  any  court  or  judge  may  be  removed 
and  a  trustee  or  trustees  substituted  in  lieu  and  place  of  such  trus- 
tee or  receiver,  at  any  itime  upon  application  to  the  Supreme  Court 
or  a  Judge  thereof,  by  any  cestui  que  trust  being  sui  juris  with  the 
consent  and  approval  of  a  majority  in  interest  and  number  of  the 
cestuis  que  trust  likewise  being  sui  juris.     1897,  c.   44,  s.  12. 
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LIABILITY. 

89.  Express  trusts  not  barred  by  statutes  of  limitation.— 

New  section  substituted  by  5  Edw.  VII.,  c  51,  s.  3. 

5  EDWARD  VII.,  CHAP.  51. 

R.  S.,  1897,  c.  187.  1900,  c.  41.— An    Act    to   amend     the 
"Trustees  and  Executors  Act." 

8th  April,  1905. 

Kis  Majesty,  iby  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  British  Columibia,  enacts  as 
follows: — 

1.  Short  title.— This  Act  may  :be  cited  as  the  "Trustees  and 
Executors  Act  Amendment  Act,  1905." 

2.  S.  27  re-enacted.— Section  27  of  chapter  187  of  the  Re- 
vised Statutes,  1897,  beng  the  "Trustees  and  Executors  Act,"  is 
hereby  repealed,  and  the  following  section  is  substituted  therefor:  — 

"27.  Payment  into  Conrt  by  trustees. — (1.)  Trustees,  or  the 
majority  of  trustees,  having  in  their  hands  or  under  their  control 
money  or  securities  belonging  to  a  trust,  may  pay  the  same  into 
the  Supreme  Court  of  British  Columbia,  and  the  same  shall,  subject 
to  Rules  of  Court,  be  dealt  with  according  to  the  orders  of  the  said 
into  court. 

"(2.)  The  receipt  or  certificate  of  the  iproper  officer  shall  be  a 
sufficient  discharge  to  trustees  for  the  money  or  securities  so  paid 
into  Court. 

"(3.)  Where  any  moneys  or  securities  are  vested  in  any  persons 
as  trustees,  and  the  major  ty  are  desirous  of  paying  the  same  into 
court,  but  the  concurrence  of  the  other  or  others  cannot  be  ob- 
tained, the  court  may  order  the  payment  into  court  to  be  made  by 
the  majority  without  the  concurrence  of  the  other  or  others;  and 
where  any  such  moneys  or  securities  are  deposited  with  any  banker, 
broker,  or  other  depositary,  the  court  may  order  payment  or  de- 
livery of  itSe  moneys  or  securities  to  the  majority  of  the  trustees 
for  the  purpose  of  payment  into  court,  and  every  transfer  payment 
and  delivery  made  in  pursuance  of  any  such  order  shall  be  valid 
and  take  effect  as  if  the  same  had  been  made  on  the  authority  or  by 
the  Act  of  air  the  persons  entitled  to  the  moneys  and  securities  so 
tran=fer*ed.  paid,  or  delivered."   18-93,  c.  53,  s.  42  (Imp.) 

3.  S.  89  re-enacted. —  Section  89  cf  said  chapter  187  as  hereby 
repealer  and  the  -following  section  is  substituted  therefor:  — 

"89.  Statute  of  limitations  may  be  pleaded  by  trustees.— 
(1.)  In  any  act  on  or  other  (proceeding  against  a  trustee  or  any  per- 
son olaiming  through  him,  except  where  the  claim  is  founded  upon 
any  fraud  or  fraudulent  ibreach  of  trust  to  which  the  trustee  was 
party  or  privy,  or  is  to  recover  trust  property,  or  the  proceeds  there- 
of still  retained  by  the  trustee,  or  previously  received  by  the  trustee 
and  converted  to  his  use,  the  following  provisions  shall  apply:  — 

"(a.)  All  rights  and  privileges  conferred  iby  any  statute  of  limit- 
ations shalll  foe  enjoyed  in  the  like  manner  and  to  the  like  extent 
as  they  would  have  been  enjoyed  in  such  action  or  other  proceed- 
ing if  the  trustee  or  person  claiming  through  him  had  not  been  a 
trustee  or  person  cfla'iming  through  him: 

"Ob.)  If  the  action  or  other  proceeding  is   brought  to  recover 
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money  or  other  property,  and  is  one  to  whicb  no  existing  statute  of 
limitations  applies,  the  trustee  or  person  -claiming  through  him 
shall  he  entitled  to  the  ibenefit  of  and  be  at  liberty  to  plead  the  lapse 
of  time  as  a  bar  to  such  action  or  other  proceeding,  in  the  like 
manner  and  to  the  like  extent  as  if  the  claim  had  been  against  him 
in  an  action  of  debt  for  money  had  and  received,  but  so,  neverthe- 
less, that  the  statute  shall  run  against  a  marred  (woman  entitled  in 
possession  for  her  separate  use,  whether  with  or  without  a  restraint 
upon  anticipation,  but  shall  not  begin  to  run  against  any  beneficiary 
unless  and  until  the  interest  of  such  beneficiary  shall  be  an  interest 
in  possession. 

"(2.)  No  beneficiary,  as  against  whom  there  .would  be  a  good 
defence  by  virtue  of  this  section,  shall  -derive  any  greater  or  other 
benefit  from  a  judgment  or  order  obtained  by  another  beneficiary 
than  he  could  have  obtained  if  he  had  brought  such  action  or  other 
proceeding  and  this  section  had  been  pleaded. 

"(3.)  This  section  shall  apply  only  to  actions  or  other  proceed- 
ings commenced  after  the  first  day  of  January,  one  thousand  nine 
hundred  and  six,  and  shall  not  deprive  any  executor  or  administra- 
tor of  any  right  or  defence  to  which  he  is  entitled  under  any  exist- 
ing statute  of  limitations."    1888,  c.  59,  s.  8  (Imp.). 

4.  Loans  and  investments  by  trustees  not  chargeable  as 
breaches  of  trust. —  (1.)  A  trustee  lending  money  on  the  security 
of  any  property  on  which  he  can  lawfully  lend  shall  not  be  charge- 
able with  breach  of  trust  by  reason  only  of  the  proportion  borne 
by  the  amount  of  the  loan  to  the  value  of  the  property  at  the  time 
when  the  loan  was  made,  provided  that  it  appears  to  the  court  that 
in  making  the  loan  the  trustee  was  acting  upon  a  report  as  to  the 
valiue  of  the  property  made  by  a  person  whom  be  reasonably  be- 
lieved to  be  an  able,  practical  surveyor  or  valuer,  instructed  and  em- 
ployed independently  of  any  owner  of  the  property,  whether  such, 
surveyor  or  valuer  carried  on  business  in  the  local 'ty-  where  the 
prcroerty  is  situate  or  elsewhere,  and  that  the  amount  of  the  loam 
does  not  exceed  two  equal  third  parts  of  the  value  of  the  property 
as  stated  in  the  report,  and  that  the  loan  was  made  under  the  ad- 
vice of  the  surveyor  or  valueT  expressed  in  the  report. 

(2.)  A  trustee  lending  money  on  the  security  of  any  leasehold 
property  shall  not  be  chargeable  with  breach  of  trust  only  upon  the 
ground  that  in  making  such  loan  he  dispensed  either  wholly  or 
partly  with  the  production  or  investigation  of  the  lessor's  title. 

(3.)  A  trustee  shall  not  be  chargeable  with  breach  of  trust  only 
upon  the  ground  that  in  effecting  the  purchase  of  or  in  lending 
money  upon  the  security  of  any  property  be  has  accepted  a  shorter 
title  than  the  title  which  a  purchaser  is,  in  the  absence  of  a  special 
contract,  entitled  to  require,  if,  in  the  opinion  of  the  court,  the  title1 
accepted  be  such  as  a  person  acting  with  prudence  and  caution  would 
have  accepted. 

(4.)  This  section  applies  to  transfers  of  existing  securities  as 
well  as  to  new  securities,  and  to  investments  made  as  well  before  as 
after  the  commencement  of  this  Act,  except  where  an  action  ot 
other  proceeding  was  pending  with  reference  thereto  on  the  first  day 
of  July,  1905.    1893,  c.  53,  s.  8.  (Imp.). 

5.  Improper  advances  of  trust  moneys  on  mortgage  se- 
curity.— (1.)  Where  a  trustee  improperly  advances  trust  money  on 
a  mortgage  security  which  would  at  the  time  of  the  investment  be 
a  proper  investment  in  all  respects  for  a  smaller  sum  than  is  ac- 
tually advanced  theTeon,  the  security  shall  be  deemed  an  authorized 
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investment  far  the  smaller  sum,  and  the  trustee  shall  only  he  liable 
to  make  good  the  sum  advanced  in  excess  thereof,  with  interest. 

(2.)  This  section  applies  to  investments  made  as  well  'before  as 
after  the  commencement  of  this  Act,  except  where  an  action  or 
other  proceeding  was  pending  with  reference  thereto  on  the  first  day 
of  July,  1905.     1893,  c.  53,  s.  9  (Imp.). 

6.  Retirement  of  trustee.—  (1.)  Where  there  are  more  than 
two  trustees,  if  one  cf  them  toy  deed  declares  that  he  is  desirous  of 
being  discharged  from  the  trust,  and  if  his  co-trustees  and  such 
other  person,  if  any,  as  is  empowered  to  appoint  trustees,  by  deed 
consent  to  the  discharge  of  the  trustee,  and  to  the  vesting  in  the 
co-trustees  alone  of  the  trust  property,  then  the  trustee  desirous  of 
•being  discharged  shall  !be  deemed  to  have  retired  from  the  trust, 
and  shall,  hy  the  deed,  'be  discharged  therefrom  under  th:s  Act, 
without  any  new  trustee  ibeing  appointed  in  his  place. 

(2.)  Any  assurance  or  thing  requisite  for  vesting  the  trust 
property  in  the  continuing  trustees  alone  shall  be  executed  or  done. 

(3.)  This  section  applies  only  if  and  as  far  as  contrary  intention 
is  ncit  expressed  in  the  instrument,  if  any,  creating  the  trust,  and 
Bhall  have  effect  subject  to  the  terms  of  that  instrument  and  to  any 
provisions  therein  contained. 

(4.)  This  section  applies  to  trusts  created  either  hefore  or  after 
the  commencement  of  this  Act.    1893,  c  53,  s.  11  (Imp.). 

7.  Vesting  of  trust  property  in  new  or  continuing  trust- 
ees.—  (1.)  Where  a  deed  hy  which  a  new  trustee  is  appointed  to  per- 
form any  trust  contains  a  declaration  iby  the  appointor  to  the  effect 
that  any  estate  or  interest  in  any  land  subject  to  the  trust,  or  in  any 
chattel  so  sulbject,  or  the  right  to  recover  and  receive  any  de-bt  or 
other  thing  in  action  so  subject,  shall  vest  in  the  persons  who  by 
virtue  of  the  deed  ibeccme  and  are  the  trustees  for  performing  the 
trust,  that  declaration  shall,  without  any  conveyance  or  assignment, 
operate  to  vest  in  those  persons,  as  joint  tenants,  and  for  the  pur- 
poses of  the  trust,  that  estate,  interest  or  r  ght. 

(2.)  Where  a  deed  toy  which  a  retiring  trustee  is  discharged 
under  th's  Act  contains  such  a  'declaration  as  is  in  this  section  men- 
tioned hy  the  retiring  and  continuing  trustees,  and  iby  the  other 
person,  if  any,  empowered  to  appoint  trustees,  that  declaration  shall, 
without  'any  conveyance  or  assignment,  operate  to  vest  in  the  con- 
tinuing trustees  alone,  as  joint  tenants,  and  for  the  purposes  of  the 
trust,  the  estate,  interest,  or  right  to  which  the  declaration  relates. 

(3.)  This  section  does  not  extend  to  land  conveyed  by  way  of 
mortgage  for  securing  money  subject  to  the  trust,  or  to  any  such 
share,  stock,  annuity,  or  ^property  as  is  only  transferable  in  books 
kept  by  a  company  or  other  body,  or  in  manner  directed  hy  or 
under  any  Act  of  the  Legislature. 

(4.)  For  purposes  of  registration  of  the  deed  in  any  Registry, 
the  person  or  persons  making  the  declarat  on  shall  be  deemed  the 
conveying  party  or  parties,  and  the  conveyance  shall  be  deemed  to 
be  made  by  him  or  them  under  a  power  conferred  by  this  Act. 

(5.)  This  section  applies  only  to  deeds  executed  after  the  first 
day  of  July,  1905.    1893,  c.  53,  s.  12  (Imp.). 

8.  Power  of  trustee  for  sale  to  sell  by  auction,  etc.— (1.) 
Where  a  trust  for  sale  or  a  power  of  sale  of  property  is  vested  in 
a  trustee,  he  may  sell,  or  concur  with  any  other  person  in  selling  all 
or  any  part  cf  the  property,  either  subject  to  prior  charges  or  not, 
and  either  together  or  in  lots,  hy  public  auction  or  by  private  con- 
tract, subject  to  any  such  conditions  respecting  title  or  evidence  of 
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title  or  other  matter  as  the  trustee  thinks  fit,  with  power  to  vary 
any  contract  for  sale,  and  to  'buy  in  at  any  auction,  or  to  rescind 
any  CQntruct  for  sale  and  to  re-sell,  without  toeing  answerable  for 
any  loss. 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary  inten- 
tion is  not  expressed  in  the  instrument  creating  the  trust  or  power, 
and  shall  'have  effect  subject  to  the  terms  of  that  instrument  and  to 
the  provisions  therein  contained. 

(3.)  This  section  applies  only  to  a  trust  or  power  created  by 
an  instrument  coming  into  operation  after  the  first  day  of  July, 
1905.     18£3,  c.  53,  s.  13  (Imp.). 

9.  Power  to  sell  subject  to  depreciatory  conditions. — No 
sale  made  by  a  trustee  shall  be  impeached  by  any  beneficiary  upon 
the  ground  that  any  of  the  conditions  subject  to  which  the  sale 
was  made  may  have  'been  unnecessarily  depreciatory,  unless  it  also 
appears  that  the  consideration  for  the  sale  was  thereby  rendered 
inadequate. 

(2.)  No  sale  made  iby  a  trustee  shall,  after  the  execution  of  the 
conveyance,  ibe  impeached  as  against  the  purchaser  upon  the  ground 
that  any  of  the  conditons  subject  to  which  the  sale  was  made  may 
have  ibeen  unnecessarily  depreciatory,  unless  it  appears  that  the  pur- 
chaser was  acting  in  collusion  with  the  trustee  at  the  time  when  the 
contract  for  sale  was  made. 

(3.)  No  purchaser,  upon  any  sale  made  by  a  trustee,  shall  be  at 
liberty  to  make  any  objection  against  the  title  upon  the  ground 
aforesaid. 

(4.)  This  section  applies  only  to  sales  made  after  the  first  day 
of  July,  1505.     1803,  e.  53,  s.  14  (Imp.). 

10.  Power  to  authorize  receipt  of  money  by  banker  or 
solicitor. —  (1.)  A  trustee  may  appoint  a  solicitor  to  'be  his  agent  to 
receive  and  give  a  discharge  for  any  money  or  valuable  considera- 
tion or  property  receivable  by  the  trustee  under  the  trust.  And  a 
trustee  shall  not  ibe  chargeable  with  breach  of  trust  by  reason  only 
of  his  having  made  or  concurred  in  making  any  such  appointment. 

(2.)  A  trustee  may  appoint  a  banker  or  solicitor  to  be  his  agent 
to  receive  and  give  a  discharge  for  any  money  payable  to  the  trustee 
under  or  by  virtue  of  a  policy  of  assurance,  by  permitting  the  bank- 
er or  solicitor  to  have  the  custody  of  and  to  produce  the  policy  of 
assurance  with  a  receipt  signed  by  the  trustee,  and  a  trustee  shall 
not  be  chargeable  with  a  breach  of  trust  by  reason  only  of  his  hav- 
ing made  or  concurred  in  making  any   such  appointment. 

(3.)  Nothing  in  this  section  shall  exempt  a  trustee  from  any  lia- 
bility which  he  would  have  incurred  if  this  Act  had  not  been  passed, 
in  case  he  permits  any  such  money,  valuable  consideration  or  pro- 
perty to  remain  in  the  hands  or  under  the  control  of  the  banker  or 
solicitor  for  a  period  longer  than  is  reasonably  necessary  to  enable 
the  banker  or  solicitor  (as  the  case  may  be),  to  pay  or  transfer  the 
same  to  the  trustee. 

(4.)  This  section  applies  only  where  the  money  or  valuable  con- 
siderat'on  or  property  is  received  after  the  first  day  of  July,  1905. 

(5.)  Nothing  in  this  section  shall  authorize  a  trustee  to  do  any- 
thing which  he  is  in  express  terms  forbidden  to  do,  or  to  omit  any- 
thing which  he  is  in  express  terms  directed  to  do,  by  the  instru- 
ment creating  the  trust.    1893,  c.  53,  s.  17  (Imp.). 

11.  Power  to  insure  property. —  (1.)  A  trustee  may  insure 
against  loss  or  damage  by  fire  any  building  or  other  insurable  pro- 
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perty  to  any  amount  (including  the  amount  of  any  insurance  al- 
ready on  foot)  not  exceeding  three  equal  fourth  parts  of  the  full 
value  of  such  building  or  property,  and  pay  the  premiums  for  such 
insurance  out  of  the  income  thereof  or  out  of  the  income  of  any 
other  property  subject  to  the  same  trusts,  without  obtaining  the 
consent  of  any  person  who  may  ibe  entitled  wholly  ot  partly  to  such 
income. 

(2.)  This  section  does  not  apply  to  any  building  or  property 
which  a  trustee  is  bound  forthwith  to  convey  absolutely  to  any 
beneficiary  upon  being  requested  to  do  so. 

(3.)  This  section  applies  to  trusts  created  either  before  or  after 
the  commencement  of  this  Act,  but  nothing  in  this  section  shall  au- 
thorize any  trustee  to  do  anything  which  he  is  in  express  terms  for- 
bidden to  do,  or  to  omit  to  do  anything  which  he  is  m  express  terms 
directed  to  do,  by  the  instrument  creating  the  trust.  1893,  c.  53,  s. 
18  (Imp.). 

12.  Power  to  compound.— (1.)  An  executor  or  administrator 
may  pay  or  allow  any  debt  or  claim  on  any  evidence  that  he  thinks 
sufficient. 

(2.)  An  executor  or  administrator,  or  two  or  more  trustees  act- 
ing together,  or  a  sole  acting  trustee  where  by  the  instrument,  if 
any,  creating  the  trust  a  sole  trustee  is  authorised  to  execute  the 
trusts  and  powers  thereof,  may,  if  and  as  he  or  they  may  think  fit, 
accept  any  composition  or  any  security,  real  or  personal,  for  any 
debt  or  for  any  property,  real  or  personal,  claimed,  and  may  allow 
any  time  for  payment  for  any  debt,  and  may  compromise,  com- 
pound, abandon,  submit  to  arbitration,  or  otherwise  settle  any  debt, 
account,  claim,  or  thing  whatever  relating  to  the  testator's  or  in- 
testate's estate  or  to  the  trust,  and  for  any  of  those  purposes  may 
enter  into,  give,  execute,  and  do  such  agreements,  instruments  of 
composition  or  arrangement,  releases,  and  other  things  as  to  him 
or  them  seem  expedient,  without  being  responsible  for  any  loss  oc- 
casioned by  any  act  or  thing  so  .done  by  him  or  them  in  good  faith. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary  inten- 
tion is  not  expressed  in  the  instrument,  if  any,  creating  the  trust, 
and  shall  have  effect  subject  to  the  terms  of  that  instrument,  and  to 
the  provisions  therein  contained. 

(4)  This  section  applies  to  executorships,  administratorships 
and  trusts  constituted  or  createa  either  before  or  after  the  com- 
mencement  of  this  Act.     1893,  c.  33,  s.  21    (Imp.) 

13.  "When  powers  of  two  or  more  trustees  may  be  exer- 
cised by  survivor  or  survivors. —  (1.)  Where  a  power  or  trust  is 
given  to  or  vested  in  two  or  more  trustees  jointly,  then,  unless  the 
contrary  is  expressed  in  the  instrument,  if  any,  creating  the  power 
or  trust,  the  same  may  be  exercised  or  performed  by  the  survivor  or 
survivors  of  them  for  the  time  being. 

(2.)  This  section  applies  only  to  trusts  constituted  after  or 
rceated  by  instruments  coming  into  operation  after  the  first  day  of 
July,  1905.     1893,  c.  53,  s.  22  (Imp.). 

14?.  Exoneration  of  1  trustees  in  respect  of  certain  powers 
of  attorney.— A  trustee  acting  or  paying  money  in  good  faith 
under  or  in  pursuance  of  any  power  of  attorney,  shall  not  be  liable 
for  any  such  act  or  payment  by  reason  of  the  fact  that  at  the  time 
of  the  payment  or  act  the  person  who  gave  the  power  of  attorney 
was  dead  or  had  done  some  act  to  avoid  the  power,  if  this  fact  was 
not  known  to  the  trustee  at  the  time  of  his  so  acting  or  paying. 
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Provided  that  nothing  in  this  section  shall  affect  the  right  of  any 
person  entitled  to  the  money  against  the  person  to  whom  the  pay- 
ment is  made,  and  that  the  person  so  entitled  shall  have  the  same 
remedy  against  the  person  to  whom  the  payment  is  made  as  he 
would  have  had  against  the  trustee.    1893,  e.  53,  s.  23  (Imp.). 

15.  Implied  indemnity  of  trnstees.—  A  trustee  shall,  with- 
out prejudice  to  the  provisions  of  the  instrument,  if  any,  creating 
the  trust,  be  chargeable  only  for  money  and  securities  actually  re- 
ceived by  him  notwithstanding  his  signing  any  receipt  for  the  sake 
of  conformity,  and  shall  he  answerable  and  accountable  only  for  his 
own  acts,  receipts,  neglects,  or  defaults,  and  not  for  those  of  any 
other  trustee,  nor  for  any  banker,  broker  or  other  person  with  whom 
any  trust  moneys  or  securities  may  be  deposited,  nor  for  the  insuf- 
ficiency or  deficiency  of  any  securities,  nor  for  any  other  loss,  unless 
the  same  happens  through  his  own  wilful  default,  and  •may  reim- 
burse himself,  or  pay  or  discharge  out  of  the  trust  premises,  all  ex- 
penses incurred  in  or  about  the  execution  of  his  trusts  or  powers. 
1893,  c.  53,  s.  24   (Imp.). 

16.  Jurisdiction  of  Court  in  cases  of  breach  of  trust. — If 
it  appears  to  the  Supreme  Court,  or  a  Judge  thereof,  that  a  trustee, 
however  appointed,  is  or  may  be  personally  liable  for  any  breach 
cf  trust,  whether  the  transaction  alleged  to  be  a  breach  of  trust  oc- 
curred before  or  after  the  passing  of  this  Act,  but  has  acted  honest- 
ly and  reasonably,  and  ought  fairly  to  be  excused  for  the  breach  of 
trust  and  for  omitting  to  obtain  the  directions  of  the  court  in  the 
matter  in  which  he  committed  such  breach,  then  the  court  or  Judge 
may  relieve  the  trustee  either  wholly  or  partly  from  personal  lia- 
bility for  the  same.    1896,  c  35,  s.  3  (Imp.) 

17.  Appointment  of  judicial  trustees.—  (1.)  Where  appli- 
cation is  made  to  the  Supreme  Court  by  or  on  behalf  of  the  person 
creating,  or  intending  to  create  a  trust,  or  by  or  on  behalf  of  a 
trustee  or  beneficiary,  the  court  may,  in  its  discretion,  appoint  a  per- 
son (in  this  Act  called  a  judicial  trustee)  to  be  a  trustee  of  that 
trust,  either  jointly  with  any  other  person  or  as  sole  trustee,  and, 
if  sufficient  cause  is  shown,  in  place  of  all  or  any  existing  trustees: 

(2.)  The  administration  of  the  property  of  a  -deceased  person, 
whether  a  testator  or  intestate,  shall  be  a  trust,  and  the  executor  or 
administrator  a  trustee,  within  the  meaning  of  sections  16,  17  and  IS 
of  this  Act. 

(3.)  Any  fit  and  proper  person  nominated  for  the  purpose  in 
the  application  may  be  appointed  a  judicial  trustee,  and,  in  the  ab- 
sence of  such  nomination,  or  if  the  court  is  not  satisfied  of  the  fit- 
ness of  a  person  so  nominated,  an  official  of  the  court  may  be  ap- 
pointed, and  in  any  case  a  judicial  trustee  shall  be  subject  to  the 
control  and  supervision  of  the  court  as  an  officer  thereof. 

(4.)  The  court  may,  either  on  request  or  without  request,  give 
to  a  judicial  trustee  any  general  or  special  directions  in  regard  to 
the  trust  or  the  administration  thereof. 

(5.)  There  may  be  pai-d  to  a  judicial  trustee  out  of  the  trust 
property  such  remuneration,  not  exceeding  the  prescribed  limits,  as 
the  court  may  assign  in  each  case,  subject  to  any  rules  under  this 
Act  respecting  the  application  of  such  remuneration  where  the  judi- 
cial trustee,  if  an  official  of  the  court,  and  the  remuneration  so  as- 
signed to  any  judicial  trustee  shall,  save  as  the  court  may  for  spe- 
cial reasons  otherwise  order,  cover  all  his  work  and  personal  outlay. 

(€.)  Once  in  every  year  the  accounts  of  every  trust  of  which  a 
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judicial  trustee  has  been  appointed  shall  he  audited,  and  a  report 
thereon  made  to  the  court  by  the  persons  prescribed  by  the  rules 
made  under  the  next  (following  section,  and,  in  any  case  where  the 
court  -shall  so  -direct,  an  inquiry  into  the  administration  by  a  judi- 
cial trustee  of  any  trust,  or  into  any  dealing  or  transaction  of  a 
judicial  trustee,  shall  be  made  in  the  manner  prescribed  by  such 
Rules.    1896,  c.  35,  s.  1  (Imp.). 

18.  Rules.— Rules  may  be  made  by  the  Lieutenant-Governor  in 
Council  for  carrying  into  effect  the  provisions  of  the  preceding  sec- 
tion, and  especially — 

(1.)  For  requiring  judicial  trustees,  who  are  not  officials  of  the 
'court,  to  give  security  for  the  due  application  of  any  trust  property 
under  their  control: 

(2.)  Respecting  the  safety  of  the  trust  property,  and  the  custody 
thereof;    • 

(3.)  Respecting  the  remuneration  of  judicial  trustees  and  for 
fixing  and  regulating  the  fees  to  be  taken  under  this  Act,  so  as  to 
cover  the  expenses  of  the  administration  of  this  Act,  and  respecting 
the  payment  of  such  remuneration  and  fees  out  of  the  trust  pro- 
perty, and,  where  the  judicial  trustee  is  an  official  of  the  court,  re- 
specting the  application  of  the  remuneration  and  fees  payable  to 
him. 

(4.)  Fot  dispensing  with  formal  proof  of  facts  in  proper  cases: 

(-5.)  For  facilitating  the  discharge  by  the  court  of  administrative 
duties  under  this  Act  without  judicial  proceedings  and  otherwise 
regulating  procedure  under  this  Act  and  making  it  simple  and  inex- 
pensive: 

(6.)  Respecting  the  suspension  or  removal  of  any  judicial  trus- 
tee, and  the  succession  of  another  person  to  the  office  of  any  judicial 
trustee  who  may  cease  to  hold  office,  and  the  vesting  in  such  person 
of  any  trust  property: 

(7.)  Respecting  the  classes  of  trusts  in  which  officials  of  the 
court  are  not  to  be  judicial  trustees,  or  are  to  be  so  temporarily  or 
conditionally: 

(8.)  Respecting  the  procedure  to  be  followed  where  the  judicial 
trustee  is  executor  or  administrator: 

(9.)  For  preventing  the  employment  by  judicial  trustees  of  other 
persons  at  the  expense  of  the  trust,  except  in  cases  of  strict  ne- 
cessity: 

(10.)  For  the  filing  and  auditing  of  the  accounts  of  any  trust  of 
which  a  judicial  trustee  has  been  appointed.    1896,  c.  35,  s.  4  (Imp.). 

19.  1900,  c.  41,  repealed.— Chapter  41,  of  the  Statutes  of 
1900,  being  the  "Trustees'  Liability  Act,  1900,"  is  hereby  repealed. 
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NORTH  WEST  TERRITORIES, 
ALBERTA  and  SASKATCHEWAN 

N.  W.  T.  ORDINANCES,  1903   (SESS.  2),  CHAR  11. 

AN    ORDINANCE   RESPECTING    TRUSTEES  AND  EXECUTORS 
AND  THE  ADMINISTRATION    OP  ESTATES. 

(Assented  to  November  21,  1903.) 

The  Lieutenant  Governor,  toy  and  with  the  advice  and  consent 
of  the  Legislative  Assembly  of  the  Territories,  enacts  as  follows: 

SHORT  TITLE. 

1.  Short  title.—  This  Ordinance  may  be  cited  as  "The  Trustee 
Ordinance:'    1903,  Sess.  2,  c.  11,  s.  1. 

INTERPRETATION. 

2.  Interpretation.— Unless  the  context  otherwise  requires  the 
expression  "trustee"  shall  he  deemed  to  include  an  executor  or  ad- 
ministrator and  a  trustee  whose  trust  arises  by  construction  or  im- 
plication of  law  as  well  as  an  express  trustee  and  shall  also  include 
several  joint  trustees.    1903,  Sess.  2,  c.  11,  s.  2. 

INVESTMENTS. 

3.  Trustees  may  invest  trust  moneys  in  certain  securities. 

— Trustees  having  trust  money  in  their  hands  which  it  is  their  duty 
ot  which  it  is  in  their  discretion  to  invest  at  interest  shall  be  at 
liberty  at  their  discretion  to  invest  the  same  in  any  stock,  deben- 
tures or  securities  of  the  government  of  the  Dominion  of  Canada  or 
of  any  of  the  provinces  of  Canada  or  any  debentures  or  securities 
the  payment  of  which  is  guaranteed  by  the  government  of  the  Do- 
minion of  Canada  or  of  any  province  of  Canada  or  in  the  debentures 
of  any  municipality  or  school  district  in  the  Territories;  or  in  se- 
curities which  are  a  first  charge  on  land  held  in  fee  simple  provided 
that  such  investments  are  in  other  respects  reasonable  and  proper 
and  such  trustees  shall  also  be  at  liberty  at  their  discretion  to  call 
in  any  trust  funds  invested  in  any  other  securities  than  as  aforesaid 
and  to  invest  the  same  in  any  such  stock,  deibentures  or  securities 
aforesaid  and  also  from  time  to  time  at  their  discretion  to  vary  any 
such  investments  as  aforesaid  for  others  of  the  same  nature;  and 
any  such  moneys  already  invested  in  any  such  stock,  debentures  or 
securities  as  aforesaid  shall  he  held  and  taken  to  have  been  lawfully 
and  properly  invested. 

(2.)  This  section  to  apply  to  all  trustees,  etc.— This  section 
shall  apply  and  extend  to  both  present  and  future  trustees.  1903, 
Sess.  2,  c.  11,  s.  3. 

4.  Additional  powers  given.— -The  powers  hereby  conferred 
are,  in  addition  to  the  powers  conferred  by  the  instrument,  if  any, 
creating  the  trust: 

Proviso. — Provided  that  nothing  herein  contained  shall  author- 
ize any  trustee  to  do  anything  which  he  is  in  express  terms  for'dM- 
den  to  do  or  to  omit  to  do  anything  which  he  is  in  express  terms 
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directed  to  do  by  the  Instrument  creating  the  trust.     1903,  Sess.  2, 
c.  11,  s.  4. 

5.  "When  trustee  not  chargeable  for  lending  on  insufficient 
security. — No  trustee  lending  money  upon  the  security  of  any 
property  shall  he  chargeable  (with  breach  of  trust  by  reason  only  of 
the  proportion  borne  by  the  amount  of  the  loan  to  the  value  of  the 
property  at  the  time  when  the  loan  was  made  provided  that  it  ap- 
pears to  the  court  that  in  making  the  loan  the  trustee  was  acting 
upon  a  report  as  to  the  value  of  the  property  made  by  a  person 
whom  the  trustee  reasonably  believed  to  be  an  able,  practical  sur- 
veyor or  valuer  instructed  and  employed  independently  of  any 
owner  of  the  property  whether  such  surveyor  or  valuer  carried  on 
/business  in  the  locality  where  the  property  is  situate  or  elsewhere 
and  that  the  amount  of  the  loan  does  not  exceed  two-thirds  of  the 
value  of  the  property  as  stated  in  the  report  and  that  the  loan  was 
made  under  the  advice  of  the  -surveyor  or  valuer  expressed  in  the 
report. 

(2)  This  section  shall  apply  to  a  loan  upon  any  property  on 
which  the  trustee  can  lawfully  lend  and  to  transfers  of  existing  se- 
curities as  well  as  to  new  securities  and  to  investments  made  as 
well  before  as  after  the  passing  of  this  Ordinance.  1903,  Sess.  2,  c. 
11,  s.  5. 

6.  Trustees  lending  more  than  authorized  amount. — Where 
a  trustee  has  improperly  advanced  trust  money  on  a  mortgage  se- 
curity which  would  at  the  time  of  the  investment  have  been  a 
proper  investment  in  all  respects  for  a  less  sum  than  was  actually 
advanced  thereon  the  security  shall  be  deemed  an  authorized  in- 
vestment for  such  less  sum  and  the  trustee  shall  only  be  liable  to 
make  good  the  sum  advanced  in  excess  thereof  with  interest. 

(2)  This  section  shall  apply  to  investments  made  as  well  before 
as  after  the  passing  of  this  Ordinance.     1903,  Sess.  2,  c.  11,  s.  6. 

7.  Liability  in  case  of  change  of  character  of  investment.— 
No  trustee  shall  be  liable  for  breach  of  trust  by  reason  only  of  his 
continuing  to  hold  an  investment  which  has  ceased  to  be  an  invest- 
ment authorized  by  the  instrument  of  trust  or  by  the  general  law 
and  this  provision  shall  apply  to  cases  arising  before  or  after  the 
passing  of  this  Ordinance.     1903,  -Sess,  2,  c.  11,  s.  7. 

RIGHTS  AND   LIABILITIES  OF  TRUSTEES. 

8.  Every  trust  instrument  to  be  deemed  to  contain  clause 
for  the  indemnity  and  reimbursement  of  the  trustees. — Every 
deed,  will  or  other  document  creating  a  trust  either  expressly  or  by 
implication  shall  without  prejudice  to  the  clauses  actually  con- 
tained therein  be  deemed  to  contain  a  clause  in  the  words  or  to  the 
effect  following  that  is  to  say:  "That  the  trustees  or  trustee  for  the 
time  being  of  the  said  deed,  will  or  other  instrument  shall  be  re- 
spectively chargeable  only  for  such  moneys,  stocks,  funds  and  se- 
curities as  they  shall  respectively  actually  receive  notwithstanding 
their  respectively  signing  any  receipt  for  the  sake  of  conformity  and 
shall  be  answerable  and  accountable  only  for  their  own  acts,  receipts, 
neglects  or  defaults  and  not  for  those  of  each  other  nor  for  any 
banker,  broker  or  other  person  with  whom  any  trust  moneys  or  se- 
curities may  be  deposited;  nor  for  the  insufficiency  or  deficiency  of 
any  stocks,  funds  or  securities  nor  for  any  other  loss  unless  the  same 
shall  happen  through  their  own  wilful  neglect  or  default  respective- 
ly; and  also  that  it  shall  be  lawful  for  the  trustees  or  trustee  for  the 
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time  being  of  the  said  deed,  will  or  other  instrument  to  reimburse 
themselves  or  himself  or  pay  or  discharge  out  of  the  trust  premises 
all  expenses  incurred  in  or  about  the  execution  of  the  trusts  or 
powers  of  the  said  deed,  will  or  other  instrument.  1903,  Sess.  2,  c. 
11,  s.  8. 

9.  Appointment  of  new  trustees. —  Where  ?.  trustee.,  either 
original  or  substituted  and  whether  appo'nted  by  the  court  or  other- 
wise, dies  or  -desires  to  be  discharged  from  or  refuses  or  becomes 
unfit  or  incapable  to  act  in  the  trusts  or  powers  in  him  reposed  be- 
fore the  same  have  been  fully  discharged  and  performed  it  shall  be 
lawful  for  the  person  or  persons  nominated  for  that  purpose  by  the 
deed,  will  or  other  instrument  creating  the  trust,  if  any,  or  if  there 
be  no  such  person  or  no  such  person  able  and  willing  to  act,  then 
for  the  surviving  or  continuing  trustees  or  trustee  tor  the  time  being 
or  the  acting  executors  or  executor  or  administrators  or  adminis- 
trator of  the  last  surviving  and  continuing  trustee  or  for  the  last  re- 
tiring trustee  by  writing  to  appoint  any  other  person  or  persons  to 
be  a  trustee  or  trustees  in  place  of  the  trustee  or  trustees  dying  or 
desiring  to  be  discharged  or  refusing  or  becoming  unfit  or  incapable 
to  act  as  aforesa'd;  and  so  often  as  any  new  trustee  or  trustees  is  or 
are  so  appointed  as  aforesaid  all  the  trust  property,  if  any,  which 
for  the  time  being  is  vested  in  the  surviving  or  continuing  trustees 
or  trustee  or  in  the  heirs,  executors  or  adm'nistrators  of  any  trustees 
or  trustee  shall  with  all  convenient  speed  be  conveyed,  assigned  and 
transferred  so  that  the  same  may  be  legally  and  effectually  vested 
in  such  new  trustee  or  trustees  either  solely  or  jointly  with  the  sur- 
viving or  continuing  trustees  or  a  surviving  or  continuing  trustee  as 
the  case  may  require;  and  every  new  trustee  to  be  appointed  as 
aforesaid  as  well  before  as  after  such  conveyanca,  assignment  or 
transfer  as  aforesaid  and  also  every  trustee  appointed  by  the  court 
either  before  or  after  the  passing  of  this  Ordinance  shall  have  the 
same  powers,  authorities  and  discretions  and  shall  in  all  respects  act 
as  if  he  had  originally  ibeen  nominated  a  trustee  by  the  deed,  will 
or  other  instrument  creating  the  trust. 

(2)  On  the  appointment  of  a  new  trustee  for  the  whole  or  any 
part  of  the  trust  property: 

(a)  The  number  of  trustees  may  be  increased;  and 
(h)  A  separate  set  of  trustees  may  he  appointed  for  any  part  of 
the  trust  property  held  on  trusts  distinct  from  those  relating  to  any 
other  part  or  parts  of  the  trust  property  notwithstanding  that  no 
new  trustees  or  trustee  are  or  is  to  he  appointed  for  other  parts  of 
the  trust  property  and  any  existing  trustee  may  be  appointed  or  re- 
main one  of  such  separate  set  of  trustees;  or  if  only  one  trustee  was 
orig'nally  appointed  then  one  separate  trustee  may  be  so  appointed 
for  any  such  part  of  the  trust  property;   and 

(c)  It  shall  not  be  obligatory  to  appoint  more  than  one  new 
trustee  where  only  one  trustee  was  originally  appointed  or  to  fill  up 
the  original  number  of  trustees  where  more  than  two  trustees  were 
originally  appointed;  but,  except  where  only  one  trustee  was  ori- 
ginally appointed,  a  trustee  shall  not  /be  discharged  under  this  sec- 
tion from  his  trust  unless  there  will  be  at.  least  two  trustees  to  per- 
form the  trust;  and 

(d)  Any  assurance  or  thing  requisite  for  vesting  the  trust  pro- 
perty or  any  part  thereof  jointly  in  the  persons  who  are  the  trustees 
shall  be  executed  or  done. 

(3)  Every  new  trustee  so  appointed,  as  Well  before  as  after  all 
the  trust  property    becomes   by  law    or   by  assurance  or  otherwise 
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vested  in  him  shall  have  the  same  powers,  authorities  and  discre- 
tions and  may  in  all  respects  act  as  if  he  -has  been  originally  ap- 
pointed a  trustee  by  the  instrument,  if  any,  creating  the  trust. 

(4)  The  provisions  of  this  section  relative  to  a  trustee  who  is 
dead  include  the  case  of  a  person  nominated  trustee  in  a  will  but 
dying  before  the  testator,  and  those  relative  to  a  continuing  trustee 
include  a  refusing  or  retiring  trustee  if  willing  to  act  in  the  execu- 
tion of  the  provisions  of  this  sect-on. 

(5)  This  section  applies  only  if  and  as  far  as  a  contrary  inten- 
tion is  not  expressed  in  the  instrument,  if  any,  creating  the  trust 
and  shall  have  effect  subject  to  the  terms  of  that  instrument  and  to 
any  provisions  therein  contained. 

(6)  This  section  applies  to  trusts  created  either  before  or  after 
the  passing  of  this  Ordinance.    1903,  .Sess.  2,  c.  11,  s.  9. 

10.  Retirement  of  trustee. — Where  there  are  more  than  two 
trustees  if  one  of  them  by  deed  declares  that  he  is  desirous  of  being 
discharged  from  the  trust  and  if  his  co-trustees  and  such  other  per- 
son, if  any,  as  is  empowered  to  appoint  trustees  by  deed  consent  to 
the  discharge  of  the  trustee  and  to  the  vesting  in  the  co-trustees 
alone  of  the  trust  property,  then  the  trustee  desirous  of  being  dis- 
charged shall  be  deemed  to  have  retired  from  the  trust  and  shall  by 
the  deed  be  discharged  therefrom  under  this  Ordinance  without  any 
new  trustee  being  appointed  in  his  place. 

(2)  Any  assurance  or  thing  requisite  for  vesting  the  trust  pro- 
perty in  the  continuing  trustee  alone  shall  be  executed  or  done. 

(3)  This  section  applies  only  if  and  as  far  as  a  contrary  inten- 
tion is  not  expressed  in  the  instrument,  if  any,  creating  the  trust 
and  shall  .have  effect  subject  to  the  terms  of  that  instrument  and  to 
any  provisions  therein  contained. 

(4)  This  section  applies  to  trusts  created  either  before  or  after 
the  passing  of  this  Ordinance.    1903,  Sess.  2,  c.  11,  e.  10. 

11.  Vesting  of  trusit  property  in  new  or  continuing  trus- 
tees -without  conveyance. — Where  an  instrument  by  which  a  new 
trustee  is  appointed  to  perform  any  trust  contains  a  declaration  by 
the  appointor  to  the  effect  that  any  estate  or  interest  in  any  land 
subject  to  the  trust  or  in  any  chattel  so  subject  or  the  right  to  re- 
cover and  receive  any  debt  or  other  thing  in  action  so  subject  shall 
vest  in  the  persons  who  iby  virtue  of  such  instrument  become  and 
are  the  trustees  for  performing  the  trust,  that  declaration  shall  with- 
out any  conveyance  or  assignment  but  subject  to  the  provision  of 
any  Act  or  Ordinance  respecting  the  registration  of  titles  to  lands 
operate  to  vest  in  those  persons  as  joint  tenants  and  for  the  pur- 
pose of  the  trust  that  estate,  interest  or  right. 

(2)  Wbere  an  instrument  by  iwhich  a  retiring  trustee  is  dis- 
charged under  this  Ordinance  contains  such  a  declaration  as  is  in 
this  section  mentioned  by  the  retiring  and  continuing  trustees  and 
by  the  other  person,  if  any,  empowered  to  appoint  trustees  that  de- 
claration shall  without  any  conveyance  or  assignment  but  subject  as 
aforesaid  operate  to  vest  in  the  continuing  trustees  alone  as  joint 
tenants  and  for  the  purposes  of  the  trust,  the  estate,  interest  or 
right  to  which  the  declaration  relates. 

(3)  This  section  does  not  extend  to  any  share,  stock,  annuity 
or  property  only  transferable  in  books  kept  by  a  company  or  other 
body  or  in  manner  prescribed  by  or  under  an  Ordinance  of  the  Le- 
gislative Assembly  of  the  Territories. 


N.   W.  T.  TRUSTEE  ORDINANCE.  675 

(4)  For  the  purpose  of  registration  of  an  instrument  the  person 
or  persons  mailing  the  declaration  shall  be  deemed  the  conveying 
party  or  parties  and  the  conveyance  shall  be  deemed  to  be  made  by 
him  or  them  under  a  power  conferred  by  this  Ordinance.  1903,  Sess. 
2,  c.  11,  s.  11. 

PURCHASE  AND  SALE. 

12.  Power  of  trustee  for  sale    to    sell    by    auction,    etc.— 

Where  a  trust  for  sale  or  a  power  of  sale  of  property  is  vested  in  a 
trustee  he  may  sell  or  concur  with  any  other  person  in  selling  all 
ot  any  part  of  the  property  either  subject  to  prior  charges  or  not 
and  either  together  or  in  lots,  by  public  auction  or  by  private  con- 
tract subject  to  any  such  conditions  respecting  title  or  evidence  of 
title  or  other  matter  as  the  trustee  thinks  fit  with  power  to  vary  any 
contract  for  sale  and  to  buy  in  at  any  auction  or  to  rescind  any  con- 
tract for  sale  and  to  resell  without  being  answerable  for  any  loss. 

(2)  This  section  applies  only  if  and  as  far  as  a  contrary  inten- 
tion is  not  expressed  in  the  instrument  creating  the  trust  or  power 
and  shall  have  effect  subject  to  the  terms  of  that  instrument  and  to 
the  provisions  therein  contained.     1903,  Sess.  2,  c.  11,  s.  12. 

13.  Power  to  sell  subject  to  depreciatory  conditions.— No 
sale  made  by  a  trustee  shall  be  impeached  by  any  beneficiary  upon 
the  ground  that  any  of  the  conditions  subject  to  which  the  sale  was 
made  may  have  been  unnecessarily  depreciatory  unless  it  also  ap- 
pears that  the  consideration  for  the  sale  was  thereby  rendered  inad- 
equate. 

(2)  No  sale  made  by  a  trustee  shall  after  the  execution  of  the 
conveyance  be  impeached  as  against  the  purchaser  upon  the  ground 
that  any  of  the  conditions  subject  to  wnich  the  sale  was  made  may 
have  been  unnecessarily  depreciatory  unless  it  appears  that  the  pur- 
chaser was  acting  in  collusion  with  the  trustee  at  the  time  when 
the  contract  for  sale  was  made. 

(3)  No  purchaser  upon  any  sale  made  by  a  trustee  shall  be  at 
liberty  to  make  any  objection  against  the  title  upon  the  ground 
aforesaid.    1903.  Sess/  2,  c.  11.  s.  13. 

14.  Fee  simple  estates  of  bare  trustees  to  vest  in  their 
personal  representatives. —  Upon  the  death  of  a  bare  trustee  of 
any  corporeal  or  incorporeal  hereditament  of  which  such  trustee 
was  seized  in  fee  simple  such  hereditaments  shall  vest  in  the  legal 
personal  representative  from  time  to  time  of  such  trustee.  1903, 
Sess.  2.  c.  11.  s.  14. 

15.  Conveyances  by  married  woman  as  bare  trustee.— 
Where  any  freehold  hereditament  is  vested  in  a  married  woman  as 
bare  trustee  she  may  convey  or  surrender  the  same  as  if  she  were  a 
feme  sole  and  without  her  husband  joining  in  the  conveyance.  1903, 
Sess.  2,  c.  11,  s.  15. 

16.  Receipts  of  trustees  to  be  effectual  discbarges. —  The 
bona  fide  payment  of  any  money  to  and  the  receipt  thereof  by  any 
person  to  whom  the  same  is  payable  upon  any  express  or  implied 
trust  or  for  any  limited  purpose  and  such  payment  to  and  receipt 
by  the  survivors  or  survivor  of  two  or  more  mortgagees  or  holders 
or  the  executors  or  administrators  of  such  survivor  or  their  or  his 
assigns  shall  effectually  discharge  the  person  paying  the  same  from 
seeing  to  the  application  or  being  answerable  for  the  misapplication 
thereof  unless  the  contrary  is  expressly  declared  by  the  instrument 
creating  the  trust  or  security.    1903,  Sess.  2,  c.  11.  s.  16. 
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VARIOUS  POWERS  AND  LIABILITIES. 

17.  Appointment  of  agents  by  trustees  for  certain  pur- 
poses.— It  shall  be  lawful  for  a  trustee  to  appoint  an  advocate  to  be 
his  agent  to  receive  and  give  a  discharge  for  any  money  or  any 
valuable  consideration  of  property  receivable  by  such  trustee  under 
the  trust;  and  no  trustee  shall  foe  -chargeable  with  breach  of  trust 
by  reason  only  of  his  having  made  or  concurred  in  making  any  such 
appointment: 

Provided  that  nothing  herein  contained  shall  exempt  a  trustee 
from  any  liability  which  he  would  have  incurred  if  this  section  had 
not  been  enacted  in  case  of  permitting  such  money,  valuable  con- 
sideration or  property  to  remain  in  the  hands  or  under  the  control 
of  the  advocate  for  a  period  longer  than  is  reasonably  necessary  to 
enaJble  the  solicitor  to  pay  or  transfer  the  same  to  the  trustee. 

(2)  It  shall  be  lawful  for  a  trustee  to  appoint  a  chartered  bank 
or  advocate  to  foe  his  agent  to  receive  and  give  a  discharge  for  any 
money  payable  to  such  trustee  under  or  foy  virtue  of  a  policy  of  as- 
surance or  otherwise;  and  no  trustee  shall  foe  chargeable  with  a 
breach  of  trust  foy  reason  only  of  his  having  made  or  concurred  in 
making  any. such  appointment: 

Provided  that  nothing  herein  contained  shall  exempt  a  trustee 
from  any  liability  which  foe  would  have  incurred  if  this  section  had 
not  been  enacted  in  case  he  permits  such  money  to  remain  in  the 
hands  or  under  the  control  of  the  bank  or  advocate  for  a  period  long- 
er than  is  reasonably  necessary  to  enable  him  to  pay  the  same  to 
the  trustee.    1903,  Sess.  2,  c.  11,  s.  17. 

18.  Powers  of  trustees  to  insure  trust.—  It  shall  be  lawful 
for  but  not  obligatory  upon  a  trustee  to  insure  against  loss  or  dam- 
age by  fire  any  (building  or  other  insurable  property  to  any  amount 
(including  the  amount  of  any  insurance  already  on  foot)  not  ex- 
ceeding three  equal  fourth  parts  of  the  full  value  of  such  building  or 
property  and  to  pay  the  premiums  for  such  insurance  out  of  the 
income  thereof  or  out  of  the  income  of  any  other  property  subject 
to  the  same  trusts  without  obtaining  the  consent  of  any  person  en- 
titled wholly  or  partly  to  such  income. 

(2)  This  section  shall  not  apply  to  any  building  or  property 
which  a  trustee  is  foound  forthwith  to  convey  absolutely  to  any 
cestui  que  trust  upon  being  requested  to  do  so.  1903,  Sess.  2,  c.  11, 
s.  18. 

19.  Trustee  committing  breach  of  trust  at  instigation  of 
beneficiary.— Where  a  trustee  has  committed  a  breach  of  trust  at 
the  instigation  or  request  or  with  the  consent  in  writing  of  a  bene- 
ficiary the  court  may,  if  it  thinks  fit  and  notwithstanding  that  the 
beneficiary  is  a  married  woman  entitled  for  her  separate  use  whe- 
ther with  or  without  a  restraint  upon  anticipation  make  such  order 
as  to  the  court  seems  just  for  impounding  all  or  any  part  of  the  in- 
terest of  the  beneficiary  in  the  trust  estate  foy  way  of  indemnity  to 
the  trustee  or  person  claiming  through  him.  1903,  Sess.  2,  c.  11,  s. 
19. 

20.  Power  of  trustee  to  give  receipts.— The  receipt  in  writ- 
ing of  any  trustee  for  any  money,  securities  or  other  personal  pro- 
perty or  effects  payable,  transferable  or  deliverable  to  him  under  any 
trust  or  power  shall  foe  a  sufficient  discharge  for  the  same  and  shall 
effectually  exonerate  the  person  paying,  transferring  or  delivering 
the  same  from  seeing  to  the  application  or  being  answerable  for  any 
loss  or  misapplication  thereof. 
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(2)  This  section  applies  to  trusts  created  either  before  or  after 
the  passing  of  this  Ordinance.    1903,  ,Sess.  2,  c.  11,  s.  20. 

21.  Power  for  executors   and  trustees  to  compound,  etc.-* 

A  trustee  or  two  or  more  trustees  acting  together  or  a  sole  acting 
trustee  where  by  the  instrument,  if  any,  creating  the  trust  a  sole 
trustee  is  authorized  to  execute  the  trusts  and  powers  thereof  may 
if  and  as  he  or  they  may  (think  fit  accept  any  composition  or  any  se- 
curity real  or  personal  for  any  debt  or  for  any  property  real  or  per- 
sonal claimed  and  may  allow  any  time  for  payment  for  any  debt  and 
may  compromise,  compound,  abandon,  submit  to  arbitration  or 
otherwise  settle  any  debt,  account,  claim  or  thing  whatever  relating 
to  the  testator's  or  intestate's  estate  or  to  the  trust  and  for  any  of 
those  purposes  may  enter  into  give  execute  and  do  such  agreements, 
instruments  of  composition  or  arrangement,  releases  and  other 
things  as  to  him  or  them  seem  expedient  without  being  responsible 
for  any  loss  occasioned  by  any  act  or  thing  so  done  by  him  or  them 
in  good  faith. 

(2)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  instrument,  if  any,  creating  the  trust  and 
shall  have  effect  subject  to  the  terms  of  that  instrument  and  to  the 
provisions  therein  contained. 

(3)  This  section  applies  to  executorships,  administratorships  and 
trusts  constituted  or  created  either  before  or  after  the  passing  of 
this  Ordinance.     1903,  Sess.  2,  c.  11,  s.  21. 

22.  Powers  of  two  or  more  trustees. — Where  a  power  or 
trust  is  g'ven  to  or  vested  in  two  or  more  trustees  jointly  then  un- 
less the  contrary  is  expressed  in  the  instrument,  if  any,  creating  the 
power  or  trust  the  same  may  be  exercised  or  performed  by  the  sur- 
vivor or  survivors  of  them  for  the  time  being.  1903,  Sess.  2,  c.  11, 
s.  22. 

23.  Exoneration  of  trustees  in  respect  of  certain  powers 
of  attorney.— A  trustee  acting  or  paying  money  in  good  faith  un- 
der or  in  pursuance  of  any  power  of  attorney  shall  not  be  liable  for 
any  such  act  or  payment  by  reason  of  the  fact  that  at  the  time  of 
the  payment  or  act  the  person  who  gave  the  power  of  attorney  was 
dead  or  had  done  some  act  to  avoid  the  power  if  this  fact  was  not 
known  to  the  trustee  at  the  time  of  his  so  acting  or  paying. 

(2)  Nothing  in  this  section  shall  affect  the  right  of  any  person 
entitled  to  the  money  against  the  person  to  whom  the  payment  is 
made  and  the  person  so  entitled  shall  have  the  same  remedy  against 
the  person  to  whom  the  payment  is  made  as  be  would  have  had 
against  the  trustee.     1903,  Sess.  2,  c.  11,  s.  23. 

MAINTENANCE  OF  INFANTS. 

24.  In  case  property  held  in  trust  for  infant,  trustees 
may  apply  income  for  maintenance  of  infant.— In  all  cases 
where  any  property  is  held  by  trustees  in  trust  for  an  infant  either 
absolutely  or  contingently  on  his  attaining  the  age  of  twenty-one 
years  or  on  the  occurrence  of  any  event  previously  to  h's  attaining 
that  age  it  shall  be  lawful  for  such  trustees  at  their  sole  discretion 
to  pay  to  the  guardians,  if  any,  of  such  infant  or  otherwise  to  apply 
for  or  towards  the  maintenace  or  education  of  such  infant  the  whole 
or  any  part  of  the  income  to  which  such  infant  may  be  entitled  in 
respect  of  such  property  whether  there  be  any  fund  applicable  to  the 
same  purpose  or  any  other  person  bound  by  law  to  provide  for  such 
maintenance  or  education  or  not;  and  such  trustees  shall  accumulate 
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all  the  residue  of  such  income  by  way  of  compound  interest  by  in- 
vesting the  same  and  the  resulting  income  thereof  from  time  to  time 
in  proper  securities  for  the  benefit  of  the  person  who  shall  ultimate- 
ly become  entitled  to  the  property  from  which  such  accumulation 
shall  have  arisen: 

Provided  always  that  it  shall  ne  lawful  for  such  trustees  at  any 
time  if  it  shall  appear  to  them  expedient  to  apply  the  whole  or  any 
part  of  such  accumulations  as  if  the  same  were  part  of  the  income 
arising  in  the  then  current  year.    1903,  .Sess.  2,  c.  11,  6.  24. 

25.  Property  held  in  trust  for  infants  may  be  sold  by 
leave  of  a  judge  and  proceeds  thereof  applied  for  mainten- 
ance and  education  of  such  infants.— Application  and  invest- 
ment of  moneys  so  realised.—  In  all  cases  where  any  property 
either  real  or  personal  is  held  by  trustees  in  trust  for  an  infant  either 
absolutely  or  contingently  on  his  attaining  the  age  of  twenty-one 
years  or  on  the  occurrence  of  any  event  previously  to  his  attaining 
that  age  and  where  the  income  arising  from  such  property  is  insuf- 
ficient for  the  maintenance  and  education  of  such  infant,  it  shall  be 
lawful  for  such  trustees  by  leave  of  a  judge  of  the  supreme  court  to 
be  obtained  in  a  summary  manner  to  sell  and  dispose  of  any  portion 
of  such  real  or  personal  property  and  to  pay  to  the  guardians,  if  any, 
of  such  infant  or  otherwise  to  apply  for  or  towards  the  maintenance 
or  education  of  such  infant  the  whole  or  any  part  of  the  money  aris- 
ing from  such  sale  as  aforesaid;  and  in  the  event  of  the  whole  of  the 
money  arising  from  any  sale  of  the  real  or  personal  property  as 
aforesaid  not  being  immediately  required  for  the  maintenance  and 
education  of  such  infant  then  the  said  trustees  shall  invest  the  sur- 
plus moneys  and  the  resulting  income  therefrom  from  time  to  time 
in  proper  securities  and  shall  apply  such  moneys  and  the  proceeds 
thereof  from  time  to  time  for  the  education  and  maintenance  of  the 
said  infant  and  shall  hold  all  the  residue  of  the  moneys  and  interest 
thereon  not  required  for  the  education  and  maintenance  of  such  in- 
fant as  aforesaid  for  the  benefit  of  the  person  who  shall  ultimately 
become  entitled  to  the  property  from  which  such  moneys  and  in- 
terest have  arisen.    1903,  Sess.  2,  c.  11,  s.  25. 

26.  Distribution  of  assets  under  trust. — Deeds  for  benefit 
of  creditors  or  of  the  assets  of  a  testator  or  intestate  after 
notice  given  by  trustee,  assignee,  executor  or  administrator.— 
Where  a  trustee  or  assignee  acting  under  the  trusts  of  a  deed  or  as- 
signment for  the  benefit  of  creditors  generally  or  a  particular  class 
or  classes  of  creditors  where  the  creditors  are  not  •designated  by 
name  therein  or  an  executor  or  an  administrator  has  given  such  or 
the  like  notices  as  in  the  opinion  of  the  court  in  which  such  trustee, 
assignee,  executor  or  administrator  is  sought  to  be  charged,  would 
have  been  given  'by  the  supreme  court  in  an  action  for  the  execution 
of  the  trusts  of  such  deed  or  assignment  or  an  administration  suit, 
as  the  case  may  be,  for  creditors,  and  others  to  send  in  to  such  trus- 
tee, assignee,  executor  or  administrator  their  claims  against  the 
person  for  the  benefit  of  the  creditors  of  whom  such  deed  or  assign- 
ment is  made  or  the  estate  of  the  testator  or  intestate,  as  the  case 
may  be,  the  trustee,  assignee,  executor  or  administrator  shall  at  the 
expiration  of  the  time  named  in  the  said  notices  or  the  last  of  the 
said  notices  for  sending  in  such  claims  be  at  liberty  to  distribute  the 
proceeds  of  the  trust  estate  or  the  assets  of  the  testator  or  intestate, 
as  the  case  may  be,  or  any  part  thereof  amongst  the  parties  entitled 
thereto  having  regard  to  the  claims  of  which  the  trustee,  assignee, 
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executor  or  administrator  has  then  notice  and  shall  not  be  liable  for 
the  proceeds  of  the  trust  estate  or  assets,  as  the  case  may  be,  or  any 
part  thereof  so  distributed  to  any  person  of  whose  claim  the  trustee, 
assignee,  executor  or  administrator  had  not  notice  at  the  time  of 
the  distribution  thereof  or  a  part  thereof,  as  the  case  may  be;  but 
nothing  in  this  Ordinance  contained  shall  prejudice  the  right  of  any 
creditor  or  claimant  to  follow  the  proceeds  of  the  trust  estate  or  as- 
sets, as  the  case  may  be,  or  any  part  thereof  into  the  hands  of  the 
person  or  persons  who  may  have  received  the  same  respectively. 
1903,  Sess.  2,  c.  11.  s.  26. 

PAYMENT  INTO  COURT  BY  TRUSTEES. 

27.  Payment  into  court  by  trustees. — Trustees  or  the  ma- 
jority of  trustees  having  in  their  hands  or  under  their  control  money 
or  securities  belonging  to  a  trust  or  to  the  estate  of  a  deceased  per- 
son may  pay  the  same  into  the  supreme  court;  and  the  same  shall 
subject  to  the  rules  of  court  be  dealt  with  according  to  the  orders 
of  the  supreme  court. 

(2)  The  receipt  or  certificate  of  the  proper  officer  shall  be  a  suf- 
ficient discharge  to  trustees  for  the  money  or  securities  so  paid  into 
court. 

(3)  Where  any  moneys  or  securities  are  vested  in  any  persons 
as  trustees  and  the  majority  are  desirous  of  paying  the  same  into 
court  but  the  concurrence  of  the  other  or  others  cannot  be  obtained 
the  supreme  court  may  order  the  payment  into  court  to  be  made  by 
the  majority  without  the  concurrence  of  the  other  or  others  and 
where  any  such  moneys  or  securities  are  deposited  with  any  banker, 
broker  or  other  depositary  the  court  may  order  payment  or  delivery 
of  the  moneys  or  securities  to  the  majority  of  the  trustees  for  the 
purpose  of  payment  into  court  and  every  transfer  payment  and  de- 
livery made  in  pursuance  of  any  such  order  shall  be  valid  and  take 
effect  as  if  the  same  had  been  made  on  the  authority  or  by  the  act 
of  all  the  persons  entitled  to  the  moneys  and  securities  as  trans- 
ferred, paid  or  delivered.    1903,  Sess.  2,  c.  11,  s.  27. 

28.  Relief  of  trustees  committing  technical  breach  of 
trust.— If  in  any  proceeding  affecting  trustees  or  trust  property  it 
appears  to  the  court  that  a  trustee  whether  appointed  by  the  court 
or  by  an  instrument  in  writing  or  otherwise  or  that  any  person  who 
in  law  may  be  held  to  be  fiduciarily  responsible  as  a  trustee  is  or 
may  be  personally  liable  for  any  breach  whether  the  transaction  al- 
leged or  found  to  be  a  breach  of  trust  occurred  before  or  after  the 
passing  of  this  Ordinance  hut  has  acted  honestly  and  reasonably  and 
ought  fairly  to  be  excused  for  the  breach  of  trust  and  for  omitting 
to  obtain  the  directions  of  the  court  in  the  matter  in  which  he  com- 
mitted such  breach  then  the  court  may  relieve  the  trustee  either 
wholly  or  partly  from  personal  liability  for  the  same.  1903,  Sess.  2, 
c.  11,  s.  28. 

RIGHTS    AND    LIABILITIES    OF    EXECUTORS    AND    ADMINIS- 
TRATORS. 

29.  Actions    by    executors   and   administrators   for   torts.— 

The  executors  or  administrators  of  any  deceased  person  may  main- 
tain an  action  for  all  torts  or  injuries  to  the  person  or  to  the  real 
or  personal  estate  of  the  deceased  except  in  cases  of  libel  and  slander 
in  the  same  manner  and  with  the  same  rights  and  remedies  as  the 
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deceased  would  if  living  have  been  entitled  to  do;  and  the  damages 
when  recovered  shall  form  part  of  the  personal  estate  of  the  de- 
ceased; but  such  action  shall  be  brought  within  one  year  after  his 
decease.    1903,  Sess.  2,  c.  11,  s.  29. 

30.  Actions  against  executors  and  administrators  for 
torts.—  In  case  any  deceased  person  committed  a  wrong  to  another 
in  respect  of  his  person  or  of  his  real  or  personal  property  except  in 
cases  of  libel  and  slander  the  person  so  wronged  may  maintain  an 
action  against  the  executors  or  administrators  of  the  person  who 
committed  the  wrong;  but  such  action  shall  (be  brought  within  one 
year  after  the  'decease.    1903,  Sess.  2,  c.  11,  s.  30. 

31.  Damages  in  actions  under  two  preceding  sections.—* 
In  estimating  the  damages  in  any  action  under  either  of  the  next 
preceding  two  sections  the  benefit,  gain,  profit  or  advantage  which  in 
consequence  of  or  resulting  from  the  wrong  committed  may  have 
accrued  to  the  estate  of  the  person  who  committed  the  wrong  shall 
be  taken  into  consideration  and  shall  form  part  or  may  constitute 
the  whole  of  the  damages  to  be  recovered  and  whether  or  not  any 
property  or  the  proceeds  of  value  of  property  belonging  to  the  per- 
son bringing  the  action  or  to  his  estate  has  or  have  been  appropriat- 
ed by  or  added  to  the  estate  or  moneys  of  the  person  who  committed 
the  wrong.     1903,  Sess.  2,  c.  11,  s.  31. 

32.  Executors  or  administrators  of  a  lessor  may  distrain 
for  arrears. —  The  executors  or  administrators  of  any  lessor  or  land- 
lord may  distrain  upon  the  lands  demised  for  any  term  or  at  will 
for  the  arrears  of  rent  due  to  such  lessor  or  landlord  in  his  lifetime 
in  like  manner  as  such  lessor  or  landlord  might  have  done  if  living. 
1903,  Sess.  2,  c.  11,  s.  32. 

33.  Such  arrears  of  rent  may  be  distrained  for  within  six 
months  after  determination  of  the  lease. —  Such  arrears  may  be 
distrained  for  at  any  time  within  six  months  after  the  determination 
of  the  term  or  lease  and  during  the  continuance  of  the  possession  of 
the  tenant  from  whom  the  arrears  became  due;  and  the  law  relating 
to  distresses  for  rent  shall  be  applicable  to  the  distresses  so  made 
as  aforesaid.    1903,  Sess.  2,  c.  11,  s.  33. 

34.  Representatives  of  deceased  joint  contractors  liable 
although  the  other  joint  contractors  be  living. —  In  case  any 
one  or  more  joint  contractors,  obligors  or  partners  die  the  person 
interested  in  the  contract,  obligation  or  promise  entered  into  by  such 
joint  contractors,  obligors  or  partners  may  proceed  by  action  against 
the  representatives  of  the  deceased  contractor,  obligor  or  partner 
in  the  -same  manner  as  if  the  contract,  obligation  or  promise  had 
been  joint  and  several  and  this  notwithstanding  there  may  be  an- 
other person  liable  under  such  contract,  obligation  or  promise  still 
living  and  an  action  pending  against  such  person;  but  the  property 
and  effects  of  stockholders  in  chartered  banks  or  the  members  of 
other  incorporated  companies  shall  not  be  liable  to  a  greater  extent 
than  they  would  have  been  if  this  section  had  not  been  passed.  1903, 
Sess.  2,  c.  11,  s.  34. 

35.  Devisee  in  trust  may  raise  money  by  sale  or  mortgage 
to  satisfy  charges  notwithstanding  want  of  express  power  in 
the  will.— Where  by  any  will  coming  into  operation  before  or  after 
the  passing  of  this  Ordinance  a  testator  charges  his  real  estate  or 
any  specific  portion  thereof  with  the  payment  of  his  debts  or  with 
the  payment  of  any  legacy  or  other  specific  sum  of  money  and  de- 


N.  W.  T.  TRUSTEE  ORDINANCE.  681 

vises  the  estate  so  charged  to  any  trustee  or  trustees  for  the  whole 
of  his  estate  or  interest  therein  and  does  not  make  any  express  pro- 
vision for  the  raising  of  such  debt,  legacy  or  sum  of  money  out  of 
such  estate  the  said  trustee  or  trustees  notwithstanding  any  trusts 
actually  declared  by  the  testator  may  raise  such  debt,  legacy  or 
money  as  aforesaid  by  a  sale  and  absolute  disposition  by  public  auc- 
tion or  private  contract  of  the  said  real  estate  or  any  part  thereof  or 
by  a  mortgage  of  the  same  or  partly  in  one  mode  and  partly  in  the 
other  and  a  mortgage  so  executed  may  reserve  such  rate  of  interest 
and  fix  such  period  or  periods  of  repayment  as  the  person  or  persons 
executing  the  same  think  proper.    1903,  Sess.  2,  c.  11,  s.  35. 

36.  Power  given  by  last  section  extended  to  survivors  de- 
visees, etc.—  The  powers  conferred  by  the  next  preceding  section 
shall  extend  to  all  and  every  the  person  or  persons  in  whom  the  es- 
tate devised  is  for  the  time  being  vested  by  survivorship,  descent 
or  devise,  or  to  any  person  or  persons  appointed  under  any  power 
in  the  will  or  by  the  supreme  court  to  succeed  to  the  trusts  created 
by  the  will  as  aforesaid.    1903,  Sess.  2,  c.  11,  s.  36. 

37.  Purchasers,  etc.,  not  bound  to  inquire  as  to  exercise 
of  powers. — Purchasers  or  mortgagees  shall  not  be  bound  to  in- 
quire whether  the  powers  conferred  by  the  preceding  two  sections  of 
this  Ordinance  or  any  of  them  have  been  duly  and  correctly  exer- 
cised by  the  person  or  persons  acting  in  virtue  thereof.  1903,  Sess. 
2,  c.  11.  s.  37. 

38.  Directions  to  sell,  etc.,  may  be  exercised  by  executor 
when  no  other  person  is  appointed  to  exercise  same. —  Where 
there  is  in  any  will  or  codicil  of  any  deceased  person  whether  such 
will  has  been  made  or  such  person  has  died  before  or  after  the  pass- 
ing of  this  Ordinance  any  direction  whether  express  or  implied  to 
sell,  dispose  of,  appoint,  mortgage,  incumber  or  lease  any  real  estate 
and  no  person  is  by  the  said  will  or  some  codicil  thereto  or  other- 
wise by  the  testator  appointed  to  execute  and  carry  the  same  into 
effect  the  executor  or  executors.,  if  any,  named  in  such  will  or  codi- 
cil shall  and  may  execute  and  carry  into  effect  every  such  direction 
to  sell,  dispose  of,  appoint,  incumber,  or  lease  such  real  estate  and 
any  estate  or  interest  therein  in  as  full,  large  and  ample  a  manner 
and  with  the  same  legal  effect  as  if  the  executor  or  executors  of  the 
testator  were  appointed  by  the  testator  to  execute  and  carry  the 
same  into  effect.     1903,  Sess.  2,  c.  11,  s.  38. 

39.  Administrator  with  will  annexed  may  exercise  power 
of  sale  given  to  the  executor. — Where  there  is  in  any  will  or 
codicil  thereto  of  any  deceased  person  whether  such  will  has  been 
made  or  such  person  has  died  before  or  after  the  passing  of  this  Or- 
dinance any  power  to  any  executor  or  .executors  in  such  will  to  sell, 
dispose  of,  appoint,  mortgage,  incumber  or  lease  any  real  estate  or 
any  estate  or  interest  therein  whether  such  power  is  express  or 
arises  by  implication  and  where  from  any  cause  letters  of  adminis- 
tration with  such  will  annexed  have  been  by  the  supreme  court  com- 
mitted to  any  person  and  such  person  has  given  the  required  se- 
curity such  person  shall  and  may  exercise  every  such  power  and  sell, 
dispose  of,  appoint,  mortgage,  incumber  or  lease  such  real  estate  and 
any  estate  or  interest  therein  in  as  full,  large  and  ample  a  manner 
and  with  the  same  legal  effect  for  all  purposes  as  the  said  executor 
or  executors  might  have  done.     1903,  Sess.  2,  c.  11,  s.  39. 

40.  Or  when  no  one  named  in  the  will  to  execute  powers 
of  sale,  etc.  Where  there  is  in  any  will  or  codicil  thereto  of  any 
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deceased  person  whether  such  will  has  been  made  or  such  person  has 
died  before  or  after  the  passing  of  this  Ordinance  any  power  to  sell, 
dispose  of,  appoint,  mortgage,  incumber  or  lease  any  real  estate  or 
any  estate  or  interest  therein  whether  such  power  is  express  or 
arises  by  implication  and  no  person  is  by  the  said  will  or  some  codi- 
cil thereto  or  otherwise  by  the  testator  appointed  to  execute  such 
power  and  letters  of  administration  with  such  will  annexed  have 
been  by  the  supreme  court  committed  to  any  person  and  such  person 
has  given  the  required  security  before  mentioned  such  person  shall 
and  may  exercise  every  such  power  and  sell,  dispose  of,  appoint, 
mortgage,  incumber  or  lease  such  real  estate  and  any  estate  or  in- 
terest therein  in  as  full,  large  and  ample  a  manner  and  with  the 
same  legal  effect  as  if  such  last  named  person  had  ibeen  appointed 
by  the  testator  to  execute  such  power.     1903,  Sess.  2,  c.  11,  s.  40. 

41.  Executors,  etc.,  may  convey  in  pursuance  of  a  con- 
tract for  sale  made  by  deceased.—  Where  any  person  has  en- 
tered into  a  contract  in  writing  for  the  sale  and  conveyance  of  real 
estate  or  any  estate  or  interest  therein  and  such  person  has  died 
intestate  or  without  providing  by  will  for  the  conveyance  of  such 
real  estate  or  estate  or  interest  therein  to  the  person  entitled  or  to 
become  entitled  to  such  conveyance  under  such  contract  then  if  the 
deceased  would  be  liable  to  execute  a  conveyance  were  he  alive,  the 
executor,  administrator  or  administrator  with  the  will  annexed,  as 
the  case  may  be,  of  such  deceased  person  shall  make  and  give  to  the 
person  entitled  to  the  same  a  good  and  sufficient  conveyance  or  con- 
veyances of  such  estates  and  of  such  nature  as  the  said  deceased  if 
living  would  be  liable  to  give  and  such  conveyances  shall  be  as  valid 
and  effectual  as  if  the  deceased  were  alive  at  the  time  of  the  making 
thereof  and  had  executed  the  same  but  shall  not  have  any  further 
validity.    1903,  Sess.  2,  c.  11.  s.  41. 

42.  Duties  and  liabilities  of  an  executor  and  administrator 
acting  under  the  powers   of  this    Ordinance. — Every    executor, 

administrator  and  administrator  with  the  will  annexed  shall  as 
respects  the  additional  powers  vested  in  him  by  this  Ordinance 
and  any  money  or  assets  by  him  received  in  consequence  of  the  ex- 
ercise of  such  powers  be  subject  to  all  the  liabilities  and  compellable 
to  discharge  all  the  duties  of  whatsoever  kind  which  as  respects  the 
acts  to  be  done  by  him  under  such  powers  would  have  ibeen  im- 
posed upon  an  executor  or  other  person  appointed  by  the  testator  to 
execute  the  same  or  in  case  of  there  being  no  such  executor  or  per- 
son would  have  been  imposed  by  law  or.  by  the  supreme  court  or  a 
judge  thereof.    1903,  Sess.  2,  c.  11,  s.  42. 

43.  Powers  given,  by  this  Ordinance  to  two  or  more  sur- 
vivors.—Where  there  are  several  executors,  administrators  or  ad- 
ministrators with  the  will  annexed  and  one  or  more  of  them  die  the 
powers  hereby  created  shall  vest  in  the  survivor  or  survivors.  1903, 
Sess.  2,  c.  11,  s.  43. 

44.  In  case  of  deficiency  of  assets  debts  in  rank  "pari 
passu."— Not  to  affect  lien.— On  the  administration  of  the  estate 
of  a  deceased  person  in  case  of  the  deficiency  of  assets,  debts  due  to 
the  crown  and  to  the  executor  or  administrator  of  the  deceased  per- 
son and  debts  to  others  including  therein  respectively  debts  bv  judg- 
ment or  order  and  other  debts  of  record,  debts  by  specialty,  'simple 
contract  debts  and  such  claims  (for  damages  as  by  statute  are  pay- 
able in  like  order  of  administration  as  simple  contract  debts  shall 
be  paid  pari  passu  and  without  any  preference  or  priority  of  debts 
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of  one  rank  or  nature  over  those  of  another;  but  nothing  herein  con- 
tained shall  prejudice  any  lien  existing  during  the  lifetime  of  the 
debtor  on  any  of  his  real  or  personal  estate.  1903,  Sess.  2,  c.  11,  s. 
44. 

45.  If  claim  is  rejected  and  notice  given  an  action  must 
be  brought  within  a  certain  period.— In  case  the  executor  or  ad- 
ministrator gives  notice  in  writing  referring  to  this  section  of  his 
intention  to  avail  himself  thereof  -to  any  creditor  or  other  person  of 
whose  claims  against  the  estate  he  has  notice  or  to  the  advocate  or 
agent  of  such  creditor  or  other  person  that  he  the  executor  or  ad- 
ministrator rejects  or  disputes  the  claim  it  shall  be  the  duty  of  the 
claimant  to  commence  his  action  in  respect  of  the  claim  within  six 
months  after  the  notice  is  given  in  case  the  debt  or  some  part  there- 
of is  due  at  the  time  of  the  notice  or  within  three  months  from  the 
time  the  debt  or  some  part  thereof  falls  due  if  no  part  thereof  is  due 
at  the  time  of  the  notice  and  in  default  the  claim  shall  be  forever 
barred. 

(2)  Unless  such  creditor  or  other  person  within  ten  days  after 
the  receipt  of  such  notice  notifies  the  executor  or  administrator  that 
he  withdraws  his  claim  such  executor  or  administrator  may  if  he 
thinks  fit  apply  to  a  judge  of  the  supreme  court  for  an  originating 
summons  calling  upon  such  creditor  or  other  person  to  establish  his 
claim  and  upon  the  return  of  such  summons  the  judge  may  allow  or 
bar  the  claim  or  make  such  other  order  as  to  him  may  seem  meet 
with  or  without  costs  against  either  party.    1903,  Sess.  2,  c.  11,  s.  45. 

46.  As  to  liability  of  executor  or  administrator  in  respect 
of  covenants,  etc.,  in  leases. —  Where  an  executor  or  administra- 
tor liable  as  such  to  the  rents,  covenants  or  agreements  contained 
in  any  lease  or  agreement  for  a  lease  granted  or  assigned  to  the 
testator  or  intestate  whose  estate  is  being  administered  has  satisfied 
all  such  liabilities  under  the  said  lease  or  agreement  for  a  lease  as 
have  accrued  due  and  been  claimed  up  to  the  time  of  the  assign- 
ment hereinafter  mentioned  and  has  set  apart  a  sufficient  fund  to 
answer  any  future  claim  that  may  be  made  in  respect  of  any  fixed 
and  ascertained  sum  covenanted  or  agreed  'by  the  lessee  to  'be  laid 
out  on  the  property  demised  or  agreed  to  be  demised  although  the 
period  for  laying  out  the  -same  may  not  have  arrived  and  has  as- 
signed the  lease  or  agreement  for  the  lease  to  a  purchaser  thereof  he 
shall  be  at  liberty  to  distribute  the  residuary  estate  of  the  deceased 
to  and  among  the  parties  entitled  thereto  respectively  without  ap- 
propriating any  part  or  any  further  part,  as  the  case  may  be,  of  the 
estate  of  the  deceased  to  meet  any  future  liability  under  the  said 
lease  or  agreement  for  a  lease;  and  the  executor  or  administrator  so 
distributing  the  residuary  estate  shall  not  after  having  assigned  the 
said  lease  or  agreement  for  a  lease  and  having  where  necessary  set 
apart  such  sufficient  fund  as  aforesaid  be  personally  liable  in  respect 
of  any  subsequent  claim  under  the  said  lease  or  agreement  for  a 
lease;  but  nothing  herein  contained  shall  prejudice  the  right  of  the 
lessor  or  those  claiming  under  him  to  follow  the  assets  of  the  de- 
ceased into  the  hands  of  the  person  or  persons  to  or  amongst  whom 
the  said  assets  may  have  been  distributed.    1903,  Sess.  2,  c.  11.  s.  46. 

47.  As  to  liability  of  executor  in  respect  of  rents,  etc., 
in  conveyances  on  rent,  charges,  etc.— In  like  manner  where  an 
executor  or  administrator  liable  as  such  to  the  rent,  covenants  or 
agreements  contained  in  any  conveyance  or  rent-charge  whether  any 
such  rent  be  by  limitation  of  use,  grant  or  reservation  or  agreement 
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for  such  conveyance  granted  or  assigned  to  or  made  and  entered  into 
with  the  testator  or  intestate  whose  estate  is  being  administered  has 
satisfied  all  such  liabilities  under  the  said  conveyance  or  agreement 
for  a  conveyance  as  may  have  accrued  due  and  been  claimed  up  to 
the  time  of  the  conveyance  hereinafter  mentioned  and  has  set  apart 
a  sufficient  fund  to  answer  any  future  claim  that  may  be  made  in 
respect  of  any  fixed  and  ascertained  sum  covenanted  or  agreed  by 
the  grantee  to  be  laid  out  on  the  property  conveyed  or  agreed  to  be 
conveyed  although  the  period  for  laying  out  the  same  may  not  have 
arrived  and  has  conveyed  such  property  or  assigned  the  said  agree- 
ment for  such  conveyance  as  aforesaid  to  a  purchaser  thereof  he 
shall  be  at  liberty  to  distribute  the  residuary  estate  of  the  deceased 
to  and  amongst  the  parties  entitled  thereto  respectively  without  ap- 
propriating any  part  or  any  further  part,  as  the  case  may  be,  of  the 
estate  of  the  deceased  to  meet  any  future  liability  under  the  said 
conveyance  or  agreement  for  a  conveyance;  and  the  executor  or  ad- 
ministrator so  distributing  the  residuary  estate  shall  not  after  having 
made  or  executed  such  conveyance  or  assignment  and  having  where 
necessary  set  apart  such  sufficient  fund  as  aforesaid  be  personally 
liable  in  respect  of  any  subsequent  claim  under  the  said  conveyance 
or  agreement  for  conveyance;  but  nothing  herein  contained  shall 
prejudice  the  right  of  the  grantor  or  those  claiming  under  him  to 
follow  the  assets  of  the  deceased  into  the  hands  of  the  person  or  per- 
sons to  or  among  whom  the  said  assets  may  have  been  distributed. 
1903,  Sess.  2,  c.  11.  s.  47. 

SUMMARY  APPLICATION  TO  COURT  FOR  ADVICE. 

48.  Trustees,  etc.,  may  apply  for  advice  in  management 
of  trust  property.— Any  trustee,  guardian,  executor  or  adminis- 
trator shall  'be  at  liberty  without  the  institution  of  an  action  to  apply 
in  court  or  in  chambers  in  the  manner  prescribed  by  rules  of  court 
foT  the  opinion,  advice  or  direction  of  a  judge  of  the  supreme  court 
on  any  question  respecting  the  management  or  administration  of  the 
trust  property  or  the  assets  of  a  testator  or  intestate. 

(2)  The  trustee,  guardian,  executor  or  administrator  acting 
upont  the  opinion,  advice  or  direction  given  by  the  judge  shall  be 
deemed  so  far  as  regards  his  own  responsibility  to  have  -dischargpd 
his  duty  as  such  trustee,  guardian,  executor  or  administrator  in  the 
subject  matter  of  the  said  application;  but  this  provision  shall  not 
extend  to  indemnify  a  trustee,  executor  or  administrator  in  respect 
of  any  act  done  in  accordance  with  such  opinion,  advice  or  direction 
as  aforesaid  if  the  trustee,  executor  or  administrator  has  been  guilty 
of  any  fraud  or  wilful  concealment  or  misrepresentation  in  obtain- 
ing such  opinion,  advice  or  direction.    1903,  Sess.  2,  c.  11,  s.  48. 

ALLOWANCE  TO  TRUSTEES.  ETC. 

49.  Allowance  to  trustees. —  Any  trustee  under  a  deed,  settle- 
ment or  will,  any  executor  or  administrator,  any  guardian  appointed 
by  any  court  and  any  testamentary  guardian  or  other  trustee  howso- 
ever the  trust  is  created  shall  be  entitled  to  such  fair  and  reasonable 
allowance  for  his  care,  pains  and  trouble  and  his  time  expended  in 
and  about  the  trust  estate  as  may  be  allowed  by  the  supreme  court 
or  a  judge  thereof  or  by  any  clerk  thereof  to  whom  the  matter  may 
be  referred.     1903,  Sess.  2,  c.  11,  s.  49. 

50.  Allowance  to  be  made  although  the  estate  not  before 
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the  court. — A  judge  of  the  Supreme  Court  may  on  application  to 
him  for  the  purpose  settle  the  amount  of  such  compensation  al- 
though the  trust  estate  is  not  before  the  court  in  any  action.  1903, 
Sess.  2,  c.  11.  s.  50. 

51.  Act  to  apply  to  existing  as  well  as  future  trusts.— 
Compensation  may  be  allowed  in  the  case  of  any  trust  heretofore 
created  as  well  as  in  any  to  be  hereafter  created.  1903,  Sess.  2,  c.  11, 
■s.  51. 

52.  Judge  may  order  an  allowance  to  be  made  to  execut- 
or or  administrator  out  of  the  estate  for  his  trouble. — The 
judge  may  allow  to  the  executor  or  trustee  or  administrator  acting 
under  a  will  or  letters  of  administration  a  fair  and  reasonable  al- 
lowance for  his  care,  pains  and  trouble  and  his  time  expended  in  or 
about  the  executorship,  trusteeship  or  administration  of  the  estate 
and  effects  vested  in  him  under  the  will  or  letters  of  administration 
and  in  administering,  disposing  of  and  arranging  and  settling  the 
same  and  generally  in  arranging  and  settling  the  affairs  of  the  es- 
tate and  may  make  an  order  or  orders  from  time  to  time  therefor 
and  the  same  shall  be  allowed  to  an  executor,  trustee  or  adminis- 
trator in  passing  his  accounts.    1903,  Sess.  2,  c.  11,  s.  52. 

53.  Where  allowance  fixed  by  the  instrument.—  Nothing  in 
the  next  preceding  four  sections  shall  apply  to  any  case  in  which 
the  allowance  is  fixed  by  the  instrument  creating  the  trust.  1903, 
Sess.  2,  c.  11.  s.  53. 

54.  Advocate  entitled  to  profit  costs. — In  addition  to  any 
allowance  a  trustee  who  is  an  advocate  shall  also  be  entitled  to  profit 
costs  for  any  professional  work  done  in  connection  with  the  trust. 
1903,  Sess.  2,  c.  11.  s.  54. 

LIMITATION  OF  ACTIONS. 

55.  Application  of  statutes  of  limitations  to  certain  ac- 
tions against  trustees.—  In  any  action  or  other  proceeding  against 
a  trustee  or  any  person  claiming  through  him  except  where  the  claim 
is  founded  upon  any  fraud  or  fraudulent  breach  of  trust  to  which 
the  trustee  was  party  or  privy  or  is  to  recover  trust  property  or  the 
proceeds  thereof  still  retained  by  the  trustee  or  previously  received 
by  the  trustee  and  converted  to  his  use  the  following  provisions  shall 
apply: 

(a)  The  law  relating  to  the  limitation  of  actions  shall  apply  in 
the  like  manner  and  to  the  like  extent  as  it  would  in  such  action  or 
other  proceeding  if  the  trustee  or  person  claiming  through  him  had 
not  been  a  trustee  or  a  person  claiming  through  a  trustee: 

(b)  If  the  action  or  other  proceeding  is  brought  to  recover 
money  or  other  property  and  is  one  to  which  no  law  relating  to  the 
limitation  of  actions  applies  the  trustee  or  person  claiming  through 
him  shall  be  entitled  to  the  benefit  of  and  be  at  liberty  to  plead  the 
lapse  of  time  as  a  bar  to  such  action  or  other  proceeding  in  the  like 
manner  and  to  the  like  extent  as  if  the  claim  had  been  against  him 
in  an  action  of  debt  for  money  had  and  received;  but  so  neverthe- 
less that  the  statute  shall  run  against  a  married  woman  entitled  in 
possession  for  her  separate  use  whether  with  or  without  restraint 
upon  anticipation  but  shall  not  begin  to  run  against  any  beneficiary 
unless  and  until  the  interest  of  such  beneficiary  becomes  an  interest 
in  possession. 

(2)  No  beneficiary  as  against  whom  there  would  be  a  good  de- 
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fence  by  virtue  of  this  section  shall  derive  any  greater  or  any  other 
benefit  from  a  judgment  or  order  obtained  by  another  beneficiary 
than  he  could  have  obtained  if  he  had  brought  the  action  or  other 
proceeding  and  this  section  had  been  pleaded. 

(3)  This  section  shall  apply  only  to  actions  or  other  proceedings 
commenced  after  the  passing  of  this  Ordinance  and  shall  not  deprive 
any  executor  or  administrator  of  any  right  or  defence  to  which  he 
is  entitled  under  any  law  relating  to  limitation  of  actions.  1903, 
Sess.  2,  c.  11,  s.  55. 

JUDICIAL  TRUSTEES. 

56.  Power  of  the  court  on  application  to  appoint  judicial 
trustee.—  Where  application  is  made  to  the  supreme  court  or  a  judge 
thereof  by  or  on  behalf  of  the  person  creating  or  intending  to  create 
a  trust  or  by  or  on  behalf  of  a  trustee  or  beneficiary  the  court  or 
judge  may  in  its  or  his  discretion  appoint  a  person  (in  this  Ordinance 
called  a  judicial  trustee)  to  be  a  trustee  of  said  trust  either  jointly 
with  any  other  person  or  as  sole  trustee  and  if  sufficient  cause  is 
shown  in  place  of  all  or  any  existing  trustees. 

(2)  The  administration  of  the  property  of  a  deceased  person 
whether  a  testator  or  intestate  shall  be  a  trust  and  the  executor  or 
administrator  a  trustee  within  the  meaning  of  this  section. 

(3)  Any  fit  and  proper  person  nominated  for  the  purpose  in  the 
application  may  be  appointed  a 'judicial  trustee  and  in  the  absence 
of  such  nomination  or  if  the  court  or  judge  is  not  satisfied  of  the  fit- 
ness of  a  person  so  nominated  an  official  of  the  court  or  other  com- 
petent person  may  be  appointed  and  in  any  case  a  judicial  trustee 
shall  ibe  subject  to  the  control  and  supervision  of  the  court  as  an 
officer  thereof. 

(4)  The  court  or  judge  may  either  on  request  or  without  request 
give  to  a  judicial  trustee  any  general  or  special  directions  in  regard 
to  the  trust  or  the  administration  thereof. 

(5)  There  may  be  paid  to  a  judicial  trustee  out  of  the  trust  pro- 
perty such  remuneration  not  exceeding  the  prescribed  limits  as  the 
court  or  judge  may  .assign  in  each  case  and  the  remuneration  so  as- 
signed to  any  judicial  trustee  shall  save  as  the  court  or  judge  may 
for  special  reasons  otherwise  order  cover  all  his  work  and  personal 
outlay. 

(6)  Once  in  every  year  the  acceJunts  of  every  trust  of  which  a 
judicial  trustee  has  been  appointed  shall  be  audited  and  a  report 
thereon  made  to  the  court  by  the  prescribed  persons  and  in  any  case 
where  the  court  or  judge  shall  so  direct  an  inquiry  into  the  admin- 
istration by  a  judicial  trustee  of  any  trust  or  into  any  dealing  or 
transaction  of  a  judicial  trustee  shall  be  made  in  the  prescribed  man- 
ner.    1903,  Sess.  2.  c.  11,  s.  56. 
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MANITOBA 

MANITOBA. 

R.  S.  M.  1902.  CHAP.  170. 

AN  ACT  RESPECTING  TRUSTEES,  EXECUTORS,  ADMINISTRA- 
TORS AND  OTHER  PERSONS  OCCUPYING  FIDUCIARY 
POSITIONS. 

Short  Title s.  1 

Interpretation  of  Expressions s.  2 

"Will"— "Real    estate"— "Personal   estate"— "Person"— "Tes- 
tator"   s.  2 

Appointment  of  new  Trustees ss.  3-9 

By  surviving  trustee,  etc s.  3 

Increasing  number  of  trustees s.  4 

Filling  up  number  of  and  discharge  of  trustees s.  5 

Vesting  property  in  new  appointees s.  6 

Their  powers s.  7 

Trustee  pre-deceasing  testator s.  8 

Saving  clause s.  9 

Vesting  of  Estate ss.  10,  11 

Upon  death  of  bare  trustee s.  10 

Conveyance  by  married  woman  as  bare  trustee s.  11 

Powers  of  Trustees  and  Administrators ss.  12-25 

Discharges  by s.  12 

Assignment,  etc.,  of  mortgages,  of  deceased  mortgagee  ..   ..s.  13 

Discharges s.  14 

Lease,  sale,  etc.,  of  real  estate s.  15 

Execution  of  power  to  sell s.  16 

Executor  appointed  by  Court s.  17 

Payment  of  charges s.  18 

To  sell  real  estate s.  19 

To  mortgage , s.  20 

Conveyances  under  agreements s.  21 

Operation  of  receipts  Iby  persons  to  whom  money  payable  on 

a  trust s.  22 

Operation  of  receipts  by  executors s.  23 

Discharging  duties s.  24 

By  surviving  trustee s.  25 

Investments ss.  26-35 

"Trustee"  defined s.  26 

How  trustee  may  invest s.  27 

Loans  of  trust  funds  on  real  estate  security s.  28 

Not  to  purchase  stock s.  29 

Loan  companies'debentures s.  30 

Powers  limited  by  will s.  31 

Limitation  of  liability  for  excessive  loans  ..   .._ s.  32 

No  liability  for  retaining  certain  investments  . ." s.  33 

How  trust  companies  may  invest  funds s.  34 

Deposits  with  trust  companies s.  35 

Administration ss.  36-41 

Payment  of  claims " s.  36 

May  compromise  claim,  etc s.  37 

Saving  clause !.'s!  38 
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Distribution  of  assets s.  39 

Notice  of  contestation — Procedure s.  40 

Distribution  after  notice s.  41 

Application  to  Judge ss.  42-47 

For  advice s.  42 

Certificate  of  counsel s.  43 

Service  of  parties s.  44 

Proceedings  on  application s.  45 

Costs s.  4G 

Liability  of  trustee s.  47 

Remuneration ss.  48-52 

"Trustee,"  meaning  of, s.  48 

Compensation  of s.  49 

Settling  same s.  50 

When  fixed  by  deed s.  51 

Allowance  by  Surrogate  Judge s.  52 

Powers  of  Attorney ss.  53-56 

Affecting  heirs,  et  al., s.  53 

Agent's  acts  after  death  of  principal s.  54 

Bona  fide  payments  to  be  valid — Proviso s.  55 

Operation  as  to  property  acquired  by  donor  after  execution,  s.  56 

Rights  of  Action  and  Distress ss.  57-60 

Actions  for  trespass s.  57 

Liability  in  torts s.  58 

Rights  of  distress «..*.  59 

Within  six  months s.  60 

Liability  of  Estates  of  some  of  several  joint  debtors s.  61 

Retroactive  effect  of  certain  sections ss.  62,  63 

As  to  powers  and  trusts s.  62 

As  to  payments,  etc s.  63 

His  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  Manitoba,  enacts  as  follows:  — 

SHORT  TITLE. 

1.  Short  title.— This  Act  may  be  cited  as  "The  Manitoba  Trus- 
tee Act."    R.  S.  M.»  c.  146,  s.  1. 

INTERPRETATION. 

2.  Interpretation.— In  this  Act,  unless  the  context  otherwise 
requires, — 

(a.)  "Will,"  "real  estate,"  "personal  estate,"  "person," 
"testator."—  The  expressions  "will,"  "real  estate,"  "personal  es- 
tate," "person"  and  "testator"  have  the  meanings  assigned  to  them 
respectively  by  "The  Manitoba  Wills  Act."  R.  S.  M.,  c.  146,  s.  2. 

APPOINTMENT  OF  NEW  TRUSTEES. 

3.  Appointment  of  new  trustee  by  surviving  trustee,  &c— 

Where  a  trustee,  either  original  or  substituted,  and  whether  ap- 
pointed by  the  Crown  or  otherwise,  is  dead,  or  remains  out  of  the 
Province  of  Manitoba  for  more' than  twelve  months,  or  desires  to  be 
discharged  from  the  trust  or  powers  reposed  in  or  conferred  upon 
him,  or  refuses  or  is  unfit  to  act  therein,  or  is  incapable  of  acting 
therein,  then  the  person  or  persons  nominated  for  this  purpose  by 
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the  instrument,  if  any.  creating  the  trust,  or,  if  there  be  no  such 
person,  or  no  such  person  able  and  willing  to  act,  then  the  surviving 
or  continuing  trustees  or  trustee  for  the  time  being,  or  the  personal 
representative  of  the  last  surviving  and  continuing  trustee,  may  by 
writing  appoint  another  person  or  other  persons  a  trustee  or  trustees 
in  place  of  the  trustee  dead,  remaining  out  of  the  Province  of  Mani- 
toba, desiring  to  be  discharged,  refusing,  or  being  unfit,  or  being 
incapable,  as  aforesaid.     R.  S.  M.,  c.  146,  s.  3. 

4.  Trustees  may  be  increased.— Upon  the  above  appointment 
of  a  new  trustee,  the  number  of  trustees  may  be  increased.  R.S.M., 
c.  146.  s.  4. 

5.  Not  necessary  to  fill  up  number  of  trustees.—  Upon  the 
above  appointment  of  a  new  trustee,  it  shall  not  be  obligatory  to  ap- 
point more  than  one  new  trustee  where  only  one  trustee  was  origin- 
ally appointed,  or  to  fill  up  the  original  number  of  trustees  where 
more  than  two  trustees  were  originally  appointed;  but,  except  where 
only  one  trustee  was  originally  appointed,  a  trustee  shall  not  be  dis- 
charged under  the  foregoing  provisions  of  this  Act  from  his  trust, 
unless  there  will  be  at  least  two  trustees  to  perform  the  trust.  R.  S. 
M.,  c.  146,  s.  5. 

5.  Vesting  property  in  new  trustee. —  On  the  appointment  of 
a  new  trustee  any  assurance  or  thing  requisite  foi-  vesting  the  trust 
property  or  any  part  thereof  jointly  in  the  persons  who  are  the 
trustees  shall  be  executed  or  done.    R.  S.  M.,  c.  146,  s.  6. 

7.  Powers  of  new  trustee. — Every  new  trustee  so  appointed, 
as  well  before  as  after  all  the  trust  property  becomes  by  law  or  by 
assurance  or  otherwise  vested  in  him,  shall  have  the  same  powers, 
authorities  and  discretions,  and  may  in  all  respects  act,  as  if  he  had 
been  originally  appointed  a  trustee  by  the  instrument,  if  any,  cre- 
ating the  trust.-  R.  S.  M.,  c.  146,  s.  7. 

8.  Trustee  dying  before  testator. — The  provisions  of  this 
Act  relative  to  a  trustee  who  is  dead  include  the  case  of  a  person 
nominated  trustee  in  a  will  by  dying  before  the  testator;  and  those 
relative  to  a  continuing  trustee  include  a  refusing  or  retiring  (trustee, 
if,  willing  to  act  in  execution  of  the  foregoing  provisions  of  this  Act. 
R.  S.  iM..  c.  146,  s.  8. 

9.  Contrary  provisions  saved. —  The  foregoing  provisions  of 
this  Act  apply  only  if  and  as  far  as  a  contrary  intention  is  not  ex- 
pressed in  the  instrument,  if  any,  creating  the  trust,  and  shall  have 
effect  subject  to  the  terms  of  that  instrument  and  to  any  provisions 
therein  contained.    R.  S.  M.,  c.  146,  s.  9. 

VESTING  OF  ESTATE. 

10.  Property    vesting    in    personal    representative. — Upon 
the  death  of  a  bare  trustee  of  any  corporeal  or  incorporeal  heredita- 
ment of  which  such  trustee  was  seized  in  fee  simple,  such  heredita- 
ment shall  vest  in  the 'legal  personal"  representative  from  time  to 
time  of  such  trustee.    R.  S.  M.,  c.  146.  s.  10. 

11.  Conveyances  by  married  women  as  trustees. — Where  any 
freehold  hereditament  is  vested  in  a  married  woman  as  a  bare  trus- 
tee, she  may  convey  or  surrender  the  same  as  if  she  were  a  feme  sole, 
and  without  her  husband  joining  in  the  conveyance.  R.  S.  M.,  c.  146, 
s.  11. 


090  MAN.  TRUSTEE  ACT 

POWERS  OF  TRUSTEES.  ET  AL. 

12.  Discharges  by  trustees.—  The  receipt  in  writing  of  any 
trustees  or  trustee  for  any  money,  securities  or  other  personal  pro- 
perty or  effects,  payable,  transferable  or  deliverable  to  them  or  him 
under  any  trust  or  power  shall  be  sufficient  discharge  for  the  same, 
and  shall  effectually  exonerate  the  person  paying,  transferring  or 
delivering  the  same  from  seeing  to  the  application,  or  being  answer- 
able for  any  loss  or  misapplication,  thereof.     R.  S.  M.,  c.  146,  s.  12. 

13.  Assignment  and  release  of  mortgages  of  a  deceased 
mortgagee.—  Where  any  person  entitled  to  any  freehold  land  by  way 
of  mortgage  has  departed  or  shall  depart  this  life,  and  his  executor 
or  administrator  has  or  shall  become  entitled  to  the  money  secured 
by  the  mortgage,  or  has  assented  or  shall  assent  to  a  bequest  there- 
of, or  has  assigned  the  mortgage  debt,  such  executor  or  adminis- 
trator, if  the  mortgage  money  was  paid  to  the  testator  or  intestate  in 
his  lifetime,  or  on  payment  of  the  principal  money  and  interest  due 
on  the  mortgage,  or  on  receipt  of  the  consideration  money  for  the 
assignment,  may  convey,  assign,  release  or  discharge  the  mortgage 
debt  and  convey  the  legal  estate  in  the  land;  and  such  executor  or 
administrator  shall  have  the  same  power  as  to  any  portion  of  the 
lands  on  payment  of  some  part  of  the  mortgage  debt,  or  on  any  ar- 
rangement for  exonerating  the  estate  or  any  part  of  the  mortgaged 
lands  without  payment  of  money;  and  such  conveyance,  assignment, 
release  or  discharge  shall  be  as  effectual  as  if  the  same  had  been 
made  by  the  person  having  the  legal  estate. 

Proviso.— Provided,  however,  that  nothing  herein  contained 
shall  have  the  effect  of  declaring  that  this  section  as  heretofore  at 
any  time  in  force  did  not  apply  to  the  future  as  well  as  the  past. 
R.  S.  M.,  c.  146,  s.  13. 

14.  Certificates  of  payment  and  discharge.—  Every  certifi- 
cate given  by  the  mortgagee  or  his  assignee,  his  executors,  adminis- 
trators or  assigns,  or  any  one  or  more  of  them,  of  payment  or  dis- 
charge of  a  mortgage,  or  of  the  conditions  therein,  or  of  the  lands 
or  any  part  of  the  same,  or  of  any  part  of  the  money.,  at  whatsoever 
times  given  and  whether  before  or  after  the  time  limited  by  the 
mortgage  for  payment  or  performance,  shall,  if  in  conformity  with 
the  laws  relating  to  lands  in  Manitoba,  be  valid  to  all  intents  and 
purposes  whatsoever.     R.  S.  M.,  c.  146.  s.  14. 

15.  Executor  may  sell,  appoint,  lease  or  dispose  of  real 
estate.—  Whenever  there  is  in  any  will  or  codicil  of  any  deceased 
person  any  direction,  whether  express  or  implied,  to  sell,  dispose  of, 
appoint,  mortgage,  incumber  or  lease  any  real  estate,  and  no  person 
is  by  the  said  will  or  some  codicil  thereto,  or  otherwise,  appointed 
by  the  testator  to  execute  and  carry  the  same  into  effect,  the  executor 
or  executors,  if  any,  named  in  such  will  or  codicil  shall  and  may 
execute  and  carry  into  effect  every  such  direction  to  sell,  dispose  of, 
appoint,  incumber  or  lease  such  real  estate  and  any  estate  or  interest 
therein,  in  as  full,  large  and  ample  a  manner,  and  with  the  same 
legal  effect,  as  if  the  executor  or  executors  of  the  testator  were  ap- 
pointed by  the  testator  to  execute  and  carry  the  same  into  effect. 
R.  S.  M.,  c.  146.  s.  15. 

16.  Power  to  sell,  &c,  may  be  carried  out  by  executor,  "et 
al."—  Whenever  there  is  in  any  will  or  codicil  thereto  of  any  de- 
ceased person  any  power  to  any  executor  or  executors  in  such  will 
to  sell,  dispose  of,  appoint,  mortgage,  incumber  or  lease  any  real 
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estate,  or  any  estate  or  interests  therein,  whether  such  power  is  ex- 
press or  arises  by  implication,  and  whether  the  will  or  codicil  ac- 
tually appoints  an  executor  or  executors  or  not.  and  wherever,  from 
any  cause,  letters  of  administration  with  such  will  annexed  have  been 
by  a  court  of  competent  jurisdiction  in  Manitoba  committed  to  any 
person,  and  such  person  has  given  the  additional  security  required 
by  a  Surrogate  Court  or  a  Judge  thereof,  such  person  shall  and  may 
exercise  every  such  power,  and  sell,  dispose  of,  appoint,  mortgage, 
incumber  or  lease  such  real  estate  and  any  estate  or  interest  there- 
in, in  as  full,  large  and  ample  a  manner,  and  with  the  same  legal 
effect  for  all  purposes,  as  the  said  executor  or  executors  might  have 
done.     R.  S.  M.,  c.  146,  s.  16. 

17.  Executor  appointed  by  the  Court  may  carry  out  pow- 
ers in  will,  &c— Whenever  there  is  in  any  will  or  codicil  thereto 
of  any  deceased  person  any  power  to  sell,  dispose  of,  appoint,  mort- 
gage, incumber  or  lease  any  real  estate  or  any  estate  or  interest 
therein,  whether  such  power  is  express  or  arises  by  implication,  and 
no  person  is  by  the  said  will  or  some  codicil  thereto  or  otherwise  by 
the  testator  appointed  to  execute  such  power,  and  letters  of  admin- 
istration with  such  will  annexed  have  been  by  a  court  of  competent 
jurisdiction  in  Manitoba  committed  to  any  person,  and  such  person 
has  given  the  additional  security  required  by  a  Surrogate  Court  or  a 
Judge  thereof,  such  person  shall  and  may  exercise  every  such  power 
and  sell,  dispose  of,  appoint,  mortgage,  incumber  or  lease  such  real 
estate  and  any  estate  or  interest  therein,  in  as  full,  large  and  ample 
a  manner,  and  with  the  same  legal  effect,  as  if  such  last  named  per- 
son had  been  appointed  by  the  testator  to  execute  such  power.  R. 
S.  M.,  c.  146.  s.  17. 

18.  Trustees  may  provide  out  of  estate  for  charges  under 
a  will  becoming  operative  since  15th  July,  1870.  Where  by  any 
will  coming  into  operation  after  the  fifteenth  day  of  July,  in  the 
year  one  thousand  eight  hundred  and  seventy,  a  testator  charges  or 
has  charged  his  real  estate  or  any  specific  portion  thereof  with  the 
payment  of  his  debts  or  with  the  payment  of  any  legacy  or  other 
specific  sum  of  money,  and  devises  or  has  devised  the  estate  so 
charged  to  any  trustee  or  trustees  for  the  whole  of  his  estate  or  in- 
terest therein,  and  does  not  make  any  provision  for  the  raising  of 
such  debt,  legacy  or  sum  of  money  out  of  such  estate,  the  said  de- 
visee or  devisees  in  trust,  notwithstanding  any  trusts  actually  de- 
clared by  the  testator,  may  raise  such  debt,  legacy  or  money  as  afore- 
said by  a  sale  and  absolute  disposition  by  public  auction  or  private 
contract  of  the  said  real  estate  or  any  part  thereof,  or  by  a  mort- 
gage of  the  same,  or  partly  in  one  mode  and  partly  in  the  other;  and 
any  deed  or  deeds  of  mortgage  so  executed  may  stipulate  for  such 
rate  of  interest  and  fix  such  period  or  periods  of  repayment  as  the 
person  or  persons  executing  the  same  think  proper.  R.  S.  M., 
c.  146,  s.  18. 

19.  Power  of  administrator  to  sell  real  estate. — Repealed  by 
5  and  6  Edw.  VII.,  c.  21,  s.  2;  see  now  sec.  25  of  the  Devolution  of 
Estates  Act. 

20.  Power  of  administrator  to  mortgage. — An  administrator 
in  whom  the  real  estate  of  an  intestate  person  is,  or  may  hereafter 
be.  vested  under  any  law  of  this  Province  shall  have  and  shall  be 
deemed  always  to  have  had  full  power  to  mortgage  such  real  estate 
for  the  purpose  of  paying  debts,  taxes  or  other  incumbrances,  and 
shall  have  the  power  to  release  equities  of  redemption,  and  shall  also 
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have  the  power  to  mortgage  such  real  estate  for  the  purpose  of  rais- 
ing money  to  pay  for  any  necessary  and  proper  repairs  or  improve- 
ments to  any  such  real  estate: 

(a)  Provided,  however,  that  nothing  herein  contained  shall  have 
the  effect  of  preventing  any  beneficiary  from  taking  proceedings  to 
restrain  the  administrator  from  mortgaging  on  the  ground  that  such 
mortgage  is  unnecessary,  or  not  in  his  interest; 

(b)  Provided,  also,  that  such  mortgage  to  raise  money  to  pay 
for  improvements  or  repairs  as  aforesaid,  and  such  release  shall  not 
be  valid,  unless  they  are  made  with  the  approval  of  the  district  re- 
gistrar of  the  land  titled  district  in  which  the  land  in  question  lies 
or,  if  the  land  is  not  in  a  land  titles  district,  then  of  the  district  re- 
gistrar for  the  land  titles  district  of  Winnipeg; 

Oc)  Provided,  also,  that  nothing  in  this  section  contained  shall 
derogate  from  any  right  or  power  possessed  by  any  administrator 
before  the  twenty-seventh  day  of  April,  in  the  year  one  thousand 
eight  hundred  and  ninety-eight. 

(d)  This  section  shall  not  affect  or  apply  to  any  action,  suit, 
matter  or  proceeding  pending  in  any  court  or  land  titles  office  in 
this  Province  on  said  last  above  mentioned  date.    61  V.,  c.  15,  s.  1; 
63  and  64  V.,  c.  9.  s.  4. 

21.  Conveyances  under  agreements  for  sale  by  deceased 
person.— Wherever  any  person  has  entered  into  a  contract  in  writ- 
ing for  the  sale  and  conveyance  of  real  estate  or  of  any  estate  or 
interest  therein,  and  such  person  has  died  intestate  or  without  pro- 
viding by  will  for  the  conveyance  of  such  real  estate,  or  estate  or 
interest  therein,  to  the  person  entitled  or  to  become  entitled  to  such 
conveyance  under  such  contract,  then,  whenever  upon  the  supposi- 
tion of  the  deceased  being  alive  he  would  be  liable  to  execute  a 
conveyance,  the  executor,  administrator  or  administrator  with  the 
will  annexed,  as  the  case  may  be,  of  such  deceased  person  shall 
make  and  give  to  the  person  entitled  to  the  same  a  good  and  suffi- 
cient conveyance  or  conveyances  of  such  estates  and  of  such  nature 
as  the  said  deceased,  if  living,  would  be  liable  to  give,  but  without 
covenants  except  as  against  the  acts  of  the  grantor;  and  such  con- 
veyances shall  be  as  valid  and  effectual  as  if  the  deceased  were 
alive  at  the  time  of  the  making  thereof  and  had  executed,  the  same, 
but  shall  not  have  any  further  validity.    R.  S.  M.,  c.  146,  s.  19. 

22.  Operation  of  receipts  by  persons  to  whom  money  pay- 
able upon  any  trust.— The  bona  fide  payment  of  any  money  to, 
and  the  receipt  thereof  by,  any  person  to  whom  the  same  is  payable 
upon  any  expressed  or  implied  trust  or  for  any  limited  purpose,  shall 
effectually  discharge  the  person  paying  the  same  from  seeing  to  the 
application,  or  being  answerable  for  the  misapplication  thereof,  un- 
less the  contrary  is  expressly  declared  by  the  will  or  instrument 
creating  the  trust.     57  V.,  c.  37,  s.  1,  part. 

23.  Operation  of  receipts  by  executors  for  the  payment 
of  money  charged  on  real  estate.—  The  bona  fide  payment  of  any 
money  to,  and  the  receipt  thereof  by  the  executor  or  executors  for 
the  time  being  named  in  any  will,  heretofore  made  or  hereafter 
made,  wherein  or  whereby  the  testator  charges  his  real  estate  or 
any  portion  thereof  with  the  payment  of  his  debts  or  with  the  pay- 
ment of  any  legacy  or  any  specific  sum  of  money  and  devises  the 
whole  or  a  portion  to  such  executor  or  executors  either  as  bene- 
ficiary or  beneficiaries  or  otherwise,  shall  effectually  discharge  the 
person  paying  the  same  from  seeing  to  the  application,  or  being 
answerable  for  the  misapplication  thereof,  unless  the  contrary  is 
expressly  declared  by  such  will.    57  V.,  c.  37,  s.  1,  part. 
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24.  Executors  and  administrators  may  be  compelled  to 
discharge  duties.— Every  executor,  administrator  and  administra- 
tor with  the  will  annexed  shall,  as  respects  the  additional  powers 
vested  in  him  by  this  Act  and  any  money  or  assets  by  him  received  in 
consequence  of  the  exercise  of  such  powers,  be  subject  to  all  the 
liabilities  and  compellable  to  discharge  all  the  duties  of  whatso- 
ever kind  which,  as  respects  the  acts  to  be  done  by  him  under  such 
powers,  would  have  been  imposed  upon  an  executor  or  other  person 
appointed  hy  the  testator  to  execute  the  same  or,  in  case  of  there 
being  no  such  executor  or  person,  would  have  been  imposed  hy  law 
upon  any  person  appointed  by  law  or  by  any  court  or  Judge  of 
competent  jurisdiction  to  execute  such  powers.    R.  S.  M.,  c.  146,  s.  20. 

25.  Surviving  executor  or  administrator  may  perform 
trusts.— Where  a  power  or  trust  is  given  to  or  vested  in  two  or 
more  executors,  administrators  or  administrators  with  the  will  an- 
nexed or  trustees  jointly,  either  by  virtue  of  the  instrument  under 
which  they  were  appointed  or  otherwise  howsoever,  then,  unless  the 
contrary  is  expressed  in  the  instrument,  if  any,  creating  the  power 
or  trust,  the  same  may  be  exercised  or  performed  by  the  survivor  or 
survivors  of  them  for  the  time  being.    R.  S.  M.,  c.  146,  s.  21. 

INVESTMENTS. 

26.  "Trustee"  defined. —  In  the  three  next  following  sections 
of  this  Act  the  word  "trustee"  shall  extend  to  and  include  an  ex- 
ecutor, administrator  or  guardian  or  other  person  having  trust 
funds  or  property  in  his  custody  or  control.  1  and  2  Ed.  VII.,  c.  54, 
s.  1. 

27.  Investments  by  trustees. —  Trustees  having  trust  money 
in  their  hands,  which  it  is  their  duty  or  which  it  is  in  their 
discretion  to  invest  at  interest,  shall  be  at  liberty  at  their  discretion 
to  invest  the  same  in  any  stock,  debenture  or  securities  of  the  Gov- 
ernment of  the  Dominion  of  Canada  or  of  this  Province  or  of  any 
of  the  other  Provinces  of  Canada,  or  in  debentures  or  securities  the 
payment  of  which  is  guaranteed  by  the  Government  of  the  Dominion 
of  Canada  or  of  this  Province  or  of  any  of  the  other  Provinces  of 
Canada,  or  in  the  debentures  of  any  municipality  in  this  Province 
or  in  the  debentures  of  any  school  district  comprising  an  incorpor- 
ated city  or  town  in  this  Province  or  in  securities  which  are  a  first 
charge  on  land  held  in  fee  simple,  provided  that  such  investments 
are  in  other  respects  reasonable  and  proper;  and  such  trustees  shall 
also  be  at  liberty  at  their  discretion  to  call  in  any  trust  funds  in- 
vested in  any  other  securities  than  as  aforesaid  and  to  invest  the 
same  in  any  such  stock,  debentures  or  securities  aforesaid,  and  also 
from  time  to  time  at  their  discretion  to  vary  any  such  investments 
as  aforesaid  for  others  of  the  same  nature;  and  any  such  moneys 
already  invested  in  any  such  stock,  debentures  or  securities  as 
aforesaid  shall  be  held  and  taken  to  have  been  lawfully  and  pro- 
perly invested.  1  and  2  Ed.  VII.,  c.  54,  s.  2;  c.  55,  s.  1.  (As  amend- 
ed by  5-6  Edw.    VII.,  c.  92,  s.  1.) 

28.  As  to  loans  of  trust  funds  upon  real  estate  security.— 
No  trustee  lending  money  upon  the  security  of  any  property  shall 
be  chargeable  with  breach  of  trust  by  reason  only  of  the  proportion 
borne  by  the  amount  of  the  loan  to  the  value  of  the  property  at  the 
time  when  the  loan  was  made,  provided  that  it  appears  to  the  court 
that  in  making  the  loan  the  trustee  acted  upon  a  report  as  to  the 
value  of  the  property  made  by  a  person  whom  the  trustee  reason- 
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ably  believed  to  be  an  able,  practical  surveyor  or  valuer,  instructed 
and  employed  independently  of  any  owner  of  the  property,  whether 
such  surveyor  or  valuer  carried  on  business  in  the  locality  where 
the  property  is  situate  or  elsewhere,  and  that  the  amount  of  the 
loan  did  not  exceed  one-half  of  the  value  of  the  property  as  stated 
in  the  report,  and  that  the  loan  was  made  under  the  advice  of  the 
surveyor  or  valuer  expressed  in  the  report.  This  section  shall  ap- 
ply to  a  loan  upon  any  property  on  which  the  trustee  can  lawfully 
lend.  But  nothing  herein  contained  shall  affect  the  duty  of  trustees 
to  see  to  the  protection  of  the  securities  by  insurance  against  fire, 
in  case  buildings  form  part  of  such  securities. 

(a.)  Application  of  section.— This  section  shall  apply  to  trans- 
fers of  existing  securities  as  well  as  to  new  securities,  and  to  invest- 
ments made  before  as  well  as  after  the  nineteenth  day  of  February, 
in  the  year  one  thouand  nine  hundred  and  two,,  unless  some  action 
or  other  proceeding  was  pending  with  reference  thereto  on  the  said 
last  mentioned  date.     1  and  2  Ed.  VII.,  c.  54..  s.  3. 

29.  Not  to  purchase  stock.— Nothing  in  this  Act  shall  be 
deemed  or  understood  to  empower  any  administrator  or  executor, 
guardian  or  trustee,  to  purchase  any  bank  or  other  stock  with 
moneys  entrusted  to  him  or  them  as  such  administrator,  executor, 
guardian  or  trustee  as  aforesaid.    R.  S.  M.,  c.  146,  s.  24. 

30.  May  invest  in  company's  debentures. — Any  trustee,  guar 
dian,  executor  or  administrator  may  invest  amy  trust  fund  in  first 
debentures  of  any  building  society  or  loan  company  duly  incorpor- 
ated under  the  laws  of  this  Province  or  of  the  Dominion  of  Canada, 
and  doing  business  in  this  Province,  which  is  authorized  to  lend  its 
money  on  the  security  of  real  estate,  having  a  capitalized,  fixed  and 
permanent  stock  not  liable  to  be  withdrawn  therefrom,  amounting 
to  at  least  one  hundred  thousand  dollars,  with  not  less  than  one 
hundred  thousand  dollars  paid  up  thereon;  and  he  shall  not  on  ac- 
count of  the  investment  be  liable  for  a  breach  of  trust,  provided 
that  such  investment  shall  in  other  respects  be  reasonable  and  pro- 
pet  and  that  the  debentures  are  registered  and  transferable  only  on 
the  books  of  such  society  or  company  in  his  name  as  trustee  for  the 
particular  trust  estate  for  which  they  are  held.  R.  S.  M.  c.  146, 
s.  25. 

31.  Powers  limited  by  will  or  instrument  creating  trust.— 
None  of  the  powers  by  the  last  four  preceding  sections  conferred 
shall  take  effect  or  be  exercisable  by  virtue  of  this  Act  by  any 
guardian,  trustee,  executor  or  administrator,  if  it  be  expressly  de- 
clared in  the  deed,  will  or  other  instrument  creating  such  guardian, 
trustee  executor  or  administrator  that  he  shall  not  have  such  power. 
R.  S.  M..  c.  146,  s.  26. 

32.  Limitation  of  liability  of  trustee  for  excessive  loans.— 
Where  a  trustee  has  improperly  advanced  trust  money  on  a  mort- 
gage security  which  would  at  the  time  of  the  investment  have  been 
a  proper  investment  in  all  respects  for  a  less  sum  than  was  actu- 
ally advanced  thereon,  the  security  shall  be  deemed  an  authorized 
investment  for  such  less  sum,  and  the  trustee  shall  only  be  liabte 
to  make  good  the  sum  advanced  in  excess  thereof  with  interest. 

(a)  This  section  shall  apply  to  investments  made  before  as  well 
as  on  and  after  the  nineteenth  day  of  February,  in  the  year  one 
thousand  nine  hundred  and  two,  unless  some  action  or  other  pro- 
ceeding was  pending  with  reference  thereto  on  the  said  last  men- 
tioned date.     1  and  2  Ed.  VII.,  c.  54,  s.  4. 

33.  No   liability   for   retaining   an   investment   which    has 
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ceased  to  be  one  authorized.—  No  executor,  administrator  or 
trustee  shall  be  liable  for  any  breach  of  trust  by  reason  only  of  his 
continuing  to  hold  an  investment  which  has  ceased  to  be  one  au- 
thorized by  the  instrument  of  trust  or  by  the  general  law,  and  this 
provision  shall  apply  to  cases  arising  either  before  or  after  the  pass- 
ing of  this  Act.     1  and  2  Ed.  VII.,  c.  55,  a.  4. 

34.  How  trust  companies  may  invest  trust  funds.—  Every 
trust  company  may  invest  any  trust  moneys  in  its  hands  in  any 
securities  in  which  private  trustees  may  by  law  invest  trust  moneys 
and  may  also  invest  such  moneys  in  the  public  stock,  funds  or  Gov- 
ernment securities  of  any  of  the  Provinces  of  the  Dominion,  or  in 
any  securities  guaranteed  by  the  United  Kingdom  of  Great  Britain 
and  Ireland  or  by  the  Dominion  or  by  any  of  the  said  Provinces, 
or  in  the  bonds  or  debentures  of  any  municipal  corporation  in  any 
of  the  said  Provinces.     1  and  2  Ed.  VII.,  c.  55,  s.  2. 

35.  As  to  deposits  -with  trust  companies. —  Trust  companies 
shall  not  receive  any  moneys  on  deposit  at  interest,  but  this  shall 
not  prevent  them  receiving  money  for  investment  and  they  may 
allow  the  persons  or  corporations  from  whom  such  moneys  are  re- 
ceived interest  thereon.     1  and  2  Ed.  VII.,  c.  55,  s.  3. 

ADMINISTRATION. 

36.  Payment  of  claims.— An  executor  or  administrator  may 
pay  or  allow  any  debt  or  claim  on  any  evidence  that  he  thinks  suffi- 
cient.   R.  S.  M.,  c.  46.  s.  27. 

37.  May  accept  composition,  allow  time,  submit  to  arbit- 
ration, &c. — Executors  or  administrators  or  trustees  or  a  majority 
of  them  acting  together,  or  a  sole  acting  trustee  where,  by  the  in- 
strument, ii  any,  creating  the  trust,  a  sole  trustee  is  authorized  to 
execute  the  trusts  and  powers  thereof,  may,  if  and  as  he  or  they 
think  fit,  accept  any  composition,  or  any  security  real  or  personal, 
for  any  -debt,  or  for  ar.y  property  real  or  personal,  claimed,  and  may 
allow  any  time  for  payment  of  any  debt,  and  may  compromise, 
compound,  abandon,  submit  to  arbitration,  or  otherwise  settle,  any 
debt,  account,  claim  or  thing  whatever  relating  to  the  testator's  es- 
tate or  to  the  trust,  ami  for  any  of  those  purposes  may  enter  into, 
give,  execute  and  do  such  agreements,  instruments  of  composition 
or  arrangement,  releases,  ami  ciher  things  as  to  him  or  them  seem 
expedient,  without  being  r<  sponsible  for  any  loss  occasioned  by  any 
art  or  thing  so  done  by  him  cr  them  in  good  faith.  R.  S.  M.,  c.  14G, 
«.   21. 

38.  Proviso  where  contrary  intention  is  expressed.— As re- 
gards trustees,  the  two  last  picrfcing  sections  apply  only  if  and  as 
far  as  a  contrary  intention  is  not  expressed  in  the  instrument,  ii 
any,  creating  the  trust,  and  shall  have  effect  subject  to  the  ter<ns 
of  that  instrument  and  to  the  provisions  therein  contained.  R.  S. 
M.,  c.  146,  s.  29. 

39.  Distribution  of  assets  "pari  passu." — On  the  administra- 
tion of  the  estate  of  any  deceased  person,  who  died  since  the  twenty- 
eighth    day   of   Way   :n  the  year  one  thousand   eight  hundred   and 

eighty-six  or  who  shall  hereafter  die,  in  case  of  a  deficiency  of  as- 
sets debts  due  to  the  Crown  and  to  the  executor  or  administrator 
of  the  deceased  person,  and  t'etts  to  others,  including  therein  ies- 
pc/'tivoly  debts  by  judgment,  decree  or  order,  and  other  debts  of 
record  debts  by  specialty,  simple  contract  debts  and  such  claims 
for  damages  as  by  statute  are  payable  in  like  order  of  administra- 


696  u  MAN.  TRUSTEE  ACT 

tion  as  simple  contract  debts,  shall  be  paid  pari  passu  and  without 
any  preference  or  priority  of  of  bts  of  one  rank  or  nature  ovi-r  U  cse 
of  another;  but  nothing  herein  contained  shall  prejudice  any  lien 
existing  -during  the  lifetime  of  the  debtor  on  any  of  his  real  or  per- 
sonal estate.    R.  S.  M.,  c.  146,  s.  30. 

40.  Proceedings  on  notice  of  disputing  claim. — la  case  the 
executor  or  administrator  gives  notice  in  writing  to  any  creditor  or 
other  person  of  whose  claim  against  the  estate  such  executor  or  ad- 
ministrator has  notice,  or  to  the  attorney  or  agent  of  such  creditor 
or  other  person,  that  the  said  executor  or  administrator  rejects  or 
disputes  such  claim  it  shall  be  the  duty  of  the  claimant  to  'Commence 
his  suit  in  respect  of  such  claim  within  six  months  after  such  writ- 
ten notice  was  given,  in  case  the  debt  or  some  part  thereof  was  due 
at  the  time  of  the  notice,  or  within  six  months  from  the  time  the 
delbt  or  some  part  thereof  falls  due  if  no  part  thereof  was  due  at 
the  time  of  the  said  notice  and  shall  serve  the  first  proceeding  in 
such  suit  within  one  month  thereafter;  and  in  default  the  said  claim 
shall  be  forever  barred.     R.  S.  M.,  c.  146,  s.  31. 

41.  Distribution  of  trust  estate  after  notice. — Not  liable 
-where  claims  are  not  filed. — Where  a  trustee  or  a^jignee  acting 
under  the  trusts  of  a  deed  or  assignment  for  the  benefit  of  creditors 
generally,  or  a  particular  class  or  classes  of  creditors,  where  the 
creditors  are  not  designated  by  name  therein,  or  an  executor  or  an 
administrator  has  given  such  or  the  like  notices  as  in  the  opinion 
of  the  court  in  which  such  trustee,  assignee,  executor  or  adminis- 
trator is  sought  to  be  charged,  would  have  been  given  by  the  Court 
of  King's  Bench  in  a  suit  for  the  execution  of  the  trusts  of  such  deed  or 
assignment  or  an  administration  suit,  as  the  case  may  be,  for  credit- 
ors and  others  to  send  in  to  such  trustee,  assignee,  executor  or  admin- 
istrator their  claims  against  the  person  for  the  benefit  of  the  creditors 
for  whom  such  deed  or  assignment  is  made  or  against  the  estate  of  the 
testator  or  intestate,  as  the  case  may  be,  such  trustee,  assignee,  ex- 
ecutor or  administrator  shall,  at  the  expiration  of  the  time  named 
in  the  said  notices,  or  the  last  of  the  said  notices,  for  sending  in 
such  claims,  be  at  liberty  to  distribute  the  proceeds  of  the  trust  es- 
tate, or  the  assets  of  the  testator  or  intestate,  as  the  case  may  be, 
or  any  part  thereof,  amongst  the  parties  entitled  thereto,  having 
regard  to  the  claims  of  which  such  trustee,  assignee,  executor  or 
administrator  has  then  notice  and  shall  not  be  liable  for  the  pro- 
ceeds of  the  trust  estate  or  assets,  as  the  case  may  be,  or  any  part 
thereof,  so  distributed  to  any  person  of  whose  claim  such  trustee, 
assignee,  executor  or  administrator  had  not  notice  at  the  time  of  the 
distribution  thereof,  or  a  part  thereof,  as  the  case  may  be;  but 
nothing  in  this  Act  contained  shall  prejudice  the  right  of  any  credit- 
or or  claimant  to  follow  the  proceeds  of  the  trust  estate  or  assets, 
as  the  case  may  be,  or  any  part  thereof,  into  the  hands  of  the  person 
or  persons  who  may  have  received  the  same  respectively.  R.  S.  M., 
c.  146,  s.  32. 

APPLICATIONS  TO  A  JUDGE. 

42.  Application  to  Judge  for  advice.— Any  trustee,  executor 
or  administrator,  or  any  guardian  appointed  by  any  court,  or  any 
testamentary  guardian,  shall  be  at  liberty  without  the  institution 
of  a  suit,  to  apply  by  summons,  upon  a  written  statement,  to  any 
Judge  of  the  Court  of  King's  Bench  for  the  opinion,  advice  and  direc- 
tion of  such  Judge  on  any  question  respecting  the  management  or 
administration  of  the  trust  property  or  the  assets  of  any  testator  or 
intestate,  or  his  guardianship.    R.  S.  M.,  c.  146,  s.  33. 
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43.  Certificate  of  counsel  with  application.— Such  statement 
shall  be  accompanied  by  a  certificate  of  counsel  to  the  effect  that  in 
his  judgment  the  case  stated  is  a  proper  one  for  the  opinion,  advice 
or'  direction  of  the  Judge  under  this  Act.    R.  S.  M.,  c.  146,  s.  34. 

44.  Parties  to  be  served.—  Such  summons  shall  be  served  upon 
all  persons  interested  in  such  application,  or  such  of  them  as  the 
said  Judge  thinks  expedient.    R.  S.  M.,  c.  146,  s.  35. 

45.  Proceedings  on  such  application. —  Upon  application  be- 
fore such  Judge  of  any  person  summoned  as  aforesaid,  it  shall  be 
lawful  for  the  said  Judge  to  examine  persons  upon  oath  and  to  or- 
der the  production  of  documents.    R.  S.  M.,  c.  146,  s.  36. 

46.  Costs. — The  costs  of  such  application  shall  be  in  the  discre- 
tion of  the  Judge  to  whom  the  application  is  made.  R.  S.  M.,  c.  146, 
s.  37. 

47.  Liability  of  trustee  acting  on  advice. — Proviso  — The 
trustee,  executor,  administrator  or  guardian,  acting  upon  the"  opin- 
ion, advice  or  direction  given  by  the  said  Judge,  shall  be  deemed, 
so  far  as  regards  his  own  responsibility,  to  have  discharged  his  duty 
as  such  trustee,  executor,  administrator  or  guardian  in  the  subject 
matter  of  the  said  application;  but  this  provision  shall  not  extend 
to  indemnify  any  trustee,  executor,  administrator  or 
guardian  in  respect  of  any  act  done  in  accordance 
with  such  opinion,  advice  or  direction  as  aforesaid, 
if  such  trustee,  executor,  administrator  or  guardian  has 
been  guilty  of  any  fraud  or  wilful  concealment  or  misrepresentation! 
in  obtaining  such  opinion,  advice  or  direction.    R.  S.  M.,  c.  146,  s.  38. 

REMUNERATION. 

48.  Meaning  of  "trustee."— In  the  four  next  following  sections 
the  term,  "trustee"  shall  include  any  trustee  under  a  deed,  settle- 
ment or  will,  and  executors  and  administrators,  and  any  guardians 
appointed  by  any  court,  and  a  testamentary  guardian,  or  any  other 
trustee,  howsoever  the  trust  is  created.    R.  S.  M.,  c.  146,  s.  39. 

49.  Compensation  of  trustee. —  A  trustee  shall  be  entitled  to 
such  fair  and  reasonable  allowance  for  his  care,  pains  and  trouble 
and  his  time  expended  in  and  about  the  trust  estate  as  may  be  al- 
lowed by  the  Court  of  King's  Bench,  or  any  Judge  or  master  thereof 
to  whom  the  matter  may  be  referred.    R.  S.  M.,  c.  146,  s.  40. 

50.  Settling  compensation.— A  Judge  of  the  Court  of  King's 
Bench  may,  on  application  to  him  for  the  purpose,  settle  the  amount 
of  such  compensation,  although  the  trust  estate  is  not  before  the 
court  in  any  suit.    R.  S.  M.,  c.  146,  s.  41. 

51.  Compensation  when  fixed  by  deed. —  Nothing      in      the 
three  last  preceding  sections  shall  apply  to  any  case  in  which  the 
rate  of  allowance  is  fixed  by  the  instrument  creating  the  trust.     R. 
S.  M.,  c.  146,  s.  42. 

52.  Compensation  allowed  by  Judge  of  Surrogate  Court.— 

The  Judge  of  any  Surrogate  Court  may  allow  to  the  executor,  trustee 
or  administrator  acting  under  will  or  letters  of  administration  a  fair 
and  reasonable  allowance  for  his  care,  pains  and  trouble  and  his 
time  expended  in  or  about  the  executorship,  trusteeship  or  adminis- 
tration of  the  estate  and  effects  vested  in  him  under  any  will  or  let- 
ters of  administration,  and  in  administering,  disposing  of  and  ar- 
ranging and  settling  the  same,  and,  generally,  in  arranging  and  set- 
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tling  the  affairs  of  the  estate,  and  therefor  may  make  an  order  or 
orders  from  time  to  time;  and  the  same  shall  be  allowed  to  an  ex- 
ecutor, trustee  or  administrator  in  passing  his  accounts.  R.  S.  M., 
c.  146.  8.  43. 

POWERS  OF  ATTORNEY. 

53.    Power   of    attorney     affecting     heirs     and     devisees. — 

In  case  a  power  of  attorney,  for  the  sale  or  management  of  real  or 
personal  estate  or  for  any  other  purposes,  provides  that  the  same 
may  be  exercised  in  the  name  and  on  behalf  of  the  heirs  or  devisees, 
executors  or  administrators,  of  the  person  executing  the  same,  or 
provides  by  any  form  of  words  that  the  same  shall  not  be  revoked 
by  the  death  of  the  person  executing  the  same,  such  provision  shall 
be  valid  and  effectual  to  all  intents  and  purposes,  both  at  law  and 
In  equity,  according  to  the  tenor  and  effect  thereof,  and  subject  to 
such  conditions  and  restrictions,  if  any,  as  may  be  therein  contained. 
R.  S.  M.,  €.  146,  s.  44. 

56.  Acts  of  attorney  or  agent  after  death  of  principal 
valid  in  certain  cases.— Independently  of  any  \\uch  special  pro- 
vision in  a  power  of  attorney,  every  payment  made  and  every  act 
done  under  and  in  pursuance  of  any  power  of  attorney,  or  any 
power,  whether  in  writing  or  verbal,  and  whether  expressly  or  im- 
pliedly given,  or  an  agency  expressly  or  impliedly  created,  after  the 
death  of  the  person  who  gave  such  power  or  created  such  agency, 
or  after  he  has  done  some  Act  to  avoid  the  power  or  agency;  shall, 
notwithstanding  such  death  or  act  last  aforesaid,  be  valid  as  re- 
spects every  person,  party  to  such  payment  or  act,  to  whom  the  fact 
of  the  death  or  of  the  doing  of  such  act  as  last  aforesaid  was  not 
known  at  the  time  of  such  payment  or  act  bona  fide  done  as  afore- 
said, and  as  respects  all  claiming  under  such  last  mentioned  person. 
R.  S.  M.,  c.  146,  s.  45. 

55.  Payments  to  agenlti  valid,  if  made  "bona  fide." — Any  per- 
son making  or  doing  any  payment  or  act  in  good  faith,  in  pursuance 
of  a  power  of  attorney,  shall  not  be  liable  in  respect  of  the  payment 
or  act  by  reason  that,  before  the  payment  or  act,  the  donor  of  the 
power  had  died  or  become  lunatic,  of  unsound  mind  or  bankrupt,  or 
had  revoked  the  power,  if  the  fact  of  death,  lunacy,  unsoundness  of 
mind,  bankruptcy  or  revocation  was  not  at  the  time  of  the  payment 
or  act  known  to  the  person  making  or  doing  the  same: 

Proviso.— Provided  that  this  section  shall  not  affect  any  right 
against  the  payee  of  any  person  interested  in  any  money  so  paid; 
and  that  person  shall  have  the  like  remedy  against  the  payee  as  he 
would  have  had  against  the  payer  if  the  payment  had  not  been 
made  by  him.    R.  fi.  M.,  c.  146,  s.  46. 

56.  Operation  of  power  of  attorney  respecting  property 
acquired  by  doner  after  execution  of  power  of  attorney. — 
Every  power  of  attorney  shall,  unless  otherwise  expressed.,  confer 
upon  the  donee  of  such  power  the  same  rights  and  powers  in  respect 
to  property  acquired  by  the  donor  of  such  power  after  the  execu- 
tion of  such  power  of  attorney  as  is  conferred  upon  the  said  donee 
by  such  power  of  attorney  in  respect  to  the  property  owned  by  the 
donor  at  the  time  of  the  execution  of  such  power  of  attorney. 

(a)  Application  of  foregoing  provisions. — This  section  shall 
apply,  except  as  hereinafter  mentioned,  to  all  conveyances,  deeds,  in- 
struments and  assurances  heretofore  made  or  executed  by  any  per- 
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son  acting  under  or  purporting  .to  act  under  a  power  of  attorney,  as 
well  as  to  all  conveyances,  deeds,  instruments  and  assurances  here- 
after made  or  executed. 

(b)  This  section  shall  not  apply  to  any  conveyance,  deed,  instru- 
ment or  assurance,  transaction  or  matter  which  had,  prior  to  the 
second  day  of  March  in  the  year  one  thousand  eight  hundred  and 
ninety-four,  been  attacked,  called  in  question,  or  involved  in  litiga- 
tion in  any  court  in  Canada.    57  V.,  c.  37,  s.  2. 

( 
RIGHTS  OF  ACTION  AND  DISTRESS. 

57.  Action  of  trespass  by  representatives. —  In  case  of  an 
injury  to  the  real  estate  of  any  person  committed  within  six  months 
next  prior  to  his  decease,  his  executors  or  administrators  may  main- 
tain an  action  of  trespass  or  of  trespass  on  the  case  therefor,  accord- 
ing to  the  nature  of  the  injury,  if  brought  within  one  year  after  his 
decease;  and  the  damages  when  recovered,  shall  be  part  of  his  per- 
sonal estate.    R.  S.  M.,  c.  146.  s.  47. 

58.  Action  against  representatives  for  torts.—  In  case  any 
deceased  person,  within  six  months  next  previous  to  his  decease,  com- 
mitted a  wrong  to  another  person  in  respect  of  such  other  person's 
real  or  personal  property,  the  person  so  wronged  may,  within  six 
months  after  the  executors  or  administrators  of  the  person  who  com- 
mitted the  wrong  have  taken  upon  themselves  the  administration  of 
his  estate  and  effects,  maintain  an  action  therefor  of  trespass  or  of 
trespass  on  the  case,  according  to  the  nature  of  his  wrong,  against 
such  executors  or  administrators;  and  the  damages  recovered  in  such 
action  shall  be  payable  in  like  order  of  administration  as  the  debts 
of  deceased  persons.    R.  S.  M.,  c.  146,  s.  48. 

59.  Distress  for  rent.—  The  executors  or  administrators  of 
any  lessor  or  landlord  may  distrain  upon  the  lands  demised  for  any 
term  or  at  will,  for  the  arrearages  of  such  rent  due  to  such  lessor 
or  landlord  in  his  lifetime,  in  like  manner  as  such  lessor  or  landlord 
might  have  done  if  living.    R.  S.  M.,  c.  146.  s.  49. 

60.  Distress  within  six  months.—  Such  arrearages  may  be 
distrained  for  at  any  time  within  six  mouths  after  the  determination 
of  the  term  or  lease,  and  during  the  continuance  of  the  possession 
of  the  tenant  from  whom  the  arrears  became  due;  and  the  powers 
and  provisions  contained  in  the  several  statutes  relating  to  distresses 
for  rent  shall  be  applicable  to  the  distresses  so  made  as  aforesaid. 
R.  S.  M.,  c.  146.  s.  50. 

LIABILITY  OF  ESTATES  OF  SOME  OF  SEVERAL  JOINT 
DEBTORS. 

61.  Actions  on  covenants  against  representatives. — Pro- 
viso.—  In  case  any  one  or  more  of  several  joint  covenanters,  con- 
tractors, obligors  or  partners  die,  the  person  interested 
in  the  covenant,  contract,  obligation  or  promise  entered  into  by  such 
joint  covenantors,  contractors,  obligors  or  partners  may  proceed  by 
action  against  the  representatives  of  the  deceased  covenantor,  con- 
tractor, obligor  or  partner,  in  the  same  manner  as  if  the  covenant, 
contract,  obligation  or  promise  had  been  joint  and  several,  and  this 
notwithstanding  there  may  be  another  person  liable  under  such  co- 
venant, contract,  obligation  or  promise  still  living,  and  an  action 
pending  against  such  person;  but  the  property  and  effects  of  stock- 
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holders  in  chartered  banks,  or  the  members  of  other  incorporated 
companies,  shall  not  be  liable  to  a  greater  extent  than  they  would 
have  been  if  this  section  had  not  been  passed.    R.  S.  M.,  c.  146,  s.  51. 

RETROACTIVE  EFFECT  OF  CERTAIN  SECTIONS. 

62.  Retroactive  effect  of  certain  sections.— The  sections  of 
this  Act  numbered  from  three  to  twelve  and  fifteen,  sixteen,  seven- 
teen, twenty-one,  from  twenty-four  to  thirty-one,  from  thirty-six  to 
thirty-eight  and  from  forty-eight  to  fifty-two,  inclusive  of  all  such 
numbers,  shall  apply  to  powers  and  trusts  created  before  or  after  the 
coming  into  force  of  the  Act;  but  nothing  herein  contained  shall 
apply  to  or  affect  acts  and  things  done  or  completed  before  the  twen- 
ty-eighth day  of  May  in  the  year  one  thousand  eight  hundred  and 
eighty-six.    R.  S.  M.,  c.  146,  s.  53,  part. 

63.  Retroactive  effect  of  sections  53-55.— The  fifty-third, 
fifty-fourth  and  fifty-fifth  sections  of  this  Act  shall  apply  to  all  pay- 
ments made  and  acts  done  after  the  twenty-eighth  day  of  May  in  the 
year  one  thousand  eight  hundred  and  eighty-six,  pursuant  to  a  power 
given  before,  as  well  as  to  payments  or  acts  since  such  date  or  here- 
after made  or  done  under  powers  since  or  hereafter  given.  R.  S.  M., 
c.  146,  s.  54,  part. 
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ONTARIO 

R.  S.  O.  1897,  CHAP.  336. 

AN  ACT  FOR  THE  RELIEF  OF  TRUSTEES. 

Short  Title •  •  fl-  J 

Interpretation s-  * 

Jurisdiction  of  county  courts s-  3 

Payment  into  court  by  trustees s-  4 

Vesting  orders,  and  orders  releasing  contingent  rights  as  to  land: 
On  appointment  of  new  trustees,  or  absence,  or  infancy,  of 

trustee s-  5 

"Wlhere  land  is  vested  in  lunatic  trustee,  or  mortgagee..   ..  s.  6 
Where  contingent  rights  vested  in  lunatic  trustee,  or  mort- 
gagee, release  of s<  7 

Contingent  rights  of  unborn  persons  may  be  vested s.  8 

Where  mortgagee  an  infant,  vesting  order  may  be  made  . .  s.  9 
When  mortgagee  not  in  possession  dies,  and  money  secured 

is  paid,  vesting  order  may  be  made s.  10 

Vesting  order  consequential  on  judgment  for  sale,  or  mort- 
gage   s.  11 

Vesting  order  consequential  on  judgment  for  specific  per- 
formance   s.  12 

Effect  of  vesting  order  of  lands s.  13 

Appointment  of  persons  to  convey ..s.  14 

Vesting  orders,  and    orders    releasing   contingent    rights    as  to 
stocks,  and  choses  in  action: 
On  appointment  of  new  trustees,  or  absence,  or  infancy,  of 

trustee,  etc s.  15 

Where  a  sole  trustee  or  mortgagee  is  lunatic s.  16 

Where  a  personal  representative  is  lunatic s.  17 

Effect  of  vesting  orders  of  stocks  and  choses  in  action s.  18 

Indemnity s.  19 

Discharge  of  lands  charged  with  payment  of  money,  on  payment 

into  court s.  20 

New  trustees,  power  of  court  to  appoint s.  21 

Who  may  apply s.  22 

Application  to  be  by  petition '. s.  23 

Hearing  of  petition s.  24 

Order  may  be  made  in  any  proceeding 4 s.  25 

Orders    to    be   conclusive  as   to   facts    on   which   same   are 

founded s.  26 

Court  may  exercise  powers  in  favor  of  charities s.  27 

Judgment  in  absence  of  trustee s.  28 

Costs s.  29 

Procedure  on  trustees  paying  money  into  court s.  30 

His  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  Ontario,  enacts  as  follows:  — 

1.  Short  title.— This  Act  may  be  cited  as  "The  Trustee  Relief 
rAct."  New. 

2.  Interpretation  of  words  Accountant. — The  words  "The 
Accountant"  in  this  Act  shall  mean  as  regards  cases  in  the  High 
Court  of  Justice  "the  Accountant  of  the  Supreme  Court  of  Judicature 
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for  Ontario,"  and,  as  regards  cases  in  any  County  Court,  the  Clerk 
or  Registrar  referred  to  in  Consolidated  Rule  1221  (2). 

Lands.- The  word  "lands" 'shall  extend  to.  and  include,  mes- 
suages, tenements,  and  hereditaments,  corporeal  and  incorporeal,  of 
every  tenure  or  description,  whatever  may  be  the  estate  or  interest 
therein. 

Securities.—  The  word  "Securities"  includes  stocks,  funds  and 
shares. 

Stocks.—  The  word  "stock"  includes  fully  paid  up  shares,  and 
any  fund,  annuity,  or  security  transferable  in  books  kept  by  any 
incorporated  bank,  company  or  society,  or  by  instrument  of  transfer, 
either  alone  or  accompanied  by  other  formalities,  and  any  share  or 
interest  therein. 

Transfer.— The  word  "transfer"  in  relation  to  stock,  includes 
the  performance  and  execution  of  every  deed,  power  of  attorney,  act 
or  thing,  on  the  part  of  the  transferror,  to  effect  and  complete  the 
title  in  the  transferree. 

Seized.— The  word  "seized"  shall  be  applicable  to  any  vested  in- 
terest for  life,  or  of  a  greater  description,  and  shall  extend  to  estates 
at  law,  and  in  equity,  in'  possession,  or  in  futurity,  in  any  lands. 

Possessed.— The  word  "possessed"  shall  be  applicable  to  any 
vested  estate  less  than  a  life  estate  at  law,  or  in  equity,  in  posses- 
sion or  in  expectancy,  in  any  lands. 

Contingent  right.—  The  words  "contingent  right,"  as  applied 
to  lands,  shall  mean  a  contingent  and  executory,  interest,  a  possi- 
bility coupled  with  an  interest,  whether  the  object  of  the  gift  or 
limitation  of  such  interest  or  possibility  be,  or  be  not,  ascertained; 
also  a  right  of  entry,  whether  immediate  or  future,  and  whether 
vested,  or  contingent. 

Convey  Conveyance.— The  words  "convey"  and  "conveyance" 
applied  to  any  person  shall  mean  the  execution  by  such  person  of 
every  necessary  or  suitable  assurance  for  conveying  or  disposing  to 
another,  lands  whereof  such  person  is  seized,  or  entitled  to  a  contin- 
gent right,  -either  for  the  whole  estate  of  the  person  conveying  or 
disposing,  or  for  any  less  estate,  together  with  the  performance  of 
all  formalities  required  by  law  to  the  validity  of  such  conveyance. 

Assign,  Assignment. — The  words  "assign"  and  "assignment" 
shall  mean  the  execution  and  performance  by  a  person  of  every  ne- 
cessary or  suitable  deed  or  act  for  assigning,  surrendering,  or  other- 
wise transferring  lands  of  which  such  person  is  possessed,  either  for 
the  whole  estate  of  the  person  so  possessed,  or  for  any  less  estate. 

Trust.— Trustee.—  The  word  "trust"  shall  not  me?.n  the  duties 
incident  to  an  estate  conveyed  by  way  of  mortgage;  but,  with  this 
exception,  the  words  "trust"  and  "trustee"  shall  extend  to,  and  in- 
clude, implied  and  constructive  trusts,  and  shall  extend  to,  and  in- 
clude, cases  where  the  trustee  has  some  beneficial  estate  or  interest 
in  the  subject  of  the  trust,  and  shall  extend  to  and  include  the  du- 
ties incident  to  the  office  of  personal  representative  of  a  deceased 
person. 

Lunatic— The  word  "lunatic"  shall  mean  any  person  who  shall 
have  been  declared  a  lunatic. 

Person  of  unsound  mind.— The  expression  "person  of  un- 
sound mind"  shall  mean  any  person,  not  an  infant,  who,  not  hav- 
ing been  declared  a  lunatic,  shall  be  incapable,  from  infirmity  of 
mind,  to  manage  his  own  affairs. 
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Devisee.  Imp.  Aet,  56-57  Vict.,  c.  53.,  s    50,  part. — The  word 

"devisee"  includes  the  heir  of  a  devisee,  and  the  devisee  of  an  heir, 
and  any  person  who  may  claim  right  by  devolution  of  title  of  a  sim- 
ilar description. 

Mortgage.  Imp.  Act,  56-57  Vict.,  c.  53,  s.  50.—  The  woTd 
"mortgage"  shall  be  applicable  to  every  estate,  interest,  or  property, 
in  lands  or  personal  estate,  which  would,  in  a  court  of  equity,  be 
deemed  merely  a  security  for  money.  Imp.  Acts,  13  and  14  Vict.,  c. 
60,  s.  2. 

3.  Jurisdiction  of  County  Courts  under  Act. —  The  powers 
and  jurisdiction  by  this  Act  conferred  on  the  High  Court  of  Justice 
may,  in  cases  within  the  jurisdiction  of  a  County  Court,  be  exercised 
by  any  County  Court,  and  all  provisions  therein  contained  in  refer- 
ence to  the  said  High  Court  shall  extend,  and  apply  to  such  County. 
Courts  when  exercising  such  jurisdiction.    New. 

PAYMENT  INTO  COURT  BY  TRUSTEES. 

4.  Payment  into  court  by  trustees  of  trust  funds  or  se- 
curities.— (1)  Trustees,  or  the  majority  of  trustees  having  in  their 
hands,  or  under  their  control,  money  or  securities  belonging  to  a 
trust,  may  apply  to  the  High  Court  of  Justice,  ex  parte  in  chambers, 
for  an  order  of  the  said  court  authorizing  them  to  pay  into,  or  de- 
posit in,  the  said  court  such  money  or  securities;  and  the  same  shall, 
subject  to  the  rules  of  court,  be  dealt  with  according  to  the  orders 
of  the  said  High  Court. 

(2.) Certificate  of  officer  a  discharge.— The  certificate  of  the 
proper  officer  shall  be  a  sufficient  discharge  to  trustees  for  the 
money,  or  securities,  so  paid  into,  or  deposited  in,  court. 

(3.)  Order  may  be  made  though  some  of  trustees  do  not 
concur.  Imp.  Acts,  56-57  V.,  c.  53,  s.  42.— Where  any  moneys, 
or  securities,  are  vested  in  any  persons  as  trustees,  and  the  majority 
are  desirous  of  paying  the  same  into  or  depositing  the  same  in 
court,  but  the  concurrence  of  the  other  or  others  cannot  be  obtained, 
the  High  Court  may  order  the  payment  into,  or  deposit  in,  court,  to 
be  made  iby  the  majority,  without  the  concurrence  of  the  other  or 
others;  and  where  any  such  moneys,  or  securities  are  deposited  with 
any  banker,  or  broker,  or  other  depositary,  the  court  may  order  pay- 
ment, or  delivery,  of  the  moneys,  or  securities,  to  the  majority  of 
the  trustees  for  the  purpose  of  payment  into,  or  deposit  in,  court 
and  every  transfer,  payment,  and  delivery,  made  in  pursuance  of 
such  order,  shall  be  valid  and  take  effect  as  if  the  same  had  been 
made  on  the  authority,  or  by  the  act,  of  all  the  persons  entitled  to 
the  moneys,  and  securities,  so  transferred,  paid,  or  delivered.  Imp. 
Acts,  10  and  11  Vict.,  cr  96,  ss.  1,  2;  12  and  13  Vict.,  c.  74,  s.  1. 

VESTING   ORDERS,   AND   ORDERS    RELEASING   CONTINGENT 
RIGHTS,  AS  TO  LAND. 

5.  Vesting  orders  as  to  land,  where  Court  may  make. 
Imp.  Act,  56-57  Vict.,  c.  53,  s.  26.— In  any  of  the  following 
cases,  namely:  — 

(i)  Where  the  High  Court  appoints  or  has  appointed  a  new  trus- 
tee; or 

(ii)  Where  a  trustee  entitled  to  or  possessed  of  any  land,  or  en- 
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titled  to  a  contingent  right  therein,  either  solely,  or  jointly  with 
any  other  person. — 

(a)  is  an  infant;  or 

(b)  is  out  of  Ontario;   or 

(c)  cannot  be  found;  or 

(iii)  Where  it  is  uncertain  who  was  the  survivor  of  two  or 
more  trustees  jointly  entitled  to,  or  possessed  of,  any  land;  or 

(iv)  Where,  as  to  the  last  trustee  known  to  have  been  entitled 
to,  or  possessed  of,  any  land,  it  is  uncertain  whether  he  is  Jiving,  or 
•dead;  or 

(v)  Where  there  is  no  heir,  or  personal  representative,  of  a  trus- 
tee who  was  entitled  to,  or  possessed  of,  land,  and  has  died  intestate 
as  to  that  land,  or  where  it  is  uncertain  who  is  the  heir,  or  personal 
representative,  or  devisee  of  a  trustee  who  was  entitled  to,  or  pos- 
sessed of,  land,  and  is  dead;  or 

(vi)  Where  a  trustee  jointly,  or  solely,  entitled  to,  or  possessed 
of  any  land,  or  entitled  to  a  contingent  right  therein,  has  been  re- 
quired by,  or  on  behalf  of,  a  person  entitled  to  require  a  conveyance 
of  the  land,  or  a  release  of  the  right,  to  convey  the  land,  or  to  re- 
lease the  right,  and  has  wilfully  refused  or  neglected  to  convey  the 
land,  or  release  the  right,  for  fourteen  days  after  the  date  of  the 
requirement; 

the  High  Court  may  make  an  order  (in  this  Act  called  a  vesting 
order)  vesting  the  land  in  any  such  person  in  any  such  manner,  and 
for  any  such  estate,  as  the  court  may  direct,  or  releasing,  or  dis- 
posing of,  the  contingent  right,  to  such  person  as  the  court  may 
direct. 

Provided  that — 

(a)  Where  the  order  is  consequential  on  the  appointment  of  a 
new  trustee,  the  land  shall  be  vested  for  such  estate,  as  the  court  may 
direct,  in  the  persons  who,  on  the  appointment,  are  the  trustees;  and 

(b)  Where  the  order  relates  to  a  trustee  entitled  jointly  with 
another  person,  and  such  trustee  is  out  of  Ontario,  or  cannot  be 
found,  the  land  or  right  shall  be  vested  in  such  other  person,  either 
alone,  or  with  some  other  person.  Imp.  Act,  13  and  14  Vict.,  c.  60, 
ss.  7-18. 

6.  Where  land  vested  in  lunatic  trustee  or  mortgagee, 
vesting  order  may  be  made.  Imp.  Act,  53  Vict.,  c.  5,  s.  135 
(1). — Where  any  lunatic,  or  person  of  unsound  mind,  shall  be  seized, 
or  possessed,  of  any  lands  upon  any  trust,  or  by  way  of  mortgage, 
the  High  Court  of  Justice  may  make  an  order  that  such  lands  be 
vested  in  •such  person  in  such  manner,  and  for  such  estate,  as  the 
said  court  shall  direct;  and  the  order  shall  nave  the  same  effect  as 
if  the  trustee,  or  mortgagee,  had  been  sane,  and  had  duly  executed  a 
conveyance,  or  assignment,  of  the  lands,  in  the  same  manner,  for 
the  same  estate.    Imp.  Act,  13  and  14  Vict.,  c.  60,  s.  3. 

7.  "Where  lunatic  entitled  to  a  contingent  right  as  trustee 
or  mortgagee,  Court  may  order  release.  Imp.  Act,  53  Vict., 
c.  5,  s.  135  (2).  Where  any  lunatic,  or  person  of  unsound  mind, 
shall  be  entitled  to  any  contingent  right  in  any  lands  upon  any  trust, 
or  by  way  of  mortgage,  the  said  High  Court  may  make  an  order 
wholly  releasing  such  lands  from'  such  contingent  right,  or  disposing 
of  the  same,  to  such  person  as  the  said  court  shall  direct;  and  the 
order  shall  have  the  same  effect  as  if  the  trustee,  or  mortgagee,  had 
been  sane,  and  had  duly  executed  a  deed  so  releasing,  or  disposing 
of,  the  contingent  right.    Imp.  Act,  13  and  14  Vict.,  c.  60,  s.  4. 
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8.  Orders  as  to  contingent,  rights  of  unborn  persons. 
Imp.  Act,  56-57  Vict.,  c.  53,  s.  27.— Where  the  land  is  sub- 
ject to  a  contingent  right  in  an  unborn  person,  or  class  of  unborn 
persons,  who,  on  coming  into  existence  would,  in  respect  thereof,  be- 
come entitled  to,  or  possessed  of,  the  land  on  any  trust,  the  High 
Court  may  make  an  order  releasing  the  land  from  the  contingent 
right,  or  may  make  an  order  vesting  in  any  person  the  estate  to,  or 
of  which,  the  unborn  person,  or  class  of  unborn  persons,  would,  on 
coming  into  existence,  be  entitled,  or  possessed,  in  the  land.  Imp. 
Act,  13  and  14  Vict.,  c.  60,  s.  16. 

9.  Vesting  order  in  place  of  conveyance  by  infant  mort- 
gagee. Imp.  Act,  56-57  Vict.,  c.  53,  s.  28. —  Where  any  person 
entitled  to,  or  possessed  of,  land,  or  entitled  to  a  contingent  right  in 
land,  by  way  of  security  for  money,  is  an  infant,  the  High  Court  may 
make  an  order  vesting,  or  releasing,  or  disposing  of,  the  land  or 
right,  in  like  manner  as  in  the  case  of  an  infant  trustee.  Imp.  Act,  13 
and  14  Vict.,  c.  60,  ss.  7,  8. 

10.  Vesting  order  in  place  of  conveyance  by  beir,  or  de- 
visee of  beir,  dtc.,  or  personal  representative  of  mortgagee. 
Imp.  Act,  56-57  Vict.,  c.  53,  s.  29.— Where  a  mortgagee  of  land 
has  died  without  having  entered  into  the  possession,  or  into  the  re- 
ceipt of  the  rents  and  profits  thereof,  and  the  money  due  in  respect 
of  the  mortgage  has  been  paid  to  a  person  entitled  to  receive  the 
same,  or  that  last  mentioned  person  consents  to  any  order  for  the 
reconveyance  of  the  land,  then  the  High  Court  may  make  an  order 
vesting  the  land  in  such  person  or  persons,  in  such  manner,  and  for 
such  estate,  as  the  court  may  direct  in  any  of  the  following  cases, 
namely:  — 

(i)  Where  an  heir,  or  personal  representative,  or  devisee,  of  the 
mortgagee  is  out  of  Ontario,  or  cannot  be  found;  or 

(ii)  Where  an  heir,  or  personal  representative,  or  devisee,  of 
the  mortgagee,  on  demand  made  by,  or  on  behalf  of,  a  person  en- 
titled to  require  a  conveyance  of  the  land,  has  stated  in  writing  that 
he  will  not  convey  the  same,  or  does  not  convey  the  same  for  the 
space  of  fourteen  days  next  after  a  proper  deed  for  conveying  the 
land  has  been  tendered  to  him  by,  or  on  behalf  of  the  person  so  en- 
titled; or 

(iii)  Where  it  is  uncertain  which  of  several  devisees  of  the 
mortgagee  was  the  survivor;  or 

(iv)  Where  it  is  uncertain  as  to  the  survivor  of  several  devisees 
of  the  mortgagee,  or  as  to  the  heir,  or  personal  representative,  of 
the  mortgagee,  whether  he  is  living,  or  dead;  or 

(v)  Where  there  is  no  heir,  or  personal  representative,  of  a 
mortgagee  who  has  died  intestate  as  to  the  land,  or  where  the  mort- 
gagee has  died  and  it  is  uncertain  who  is  his  heir,  or  personal  repre- 
sentative, or  -devisee.    Imp.  Act,  13  and  14  Vict.,  c.  60,  s.  19 

11.  Vesting  order  consequential  on  judgment  for  sale,  or 
mortgage  of  land.  Imp.  Act,  56-57  Vict.,  c.  53,  s.  30. — Where 
any  court  gives  a  judgment,  or  makes  an  order,  directing  the  sale, 
or  mortgage,  of  any  land,  every  person  who  is  entitled  to,  or  pos- 
sessed of,  the  land,  or  entitled  to  a  contingent  right  therein  as  heir, 
or  under  the  will  of  a  deceased  person,  for  payment  of  whose  debts 
the  judgment  was  given,  or  order  made,  and  is  a  party  to  the  action 
or  proceeding  in  which  the  judgment,  or  order  is  given  or  made,  or 
is  otherwise  bound  by  the  judgment  or  order,  shall  be  deemed  to 

45 
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be  so  entitled,  or  possessed,  as  the  case  may  be,  as  a  trustee  within 
the  meaning  of  this  Act;  and  the  High  Court  may,  if  it  thinks  ex- 
pedient, make  an  order  vesting  the  land,  or  any  part  thereof,  for 
such  estate  as  that  court  thinks  fit,  in  the  purchaser,  or  mortgagee, 
or  in  any  other  person.  Imp.  Acts,  13  and  14  Vict.,  c.  60,  s.  29;  and 
15  and  16  Vict.,  c.  55.  s.  1. 

12.  Vesting  order  consequential  on  judgment  for  specific 
performance,  etc.  Imp.  Act,  56-57  Vict.,  c.  53,  s.  31.— Where 
a  judgment  is  given  for  the  specific  performance  of  a  contract  con- 
cerning any  land,  or  for  the  partition,  or  sale  in  lieu  of  partition,  or 
exchange  of  any  land,  or,  generally,  where  any  judgment  is  given 
for  the  conveyance  of  any  land,  either  in  cases  arising  out  of  the 
doctrine  of  election,  or  otherwise,  the  High  Court  may  declare  that 
any  of  the  parties  to  the  action  are  trustees  of  the  land,  or  any  part 
thereof,  within  the  meaning  of  this  Act,  or  may  declare  that  the  in- 
terests of  unborn  persons  who  might  claim  under  any  party  to  the 
action,  or  under  the  will,  or  voluntary  settlement,  of  any  person  de- 
ceased, who  was,  during  his  lifetime  a  party  to  the  contract  or  trans- 
actions concerning  which  the  judgment  is  given,  are  the  interests 
of  persons  who,  on  coming  into  existence,  would  be  trustees  within 
the  meaning  of  this  Act,  and  thereupon  the  High  Court  may  make  a 
vesting  order  relating  to  the  rights  of  those  persons,  born,  and  un- 
born, as  if  they  had  been  trustees.  Imp.  Act,  13  and  14  Vict.,  c.  60, 
s.  30. 


EFFECT  OF  VESTING  ORDERS  OF  LANDS. 

13.  Effect  of  vesting  order.  Imp.  Act,  56-57  Vict.,  c.  53, 
s.  32.— A  vesting  order  under  any  of  the  foregoing  provisions  shall, 
in  the  case  of  a  vesting  order  consequential  on  the  appointment  of  a 
new  trustee,  have  the  same  effect  as  if  the  persons  who  'before  the 
appointment  were  the  trustees  (if  any)  had  duly  executed  all  proper 
conveyances  of  the  land  for  such  estate  as  the  High  Court  directs, 
or  if  there  is  no  such  person,  or  no  such  person  of  full  capacity,  then 
as  if  such  person  had  existed,  and  been  of  full  capacity,  and  had 
duly  executed  all  proper  conveyances  of  the  land  for  such  estate  as 
the  court  directs,  and  shall  in  every  other  case  have  the  same  ef- 
fect, as  if  the  trustee,  or  other  person,  or  description  or  class  of  per- 
sons, to  whose  rights  or  supposed  rights  the  said  provisions  respect- 
ively relate  had  been  an  ascertained  and  existing  person  of  full  ca- 
pacity, and  had  executed  a  conveyance  or  release  to  the  effect  in- 
tended by  the  order.    Imp.  Act,  15  and  16  Vict,  c.  55,  s.  6. 


APPOINTMENT  OF  PERSONS  TO  CONVEY. 

14.  Power  to  appoint  person  to  convey.  Imp.  Act,  56-57 
Vict.,  c.  53,  s.  33.— In  all  cases  where  a  vesting  order  can  be 
made  under  any  of  the  foregoing  provisions,  the  High  Court  may,  if 
it  is  more  convenient,  appoint  a  person  to  convey  the  land,  or  re- 
lease the  contingent  right,  and  a  conveyance,  or  release,  by  that 
person  in  conformity  with  the  order  shall  have  the  same  effect  as  an 
order  under  the  appropriate  provision.  Imp.  Act,  13  and  14  Vict.,  c. 
60,  s.  20. 
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VESTING    ORDERS    AND    ORDERS    RELEASING    CONTINGENT 
RIGHTS,  AS  TO  STOCKS,  AND  CHOSES  IN  ACTION. 

15.  Vesting  orders  as  to  stock  and  choses  in  action,  when 
court  may  make.  Imp.  Act,  56-57  Vict.,  c.  53,  s.  35.— (1)  In 
any  of  the  following  cases,  namely. — 

(i)  Where  the  High  Court  appoints,  or  has  appointed,  a  new 
trustee; 

(ii)  Where  a  trustee  entitled  alone,  or  jointly  with  another  per- 
son, to  stock,  or  to  a  chose  in  action — 

(a)  is  an  infant;  or 

(b)  is  out  of  Ontario;  or 

(c)  cannot  be  found;  or 

(d)  neglects  or  refuses  to  transfer  stock,  or  receive  the  divi- 
dends or  income  thereof,  or  to  sue  for,  or  recover,  a  chose  in  action, 
according  to  the  direction  of  the  person  absolutely  entitled  thereto, 
for  fourteen  days  next  after  a  request  in  writing  has  been  made  to 
him  by  the  person  so  entitled;  or 

(e)  neglects  or  refuses  to  transfer  stock,  or  receive  the  dividends 
or  income  thereof,  or  to  sue  for,  or  recover  a  chose  in  action,  for 
fourteen  days  next  after  an  order  of  the  High  Court  for  that  pur- 
pose has  been  served  on  him;  or 

(iii)  Where  it  is  uncertain  whether  a  trustee  entitled  alone,  or 
jointly  with  another  person,  to  stock,  or  to  a  chose  in  action,  is 
alive  or  dead, 

the  High  Court  may  make  an  order  vesting  the  right  to  transfer, 
or  call  for  a  transfer  of,  stock,  or  to  receive  the  dividends,  or  income 
thereof,  or  to  sue  for,  or  recover,  a  chose  in  action,  in  any  such  per- 
son as  the  court  may  appoint: 

Provided  that — 

(a)  Where  the  order  is  consequential  on  the  appointment  by  the 
court  of  a  new  trustee,  the  right  shall  be  vested  in  the  persons  who, 
on  the  appointment,  are  the  trustees;  and 

(b)  Where  the  person  whose  right  is  dealt  with  by  the  order 
was  entitled  jointly  with  another  person,  the  right  shall  be  vested 
in  that  last  mentioned  person  either  alone,  or  jointly  with  any  other 
person  whom  the  court  may  appoint. 

(2)  Appointment  of  person  to  transfer. — In  all  cases  where 
a  vesting  order  can  be  made  under  this  section,  the  court  may,  if  it 
is  more  convenient,  appoint  some  proper  person  to  make,  or  join  in 
making  the  transfer. 

(3)  Transfer,  how  to  be  made. — The  person  in  whom  the 
right  to  transfer  or  call  for  the  transfer,  of  any  stock  is  vested  by 
an  order  of  the  court  under  this  Act,  may  transfer  the  stock  to  him- 
self, or  any  other  person,  according  to  the  order,  and  all  incorporated 
banks,  and  all  companies,  shall  obey  every  order  under  this  section 
according  to  its  tenor. 

(4)  After  notice  of  order,  no  transfer  to  be  made  contrary 
thereto.— After  notice  in  writing  of  an  order  under  this  section  it 
shall  not  be  lawful  for  any  incorporated  bank,  or  any  company,  to 
transfer  any  stock  to  which  the  order  relates,  or  to  pay  any  divi- 
dends thereon,  except  in  accordance  with   the  order. 

(5.)  Conrt  may  make  declaration. —  The  High  Court  may 
make  declarations  and  give  directions  concerning  the  manner  in 
which  the  right  to  any  stock,  or  chose  in  action,  vested  under  the 
provisions  of  this  Act,  is  to  be  exercised. 
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(6)   Ships,  stares  in.     Imp.  Act,  56-57  Vict.,  c.  53,  s.  35.— 

The  provisions  of  this  Act  as  to  vesting  orders  shall  apply  to  shares 
in  ships  registered  under  the  Acts  relating  to  merchant  shipping,  as 
if  they  were  stock.    Imp.  Act,  13  and  14  Vict.,  c.  60,  ss.  20,  22-25. 

16.  Where  lunatic  solely  entitled  as  trustee,  or  mort- 
gagee, to  stock,  or  chose  in  action,  Court  may  make  vesting 
order.  Imp.  Act,  53  Vict.,  c.  5,  s.  136  (1),  (2).— Where  any 
lunatic,  or  person  of  unsound  mind,  shall  be  solely  entitled  to  any 
stock,  or  to  any  chose  in  action,  upon  any  trust,  or  by  way  of  mort- 
gage, it  shall  be  lawful  for  the  said  High  Court  to  make  an  order 
vesting  in  any  person  the  right  to  transfer  such  stock,  or  to  receive 
the  dividends  or  income  thereof,  or  to  sue  for,  and  recover,  such 
chose  in  action,  or  any  interest  in  respect  thereof;  and  when  any 
person  shall  be  entitled  jointly  with  any  lunatic,  or  person  of  un- 
sound mind,  to  any  stock,  or  chose  in  action,  upon  any  trust,  or  by 
way  of  mortgage,  it  shall  be  lawful  for  the  said  court  to  make  an 
order  vesting  the  right  to  transfer  such  stock,  or  to  receive  the  divi- 
dends or  income  thereof,  or  to  sue  for,  and  recover,  such  chose  in 
action,  or  any  interest  in  respect  thereof,  either  in  such  person  so 
jointly  entitled  as  aforesaid,  or  in  such  last  mentioned  person  to- 
gether with  any  other  person  the  said  court  may  appoint.  Imp.  Act, 
13  and  14  Vict.,  c.  60.  s.  5. 

17.  Where  stock  or  chose  in  action  standing  in  name  of 
personal  representative  who  is  lunatic,  court  may  make  vest- 
ing order.  Imp.  Act,  53  Vict.,  c.  5,  s.  136  (3).—  Wfhere  any 
stock  shall  be  standing  in  the  name  of  any  deceased  person  whose 
personal  representative  is  a  lunatic,  or. person  of  unsound  mind,  or 
where  any  chose  in  action  shall  be  vested  in  any  lunatic,  or  person 
of  unsound  mind,  as  the  personal  representative  of  a  deceased  per- 
son, it  shall  be  lawful  for  the  said  court  to  make  an  order  vesting 
the  right  to  transfer  such  stock,  or  receive  the  dividends  or  income 
thereof,  or  to  sue  for,  and  recover,  such  chose  in  action,  or  any  in- 
terest in  respect  thereof,  in  any  person  the  court  may  appoint.  Imp. 
Act  13  and  14  Vict.,  c.  60,  s.  6. 

EFFECT  OF  VESTING  ORDERS   OF  STOCKS  AND   CHOSES   IN 

ACTION. 

18.  Effect  of  vesting  order.    Imp.  Act,  56-57  Vict.,  c.  53, 

s.  32.— Where  any  order  shall  have  been  made  under  the  provisions 
of  this  Act  by  the  said  High  Court  vesting  the  legal  right  to  sue  for, 
or  recover,  any  chose  in  action,  or  any  interest  in  respect  thereof,  in 
any  person,  such  legal  right  shall  vest  accordingly,  and  thereupon 
It  shall  be  lawful  for  the  person  so  appointed  to  carry  on,  commence 
and  prosecute,  in  his  own  name  any  action,  or  proceeding,  for  the 
recovery  of  such  chose  in  action,  in  the  same  manner  in  all  respects 
as  the  person  in  whose  place  an  appointment  shall  have  been  made 
could  have  sued  for,  or  recovered,  such  chose  in  action.  Imp.  Act, 
13  and  14  Vict.,  c.  60.  s.  27. 

INDEMNITY. 

19.  Indemnity.    Imp.  Act,  56-57  Vict.,  c.  53,  s.  49.— This 

Act,  and  every  order  purporting  to  be  made  under  this  Act,  shall  be 
a  complete  indemnity  to  all  incorporated  banks,  and  to  all  com- 
panies, and  persons,  for  any  acts  done  pursuant  thereto;    and  it 
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shall  not  be  necessary  for  any  bank,  company,  or  person,  to  inquire 
concerning  the  propriety  of  the  order,  or  whether  the  court  by  which 
it  was  made  had  jurisdiction  to  make  the  same.  Imp.  Act,  15  and 
16  Vict.,  c.  55.  s.  7. 

J 
DISCHARGE  OF  LANDS  CHARGED  WITH  PAYMENT  OF  MONEY, 

ON  [PAYMENT  INTO  COURT. 

20.  Moneys  charged  on  land,  stock,  etc.,  to  which  infant, 
or  lunatic,  entitled,  may  he  paid  into  Court.— Where  any  in- 
fant, or  person  of  unsound  mind,  shall  be  entitled  to  any  money 
payable  in  discharge  of  any  lands,  stock,  or  chose  in  action,  con- 
veyed, assigned,  or  transferred,  under  this  Act,  it  shall  be  lawful 
for  the  person  by  whom  such  money  is  payable  to  pay  the  same 
into  the  High  Court  of  Justice  in  trust  in  any  cause  then  depending 
concerning  such  money,  or,  if  there  shall  be  no  cause,  to  the  credit 
of  such  infant,  or  person  of  unsound  mind,  subject  to  the  order  or 
disposition  of  the  said  court.    Imp.  Act,  13  and  14  Vict.,  c.  60,  s.  48. 

APPOINTMENT  OF  NEW  TRUSTEES.  AND  VESTING  ORDERS. 

21.  Power  of  the  Court  to  appoint  new  trustees.  Imp. 
Act,  56-57  Vict.,  c.  53,  s.  25.— (1)  The  High  Court  may,  when- 
ever it  is  expedient  to  appoint  a  new  trustee,  or  new  trustees,  and  it 
is  found  inexpedient,  difficult,  or  impracticable  so  to  do  without  the 
assistance  of  the  court,  make  an  order  for  the  appointment  of  a  new 
trustee,  or  new  trustees,  either  in  substitution  for,  or  in  addition  to*, 
any  existing  trustee  or  trustees,  or  although  there  is  no  existing  trus- 
tee. In  particular,  and  without  prejudice  to  the  generality  of  the 
foregoing  provision,  the  court  may  make  an  order  for  the  appoint- 
ment of  a  new  trustee  in  substitution  for  a  trustee  who  is  convicted 
of  felony,  or  is  a  bankrupt. 

(2)  An  order  under  this  section,  and  any  consequential  vesting 
order  or  conveyance,  shall  not  operate  further  or  otherwise  as  a  dis- 
charge to  any  former  or  continuing  trustee  than  an  appointment  of 
new  trustee-s  under  any  power  for  that  purpose  contained  in  any 
instrument  would  have  operated. 

(3)  Nothing  in  this  section  shall  give  power  to  appoint  an  ex- 
ecutor, or  administrator.  Imp.  Act,  13  and  14  Vict.,  c.  60,  ss.  32,  36 
and  15  and  16  Vict.,  c.  55.  s.  9. 

WHO  MAY  APPLY. 

22.  Who  may  apply  for  appointment  of  new  trustee  or 
vesting  order,  etc. — An  order  under  any  of  the  hereinbefore  con- 
tained provisions  for  the  appointment  of  a  new  trustee,  or  concern- 
ing any  lands,  stock,  or  chose  in  action,  subject  to  a  trust,  may  be 
made  upon  the  application  of  any  person  beneficially  interested  in 
such  lands,  stock,  or  chose  in  action,  whether  under  disability  or 
not,  or  upon  the  application  of  any  person  duly  appointed  as  a  trustee 
thereof;  and  an  order  under  any  of  the  provisions  hereinbefore  con- 
tained concerning  any  lands,  stock,  or  chose  in  action,  subject  to  a 
mortgage,  may  be  made  on  the  application  of  any  person  beneficially 
interested  in  the  equity  of  redemption,  whether  under  disability  or 
not,  or  of  any  person  interested  in  the  moneys  secured  by  such 
mortgage.    Imp.  Act,  13  and  14  Vict.,  c.  60,  s.  37. 
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23.  Application  may  be  by  petition.—  Any  (person  entitled 
in  manner  aforesaid  to  apply  for  an  order  may  present  a  petition 
in  the  first  instance  to  the  said  court  for  such  an  order  as  he  may 
deem  himself  entitled  to,  and  may  give  evidence  by  affidavit,  or 
otherwise,  in  support  of  such  petition,  and  may  serve  such  person 
with  notice  of  such  petition  as  he  may  deem  entitled  thereto.  Imp. 
Act,  13  and  ,14  Vict.,  c.  60,  s.  40. 

24.  Hearing  of  petition.-— Upon  the  hearing  of  any  such  ap- 
plication the  said  court  may  direct  a  reference  to  inquire  into  any 
facts  which  require  investigation,  or  may  direct  the  application  to 
stand  over  to  enable  fuller  evidence  to  be  adduced,  or  further  notice 
to  be  served.    Imp.  Act,  13  and  14  Vict.,  c.  60,  s.  41. 

25.  Order  may  be  made  in  any  proceeding  -where  neces- 
sary facts  are  proved.— Where  in  any  proceeding  the  facts  ne- 
cessary for  an  order  under  this  Act  shall  appear  to  the  court  to  be 
sufficiently  proved,  the  said  court  may  make  such  order.  See  Imp. 
Act,  13  and  14  Vict.,  c.  60,  s.  43. 

26.  Orders  made  npon  certain  allegations  to  be  conclusive 
evidence.  Imp.  Act  56-57  Vict.,  c.  53,  s.  40.— Where  a  vesting 
order  is  made  as  to  any  land  under  this  Act,  founded  on  an  allega- 
tion of  the  personal  incapacity  of  a  trustee,  or  mortgagee,  or  on  an 
allegation  that  a  trustee,  or  the  heir,  or  personal  representative,  or 
devisee,  of  a  mortgagee  is  out  of  Ontario,  or  cannot  be  found,  or 
that  it  is  uncertain  which  of  the  several  trustees,  or  which  of  several 
devisees  of  a  mortgagee,  was  the  survivor,  or  whether  the  last  trus- 
tee, or  the  heir,  or  personal  representative,  or  last  surviving  devisee, 
of  a  mortgagee,  is  living  or  dead,  or  on  an  allegation  that  any  trus- 
tee, or  mortgagee,  has  died  intestate  without  an  heir,  or  has  died, 
and  it  is  not  known  who  is  his  heir,  or  personal  representative,  or 
devisee,  the  fact  that  the  order  has  been  so  made  shall  be  conclusive 
evidence  of  the  matter  so  alleged  in  any  court  upon  any  question  as 
to  the  validity  of  the  order;  but  this  section  shall  not  prevent  the 
High  Court  from  directing  a  reconveyance,  or  the  payment  of  costs 
occasioned  by  any  such  order  if  improperly  obtained.  Imp.  Act,  13 
and  14  Vict.,  c.  60.  s.  44. 

27.  Court  may  exercise  powers  in  favor  of  charities,  etc. 
Imp.  Act,  56-57  Vict.,  c.  53,  s.  39.— The  High  Court  may  exer- 
cise the  powers  herein  conferred  for  the  purpose  of  vesting  any 
lands,  stock,  or  chose  in  action,  in  the  trustee,  or  trustees,  of  any 
charity,  or  society,  over  which  charity,  or  society,  the  said  court 
would  have  jurisdiction,  upon  action  duly  instituted,  whether  such 
trustee,  or  trustees,  shall  have  been  duly  appointed  by  any  power 
contained  in  any  deed,  or  instrument,  or  by  the  order,  or  judgment 
of  the  said  High  Court,  or  by  order  made  upon  a  petition  tp  the  said 
court,  under  any  statute  authorizing  the  said  court  to  make  an 
order  to  that  effect  in  a  summary  way.  Imp.  Act,  13  and  14  Vict.,  c. 
60,  s.  45. 

JUDGMENT  IN  ABSENCE  OF  TRUSTEE. 

28.  Power  to  give  judgment  in  absence  of  a  trustee.  Imp. 
Act,  56-57  Vict.,  c.  53,  s.  43.— Where,  in  any  action,  the  High 
Court  is  satisfied  that  diligent  search,  and  inquiry,  has  been  made 
after  any  person,  who,  in  the  character  of  a  trustee,  is  made  a  de- 
fendant in  any  action,  to  serve  him  with  the  process  of  the  court, 
and  that  he  cannot  be  found,  the  court  may  hear  and  determine  the 
action,  and  give  judgment  therein  against  that  person  in  his  char- 
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acter  of  a  trustee,  as  if  he  had  been  duly  served,  or  had  entered  an 
appearance  in  the  action,  and  had  also  appeared  by  his  counsel  and 
solicitor  at  the  hearing,  but  without  prejudice  to  any  interest  he 
may  have  in  the  matters  in  question  in  the  action  in  any  other 
character.     Imp.  Act,  13  and  14  Vict.,  c.  60,  s.  49. 

! 

COSTS. 

29.  Jurisdiction  as  to  costs.    Imp.  Act,  56-57  Vict.,  c.  53,  s. 

38. — The  High  Court  may  order  the  costs  and  expenses  of,  and  relat- 
ing to,  the  petitions,  orders,  directions,  conveyances,  assignments 
and  transfers,  to  be  made  in  pursuance  of  this  Act,  or  any  of  them, 
to  be  paid  and  raised  out  of,  or  from  the  lands,  or  personal  estate, 
or  the  rents  or  produce  thereof,  in  respect  of  which  the  same  re- 
spectively shall  be  made,  or  in  such  manner  as  the  said  court  shall 
think  proper.     Imp.  Act,  13  and  14  Vict.,   c    60,  B.  51. 

PROCEDURE  ON  TRUSTEES  -PAYING  MONEY  INTO  COURT. 

30.  Applications  to  pay  money  into  Court  under  Trustee 
Relief  Act.  how  to  be  made.— (1)  Subject  to  Rules  of  Court  the 
following  procedure  shall  be  observed:  — 

On  an  application  to  pay  money  into  court  or  to  deposit  secur- 
ities in  court  under  this  Act,  the  applicant  shall  file  an  affidavit  en- 
titled in  the  High  Court  of  Justice.  "In  the  matter  of  (specifying 
shortly  the  trust  and  the  instrument  creating  it),"  which  affidavit  shall 
set  forth:  — 

(i)  The  deponent's  name  and  address. 

(ii)  The  amount  and  description  of  the  moneys  or  securities  in 
question. 

(iii)  A  statement  whether  the  estate  or  succession  duty  (if 
chargeable)  or  any  part  thereof  has  been  paid. 

(iv)  The  names  and  addresses,  as  far  as  known  to  the  deponent, 
of  all  persons  interested  in,  or  entitled  to,  the  moneys  or  securities 
in  question;  and  whether  or  not  such  persons  are  under  any  disabil- 
ity, by  reason  of  infancy,  or  unsoundness  of  mind,  to  the  best  of 
his  knowledge  and  belief. 

(v)  His  submission  to  answer  all  such  questions  relating  to  the 
application  of  the  money  and  securities  in  question  as  the  court  ot 
judge  may  make  or  direct. 

(vi)  The  place  where  he  is  to  be  served  with  any  petition,  notice, 
or  other  proceeding,  relating  to  the  money  or  securities  in  questio 

(2)  Every  order  made  on  such  application  shall  direct  the  ap- 
plicant forthwith  to  give  notice  thereof,  by  prepaid  letter  through 
the  post,  to  the  several  persons  whose  names  and  places  of  resi- 
dence are  stated  in  his  affidavit  as  interested  in,  or  entitled  to,  the 
moneys  or  securities  paid  into,  or  deposited  in  court  (except  in  the 
case  of  infants,  or  persons  of  unsound  mind,)  and  to  the  Official 
Guardian  ad  litem  on  behalf  of  all  infants,  and  persons  of  unsound 
mind. 

(3.)  Notice  of  Order.— It  shall  be  the  duty  of  the  Official 
Guardian  ad  litem,  whenever  practicable,  forthwith  to  communicate 
to  the  parents,  guardians,  or  committee,  of  any  person  on  whose  be- 
half he  may  be  so  notified,  the  contents  of  such  order. 

(4)  The  notice  of  an  order  made  under  the  said  Act  may  be  in 
the  following  form,  or  to  the  like  effect. 
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*  » 

IN  THE  HIGH  iCOURT  OF  JUSTICE. 

In  the  matter  of  (specifying  trust,  etc-,  as  in  the  affidavit.) 

Take  notice  that  pursuant  to  the  order  of  the  court  dated  the 
day  of  I  have  paid  into 

court  to  the  credit  of  the  ahove  mentioned  matter  $ 

or  I  have  deposited  in  the  court  to  the  credit  of  the 
above  mentioned  matter  the  following  securities  (specifying  them)  in 
which  moneys  (or  securities)  you  appear  to  he  interested  as  (stating 
shortly  how  e.g.  as  legatee  under  the  will  of  A.  B.) 

Dated  this  day  of 

Signature  of  applicant,  in  person,  or  by  his  Solicitor. 

(5)  Notice  of  all  applications  respecting  money  or  securities 
paid  into,  ot  deposited  in,  court  under  this  Act  shall  be  served  on 
the  trustee,  and  the  persons  directed  to  be  notified  of  such  payment 
or  deposit  unless  such  service  be  dispensed  with  by  the  court,  or 
a  judge.    New. 
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R.  S.  O..  1897.  CHAP.  337. 

AN  ACT  RESPECTING    EXECUTORS    AND    ADMINISTRATORS. 

3 
Executors, 

Citation  of,  to  prove  will ss.  1,  2 

Infant  executor,  administration  with  will  annexed,   during 

minority ss.  3,  4 

Administrators, 

Who  entitled  to  be  appointed s.  5 

Powers  of s.  6 

Account  by s.  7 

Fraudulent  administrator,  chargeable  as  executor  de  son  tort,  s.  8 

Inventories, 

Persons  applying  for  probate  or  administration,  to  file  . .    . .  s.  9 

Powers  and  Duties  of  Executors  and  administrators, 

Executors  to  have  action  of  account s.  10 

Executors  and  administrators  may  recover  rent s.  11 

Power  to  sell  lands s.  12 

Executor,  rights  of,  as  to  residue ss.  14,  15 

Representatives  of  Deceased  Executors,  or  Administrators, 

Liability  of ss.  16,  17 

Lands  sold  for  Debts. 

Conveyance  of ss.  18,  19 

Property  subject  to  power,  when  to  be  assets s.  20 

His  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  Ontario,  enacts  as  follows:  — 

EXECUTORS. 

1.  Surrogate  Judge  may  cite  executor  named  in  will  to 
prove  or  renounce.— The  Surrogate  Judge  having  jurisdiction  in 
the  premises  may  cite  before  him  any  person  named  executor  of  any 
will  to  prove  or  refuse  to  prove  such  will,  and  to  bring  in  inventories 
and  to  do  every  other  thing  necessary  or  expedient  concerning  the 
same.     21  Hen.  VIII.  c.  5.  s.  6. 

2.  An  executor  not  acting  or  not  appearing  to  a  citation, 
to  be  treated  as  if  he  had  renounced.— Whenever  an  executor 
appointed  in  a  will  survives  the  testator,  but  dies  without  having 
taken  probate,  and  whenever  an  executor  named  in  a  will  is  cited 
to  take  probate,  and  does  not  appear  to  such  citation,  the  right  of 
such  person  in  respect  of  the  executorship  shall  wholly  cease,  and  the 
representation  to  the  testator,  and  the  administration  of  his  effects, 
shall  and  may,  without  any  further  renunciation,  go,  devolve,  and 
be  committed  in  like  manner  as  if  such  person  had  not  been  ap- 
pointed executor.     Imp.  Act,  21  and  22  Vict,  c.  95,  s.  16. 

3.  Where  an  infant  sole  executor,  administration  to  be 
granted  to  the  guardian,  etc.— Where  an  infant  is  sole  executor, 
administration  with  the  will  annexed  shall  be  granted  to  the  guar- 
dian of  such  infant,  or  to  such  other  person  as  the  Surrogate  Judge 
shall  think  fit,  until  such  infant  shall  have  attained  the  full  age  of 
twenty-one  years,  at  which  period,  and  not  before,  probate  of  the 
will  shall  be  granted  to  him.     Imp.  Act,  38  Geo.  Ill,  c.  87,  s.  6. 

4.  Who  shall  have  the  same  power  as  where  administra- 
tion is  granted  "durante  minore  oetate"  of  the  next  of  kin.— 
The  person  to  whom  such  administration  shall  be  granted  shall  have 
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the  same  powers  vested  in  him  as  an  administrator  now  hath  by 
virtue  of  an  administration  granted  to  him  durante  minore  aetate 
of  the  next  of  kin.    Imp.  Act,  38  Geo.  Ill,  c.  87,  s.  7. 

ADMINISTRATORS. 

5.  Rev.  Stat.  c.  59.  To  what  persons  administration  shall 
be  granted.— Subject  to  the  provisions  of  The  Surrogate  Courts  Act, 
where  any  person  dies  intestate,  or  the  executor  named  in  his  will 
refuses  to  prove  the  same,  administration  of  the  property  of  the  de- 
ceased may  be  committed  by  the  Surrogate  Court  having  jurisdiction, 
to  the  husband,  or  to  the  wife,  or  to  the  next  of  kin,  or  to  the  wife 
and  next  to  kin,  or  to  the  next  and  most  lawful  friends  of  the  de- 
ceased, as  in  the  -discretion  of  the  said  Judge  shall  seem  best;  and  in 
case  divers  persons  claim  the  administration  as  next  of  kin  who  are 
equal  in  degree  of  kindred  to  the  deceased,  or  where  only  one  de- 
sireth  the  administration  as  next  of  kin,  where  there  are  in  fact 
divers  persons  of  equal  kindred  as  aforesaid,  then  in  every  such 
case  the  administration  may  be  committed  to  such  one  or  more  of 
such  next  of  kin  as  the  said  Judge  may  think  fit.  31  Ed.  Ill,  St.  1,  c. 
11,  and  21  Hen.  VIII.,  c.  5,  s.  2,  and  Common  Law. 

6.  Administrators  to  be  entitled  to  recover  property  of 
deceased  and  to  be  accountable  therefor  as  executors. — Ad- 
ministrators appointed  by  the  Surrogate  Court  to  administer  the  es- 
tate of  a  deceased  person  shall  be  entitled  to  sue  for,  and  recover, 
the  debts  and  other  property  of  the  deceased,  and  shall  be  account- 
able for  the  due  administration  of  the  same  in  like  manner  as  ex- 
ecutors.   31  Ed.  Ill,  St.  1.  c.  11. 

7.  Administrators  not  compellable  to  account  (except  by 
inventory)  but  at  the  instance  of  persons  interested. — No  ad- 
ministrator shall  be  cited  to  any  court  to  render  an  account  of  the 
estate  of  his  intestate  (otherwise  than  by  an  inventory  thereof)  un- 
less it  be  at  the  instance  and  prosecution  of  some  person  on  behalf 
of  a  minor,  or  having  a  demand  out  of  sucb  estate  as  a  creditor,  or 
next  of  kin,  nor  be  compellable  to  account  before  any  Judge  other- 
wise than  as  aforesaid.     1  Jac.  II,  c.  17,  s.  6. 

8.  Fraudulent  administrator  shall  be  charged  as  executor 
of  his  own  wrong. — Allowing  him  all  just  payments,  etc.— 
Rev.  Stat.,  c.  129. — Forasmuch  as  it  is  often  put  in  practice  to  the 
defrauding  of  creditors  that  such  persons  as  are  to  have  the  adminis- 
tration of  the  goods  of  others  dying  intestate  committed  unto  them 
if  they  require  it,  will  not  accept  the  same,  but  suffer  or  procure  the 
administration  to  be  granted  to  some  stranger  of  mean  estate,  and 
not  of  kin  to  the  intestate,  from  whom  themselves,  or  others  by  their 
means,  do  take  deeds  of  gift.,  and  authorities  by  letters  of  attorney, 
whereby  they  obtain  the  estate  of  the  intestate  into  their  hands,  and 
yet  stand  not  subject  to  pay  any  debts  owing  by  the  same  intestate, 
and  so  the  creditors  for  lack  of  knowledge  of  the  place  of  habitation 
of  the  administrator  cannot  arrest  him  or  sue  him,  and  if  they  for- 
tune to  find  him  out,  yet,  for  lack  of  ability  in  him  to  satisfy  of  his 
own  goods  the  value  of  that  he  hath  conveyed  away  of  the  intestate's 
goods,  or  released  of  his  debts  by  way  of  wasting,  the  creditors  can- 
not have,  or  recover,  their  just  and  due  debts;  Therefore  every  per- 
son that  hereafter  shall  obtain,  receive,  or  have,  any  goods,  or  debts, 
of  any  person  dying  intestate,  or  a  release,  or  other  discharge,  of  any 
debt  or  duty,  that  belonged  to  the  intestate,  upon  any  fraud,  or  with- 
out such  valuable  consideration  as  shall  amount  to  the  value  of  the 
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same  goods,  and  debts,  or  near  thereabouts,  except  it  be  in  or  towards 
satisfaction  of  some  just  and  principal  debt  of  the  value  of  the  same 
goods  or  debts  to  him  owing  by  the  intestate  at  the  time  of  his  de- 
cease, shall  be  charged  and  chargeable  as  executor  of  his  own  wrong, 
and  so  far  only  as  all  such  goods,  and  debts,  coming  to  his  hands,  or 
whereof  he  is  released,  or  discharged,  by  such  administrator,  will 
satisfy,  -deducting,  nevertheless,  to  and  for  himself,  allowance  of  all 
just  due,  and  principal  debt,  upon  good  consideration,  without  fraud, 
owing  to  him  by  the  intestate  at' the  time  of  his  decease,  and  of  all 
other  payments  made  by  him,  which  lawful  executors  or  administra- 
tors may  and  ought  to  have  and  pay  by  the  laws  and  statutes  of  this 
Province.  This  provision  is  subject  to  section  34  of  The  Trustee  Act. 
43  Eliz.,  c.  8.  s.  1. 

INVENTORIES. 

9.  Inventory  to  be  filed  by  person  applying  for  probate, 
or  administration. —  (1)  The  person  applying  for  a  grant  of  pro- 
bate, or  administration,  shall,  before  the  same  is  granted,  make  or 
cause  to  be  made  a  true  and  perfect  inventory  in  duplicate  of  all  the 
property  which  belonged  to  the  deceased  at  the  time  of  his  death; 
such  inventory  shall  be  verified  by  the  applicant,  upon  his  oath,  to 
be  good  and  true;  and  one  copy  thereof  shall  be  delivered  by  him 
into  the  keeping  of  the  proper  Surrogate  Court  having  power  to 
grant  probate  of  the  testament,  or  letters  of  administration  to  the 
estate  of  the  deceased,  and  the  other  copy  thereof  shall  remain  with 
the  person  to  whom  the  grant  is  made.    21  Hen.  VIII,  c.  5,  s.  4. 

(2.)  Further  inventory  of  subsequently  discovered  prop- 
perty. — In  case  after  the  grant  of  probate,  or  letters  of  administra- 
tion, any  property  belonging  to  the  deceased  at  the  time  of  his  death, 
and  not  included  in  such  inventory,  shall  be  discovered  by  the  ex- 
ecutor, or  administrator,  he  shall,  within  six  months  thereafter, 
make  and  deliver  to  the  Surrogate  Court  by  which  such  grant  was 
made  an  inventory  of  such  newly  discovered  property  duly  verified 
by  oath  as  aforesaid.    New. 

(3.)  Inventory  in  case  of  limited  grant. —  In  case  the  appli- 
cation, or  grant,  is  limited  to  part  only  of  the  property  of  the  de- 
ceased it  shall  be  sufficient  to  set  forth  in  such  inventory  the  proper- 
ty intended  to  be  affected  by  such  application  or  grant.    New. 

(4)  Rule  19  of  Surrogate  Court.— Rev.  Stat,  c.  59. — The  pro- 
visions of  Rule  19  of  the  Surrogate  Court  Rules  (1894)  with  regard 
to  the  exhibition  of  an  inventory  by  an  executor,  or  administrator, 
shall  not  be  construed  as  rendering  an  executor,  or  administrator, 
who  has  complied  with  the  foregoing  provisions,  liable  to  be  called 
upon  to  furnish  a  further  inventory,  except  in  the  cases  provided 
for  by  section  73  of  The  Surrogate  Courts  Act.    New. 

POWERS     AND     DUTIES     OF     EXECUTORS,     AND     ADMINIS- 
TRATORS. 

( 

10.  Executor  to  have  action  of  account.— An  executor  shall 
have  an  action  of  account  as  the  testator  might  have  had  if  he  had 
lived.    13  Ed.  I    (St.  of  Westminster,  Sec.)  c.  23. 

11.  Executor  or  administrator  may  sue  for  rent  due  de- 
ceased.— The  executors  or  administrators  of  any  lessor  or  landlord 
may  sue  for  the  arrears  of  rent  due  to  such  lessor  or  landlord  in  his 
lifetime  in  like  manner  as  such  lessor  or  landlord  might  have  done 
if  living.     32   Hen.  VIII.,  c.  37,  s.  1. 
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(See  R.  S.  0.,  c.  129,  ss.  13,  U). 

12.  Rev.  Stat.  c.  127.  Executors  proving  will  to  have 
power  to  sell.—  Subject  to  the  provisions  of  The  Devolution  of  Es- 
tates Act,  where  a  testator  by  Ms  will  doth  devise  or  direct  lands  to 
be  sold  by  his  executors,  such  sale  may  be  validly  made  by  such  one 
or  more  of  the  executors  as  shall  take  upon  him,  or  them,  the  care 
and  charge  of  the  said  will,  and  a  conveyance  by  such  executor  or 
executors  shall  be  as  valid  and  effectual  in  law  as  if  all  of  the  ex- 
ecutors named  in  the  will  had  joined  therein.    21  Hen.  VIII,  c.  4,  s.  1. 

13.  Executors  of  executors  to  have  rights  and  liabilities 
of  first  executors.— Executors  of  executors  shall  have  the  same 
actions  for  the  debts  and  property  of  the  first  testator  as  he  would 
have  had  if  in  life;  and  shall  be  answerable  for  such  of  the  debts 
and  property  of  the  first  testator  as  they  shall  recover  as  the  first 
executors  should  do  if  they  had  recovered  the  same.  (See  25  Ed.  Ill, 
Stat.  5,  c.  5.) 

14.  Executor,  trustee  of  residue  undisposed  of  for  next 
of  kin  under  Rev.  Stat.  c.  335,  unless  it  appear  by  the  will 
that  he  was  intended  to  take  beneficially.—  When  any  person 
shall  die  having  by  will,  or  codicil,  appointed  any  person  to  be  ex- 
ecutor, such  executor  shall  be  deemed  to  he  a  trustee  for  the  person 
(if  any)  who  would  be  entitled  to  the  estate  under  The  Statute  of 
Distribution,  in  respect  of  any  residue  not  expressly  disposed  of,  un- 
less it  shall  appear  by  the  will,  or  codicil,  that  the  person  so  ap- 
pointed executor  was  intended  to  take  such  residue  beneficially. 
Imp.  Act,  11  Geo.  IV,  and  1  W.  IV,  c.  40,  s.  1. 

15.  Not  to  effect  rights  of  executors  where  there  is  not 
any  person  entitled  to  the  residue  under  Rev.  Stat.  c.  335.— 
Nothing  herein  contained  shall  affect  or  prejudice  any  right  to 
which  any  executor,  if  this  Act  had  not  been  passed,  would  have 
been  entitled,  in  cases  where  there  is  not  any  person  who  would  be 
entitled  to  the  testator's  estate  under  The  Statute  \of  Distribution,  in 
case  of  an  intestacy,  in  respect  of  any  residue  not  expressly  dis- 
posed of.     Imp.  Act,  11  Geo.  IV,  and  .1  W.  IV,  c.  40,  s.  2.    * 

LIABILITY  OF  REPRESENTATIVES   OF    EXECUTORS  AND 
ADMINISTRATORS. 

16.  Executors,  etc.,  of  executors  in  their  own  wrong  wast- 
ing goods  of  the  deceased,  liable  as  their  testator,  etc. —  The 

executors  and  administrators  of  any  person  who,  as  executor  in  his 
own  wrong,  or  as  administrator,  shall  waste  or  convert  any  goods, 
chattels,  estate,  or  assets,  of  any  person  deceased,  to  his  own  use, 
shall  be  liable  and  chargeable  in  the  same  manner  as  their  testator, 
or  intestate,  would  have  been  if  he  had  been  living.  30  Car.  2,  c.  7, 
s.  1. 

17.  Liability  of  executor  or  administrator  of  a  deceased 
executor  for  devastavit.— Every  executor,  or  administrator,  of  an 
executor,  or  administrator  of  right,  who  shall  waste,  or  convert  to 
his  own  use,  goods,  chattels,  or  estate,  of  his  testator,  or  intestate, 
shall  be  liable  and  chargeable  in  the  same  manner  as  his  testator, 
or  intestate,  should,  or  might  have  been,  any  law  or  usage  to  the 
contrary  notwithstanding.    4  W.  and  M„  c.  24,  s.  12. 
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CONVEYANCE  OF  LANDS  SOLD  FOR  DEBTS. 

18.  Infants  to  make  conveyances  under  order  of  the  Court 
of  real  estates   directed  to   be  sold    for    payment    of    debts.— 

(1)  Where  any  action  shall  he  instituted  in  any  court  for  the  pay- 
ment of  any  debts  of  any  person  deceased  to  which  the  estate  may 
be  subject  or  liable,  and  such  court  shall  order  the  estates  liable  to 
such  debts,  or  any  of  them,  to  be  sold,  or  mortgaged,  for  satisfaction 
of  such  debts,  and  by  reason  of  the  infancy  of  any  heir,  or  devisee, 
an  immediate  conveyance  thereof  cannot,  be  compelled,  in  every 
such  case  such  court  shall  direct,  and  if  necessary,  compel,  such  in- 
fant to  convey  such  estates  so  to  be  sold,  or  mortgaged,  by  all  proper 
assurances  in  the  law  to  the  purchaser,  or  mortgagee  thereof,  and  in 
such  manner  as  the  said  court  shall  think  proper  and  direct;  and 
every  such  infant  shall  make  such  conveyance,  or  mortgage  accord- 
ingly; and  every  such  conveyance,  or  mortgage,  shall  be 
as  valid  and  effectual  to  all  intents  and  purposes  as  if  such  person 
being  an  infant  was,  at  the  time  of  executing  the  same,  of  the  full 
age  of  twenty-one  years.  Imp.  Act,  11  Geo.  IV.,  and  1  W.  IV.,  c. 
47,  s.  11,  as  amended  by  2  and  3  Vict,  c.  60,  s.  1. 

(2.)  Surplus  to  descend  as  land  would  have  done. — The  sur- 
plus of  money  from  such  sale,  or  mortgage,  shall  descend  in  the 
same  manner  as  the  estates  so  sold,  or  mortgaged,  would  have  done. 
Imp.  Act,  2  and  3  Vict.,  c.  60,  s.  2. 

19.  Persons  having  a  life  interest  may,  by  order  of  the 
Court,  convey  the  fee  of  estates  ordered  to  be  sold  for  pay- 
ment of  debts.— Where  any  lands,  tenements,  or  hereditaments 
shall  be  devised  in  settlement  by  any  person  whose  estate  shall  by 
law  be  liable  to  the  payment  of  any  of  his  debts,  and  by  such  devise 
shall  be  vested  in  any  person  for  life,  or  other  limited  interest,  with 
any  remainder,  limitation,  or  gift  over,  which  may  not  be  vested,  or 
may  be  vested  in  some  person  from  whom  a  conveyance  or  other 
assurance  of  the  same  cannot  be  obtained,  or  by  way  of  executory 
devise,  and  an  order  shall  be  made  for  the  sale  thereof  for  the  pay- 
ment of  such  debts,  or  any  of  them,  it  shall  be  lawful  for  the  court 
to  -direct  the  tenant  for  life,  or  other  person  having  a  limited  in- 
terest, or  the  first  executory  devisee  thereof,  to  convey,  release,  as- 
sign, surrender,  or  otherwise  assure  the  fee  simple,  or  other  the 
whole  interest  or  interests  so  to  be  sold,  to  the  purchaser,  or  in  such 
manner  as  the  said  court  shall  think  proper;  and  every  such  con- 
veyance, release,  surrender,  assignment,  or  other  assurance,  shall 
be  as  effectual  as  if  the  person  who  shall  make  and  execute  the 
same  were  seized,  or  possessed,  of  the  fee  simple,  or  other  whole  es- 
tate, so  to  be  sold.     Imp.  Act,  11  Geo.  IV.,  and  1  W.  IV.,  c.  47,  s.  12. 

PROPERTY  SUBJECT  TO  POWER,  WHEN  TO  BE  ASSETS. 

20.  Exercise  of  general  power  by  will,  effect  of. — Property, 
real  and  personal,  over  which  a  deceased  person  has  a  general  power 
of  appointment  which  he  may  exercise  for  his  own  benefit  without 
the  assent  of  any  other  person,  shall  be  assets  for  the  payment  of 
his  debts,  where  the  same  is  appointed  by  his  will;  and  under  an 
execution  against  the  personal  representatives  of  such  deceased  per- 
son, such  assets  may  be  seized  and  sold,  after  the  deceased  person's 
own  property  has  been  exhausted.  (See  3  W.  and  M„  c.  14);  2  Ed. 
VII.,  c.  1,  s.  6. 
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I. 

R.  S.  O.,  1897,  CHAP.  129. 

AN  ACT  RESPECTING  TRUSTEES  AND  EXECUTORS  AND  THE 
ADMINISTRATION  OF  ESTATES. 

Short  Title s.  1 

Interpretation s.  2.  27 

Rights  and  liabilities  of  trustees: 

Indemnity  and  reimbursement  clause s.  3 

Appointment  of  new  trustees s.  4 

Vesting  of  trust  property  in  new  or  continuing  trustees  . .  s.  5 

Trustees  buying  and  selling s.  6 

Fee  simple  of  bare  trustees  to  vest  in  their  personal  repre- 
sentatives   s.  7 

Conveyances  by  married  women  as  bare  trustees s.  8 

Receipts  of  trustees  to  be  effectual  discharges s.  9 

Rights  and  liabilities  of  executors: 

Actions  by  and  against  in  respect  of  torts ss.  10-12 

Distress  by ss.  13,14 

Liability  of  the  executors  of  a  joint  contractor s.  15 

Devisee  in  trust  or  executors  empowered  to  raise  money  by 

sale  or  mortgage,  to  satisfy  charges ss.  16-20 

Exercise  of  powers  of  sale  by  executors,    etc.,    when    the 

will  names  no  one  to  exercise ss.  21-26 

Appointment  of  agents ..s.  28 

Grounds  upon  which  sales  not  impeachable s.  29 

Breach  of  trust  at  request  of  beneficiary s.  30 

Power  to  insure s.  31 

When  Statutes  of  Limitations  to  apply s.  32 

Administration  of  estates: 

Executors  empowered  to  pay  debts,  compromise,  submit  to 

arbitration,  etc s.  33 

Debts  payable  pari  passu  when  deficiency  of  assets s.  34 

Limitation  of  actions  for  claims  rejected  'by  executors  ..   ..s.  35 
Distribution  .of  residuary  personal  estate  after  executor  has 
satisfied  claims  in  respect  of  rents,  covenants,  etc.,  and 
set  apart  a  fund  to  meet  ascertained  future  claims,  ss.  36,  37 
Distribution  of  assets  after  notices  given  to  creditors  . .    .  .s.  38 
Application  to  court  for  advice s.  39 

Allowances  to  trustees  and  executors ss.    40-14 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  Ontario,  enacts  as  follows: — 

1.  Short  title.— This  Act  may  be  cited  as  "The  Trustee  Act." 

2.  Interpretation.  Rev.  Stat.  c.  128.— In  the  construction 
of  this  Act  the  words  "Will,"  "Real  Estate,"  and  "Personal  Estate." 
shall  have  the  meaning  assigned  to  them  respectively  by  section  9, 
of  The  Wills  Act  of  Ontario.    R.  S.  O.,  1887,  c.  110,  s.  1. 

«/ 
RIGHTS  AND  LIABILITIES  OF  TRUSTEES. 

3.  Every  trust  instrument  to  be  deemed  to  contain  clause 
for  the  indemnity  and  reimbursement  of  the  trustees.  Imp. 
Act,  22-23  V.,  c.  35,  s.  31.— Every  deed,  will  or  other  document 
creating  a  trust,  either  expressly  or  by  implication,  shall,  without 
prejudice  to  the  clauses  actually  contained  therein,  be  deemed  to 
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contain  a  clause  in  the  woTds  or  to  the  effect  following,  that  is  to 
say:— "That  the  trustees  or  trustee,  for  the  time  being,  of  the  said 
deed,  will  or  other  instrument,  shall  be  respectively  chargeable  only 
for  such  moneys,  stocks,  funds  and  securities  as  they  snail  respect- 
ively actually  receive,  notwithstanding  their  respectively  signing 
any  receipt  for  the  sake  of  conformity,  and  shall  be  answerable  and 
accountable  only  for  their  own  acts,  receipts,  neglects  or  defaults, 
and  not  for  those  of  each  other,  nor  for  any  banker,  broker,  or  other 
person  with  whom  any  trust  moneys  or  securities  may  be  deposit- 
ed; nor  for  the  insufficiency  or  deficiency  of  any  stocKs,  funds  or 
securities,  nor  for  any  other  loss,  unless  the  same  shall  happen 
through  their  own  wilful  default  respectively;  and  also  that  it  shall 
be  lawful  for  the  trustees  or  trustee  for  the  time  being,  of  the  said 
deed,  will  or  other  instrument,  to  reimburse  themselves  or  himself, 
or  pay  or  discharge  out  of  the  trust  premises  all  expenses  incurred 
in  or  about  the  execution  of  the  trusts  or  powers  of  the  said  deed, 
will  or  other  instrument."    R.  S.  O.,  1887,  c.  110,  s.  2. 

4.  Appointment  of  new  trustees.  Imp.  Act,  23-24  V.,  c. 
145,  s.  27.—  (1)  Where  a  trustee,  either  original  or  substituted 
and  whether  appointed  by  the  High  Court  or  otherwise,  dies,  or  de- 
sires to  be  discharged  from,  or  refuses,  or  becomes  unfit  or  Incap- 
able, to  act  in  the  trusts  or  powers  in  him  reposed,  before  the  same 
have  been  fully  discharged  and  performed,  it  shall  be  lawful  for  the 
person  or  persons  nominated  for  that  purpose  by  the  deed,  will  or 
other  instrument  creating  the  trust  (if  any),  or  if  tbere  be  no  such 
person  or  no  such  person  able  and  willing  to  act,  then  for  the  sur- 
viving or  continuing  trustees  or  trustee  for  the  time  being, 
or  the  acting  executors  or  executor  or  administrators,  or 
administrator  of  the  last  surviving  and  continuing  trustee, 
or  for  the  ilast  retiring  trustee,  by  writing,  to  appoint  any 
other  person  or  persons  to  be  a  trustee  or  trustees,  in 
place  of  the  trustee  or  trustees  dying,  or  desiring  to  be  dis- 
charged, or  refusing,  or  becoming  unfit,  or  incapable  to  act  as  afore- 
said; and  so  often  as  any  new  trustee  or  trustees  is  or  are  so  ap- 
pointed as  aforesaid,  all  the  trust  property  (if  any),  which  for  the 
time  being  is  vested  in  the  surviving  or  continuing  trustees  or  trus- 
tee, or  in  the  heirs,  executors  or  administrators  of  any  trustees  or 
trustee,  shall,  with  all  convenient  speed  be  conveyed,  assigned  and 
transferred,  so  that  the  same  may  be  legally  and  effectually  vested 
in  such  new  trustee  or  trustees,  either  solely  or  jointly  with  the  sur- 
viving or  continuing  trustees,  or  a  surviving  or  continuing  trustee, 
as  the  case  may  require;  and  every  new  trustee  to  be  appointed  as 
aforesaid,  as  well  before  as  after  such  conveyance,  assignment  or 
transfer  as  aforesaid,  and  also  every  trustee  appointed  by  the  High 
Court,  either  before  or  after  the  passing  of  this  Act,  shall  have  the 
same  powers,  authorities  and  discretions,  and  shall  in  all  respects 
act  as  if  he  had  originally  been  nominated  a  trustee  by  the  deed,  will 
or  other  instrument  creating  the  trust. 

(2)  The  power  of  appointing  new  trustees  hereinbefore  con- 
tained, may  be  exercised  in  cases  where  a  trustee,  nominated  in  a 
will,  has  died  in  the  lifetime  of  the  testator.  R.  S.  O.,  1887,  c.  110, 
s.  3. 

5.  Vesting  of  trust  property  in  new  or  continuing  trustees 
without  conveyance.    Imp.  Act,   44   and   45    V.,   c.   41,  s.   34.— 

(1)  Where  an  instrument  by  which  a  new  trustee  is  appointed  to 
perform  any  trust  contains  a  declaration  by  the  appointer  to  the  ef- 
fect that,  any  estate  or  interest  in  any  land  subject  to  the  trust,  or 
in  any  chattel  so  subject,  or  the  right  to  recover  and  receive  any 
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debt  or  other  thing  in  action  so  subject,  shall  vest  in  the  persons 
who  by  virtue  of  such  instrument  become  and  are  the  trustees  for 
performing  the  trust,  that  declaration  shall,  without  any  conveyance 
or  assignment,  operate  to  vest  in  those  persons,  as  joint  tenants, 
and  for  the  purposes  of  the  trust,  that  estate,  interest  or  right. 

(2)  Where  an  instrument  by  which  a  retiring  trustee  is  dis- 
charged under  this  Act  contains  such  a  declaration  as  is  in  this  sec- 
tion mentioned  by  the  retiring  and  continuing  trustees,  and  by  the 
other  person,  if  any,  empowered  to  appoint  trustees,  that  declaration 
shall,  without  any  conveyance  or  assignment,  operate  to  vest  in  the 
continuing  trustees  alone,  as  joint  tenants,  and  for  the  purposes  of 
the  trust,  the  estate,  interest,  or  right  to  which  the  declaration 
relates. 

(3)  This  section  does  not  extend  to  any  share,  stock,  annuity, 
or  property  only  transferable  in  books  kept  by  a  company  or  other 
body,  or  in  manner  prescribed  by  or  under  an  Act  of  Parliament  or 
of  this  Legislature. 

(4)  For  purposes  of  registration  of  an  instrument  in  any  regis- 
try, the  person  or  persons  making  the  declaration  shall  be  deemed 
the  conveying  party  or  parties,  and  the  conveyance  shall  be  deemed 
to  be  made  by  him  or  them  under  a  power  conferred  by  this  Act. 

(5)  This  section  applies  only  to  instruments  executed  after  the 
1st  day  of  July,  1886.    R.  S.  O.,  1887,  c.  110,  s.  4. 

6.  Trustees  buying  or  selling.  Rev.  Stat.,  c.  134. — Trustees 
who  are  vendors  or  purchasers  may  sell  or  buy  without  excluding 
the  application  of  section  2  of  The  Vendors  and  Purchasers  Act.  R.  S. 
O.,  1887,  c.  110.  s.  5. 

7.  Fee  simple  estates  of  bare  trustees  to  vest  in  tbeir 
personal  representatives.— Upon  the  death  of  a  bare  trustee  of 
any  corporeal  or  incorporeal  hereditament  of  which  such  trustee 
was  seised  in  fee  simple,  such  hereditaments  shall  vest  in  the  legal 
personal  representative  from  time  to  time,  of  such  trustee.  R.  S.  O. 
1887,  c.  110,  s.  6. 

8.  Conveyances  by  married  woman  as  bare  trustee.— 
Where  any  freehold  hereditament  is  vested  in  a  married  woman  as 
a  bare  trustee,  she*  may  convey  or  surrender  the  same  as  if  she  were 
a  fem^e  sole,  and  without  her  husband  joining  in  the  conveyance.  R. 
S.  O..  1887,  c.  110,  s.  7. 

9.  Receipts  of  trustees  to  be  effectual  discbarges. — The 
bona  fide  payment  of  any  money  to  and  the  receipt  thereof  by  any 
person  to  whom  the  same  is  payable  upon  any  express  or  implied 
trust,  or  for  any  limited  purpose,  and  such  payment  to  and  receipt 
by  the  survivors  or  survivor  of  two  or  more  mortgagees  or  holders 
or  the  executors  or  administrators  of  such  survivor  or  their  or  his 
assigns,  shall  effectually  discharge  the  person  paying  the  same  from 
seeing  to  the  application  or  being  answerable  for  the  misapplication 
thereof,  unless  the  contrary  is  expressly  declared  by  the  instrument 
creating  the  trust  or  security.  R.  S.  O.,  1887,  c.  110,  s.  8.  (See  also 
Cap.  121,  sec.  14.) 

RIGHTS   AND  LIABILITIES   OF   EXECUTORS,    ETC. 

10.  Actions  by  executors   and   administrators  for   torts.— 

The  executors  or  administrators  of  any  deceased  person  may  main- 
tain an  action  for  all  torts  or  injuries  to  the  person  or  to  the  real  or 
personal  estate  of  the  deceased,  except  in  cases  of  libel  and  slander, 
in  the  same  manner,  and  with  the  same  rights  and  remedies  as  the 
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deceased  would,  if  living,  have  been  entitled  to  do;  and  the  damages 
when  recovered  shall  form  part  of  the  personal  estate  of  the  de- 
ceased; but  such  action  shall  be  brought  within  one  year  after  his 
decease.     R.  S.  0.,  1887,  c.  110,  s.  9. 

11.  Actions  against  executors  and  administrators  for 
torts.—  In  case  any  deceased  person  committed  a  wrong  to  another 
in  respect  of  his  person,  or  of  his  real  or  personal  property,  the 
person  so  wronged  may  maintain  an  action  against  the  executors  or 
administrators  of  the  person  who  committed  the  wrong.  The  action 
shall  be  brought  at  latest  within  one  year  after  the  decease.  This 
section  shall  not  apply  to  libel  or  slander.    R.  S.  O.,  1887,  c.  110,  s.  10. 

12.  Damages  in  actions  under  two  preceding  sections. — 
In  estimating  the  damages  in  any  action  under  either  of  the  next 
preceding  two  sections,  the  benefit,  gain,  profit  or  advantage,  which, 
in  consequence  of  or  resulting  from  the  wrong  committed,  may  have 
accrued  to  the  estate  of  the  person  who  committed  the  wrong,  shall 
be  taken  into  consideration,  and  shall  form  part,  or  may  constitute 
the  whole,  of  the  damages  to  be  recovered,  and  whether  or  not  any 
property,  or  the  proceeds  or  value  of  property,  belonging  to  the  per- 
son bringing  the  action  or  to  his  estate,  has  or  have  been  appro- 
priated by  or  added  to  the  estate  or  moneys  of  the  person  who  com- 
mitted the  wrong.     R.  S.  O.,  18S7,  c.  110,  s.  11. 

13.  Executors  or  administrators  of  a  lessor  may  distrain 
for  arrears.— The  executors  or  administrators  of  any  lessor  or 
landlord  may  distrain  upon  the  lands  demised  for  any  term  or  at 
will,  for  the  arrears  of  rent  due  to  such  lessor  or  landlord  in  his 
lifetime,  in  like  manner  as  such  lessor  or  landlord  might  have  done 
if  living.     R.  S.  O  ,  1SS7,  c.  110,  s.  12. 

14.  Such  arrears  of  rent  may  be  distrained  for  within 
six  months  after  determination  of  the  lease. — Such  arrears 
may  be  distrained  for  at  any  time  within  six  months  after  the  de- 
termination of  the  term  or  lease,  and  during  the  continuance  of  the 
possession  of  the  tenant  from  whom  the  arrears  became  due;  and 
the  powers  and  provisions  contained  in  the  several  statutes  relating 
to  distresses  for  rent  shall  be  applicable  to  the  distresses  so  made 
as  aforesaid.     R.  S.  O.,  18S7,  c.  110,  s.  18. 

15.  Representatives  of  deceased  joint  contractors  liable 
although  the  other  joint  contractors  be  living.—  in  case  any 
one  or  mora  joint  contractors,  obligors  or  partners  die,  the  person 
interested  in  the  contract  obligation  or  promise  entered  into  by 
such  joint  contractors,  obligors  or  partners,  may  proceed  by  action 
against  the  representatives  of  the  deceased  contractor,  obligor  or 
partner,  in  the  same  manner  as  if  the  contract,  obligation  or  prom- 
ise, had  been  joint  and  several,  and  this   notwithstanding  there 

be  another  person  liable  under  such  contract,  obligation  or  promise 
still  living,  and  an  action  pending  against  such  person;  but  the 
property  and  effects  of  stockholders  in  chartered  banks  or 
members  of  other  incorporated  companies,  shall  not  be  liable  to  a 
greater  extent  than  they  would  have  been  if  this  section  had  nor 
been  passed.     R.  S.  O.,  1887,  c.  110,  s.  15. 

[As    to    discharges    of    mortgages    by    executors,    etc-,    see    The 
Rest'-  'gages  of  Real  Rstatc,  Cap.  121,  sees.  11,  12  and  /.?  ] 

16.  Devisee  in  trust  may  raise  money  by  sale  or  mort- 
gage to  satisfy  charges,  notwithstanding  want  of  express 
power  in  the  will.  Imp.  Act,  22-23  V.,  c.  35,  s.  14.—  Where  by 
any  will  coming  into  operation  after  the  eighteenth  day  of  Septem- 
ber   18C5,  or  after  the  passing  of  this  Act.  a  testator  charges  his  real 

1  » 
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estate,  or  any  specific  portion  thereof,  with  the  payment  of  his  debts 
or  with  the  payment  of  any  legacy  or  other  specific  sum  of  money, 
and  devises  the  estate  so  charged  to  any  trustee  or  trustees  for  the 
whole  of  his  estate  or  interest  therein,  and  does  not  make  any  ex- 
press provision  for  the  raising  of  such  debt,  legacy  or  sum  of  money 
out  of  such  estate,  the  said  devisee  or  devisees  in  trust,  notwith- 
standing any  trusts  actually  declared  by  the  testator,  may  raise  such 
debt,  legacy  or  money  as  aforesaid  by  a  sale  and  absolute  disposi- 
tion, by  public  auction  or  private  contract,  of  the  said  real  estate 
or  any  part  thereof,  or  by  a  mortgage  of  the  same,  or  partly  in  one 
mode  and  partly  in  the  other,  and  any  deed  or  deeds  of  mortgage  so 
executed  may  reserve  such  rate  of  interest  and  fix  such  period  or 
periods  of  repayment  as  the  person  or  persons  executing  the  same 
think  proper.     R.  S.  O.,  1887,  c.  110,  s.  18. 

17.  Power  given  by  last  section  extended  to  survivors, 
devisees,  etc.  Imp.  Act,  22-23  V.,  c.  35,  s.  15. —  The  powers 
conferred  by  the  next  preceding  section  shall  extend  to  all  and 
every  the  person  or  persons  dn  whom  the  estate  devised  is  for  the 
time  being  vested  by  survivorship,  descent  or  devise,  or  to  any  per- 
son or  persons  appointed  under  any  power  in  the  will  or  by  the 
High  Court  to  succeed  to  the  trusteeship  vested  in  such  devisee  or 
devisees  in  trust  as  aforesaid.     R.  S.  O.,  1887,  c.  110,  s.  19. 

18.  Executor  to  have  power  of  raising  money  where  there 
is  no  sufficient  devise.  Imp.  Act,  22-23  V.,  c.  35,  s.  16.— If  a 
testator  who  creates  such  a  charge  as  is  described  in  section  16,  does 
not  devise  the  real  estate  charged  as  aforesaid  in  such  terms  as  that 
his  whole  estate  and  interest  therein  become  vested  in  any  trustee 
or  trustees,  the  executor  or  excutors  for  the  time  being  named  in  the 
will  (if  any)  -shall  have  the  same  or  the  like  power  of  raising  the 
said  moneys  as  is  hereinbefore  conferred  upon  the  devisee  or  de- 
visees in  trust  of  the  said  real  estate;  and  such  powers  shall  from 
time  to  time  devolve  to  and  become  vested  in  the  person  or  persons 
(if  any)  in  whom  the  executorship  is  for  the  time  being  vested;  but 
any  sale  or  mortgage  under  this  Act  shall  operate  only  on  the  estate 
and  interest  of  the  testator.     R.  S.  O.,  1887,  c.  110,  s.  20. 

19.  Purchasers,  etc.,  not  bound  to  inquire  as  to  exercise 
of  powers.  Imp.  Act,  22-23  V.,  c.  35,  s.  17. —  Purchasers  or 
mortgagees  shall  not  be  bound  to  inquire  whether  the  powers  con- 
ferred by  the  preceding  three  sections  of  this  Act,  or  any  of  them, 
have  been  duly  and  correctly  exercised  by  the  person  or  persons 
acting  in  virtue  thereof.     R.  S.  O.,  1887,  c.  110,  s.  21. 

20.  Sections  16  to  19  not  to  affect  certain  sales  not  to 
extend  to  devises  in  fee  or  in  tail.  Imp.  Act,  22-23  V.,  c.  35, 
s.  18. —  The  provisions  contained  in  the  preceding  four  sections 
shall  not  in  any  way  prejudice  or  affect  any  sale  or  mortgage  already 
made  or  hereafter  to  be  made  under  or  in  pursuance  of  any  will 
coming  into  operation  before  the  18th  day  of  September,  1865;  but 
the  validity  of  any  such  sale  or  mortgage  shall  be  ascertained  and 
determined  in  all  respects  as  if  the  said  sections  had  not  been  enact- 
ed; and  the  said  several  sections  shall  not  extend  to  a  devise  to  any 
person  or  persons  in  fee  or  in  tail,  or  for  the  testator's  whole  estate 
and  interest  charged  with  debts  or  legacies,  nor  shall  they  affect  the 
power  of  any  such  devisee  or  devisees  to  sell  or  mortgage  as  he  or 
they  may  by  law  now  do.    R.  S.  O.,  1887,  e.  110,  s.  22. 

21.  Direction  to  sell,  etc.,  may  be  exercised  by  executor 
when  no  other  person  is  appointed  to  exercise  same. —  Where 
there  is  in  any  will  or  codicil  of  any  deceased  person,  whether  such 
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will  has  been  made,  or  such  person  has  died  before  or  after  the  1st 
day  of  January,  1874,  any  direction  whether  express  or  implied,  to 
sell,  dispose  of,  appoint,  mortgage,  incumber  or  lease  any  real  es- 
tate, and  no  person  is  by  the  said  will,  or  some  codicil  thereto,  or 
otherwise  by  the  testator  appointed  to  execute  and  carry  the  same 
into  effect,  the  executor  or  executors  (if  any)  named  in  such  will  or 
codicil  shall  and  may  execute  and  carry  into  effect  every  such  direc- 
tion to  sell,  dispose  of,  appoint,  incumber  or  lease  such  real  estate, 
and  any  estate  or  interest  therein,  in  as  full,  large,  and  ample  a 
manner,  and  with  the  same  legal  effect,  as  if  the  executor  or  ex- 
ecutors of  the  testator  were  appointed  by  the  testator  to  execute  and 
carry  the  same  into  effect.     R.  S.  O.,  1887,  c.  110,  s.  23. 

22.  Administrator  with  will  annexed  may  exercise  powers 
of  sale,  given  to  the  executor.  Rev.  Stat.  c.  59.— Where  there 
is  in  any  will  or  codicil  thereto  of  any  deceased  person  (whether 
such  will  has  been  made,  or  such  person  has  *died  before  or  after  the 
first  day  of  January,  1874),  any  power  to  any  executor  or  executors 
in  such  will  to  sell,  dispose  of,  appoint,  mortgage,  incumber,  or  lease 
any  real  estate,  or  any  estate  or  interest  therein,  whether  such 
power  is  express,  or  arises  by  implication,  and  where,  from  any 
cause,  letters  of  administration  with  such  will  annexed  have  been 
by  a  court  of  competent  jurisdiction  in  Ontario  committed  to  any 
person,  and  such  person  has  given  the  additional  security  required 
by  section  58  of  The  Surrogate  Courts  Act,  such  person  shall  and  may 
exercise  every  such  power,  and  sell,  dispose  of,  appoint,  mortgage, 
incumber,  or  lease  such  real  estate,  and  any  estate  or  interest  there- 
in in  as  full,  large,  and  ample  a  manner,  and  with  the  same  legal 
effect  for  all  purposes,  as  the  said  executor  or  executors  might  have 
done.     R.  S.  O.,  1887,  c.  110,  s.  24. 

23.  Or  when  no  one  named  in  the  will  to  execute  powers 
of  sale,  etc.— Where  there  is  in  any  will  or  codicil  thereto  of  any 
deceased  person  (whether  such  will  has  been  made  or  such  person 
has  died  before  or  after  the  first  day  of  January,  1874),  any,  power 
to  sell,  dispose  of,  appoint,  mortgage,  incumber,  or  lease  any  real 
estate,  or  any  estate  or  interest  therein,  whether  such  power  is  ex- 
press, or  arises  by  implication,  and  no  person  is  T5y  the  said  will,  or 
some  codicil  thereto,  or  otherwise  by  the  testator  appointed  to  exe- 
cute such  power,  and  letters  of  administration  with  such  will  an- 
nexed, have  been  by  a  court  of  competent  jurisdiction  in  Ontario, 
committed  to  any  person,  and  such  person  has  given  the  additional 
security  before  mentioned  such  person  shall  and  may  exercise  every 
such  power,  and  sell,  dispose  of,  appoint,  mortgage,  incumber  or 
lease  such  real  estate,  and  any  estate  or  interest  therein,  in  as  full, 
large  and  ample  a  manner,  and  with  the  same  legal  effect,  as  if 
such  last  named  person  had  been  appointed  by  the  testator  to  exe- 
cute such  power.     R.  S.  O.,  1887,  c.  110,  s.  25. 

24.  Executors,  etc.,  may  convey  in  pursuance  of  a  con- 
tract for  sale  made  by  deceased. —  Where  any  person  has  en- 
tered into  a  contract  in  writing  for  the  sale  and  conveyance  of  real 
estate  or  of  any  estate  or  interest  therein,  and  such  person  has  died 
intestate,  or  without  providing  by  will  for  the  conveyance  of  such 
real  estate,  or  estate  or  interest  therein,  to  the  person  entitled  or  to 
become  entitled  to  such  conveyance  under  such  contract,  then,  if  the 
deceased  would  be  liable  to  execute  a  conveyance,  were  he  alive, 
the  executor,  administrator,  or  administrator  with  the  will  an- 
nexed (as  the  case  may  he),  of  such  deceased  person,  shall  make 
and  give  to  the  person  entitled  to  the  same  a  good  and  sufficient 
conveyance  or  conveyances  of  such  estates,   and  of  such  nature  as 
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the  said  deceased,  if  living,  would  be  liable  to-  give,  but  without 
covenants,  except  as  against  the  acts  of  the  grantor;  and  such  con- 
veyances shall  be  as  valid  and  effectual  as  if  the  deceassd  were  alive 
at  the  time  of  the  making  thereof,  and  had  executed  the  same,  but 
shall  not  have  any  further  validity.    R.  S.  O.,  1887,  c.  110,  s.  26. 

25.  Duties  and  liabilities  of  an  executor  and  adminis- 
trator acting  under  the  powers  in  this  Act. — Every  executor, 
administrator,  and  administrator  with  the  will  annexed,  shall,  as 
respects  the  additional  powers  vested  in  him  by  this  Act,  and  any 
money  or  assets  by  him  received  in  consequence  of  the  exercise  of 
such  powers,  be  subject  to  all  the  liabilities,  and  compellable  to  dis- 
charge all  the  duties  of  whatsoever  kind,  which,  as  respects  the 
acts  to  be  done  by  him  under  such  powers,  would  have  been  im- 
posed upon  an  executor  or  other  person  appointed  by  the  testator 
to  execute  the  same,  or  in  case  of  there  being  no  such  executor  or 
person,  would  have  been  imposed  by  law  upon  any  person  appoint- 
ed by  law,  or  by  any  court  or  Judge  of  competent  jurisdiction  to 
execute  such  powers.     R.  S.  O.,  1887,  c.  110,  s.  27. 

26.  Powers  given  by  this  Act  to  two  or  more  to  survive.— 
Where  there  are  several  executors,  administrators,  or  administrat- 
ors with  the  will  annexed,  and  one  or  more  of  them  die,  the  powers 
hereby  created  shall  vest  in  the  survivor  or  survivors.  R.  S.  O., 
1887,  c.  110.  s.  28. 

(As  to  investment  of  moneys  received  for  infants  under  Life 
Assurance  Policies.     See  Cap.  203,  section  155,  sub-s.5.) 

27.  Interpretation  as  to  next  five  sections. — "Trustee." — 
(1)  For  the  purposes  of  the  next  five  sections  of  this  Act  the  ex- 
pression "trustee"  shall  be  deemed  to  include  an  executor  or  ad- 
ministrator and  a  trustee  whose  trust  arises  by  construction  or  im- 
plication of  law  as  well  as  an  express  trustee. 

(2.)  Extend  to  joint  trustees.— (2)  The  provisions  of  the  said 
five  sections  relating  to  a  trustee  shall  apply  as  well  to  several  joint 
trustees  as  to  a  sole  trustee. 

(3.)  "Instrument."— The  expression  "instrument"  shall  include 
an  Act  of  the  Legislature  of  Ontario.     54  V.,  c.  19,  is.  2  (1,  2,  4). 

(4.)  Apply  to  all  trusts.— Proviso.— The  said  five  sections 
shall  apply  as  well  to  trusts  created  by  an  instrument  executed 
before  as  to  trusts  created  on  or  after  the  4th  day  of  May,  1891,  and 
the  powers  by  the  said  sections  conferred  are  in  addition  to  the 
powers  conferred  by  the  instrument,  if  any.  creating  the  trust;  Pro- 
vided always  that  save  as  in  the  said  sections  expressly  provided, 
nothing  therein  contained  shall  authorize  any  trustee  to  do  any- 
thing which  he  is  in  express  terms  forbidden  to  do.  or  to  omit  to 
do  anything  which  he  is  in  express  terms  directed  to  do  by  the 
instrument  creating  the  trust.     54  V.,  c.  19,  ss.  3,  14. 

28.  Appointment  of  agents  by  trustees  for  certain  pur- 
poses. Imp.  Act,  51-52  V.,  c.  59,  s.  2.— Proviso.— (1)  It  shall  be 
lawful  for  a  trustee  to  appoint  a  solicitor  to  be  his  agent  to  receive 
and  give  a  discharge  for  any  money  or  any  valuable  consideration 
of  property  receivable  by  such  trustee  under  the  trust:  and  no 
trustee  shall  be  chargeable  with  breach  of  trust  by  reason  only  of 
his  having  made  or  concurred  in  making  any  such  appointment; 
Provided  that  nothing  herein  contained  shall  exempt  a  trustee  from 
any  liability  which  he  would  have  incurred  if  this  section  had  not 
been  enacted  in  case  of  permittirg  such  money.,  valuable  considera- 
tion, or  property  to  remain  in  the  hands  or  under  the  control  of  the 
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solicitor  for  a  period  longer  than  is  reasonably  necessary  to  enable 
the  solicitor  to  pay  or  transfer  the  same  to  the  trustee. 

(2)  It  shall  be  lawful  for  a  trustee  to  appoint  a  banker  or  soli- 
citor to  be  his  agent  to  receive  and  give  a  discharge  for  any  money 
payable  to  such  trustee  under  or  by  virtue  of  a  policy  of  assurance 
or  otherwise;  and  no  trustee  shall  be  chargeable  with  a  breach  of 
trust  by  reason  only  of  his  having  made  or  concurred  in  making 
any  such  appointment;  Provided  that  nothing  herein  contained 
shall  exempt  a  trustee  from  any  liability  which  he  would  have  in- 
curred if  this  section  had  not  been  enacted,  in  case  he  permits  such 
money  to  remain  in  the  hands  or  under  the  control  of  the  banker 
or  solicitor  for  a  period  longer  than  is  reasonably  necessary  to  en- 
able him  to  pay  the  same  to  the  trustee. 

(3)  This  section  shall  apply  only  where  the  money  or  valuable 
consideration  or  property  was  or  is  received  on  or  after  the  4th 
day  of  May,  1891.     54  V.,  c.  19,  s.  7. 

28a.  When  trustee  may  file  accounts. — A  trustee  appointed 
by  any  deed,  will  or  other  instrument  in  writing  or  by  an  order  of 
any  court  desiring  to  pass  the  accounts  of  his  dealings  with  the 
estate  to  which  he  is  trustee  may  file  his  accounts  in  the  office  of 
the  Surrogate  Court  of  the  county  in  which  he  or  one  of  the  trustees 
is  resident  or  in  the  Surrogate  Court  of  the  county  in  which  the 
trust  estate  or  part  of  the  same  is  situate,  and  thereupon  the  pro- 
ceedings and  practice  upon  the  passing  of  the  said  accounts  shall 
be  the  same  and  have  the  like  effect  as  the  passing  of  executors'  or 
administrators'  accounts  in  the  Surrogate  Court;  Provided,  however, 
that  in  the  case  of  trustees,  under  any  will  the  accounts  which  may 
be  so  filed  and  passed  shall  be  filed  and  passed  in  the  office  of  the 
Surrogate  Court  by  which  probate  of  the  will  was  granted.  (Added 
by  63  Vict.,  c.  17,  s.  18,  as  amended  by  3  Edw.  VII,  c.  7,  s.  26.) 

29.  Sales  by  trustees  not  impeachable  on  certain  grounds. 
Imp.  Act,  51-52  V.,  c.  59,  s.  3.— (1)  No  sale  made  by  a  trustee 
shall  be  impeached  by  any  cestui  que  trust  upon  the  ground  that 
any  of  the  conditions  subject  to  which  the  sale  was  made,  were  un- 
necessarily depreciatory,  unless  it  also  appears  that  the  considera- 
tion for  the  sale  was  thereby  rendered  inadequate. 

(2)  No  sale  made  by  a  trustee  shall  after  the  execution  of  the 
conveyance  be  impeached  as  against  the  purchaser,  upon  the  ground 
that  any  of  the  Conditions  subject  to  which  the  sale  was  made  were 
unnecessarily  depreciatory,  unless  it  appears  that  such  purchaser 
was  acting  in  collusion  with  the  trustee  at  the  time  when  the  con- 
tract for  the  sale  was  made. 

(3)  No  purchaser,  upon  any  sale  made  by  a  rustee,  shall  be  at 
liberty  to  make  any  objection  against  the  title  upon  the  ground 
aforesaid. 

(4)  This  section  shall  apply  only  to  sales  made  on  or  after 
the  4th  day  of  May,  1891.    54  V.,  c.  19,  s.  8. 

30.  Trustees  committing  breach  of  trust  at  instigation 
of  beneficiary  Imp.  Act.  51-52  V.,  c.  59,  s.  6.— (1)  Where  a 
trustee  has  committed  a  breach  of  trust  at  the  instigation  or  re- 
quest or  with  the  consent  in  writing  of  a  beneficiary,  the  court 
may,  if  it  thinks  fit,  and  notwithstanding  that  the  beneficiary  is  a 
married  woman  entitled  for  her  separate  use,  whether  with  or  with- 
out a  restraint  upon  anticipation,  make  such  order  as  to  the  court 
seems  just  for  impounding  all  or  any  part  of  the  interest  of  the 
beneficiary  in  the  trust  estate  by  way  of  indemnity  to  the  trustee  or 
person  claiming  through  him. 
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(2)  This  section  shall  apply  to  breaches  of  trust  committed  as 
well  before  as  after  the  4th  day  of  May,  1891,  except  where  an  ac- 
tion or  other  proceeding  was  then  pending  with  reference  thereto. 
54  V..  c.  19.  s.  11. 

31.  Powers  of  trustees  to  insure  trust  property.  Imp.  Act, 
51-52  V.,  c.  59,  s.  7.— (1)  It  shall  be  lawful  for,  but  not  obliga- 
tory upon,  a  trustee  to  insure  against  loss  or  damage  by  fire  any 
building  or  other  insurable  property  to  any  amount  (including  the 
amount  of  any  insurance  already  on  foot)  not  exceeding  three  equal 
fourth  parts  of  the  full  value  of  such  building  or  property,  and  to 
pay  the  premiums  for  such  insurance  out  of  the  income  thereof  or 
out  of  the  income  of  any  other  property,  subject  to  the  same  trusts, 
without  obtaining  the  consent  of  any  person  entitled  wholly  or 
partly  to  such  income. 

(2)  This  section  shall  not  apply  to  any  building  or  property 
which  a  trustee  is  bound  forthwith  to  convey  absolutely  to  any 
cestui  que  trust  upon  being  requested  to  do  so.    54  V.,  c.  19,  s.  12. 

LIMITATION  OF  ACTIONS. 

32.  Application  of  Statutes  of  limitations  to  certain  ac- 
tions against  trustees.    Imp.  Act,  51-52  V.,  c.  59,  s.  8.— In  any 

action  or  other  proceeding  against  a  trustee  or  any  person  claiming 
through  him,  except  where  the  claim  is  founded  upon  any  fraud  or 
fraudulent  (breach  of  trust  to  which  the  trustee  was  party  or  privy, 
or  so  to  recover  trust  property,  or  the  proceeds  thereof,  still  retain- 
ed by  the  trustee,  or  previously  received  by  the  trustee  and  convert- 
ed to  his  use,  the  following  provisions  shall  apply:   — 

(a)  All  rights  and  privileges  conferred  by  any  statute  of  limita- 
tions shall  be  enjoyed  in  the  like  manner  and  to  the  like  extent  as 
they  would  have  been  enjoyed  in  such  action  or  other  proceeding 
if  the  trustee  or  person  claiming  through  him  had  not  been  a 
trustee  or  person  claiming  through  a  trustee. 

(b)  If  the  action  or  other  proceeding  is  brought  to  recover 
money  or  other  property,  and  is  one  to  which  no  existing  statute 
of  limitations,  applies,  the  trustee  or  person  claiming  through  him 
shall  be  entitled  to  the  benefit  of,  and  be  at  liberty  to  plead,  the 
lapse  of  time  as  a  bar  to  such  action  or  other  proceeding  in  the  like 
manner  and  to  the  like  extent  as  if  the  claim  had  been  against  him 
in  an  action  of  debt  for  money  had  and  received;  but  so  neverthe- 
less that  the  statute  shall  run  against  a  married  woman  entitled  in 
possession  for  her  separate  use,  whether  with  or  without  restraint 
upon  anticipation,  but  shall  not  begin  to  run  against  any  beneficiary 
unless  and  until  the  interest  of  such  beneficiary  becomes  an  inter- 
est in  possession. 

(2)  No  beneficiary,  as  against  whom  there  would  be  a  good 
defence  by  virtue  of  this  section,  shall  derive  any  greater  or  other 
benefit  from  a  judgment  or  order  obtained  by  another  beneficiary 
than  he  could  have  obtained  if  he  had  brought  the  action  or  other 
proceeding,  and  this  section  had  been  pleaded. 

(3)  This  section  shall  apply  only  to  actions  or  other  proceed- 
ings commenced  after  the  first  day  of  January,  1892,  and  shall  not 
deprive  amy  executor  or  administrator  of  any  right  or  defence  to 
which  he  is  entitled  under  any  existing  statute  of  limitations.  54 
V.,  c.  19,  s.  13. 
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ADMINISTRATION  OF  ESTATES. 

33.  Powers  of  executors  as  to  settling  debts  owing  from 
or  to  their  estates.— (1)  It  shall  be  lawful  for  any  executors  to 
pay  any  debts  or  claims  upon  any  evidence  that  they  may  think 
sufficient,  and  to  accept  any  composition  or  any  security,  real  or 
personal,  for  any  debts  due  to  the  deceased,  and  to  allow  any  time 
for  payment  of  any  such  -debts  as  they  may  think  fit,  and  also  to 
compromise,  compound,  or  submit  to  arbitration  all  debts,  accounts, 
claims  and  things  whatsoever  relating  to  the  estate  of  the  deceased, 
and,  for  any  of  the  purposes  aforesaid,  to  enter  into,  give  and  ex- 
ecute such  agreements,  instruments  of  composition,  releases  and 
other  things,  as  they  may  think  expedient,  without  being  respon- 
sible for  any  loss  occasioned  thereby. 

(2)  None  of  the  powers  in  this  section  conferred  shall  take 
effect,  or  be  exercisable,  by  virtue  of  this  Act,  by  any  trustees  or 
executors,  if  it  is  expressly  declared  in  the  deed,  will  or  other  instru- 
ment creating  such  trustees  or  'executors  that  such  trustees  or  ex- 
ecutors shall  not  have  such  power. 

(3)  This  section  shall  apply  and  extend  to  both  present  and 
future  trustees  and  executors.     R.  S.  O.,  1887,  c.  110,  s.  31. 

62  Vict.  (2),  Chap.  15,  s.  2.  Sec.  33  shall  extend  to  and  include 
administrations  upon  intestacy,  and  with  will  annexed  and  whether 
already  appointed  or  hereafter  to  be  appointed. 

34.  In  case  of  deficiency  of  assets,  debts  to  rank  "pari 
passu." — Not  to  affect  liens. — On  the  administration  of  the  estate 
of  a  deceased  person,  in  case  of  a  deficiency  of  assets,  debts  due  to 
the  Crown  and  to  the  executor  or  administrator  of  the  deceased 
person,  and  debts  to  others,  including  therein  respectively  debts  by 
judgment  or  order,  and  other  debts  of  record,  debts  by  specialty, 
simple  contract  debts,  and  such  claims  for  damages  as  by  statute 
are  payable  in  like  order  of  administration  as  simple  contract 
debts — shall  be  paid  pari  passu  and  without  any  preference  or  pri- 
ority of  debts  of  one  rank  or  nature  over  those  of  another;  but 
nothing  herein  contained  shall  prejudice  any  lien  existing  during 
the  lifetime  of  the  debtor  on  any  of  his  real  or  personal  estate. 
R.  S.  O.,  1887,  c.  110,  s.  32. 

35.  If  claim  is  rejected  and  notice  given  an  action  must  be 
brought  within  a  certain  period. — Proviso. — i  case  the  executor 
or  administrator  gives  notice  in  writing  referring  to  this  section 
and  of  his  intention  to  avail  himself  thereof  to  any  creditor  or  other 
person  of  whose  claims  against  the  estate  he  has  notice,  or  to  the 
attorney  or  agent  of  such  creditor  or  other  person,  that  he  the  ex- 
ecutor or  administrator  rejects  or  disputes  the  claim,  it  shall  be  the 
duty  of  the  claimant  to  commence  his  action  in  respect  of  the  claim 
within  six  months  after  the  notice  is  given,  in  case  the  debt  or 
some  part  thereof  is  due  at  the  time  of  the  notice,  or  within  six 
months  from  the  time  the  debt  or  some  part  thereof  fails  due  if  no 
part  thereof  is  due  at  the  time  of  the  notice,  and  in  default  the 
claim  shall  be  forever  barred;  Provided  always  that  in  case  the 
claimant  shall  be  nonsuited,  at  the  trial  the  claimant,  or  his  exe- 
cutors or  administrators,  may  commence  a  new  action  within  a  fur- 
ther period  of  one  month  from  the  time  of  the  nonsuit.  R.  S.  O., 
1887,  c.  110.  s.  33. 

36.  As  to  liability  of  executor  or  administrator  in  res- 
pect of  covenants,  etc.,  in  leases.  Imp.  Act,  22-23  V.,  c.  35,  s. 
27.— -Where   an    executor  or   administrator,    liable   as  such  to   the 
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rents,  covenants  or  agreements  contained  in  any  lease  or  agreement 
for  a  lease  granted  or  assigned  to  the  testator  or  intestate  whose 
estate  is  being  administered,  has  satisfied  all  such  liabilities  under 
the  said  lease  or  agreement  tor  a  lease,  as  have  accrued  due  and  been 
claimed  up  to  the  time  of  the  assignment  hereinafter  mentioned, 
and  has  set  apart  a  sufficient  fund  to  answer  any  future  claim  that 
may  be  made  in  respect  of  any  fixed  and  ascertained  sum  cove- 
nanted or  agreed  by  the  lessee  to  be  laid  out  on  the  property  de- 
mised, or  agreed  to  be  -demised,  although  the  period  for  laying  out 
the  same  may  not  have  arrived,  and  has  assigned  the  lease,  or 
agreement  for  the  lease,  to  a  purchaser  thereof,  he  shall  be  at  liberty 
to  distribute  the  residuary  personal  estate  of  the  deceased  to  and 
among  the  parties  entitled  thereto  respectively,  without  appropriat- 
ing any  part,  or  any  further  part  (as  the  case  may  be),  of  the  per- 
sonal estate  of  the  deceased,  to  meet  any  future  liability  under  the 
said  lease,  or  agreement  for  a  lease;  and  the  executor  or  adminis- 
trator so  distributing  the  residuary  estate  shall  not,  after  having 
assigned  the  said  lease  or  agreement  for  a  lease  and  having,  where 
necessary,  set  apart  such  sufficient  fund  as  aforesaid,  be  personally 
liable  in  respect  of  any  subsequent  claim  under  the  said  lease,  or 
agreement  for  a  lease;  but  nothing  herein  contained  shall  prejudice 
the  right  of  the  lessor,  or  those  claiming  under  him,  to  follow  the 
assets  of  the  deceased  into  the  hands  of  the  person  or  persons  to 
or  amongst  whom  the  said  assets  may  have  been  distributed.  R. 
S.  O.,  1887,  c.  110,  s.  34. 

37.  As  to  liability  of  executor  in  respect  of  rents,  etc.,  in 
conveyances  on  rent  charge,  etc.  Imp.  Act,  22-23  V.,  c.  35, 
«.  28.— In  like  manner  where  an  executor  or  administrator,  liable 
as  such  to  the  rent,  covenants  or  agreements  contained  in  any  con- 
veyance on  chief  rent  or  rent-charge  (whether  any  such  rent  be  by 
limitation  of  use,  grant  or  reservation),  or  agreement  for  such 
conveyance,  granted  or  assigned  to  or  made  and  entered  into  with 
the  testator  or  intestate  whose  estate  is  being  administered,  has 
(satisfied  all  such  liabilities  under  the  said  conveyance,  or  agreement 
for  a  conveyance,  as  may  have  accrued  due  and  been  claimed  up  to 
the  time  of  the  conveyance  hereinafter  mentioned,  and  has  set 
apart  a  sufficient  fund  to  answer  any  future  claim  that  may  be 
made  in  respect  of  any  fixed  and  ascertained  sum  covenanted  or 
agreed  by  th-e  grantee  to  be  laid  out  on  the  property  conveyed,  or 
agreed  to  be  conveyed,  although  the  period  for  laying  out  the  same 
may  not  have  arrived,  and  has  conveyed  such  property,  or  assigned 
the  said  agreement  for  such  conveyance  as  aforesaid,  to  a  purchaser 
thereof,  he  shall  be  at  liberty  to  distribute  the  residuary  personal 
estate  of  the  deceased  to  and  amongst  the  parties  entitled  thereto 
respectively,  without  appropriating  any  part,  or  any  further  part 
(as  the  case  may  be),  of  the  personal  estate  of  the  deceased,  to 
meet  any  future  liability  under  the  said  conveyance,  or  agreement 
for  a  conveyance;  and  the  executor  or  administrator  so  distributing 
the  residuary  estate  shall  not,  after  having  made  or  executed  such 
conveyance  or  assignment,  and  having,  where  necessary,  set  apart 

such  sufficient  fund  as  aforesaid,  be  personally  liable  in  respect  of 
any  subsequent  claim  under  the  said  conveyance,  or  agreement  for 
conveyance;  but  nothing  herein  contained  shall  prejudice  the  right 
of  the  grantor,  or  those  claiming  under  him,  to  follow  the  assets 
of  the  deceased  into  the  hands  of  the  person  or  persons  to  or  among 
whom  the  said  assets  may  have  been  distributed.     R.  S.  O.,  1887,  c. 

110.  s.  35. 
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38.  Distribution  of  assets  under  trust  deeds  for  benefit 
of  creditors,  or  of  the  assets  of  a  testator  or  intestate  after 
notice  given  by  trustee,  assignee,  executor  or  administrator.— 

Where  a  trustee  or  assignee  acting  under  the  trusts  of  a  deed  or 
assignment  for  the  benefit  of  creditors  generally,  or  a  particular 
class  or  classes  of  creditors,  where  the  creditors  are  not  •designated 
by  name  therein,  or  an  executor  or  an  administrator  has  given 
such  or  the  like  notices  as  in  the  opinion  of  the  court  in  which  such 
trustee,  assignee,  executor,  or  administrator  is  sought  to  be  charged, 
would  have  been  given  by  the  High,  Court  in  an  action  for  the  ex- 
ecution of  the  trusts  of  such  deed  or  assignment,  or  an  administra- 
tion suit  (as  the  case  may  be),  for  creditors  and  others,  to  send 
into  such  trustee,  assignee,  executor  or  administrator,  their  claims 
against  the  person  for  the  benefit  of  the  creditors  of  whom  such 
deed  or  assignment  is  made,  or  the  estate  of  the  testator  or  intes- 
tate (as  the  case  may  be),  the  trustee,  assignee,  executor  or  admin- 
istrator shall,  at  the  expiration  of  the  time  named  in  the  said  no- 
tices, or  the  last  of  the  said  notices,  for  sending  in  such  claims,  be 
at  liberty  to  distribute  the  proceeds  of  the  trust  estate,  or  the  assets 
of  the  testator  or  intestate  (as  the  case  may  be),  or  any  part  thereof 
amongst  the  parties  entitled  thereto,  having  regard  to  the  claims  of 
which  the  trustee,  assignee,  executor  or  administrator  has  then 
notice,  and  shall  not  be  liable  for  the  proceeds  of  the  trust  estate, 
or  assets  (as  the  case  may  be),  or  any  part  thereof,  so  distributed 
to  any  person  of  whose  claim  the  trustee,  assignee,  executor  or  ad- 
ministrator had  not  notice  at  the  time  of  the  distribution  thereof 
or  a  part  thereof  (as  the  case  may  be);  but  nothing  in  this  Act  con- 
tained shall  prejudice  the  right  of  any  creditor  or  claimant  to  fol- 
low the  proceeds  of  the  trust  estate  or  assets  (as  the  case  may  be), 
or  any  part  thereof,  into  the  hands  of  the  person  or  persons  who 
may  have  received  the  same  respectively.    R.  S.  O.,  1887,  c.  110,  s.  36. 

SUMMARY  APPLICATION  TO  COURT  FOR  ADVICE. 

39.  Trustee,  etc.,  may  apply  for  advice  in  management,  of 
trust  property.  Imp.  Act,  22-23  V.,  c.  35,  s.  30.— (1)  Any  trus- 
tee, guardian,  executor  or  administrator,  shall  be  at  liberty,  without 
the  institution  of  an  action,  to  apply  in  court  or  in  chambers  in 
the  manner  prescribed  by  Rules  of  Court,  for  the  opinion,  advice 
or  direction  of  a  Judge  of  the  High  Court  on  any  question  respect- 
ing the  management  or  administration  of  the  trust  property  or  the 
assets  of  a  testator  or  intestate. 

(2)  The  trustee,  guardian,  executor  or  administrator,  acting 
upon  the  opinion,  advice  or  direction  given  by  the  Judge,  shall  be 
deemed,  so  far  as  regards  his  own  responsibility,  to  have  discharged 
his  duty  as  such  trustee,  guardian,  executor,  or  administrator,  in 
the  subject  matter  of  the  said  application;  but  this  provision  shall 
not  extend  to  indemnify  a  trustee,  guardian,  executor  or  admin- 
istrator in  respect  of  any  act  done  in  accordance  with  such  opinion, 
advice  or  direction  as  aforesaid,  if  the  trustee,  guardian,  executor 
or  administrator  has  been  guilty  of  any  fraud  or  wilful  conceal- 
ment or  misrepresentation  in  obtaining  such  opinion,  advice  or 
direction.  R.  S.  O.,  1887,  c.  110,  s.  37.  (As  amended  by  2  Edw.  VII, 
c.  12,  s.  18.) 

(As  to  costs  see  Cap.  51,  sec.  119.) 
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ALLOWANCE   TO   TRUSTEES   AND   EXECUTORS. 

40.  Allowance  to  trustees.— Any  trustee  under  a  deed,  set- 
tlement or  will,  any  executor  or  administrator,  any  guardian  ap- 
pointed by  any  court,  and  any  testamentary  guardian,  or  any  other 
trustee,  howsoever  the  trust  is  created,  shall  be  entitled  to  such 
fair  and  reasonable  allowance  for  his  care,  pains  and  trouble,  and 
his  time  expended  in  and  about  the  trust  estate,  as  may  be  allowed 
by  the  High  Court  or  Judge"  or  Surrogate  Court  Judge,  or  by  any 
Master  or  Referee  thereof,  to  whom  the  matter  may  be  referred. 
R.  S.  O.,  1887,  e.  110,  s.  38.     (As  amended  by  63  Vict.,  c.  17,  s.  18.) 

41.  Allowance  to  be  made  though,  the  estate  not  before 
the  Court.— A  Judge  of  the  High  Court  may,  on  application  to  him 
for  the  purpose,  settle  the  amount  of  such  compensation,  although 
the  trust  estate  is  not  before  the  court  in  any  action.  R.  S.  O.,  1887, 
c.  110.  s.  39. 

42.  Act  to  apply  to  existing  as  well  as  future  trusts. — 
Compensation  may  be  allowed  in  the  case  of  any  trust  heretofore 
created,  as  well  as  in  any  to  be  hereafter  created.  R.  S.  O.,  1887, 
c.  110.  s.  40. 

43.  Surrogate  Judge  may  order  an  allowance  to  be  made 
to  executor  or  administrator  out  of  the  estate  for  his  trouble. 
The  Judge  of  any  Surrogate  Court  may  allow  to  the  executor  or 
trustee  or  administrator  acting  under  a  will  or  letters  of  adminis- 
tration, a  fair  and  reasonable  allowance  for  his  care,  pains  and 
trouible,  and  his  time  expended  in  or  about  the  executorship,  trustee- 
ship or  administration  of  the  estate  and  effects  vested  in  him  under 
the  will  or  letters  of  administration,  and  in  administering,  dispos- 
ing and  settling  the  same,  and  generally  in  arranging  and  settling 
the  affairs  of  the  estate,  and  may  make  an  order  or  orders  from 
time  to  time  therefor  and  the  same  shall  be  allowed  to  an  executor, 
trustee  or  administrator  in  passing  his  accounts.  R.  S.  O.,  1887, 
c.  110,  s.  41. 

(2)  Where  a  barrister  or  solicitor  is  a  trustee  or  an  executor 
or  an  administrator  and  has  rendered  necessary  professional  ser- 
vices to  the  estate,  regard  may  be  had  in  making  the  allow- 
ance to  such  circumstance,  and  such  allowance  shall  be  increased  by 
such  amount  as  the  court,  judge,  master  or  referee  may  consider  to 
be  fair  and  reasonable  in  respect  of  such  necessary  professional 
services;  provided  that  nothing  in  this  subsection  shall  affect  pend- 
ing litigation.     (Added  by  3  Edw.  VII,  c.  7,  s.  27.) 

44.  Where  allowance  fixed  by  the  instrument. — Nothing  in 
the  next  preceding  four  sections  shall  apply  to  any  case  in  which 
the  allowance  is  fixed  by  the  instrument  creating  the  trust.  R.  S. 
O.,  1887,  c.  110,  s.  42. 

62  VICT.   (2)  CHAP.  15. 

AN  ACT  TO  AMEND  THE  LAW  RESPECTING  THE  LIABILITY 
OP  TRUSTEES. 

Assented  to  1st  April,   1899. 

Her  Majesty  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  Ontario,  enacts  as  follows:  — 
1.  Belief  of  trustees  committing  technical  breach  of  trust. 

— If  in  any  proceeding  affecting  trustees  or  trust  property  it  appears 
to  the  court  that  a  trustee,  whether  appointed  by  the  court,  or  by 
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an  instrument  in  writing,  or  otherwise,  or  that  any  person  who  in 
law  may  he  held  to  be  fiduciarily  responsible  as  a  trustee,  is  or  may 
be  personally  liable  for  any  breach  of  trust  whether  the  transac- 
tion alleged  or  found  to  be  a  breach  of  trust  occurred  before  or 
after  the  passing  of  this  Act,  but  has  acted  honestly  and  reasonably, 
and  ought  fairly  to  be  excused  for  the  breach  of  trust,  and  for  omit- 
ting to  obtain  the  directions  of  the  court  in  the  matter  in  which  he 
committed  such  breach,  then  the  court  may  re.ieve  the  trustee 
either  wholly  or  partly  from  personal  liability  for  the  same.  Imp. 
Act,  59-60  Vict.,  c.  35,  s.  3. 

2.  Rev.  Stat.,  c.  129,  s.  33  application,  of. — Section  33  of 
"The  Trustee  Act"  shall  extend  to  and  include  administrators  upon 
intestacy,  and  with  will  annexed  and  whether  already  appointed  or 
hereafter  to  be  appointed. 

3.  Payment  into  court  by  person  holding  trust  moneys 
for  trustee. —  (1)  Any  persons  with  whom  trust  moneys  have  been 
deposited  or  to  whose  hands  trust  moneys  have  come,  may  in  case 
the  trustee  has  been  absent  from  the  Province  for  a  period  of  a 
year  and  is  not  likely  to  return  at  an  early  date  or  in  the  event  of 
the  trustee's  death,  pay  the  same  into  the  High  Court  under  and 
in  conformity  with  the  provisions  of  law  for  the  relief  of  trustees. 

(2)  This  section  shall  extend  to  a  case  where  there  are  more 
trustees  than  one  and  the  trustee  or  trustees  in  the  Province  can- 
not give  an  acquittance  of  the  money. 
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R.   S.  O..  1897,  CHAPTER  130. 

AN  ACT   RESPECTING  INVESTMENTS  BY  TRUSTEES. 

Her  Majesty,  by  and  with  advice  and  consent  of  the  Legisla- 
tive Assembly  of  the  Province  of  Ontario,  enacts  as  follows:  — 

1.  Short  title.— This  Act  may  be  cited  as  "The  Trustee  In- 
vestment Act." 

2.  Trustees  or  executors  may  invest  trust  moneys  in  cer- 
tain securities.  Imp.  Act,  23-24  V.,  c.  145,  s.  25.— (1)  Trustees 
or  executors  having  trust  money  in  their  hands,  which  it  is  in 
their  duty,  or  which  it  is  in  their  discretion,  to  invest  at  interest,  shall 
be  at  liberty  at  their  discretion,  to  invest  the  same  in  any  stock,  de- 
bentures or  securities  of  the  Government  of  the  Dominion  of  Can- 
ada, or  of  this  Province,  or  of  any  of  the  other  Provinces  of  Can- 
ada, or  in  debentures  or  securities,  the  payment  of  which  is  guar- 
anteed by  the  Government  of  the  Dominion  of  Canada,  or  of  this 
Province,  or  of  any  of  the  other  Provinces  of  Canada,  or  in  the 
debentures  of  any  municipality  in  this  Province;  or  in  securities 
which  are  a  first  charge  on  land  held  in  fee  simple  in  the  Provinces 
of  Ontario  and  Manitoba  provided  that  such  investments  are  in 
other  respects  reasonable  and  proper,  and  such  trustees  or  execut- 
ors shall  also  be  at  liberty,  at  their  discretion,  to  call  in  any  trust 
funds  invested  in  any  other  securities  than  as  aforesaid,  and  to  in- 
vest the  same  in  any  such  stock,  debentures  or  securities  aforesaid, 
and  also,  from  time  to  time,  at  their  discretion,  to  vary  any  such 
investments  as  aforesaid,  for  others  of  the  same  nature;  and  any 
such  moneys  already  invested  in  any  such  stock,  debentures  or  se- 
curities as  aforesaid,  shall  be  held  and  taken  to  have  been  lawfully 
and  properly  invested.     [As  amended  by  7  Edw.  VII.,  c.  23,  s.  2.) 

(2.)  This  section  to  apply  to  all  trustees,  etc.— This  section 
shall  apply  and  extend  to  both  present  and  future  trustees  and  ex- 
ecutors.    R.  S.  O.,  1887,  c.  110,  s.  29  (1  and  3.) 

3.  Interpretation.— "Trustee."— (1)  For  the  purposes  of  the 
following  sections  of  this  Act  the  expression  "trustee"  shall  be 
deemed  to  include  an  executor  or  administrator  and  a  trustee  whose 
trust  arises  by  construction  or  implication  of  law  as  well  as  an 
express  trustee. 

(2)  The  provisions  of  this  Act  relating  to  a  trustee  shall  apply 
as  well  to  several  joint  trustees  as  to  a  sole  trustee. 

(3)  The  expression  "stock"  shall  include  fully  paid  up  shares. 

(4)  The  expression  "instrument"  shall  include  an  Act  of  the 
Legislature  of  Ontario.    54  V.,  c.  19,  s.  2. 

4.  Additional  powers  given. — Proviso. — The  powers  hereby 
conferred  are  in  addition  to  the  powers  conferred  by  the 
instrument,  if  any,  creating  the  trust;  Provided  that  nothing  here- 
in contained  shall  authorize  any  trustee  to  do  anything  which  he 
is  in  express  terms  forbidden  to  do,  or  to  omit  to  do  anything 
which  he  is  in  express  terms  directed  to  do,  by  the  instrument 
creating  the  trust.     R.  S.  O.,  1887,  c.  110,  s.  29  (2);  54  V.,  c.  19,  s.  3 

5.  Investment  of  trust  funds. — (1)  It  shall  be  lawful  for  a 
trustee,  unless  expressly  forbidden  by  the  instrument  (if  any) 
creating  the  trust,  to  invest  any  trust  funds  in  his  hands  in  term- 
inable debentures  or  debenture  stock  of  the  hereinafter  mentioned 
societies  and  companies,  provided  that  such  investment  is  in  other 
respects  reasonable  and  proper,  and  that  the  debentures  are  re- 
gistered, and  are  transferable  only  on  the  books  of  the  society  or 
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company  in  his  name  as  the  trustee  for  the  particular  trust  estate 
for  which  they  are  held  in  such  debentures  or  debenture  stock  as 
aforesaid: — 

(a)  Of  any  incorporated  society  or  company  which  has  been, 
or  shall  hereafter  be  authorized  by  any  lawful  authority  to  lend 
money  upon  mortgages  on  real  estate,  or  for  that  purpose  and  other 
purposes,  such  society  or  company  having  a  capitalized,  fixed,  paid 
up  and  permanent  stock  not  liable  to  be  withdrawn  therefrom 
amounting  to  at  least  $400,000,  and  having  a  reserve  fund  amount- 
ing to  not  less  than  25  per  cent,  of  its  paid-up  capital,  and  its 
stock  having  a  market  value  of  not  less  than  7  per  cent,  premium; 

(b)  Or  of  any  society  or  company  heretofore  incorporated  un- 
der chapter  164  of  the  Revised  Statutes  of  Ontario,  1877,  or  any 
Act  incorporated  therewith,  or  under  chapter  169  of  the  Revised 
Statutes  of  Ontario,  1887,  having  a  capitalized,  fixed,  paid  up,  and 
permanent  stock  not  liable  to  be  withdrawn  therefrom  amounting 
to  at  least  $200,000,  and  having  a  reserve  fund  amounting  to  not 
less  than  15  per  cent,  of  its  paid-up  capital  and  its  stock  having 
a  market  value  of  not  less  than  7  per  cent,  premium;  provided  that 
nothing  in  this  clause  (b)  shall  in  any  way  affect  any  investment 
made  under  statutory  authority  before  the  passing  of  this  Act. 

(2)  The  trustees  may  from  time  to  time  vary  any  such  invest- 
ment. 54  V.,  c.  19,  s.  4  (a-c).  (As  amended  by  62  Vict.  (2),  c.  11, 
s.  32,  1  Edw.  VII,  c.  14,  and  3  Edw.  VII,  c.  7,  s.  25). 

6.  Companies  in  which  funds  invested  to  be  approved  by 
Lieutenant-Governor. —  No  investments  shall  be  made  under  au- 
thority of  this  Act  in  the  debentures  of  any  society  or  company  of 
the  class  first  hereinbefore  mentioned  which  has  not  obtained  an 
order  of  the  Lieutenant-Governor  in  Council  approving  of  invest- 
ments in  the  debentures  thereof;  and  such  approval  is  not  to  be 
granted  to  any  society  or  company  which  does  not  appear  to  have 
kept  strictly  within  its  legal  powers  in  relation  to  borrowing  and 
investment.     54  V.,  c.  19,  s.  5. 

7.  Revocation  of  Order  in  Council  approving  of  invest- 
ments.—The  Lieutenant-Governor  in  Council  if  he  deems  it  expe- 
dient may  at  any  time  revoke  any  Order  in  Council  previously 
made  approving  of  investments  in  the  debentures  or  debenture 
stock  of  any  society  or  company.  Such  revocation  shall  not  affect 
the  propriety  of  investments  made  before  such  revocation.  54  V., 
c.  19,  s.  6. 

8.  "When  trustee  not  chargeable  for  lending  on  insuffic- 
ient security.  Imp.  Act,  51-52  V.,  c.  59,  s.  4.— (1)  No  trustee 
lending  money  upon  the  security  of  any  property  shall  be  charge- 
able with  breach  of  trust  by  reason  only  of  the  proportion  borne 
by  the  amount  of  the  loan  to  the  value  of  the  property  at  the  time 
when  the  loan  was  made,  provided  that  it  appears  to 
the  court  that  in  making  the  loan  the  trustee  was  acting  upon  a 
report  as  to  the  value  of  the  property  made  by  a  person  whom  the 
trustee  reasonably  believed  to  be  an  able,  practical  surveyor  or 
valuer,  instructed  and  employed  independently  of  any  owner  of 
the  property,  whether  such  surveyor  or  valuer  carried  on  business 
in  the  locality  where  the  property  is  situate  or  elsewhere,  and 
that  the  amount  of  the  loan  does  not  exceed  one-half  of  the  value 
of  the  property,  as  stated  in  the  report.,  and  that  the  loan  was 
made  under  the  advice  of  the  surveyor  or  valuer  expressed  in  the 
report.  This  section  shall  apply  to  a  loan  upon  any  property  on 
which  the  trustee  can  lawfully  lend. 
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(2)  This  section  shall  apply  to  transfers  of  existing  securities 
as  well  as  to  new  securities  and  to  investments  made  as  well  be- 
fore as  on  and  after  the  4th  day  of  May,  1891,  unless  "some  action 
or  other  proceeding  was  pending  with  reference  thereto  at  the 
said  date.     54  V.,  c.  19,.  s.  9. 

9.  Trustee  lending  more  than  authorized  amount.  Imp. 
Act,  51-52  V.,  c.  59,  s.  5.— -(1)  Where  a  trustee  has  improperly 
advanced  trust  money  on  a  mortgage  security  which  would  at  the 
time  of  the  investment  have  been  a  proper  investment  in  all  res- 
pects for  a  less  sum  than  was  actually  advanced  thereon,  the  se- 
curity shall  be  deemed  an  authorized  investment  for  such  less  sum, 
and  the  trustees  shall  only  be  liable  to  make  good  the  sum  ad- 
vanced in  excess  thereof  with  interest. 

(2)  This  section  shall  apply  to  investments  made  as  well  be- 
fore as  on  and  after  the  4th  day  of  May/  1891,  unless  some  action 
or  other  proceeding  was  pending  with  reference  thereto  at  the 
said  date.     54  V.,  c.  19.  s.  10. 

63.  Vict.,  chap.  18,  s.  2. — No  executor,  administrator  or  trustee 
shall  be  liable  for  breach  of  trust  by  reason  only  of  his  continuing 
to  hold  an  investment  which  has  ceased  to  be  an  investment  au- 
thorized by  the  instrument  of  trust  or  by  the  general  law;  and 
this  provision  shall  apply  to  cases  arising  either  before  or  after 
the  passing  of  this  Act. 

R.  S.  0.,  1897,  CHAP    131. 

AN  ACT  TO  PROTECT  PERSONS  ACTING  AS  EXECUTORS  OR 
ADMINISTRATORS. 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts  as  follows: 

1.  Protection  of  persons  acting  as  executors  and  adminis- 
trators of  persons  supposed  to  be  deceased. —  Wihere  any  one 
has  been  or  is  hereafter  appointed,  by  a  court  having  jurisdiction 
in  that  behalf,  administrator  of  the  estate  of  any  person  who  on 
account  of  absence  for  seven  years  or  for  any  other  reason  has 
been  presumed  to  be  dead,  or  where  probate  of  a  will  made  by  any 
such  person  has  been  or  shall  be  granted  by  such  court,  all  acts 
done  under  the  authority  of  such  appointment  or  probate,  shall, 
death  was  erroneous,  be  as  valid  and  effectual  as  such  acts  would 
have  been  had  such  person  been  dead;  but  the  person  erroneously 
presumed  to  be  dead  shall,  subject  to  the  provisions  of  sections  3 
and  4,  have  the  right  to  recover  from  the  person  acting  as  ex- 
ecutor or  administrator  any  part  of  the  estate  remaining  in  his 
hands  undistributed,  and  no  more;  and  shall,  subject  to  the  pro- 
visions of  the  statutes  of  limitations,  be  entitled  to  recover  from 
any  one  who  received  any  portion  of  his  estate  as  one  of  his  next 
of  kin,  or  as  a  devisee,  legatee  or  heir,  or  as  the  husband  or  wife 
of  such  person,  the  portion  so  received,  or  the  value  thereof.  53 
V.,  c.  29.  s.  1. 

2.  Protection  of  personal  representatives  acting  upon 
supposed  intestacy  of  deceased.— Where  a  will  is  admitted  to 
probate,  or  a  grant  of  administration  is  made  with  will  annexed, 
or  on  account  of  supposed  intestacy,  by  a  court  having  jurisdiction 
in  that  behalf,  all  acts  done  under  the  authority  of  such  will  or 
grant  of  administration  shall,  notwithstanding  it  may  afterwards 
appear  that  the  deceased  bad  left  a  will,  or  left  a  will  which  super- 
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seded  that  of  which  probate  was  granted  or  which  was  annexed 
to  the  said  letters,  or  notwithstanding  that  it  appears  that  the  will 
admitted  to  probate  or  administration  was  not  duly  executed,  or 
was  for  any  reason  invalid,  be  as  valid  and  effectual  as  such  acts 
would  have  been  if  such  will  had  been  the  last  will  of  the  de- 
ceased, and  had  been  duly  executed  and  had  been  valid,  or  in  case 
of  administration  as  on  intestacy  as  valid  as  such  acts  would  have 
been  if  the  deceased  had  died  intestate;  but  upon  the  revocation 
of  the  grant  of  probate  or  administration,  the  new  personal  repre- 
sentative of  the  deceased  shall,  subject  to  the  provisions  of  sec- 
tions 3  and  4,  have  the  right  to  recover  from  the  person  acting  as 
executor  or  administrator  as  aforesaid,  any  part  of  the  estate  re- 
maining in  his  hands  undistributed,  and  no  more;  and  shall,  sub- 
ject to  the  provisions  of  the  statutes  of  limitations,  be  entitled  to 
recover  from  any  one  who  erroneously  received  any  portion  of  the 
estate  of  the  deceased  as  one  of  his  next  of  kin,  or  as  a  devisee, 
legatee,  or  heir,  or  as  the  husband  or  wife  of  the  deceased  the 
portion  so  received  or  the  value  thereof.     53  V.,  c.  29,  s.  2. 

3.  Costs  of  executors  and  administrators. — The  said  execut- 
or or  administrator  shall  have  the  right  to  retain  out  of  any  amount 
remaining  in  his  hands  undistributed  his  proper  costs  and  ex- 
penses in  the  administration  of  the  estate.     53  V.,  c.  29,  s.  3. 

4.  Persons  acting  fraudulently.—  Nothing  herein  contained 
shall  protect  any  person  acting  as  administrator  or  executor  where 
such  person  has  been  privy  to  any  fraud  by  means  of  which  the 
grant  of  administration  or  probate  was  obtained,  or  in  cases  arising 
under  section  1  in  respect  of  anything  done  after  he  becomes  aware 
that  the  person  who  has  presumed  to  be  dead  is  alive,  or  in  cases 
arising  under  section  2,  that  the  will  was  not  duly  executed,  or  for 
some  other  reason  was  invalid,  unless  the  thing  so  done  was  in 
pursuance  of  a  contract  for  valuable  consideration  made  before  the 
said  executor  or  administrator  was  aware  to  the  effect  aforesaid. 
53  V..  c.  29,  s.  4. 


NEW  BRUNSWICK. 

C.  S.  N.  B.,  1903,  CHAP.  162. 

RESPECTING  TRUSTEES. 

SHORT  TITLE. 

1.  Short  title.— This  Chapter  may  be  cited  as  "The  Trustee 
Act." 

PART  I. 

2.  Interpretation.— In  this  Chapter,  unless  the  context  other- 
wise requires — 

(1.)  "Contingent  right."— The  words  "contingent  right"  as 
applied  to  lands  include  a  contingent  or  executory  interest,  a  pos- 
sibility coupled  with  an  interest,  whether  the  object  of  the  gift  or 
limitation  of  such  interest  or  possibility  be  or  be  not  ascertained; 
also  a  right  of  entry  whether  immediate  or  future,  and  whether 
vested  or  contingent.  (See  Imp.  Acts,  13  and  14  V.,  c.  60,  s.  2;  56 
and  57  V.,  c.  53.  s.  50.) 

(2.)  "Convey." — "Conveyance." — The  words  "convey"  and  "con- 
veyance" applied  to  any  person  include  the  execution  by  that  per- 
son of  every  necessary  or  suitable  assurance  for  conveying,  as- 
signing, appointing,  surrending,  or  otherwise  transferring  or  dis- 
posing of  land  whereof  he  is  seized  or  possessed,  or  wherein  he  is 
entitled  to  a  contingent  right,  either  for  his  whole  estate  or  for 
any  less  estate,  together  with  the  performance  of  all  formalities 
required  by  law  to  the  validity  of  the  conveyance,  including  the 
acts  to  be  performed  by  married  women  to  bar  dower  or  convey 
their  interest  in  real  property  under  the  Statutes  and  law  of  this 
Province.  (See  Imp.  Acts,  13  and  14  V.,  c.  60,  s.  2;  56  and  57  V., 
c.  53,  s.  50.) 

(3.)  "Devisee."— The  word  "devisee»"  includes  the  heir  of  a 
devisee  and  the  devisee  of  an  heir,  and  any  person  who  maw  claim 
right  by  devolution  of  title  of  a  similar  description.  (See  Imp. 
Acts,  13  and  14  V.,  c.  60,  s.  2;  56  and  57  V.,  c.  53,  s.  50.) 

(4.)  "Instrument."- The  expression  "instrument"  includes 
Act  of  the  Legislature  of  New  Brunswick,  and  any  Statute  in  force 
in  this  Province.  (See  Imp.  Act,  56  and  57  V.,  c.  53,  s.  50;  2  Edw. 
VII,  c.  4,  s.  3  (4)   ). 

(5.) "Lands."— The  expression  "lands"  shall  extend  to  and  in- 
clude messuages,  tenements  and  hereditaments,  corporeal  and  in- 
corporeal, of  every  tenure  or  description,  whatever  may  be  the  es- 
tate or  interest  therein.  (See  Imp.  Acts,  13  and  14  V.,  c.  60,  s.  2; 
56  and  57  V..  c.  53.  s.  50.) 

(6.)  "Lunatic."— The  word  "lunatic"  shall  mean  any  person 
who  shall  have  been  found  to  be  a  lunatic  upon  a  commission  of 
inquiry  in  the  nature  of  a  writ  delunatico  inquirendo,  and  the  ex- 
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pression  "person  of  unsound  mind"  shall  mean  any  person  not  an 
infant  who  not  having  been  found  to  be  a  lunatic  shall  be  incapable 
from  infirmity  of  mind  to  manage  his  own  affairs.  (See  Imp.  Act, 
13  and  14  V..  c.  60,  s.  2.) 

(7.)  "Mortgage."— "Mortgagee."— The  expressions  "mortgage" 
and  "mortgagee"  include  and  relate  to  every  estate  and  interest 
regarded  in  Equity  as  merely  a  security  for  money.  (See  Imp. 
Acts,  13  and  14  V.,  c.  60,  s.  2;  56  and  57  V.,  c.  53,  s.  50.) 

(8.)  "Pay."— "Payment."— The  expressions  "pay"  and  "pay- 
ment" as  applied  in  relation  to  stocks  and  securities,  and  in  con- 
nection with  the  expression  "into  court"  include  the  deposit  or 
transfer  of  the  same  in  or  into  court.  (See  Imp.  Acts,  56  and  57 
V.,  c.  53.  s.  50.) 

(9.) "Possessed."— The  expression  "possessed"  applies  to  receipt 
of  income  of,  and  to  any  vested  estate  less  than  a  life  estate,  legal 
or  equitable,  in  possession  or  in  expectancy,  in  any  land.  (See  Imp. 
Acts,  13  and  14  V.,  c.  60,  s.  2;   56  and  57  V.,  c.  53,  s.  50.) 

(10.)  "Property."— The  expression  "property"  includes  real  and 
personal  property,  and  any  estate  and  interest  in  any  property,  real 
or  personal,  and  any  debt,  and  anything  in  action,  and  any  other 
right  or  interest,  whether  in  possession  or  not.  (See  Imp.  Acts, 
56  and  57  V.,  c.  53,  s.  50.) 

(11.)  "Rights."— The  expression  "rights"  includes  estates  and 
interests.     (See  Imp.  Act,  56  and  57  V.,  c.  53,  s.  50.) 

(12.)  "Securities."— The  expression  "securities"  includes  stocks, 
funds  and  shares.     (See  Imp.  Act,  56  and  57  V.,  c.  53,  s.  50.) 

(13.)  "Stock."— The  word  "stock"  includes  fully  paid-up  shares; 
and,  so  far  as  relates  to  vesting  orders  made  by  the  court  under 
this  Chapter,  includes  any  fund,  annuity,  or  security  transferable 
in  books  kept  by  any  incorporated  bank,  company  or  society,  or 
by  instrument  of  transfer,  either  alone  or  accompanied  by  other 
formalities,  and  any  share  or  interest  therein.  (See  Imp.  Acts, 
13  and  14  V.,  c.  60,  s.  2;  56  and  57  V.,  c.  53,  s.  50.) 

(14.)  "Transfer."— The  expression  "transfer"  in  relation  to 
stock,  includes  the  performance  and  execution  of  every  deed,  power 
of  attorney,  act,  and  thing  on  the  part  of  the  transferor  to  effect 
and  complete  the  title  in  the  transferee.  (See  Imp.  Acts,  13  and  14 
V.,  c.  60,  s.  2;  56  and  57  V.,  c.  53,  s.  50.) 

(15  )  "Trust." — "Trustee." — The  word  "trust"  does  not  include 
the  duties  incident  to  an  estate  conveyed  by  way  of  mortgage;  but 
with  this  exception  the  expressions  "trust"  and  "trustee"  include, 
implied  and  constructive  trusts,  and  cases  where  the  trustee  has  a 
beneficial  interest  in  the  trust  property,  and  the  duties  incident  to 
the  office  of  personal  representative  of  a  deceased  person.  (See 
Imp.  Acts,  13  and  14  V.,  c.  60,  s.  2;  56  and  57  V.,  c.  53,  s.  50.) 

PART  II. 

INVESTMENTS. 

3.  Authorized  investments. — Re-investments. —  (1)  Trustees 
or  executors  having  trust  money  in  their  hands,  which  it  is  their 
duty  or  which  it  is  in  their  discretion,  to  invest  at  interest,  shall 
be  at  liberty,  at  their  discretion,  to  deposit  the  same  in  any  bank 
duly  chartered  to  do  banking  business  in  Canada,  and  having  an 
agency  in  the  Province,  or  to  invest  the  same  in  any  stock,  bonds, 
debentures,  or  securities  of  the  Government  of  the  Dominion  of 
Canada  or  of  this  Province,  or  of  any  municipality  or  city  or  school 
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district  of  this  Province,  or  in  securities  which  are  a  first  charge 
on  land  held  in  fee  simple,  provided  that  such  investments  are  in 
other  respects  reasonable  and  proper,  and  such  trustees  or  execut- 
ors shall  also  be  at  liberty,  at  their  discretion,  to  call  in  any  trust 
funds  invested  in  any  other  securities  than  as  aforesaid,  and  to 
invest  the  same  in  any  such  stock,  bonds,  debentures  or  securities 
aforesaid,  and  also  from  time  to  time,  at  their  discretion,  to  vary 
any  such  investment  as  aforesaid,  for  others  of  the  same  nature. 

(2.)  Application  of  section.— This  section  shall  apply  and 
extend  to  both  present  and  future  trustees  and  executors.  2  Edw. 
VII.  c.  4.  s.  2. 

4.  Powers  of  investment  to  be  additional  to  those  in  trust 
instrument.— The  powers  conferred  by  sections  3  to  9  of  this  Chap- 
ter, are  in  addition  to  the  powers  conferred  by  the  instrument,  if 
any,  creating  the  trust.  Provided  that  nothing  in  section  8  con- 
tained shall  authorize  any  trustee  to  do  anything  which  he  is  in 
express  terms  forbidden  to  do,  or  to  omit  to  do  anything  which  he 
is  in  express  terms  directed  to  do,  by  the  instrument  creating  the 
trust.     2  Edw.  VII.  c.  4.  s.  4. 

5.  Investments  in  debenture  stock  of  company  incorporat- 
ed by  laws  of  Dominion  or  of  Province. —  (1)  It  Shall  be  lawful 
for  a  trustee,  unless  expressly  forbidden  by  the  instrument  (if  any) 
or  authority  .creating  the  trust,  to  invest  any  trust  funds  in  his 
hands  in  terminal  debentures  or  •debenture  stock  of  any  corpora- 
tion incorporated  under  the  laws  of  the  Parliament  of  the  Dominion 
of  Canada,  or  of  the  Legislature  of  this  Province,  complying  with 
and  fulfilling  the  hereinafter  specified  conditions,  provided  such 
investment  is  in  other  respects  reasonable  and  proper,  and  the  de- 
bentures are  registered  and  are  transferable  only  on  the  books  of 
the  corporation  in  his  name  as  the  trustee  for  the  particular  trust 
estate  for  which  they  are  held  in  such  debentures  or  debenture 
stock  ?.s  aforesaid. 

(a.)  Subscribed  capital  of  corporation,  etc. — Such  corpora- 
tion shall  have  a  subscribed  permanent  capital  of  not  less  than 
three  hundred  thousand  dollars,  on  which  there  has  been  paid  not 
less  than  one  hundred  and  twenty  thousand  dollars,  and  in  case 
more  than  seventy-five  per  cent,  of  said  subscribed  capital  is  paid 
in,  then  such  corporation  must  have  a  reserve  fund  set  aside  out 
of  the  profits  of  the  corporation  of  not  less  than  twenty-five  per 
cent,  of  its  paid-up  capital,  and  its  stock  must  have  a  market  value 
of  not  less  than  seven  per  cent,  premium. 

(b.)  Corporation  to  be  authorized  to  lend  money,  etc. — 
Such  corporation  shall  by  its  charter  be  authorized  to  lend  money 
upon  mortgage  on  real  estate,  or  for  that  purpose  and  other  pur- 
poses. 

(c)  Order  in  Council  authorizing  investments  in  debent- 
ures of  corporation. — Such  corporation  shall  have  obtained  and 
hold  an  unrevoked  order  of  the  Lieutenant-Governor-in-Council 
approving  of  such  corporation  and  authorizing  and  approving  in- 
vestments by  trustees  in  the  debentures  thereof  under  the  pro- 
visions of  this  Chapter. 

(d.)  Renewal  of  order  in  Council  on  coming  into  force  of 
Chapter.— Upon  the  coming  into  force  of  this  Chapter,  any  order 
in  Council  made  under  the  provisions  of  Chapter  4  of  the  Acts 
of  Assembly,  2  Edw.  VII,  approving  of  investments  by  trustees  in 
the  debentures  of  any  company  shall  become  revoked,  but  any 
company  holding  such  order  may  apply  for  an  order  of  the  Lieu- 
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tenant-Governor-in-Council,  to  be  made  under  the  provisions  of  this 
Chapter,  authorizing  and  approving  investments  by  trustees  in  the 
debentures  thereof,  and  unless  such  order  is  obtained  and  remains 
unrevoked,  no  trustee  shall  be  authorized  to  invest  in  the  deben- 
tures of  such  company.  Provided,  however,  the  revocation  of  any 
such  existing  order  by  the  coming  into  force  of  this  Chapter  shall 
not  affect  the  propriety  of  any  investments  before  such  revocation. 

(2.)  Deposit  by  corporation  with  Receiver  General.— 
Before  the  Lieutenant-Governor-in-Council  shall  make  any  order 
allowing  or  approving  of  such  investments  in  any  such  corporation, 
the  corporation  applying  for  such  order  shall  deposit  with  the  Re- 
ceiver-General such  sum,  and  increase  or  decrease  the  amount  of 
such  deposit  from  time  to  time,  as  the  Lieutenant-Governor-in- 
Council  shall  by  order  fix  and  determine.  In  fixing  the  amount  to 
be  so  deposited,  regard  shall  be  had  to  the  amount  of  trust  funds 
invested  or  likely  to  be  invested  by  trustees  in  the  Province,  and 
to  the  proportion  which  the  assets  of  the  company  bear  to  its 
liabilities  and  to  the  security  afforded  trustees  by  the  corporation 
j.part  from  such  deposit.  Such  deposit  shall  remain  and  continue 
in  the  hands  of  the  Government  of  the  Province  for  the  protection 
of  trustees  investing  in  such  company  under  this  Chapter,  and  not- 
withstanding any  order  authorizing  the  investment  by  trustees  in 
the  debentures  of  such  company  be  revoked,  such  deposit  shall  not 
be  returned  to  the  company  so  long  as  any  investments  made  by 
trustees  in  the  debentures  of  such  company  under  the  provisions 
of  this  Chapter  remain  outstanding. 

(3.)  Receipt  on  deposit. — Interest  on  deposit. —  Upon  receiv- 
ing any  deposit  made  by  any  such  corporation  under  the  provision 
of  this  Chapter,  the  Receiver-General  shall  deliver  to  the  corpora- 
tion a  receipt  therefor  signed  by  the  Receiver-General,  and  there 
shall  be  paid  to  the  company  making  such  deposit  interest  on  the 
amount  at  any  time  on  deposit  in  the  hands  of  the  Receiver-General 
at  the  rate  of  three  per  centum  per  annum,  such  interest  to  be  paid 
half-yearly  by  warrant  in  the  usual  manner.  2  Edw.  VII,  c.  4,  ss. 
5,  6.  7,  am: 

6.  Revocation  of  order  in  Council  not  to  affect  existing 
investments.—  No  revocation  by  the  Lieute-nant-Governor-in-Coun- 
cil  of  any  order  in  Council  previously  made  approving  of  or  allow- 
ing investments  in  the  debentures  or  debenture  stock  of  any  cor- 
poration shall  affect  the  propriety  of  investments  made  before  such 
revocation.     2  Edw.  VII,  c.  4,  s.  7,  part,  am. 

7.  Annual  return  by  corporation. —  Every  corporation  which 
is  subject  to  the  provisions  of  this  Chapter,  shall  transmit  on  or 
before  the  first  day  of  March  in  each  year  to  the  Provincial  Secre- 
tary a  statement  in  duplicate,  to  the  31st  day  of  December,  inclu- 
sive of  the  previous  year,  verified  by  the  oath  of  the  president  or 
vice-president  and  the  manager,  setting  out  the  capital  stock  of  the 
corporation  and  the  proportion  thereof  paid  up,  the  assets  and 
liabilities  of  the  corporation,  the  amount  and  nature  of  the  invest- 
ments made  by  the  corporation  both  on  its  own  behalf  and  on  be- 
half of  others,  and  the  average  rate  of  interest  derived  therefrom, 
distinguishing  the  classes  of  securities,  and  also  the  extent  and 
value  of  the  lands  held  by  it,  and  such  other  details  as  to  the 
nature  and  extent  of  the  business  of  the  corporation  as  the  Pro- 
vincial Secretary  requires,  and  in  such  form  and  with  such  details 
as  he  from  time  to  time  requires;  but  the  corporation  shall  in  no 
case  be  bound  to  disclose  the  name  or  private  affairs  of  any  per- 
son who  has  dealings  with  it. 
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8.  Trustee  not  chargeable  with  breach  of  trust  on  loan 
based  on  report  of  value  of  property,  etc. —  (1)  No  trustee  lend- 
ing money  upon  the  security  of  any  property  shall  be  chargeable 
with  breach  of  trust  by  reason  only  of  the  proportion  borne  by  the 
amount  of  the  loan  to  the  value  of  the  property  at  the  time  when 
the  loan  was  made,  provided  that  it  appears  to  the  court  that  in 
making  the  loan  the  trustee  was  acting  upon  a  report  as  to  the 
value  of  the  property  made  by  a  person  whom  the  trustee  reason- 
ably believed  to  be  an  able,  practical  surveyor  or  valuer,  instructed 
and  employed  independently  of  any  owner  of  the  property,  whether 
such  surveyor  or  valuer  carried  on  business  in  the  locality  where 
the  property  is  situate  or  elsewhere,  and  that  the  amount  of  the 
loan  does  not  exceed  two-thirds  of  the  value  of  the  property  as 
stated  in  the  report,  and  that  the  loan  was  made  under  the  advice 
of  the  surveyor  or  valuer  expressed  in  the  report.  This  section 
shall  apply  to  a  loan  upon  any  property  on  which  the  trustee  can 
lawfully   lend. 

(2.)  Application  of  section.— This  section  shall  apply  to 
transfers  of  existing  securities.    2  Edw.  VII,  c.  4,  s.  8. 

9.  Liability  of  trustee  for  amount  of  loan  in  excess  of 
proper  advance.— Where  a  trustee  has  improperly  advanced  trust 
money  on  a  mortgage  security  which  would,  at  the  time  of  the 
investment,  have  been  a  proper  investment  in  all  respects  for  a  less 
sum  than  was  actually  advanced  thereon,  the  security  shall  be 
deemed  an  authorized  investment  for  such  less  sum,  and  the  trus- 
tee shall  only  he  liable  to  make  good  the  sum  advanced  in  excess 
thereof  with  interest.     2  Edw.  VII,  c.  4,  s.  9. 


PART  III. 

VARIOUS  POWERS  AND  DUTIES  OF  TRUSTEES. 

POWER   TO    INSURE. 

10.  Insurance  and  payment  of  premiums. — (1)  A  trustee 
may  insure  against  loss  or  damage  by  fire  any  building,  or  other 
insurable  property,  to  any  amount  (including  the  amount  of  any 
insurance  already  on  foot),  not  exceeding  three  equal  fourth  parts 
of  the  full  value  of  such  building  or  property,  and  pay  the  pre- 
miums for  such  insurance  out  of  the  income  thereof,  or  out  of  the 
income  of  any  other  property  subject  to  the  same  trusts,  without 
obtaining  the  consent  of  any  person  who  may  be  entitled  wholly  or 
partly  to  such  income. 

(2.)  Exception.— This  section  does  not  apply  to  any  building 
or  property  which  a  trustee  is  bound  forthwith  to  convey  absolute- 
ly to  any  beneficiary  upon  being  requested  to  do  so. 

(3.)  Application  of  section. — This  section  applied  to  trusts 
created  either  before  or  after  the  commencement  of  this  Chapter, 
but  nothing  in  this  section  shall  authorize  any  trustee  to  do  any- 
thing which  he  is  in  express  terms  forbidden  to  do,  or  to  omit  to 
do  anything  which  he  is  in  express  terms  directed  to  do  by  the 
instrument  creating  the  trust.  (See  Imp.  Acts,  56  and  57  V.,  c.  53, 
s.  18.) 
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PURCHASE  AND  SALE. 

11.  Powers  of  trustee  under  trust  for  sale  or  power  of 
sale.—  (1)  Where  a  trust  for  sale  or  a  power  of  sale  of  property  is 
vested  in  a  trustee,  he  may  sell  or  concur  with  any  other  person 
in  selling  all  or  any  part  of  the  property,  either  subject  to  prior 
charges  or  not,  and  either  together  or  in  lots,  by  public  auction 
or  by  private  contract,  subject  to  any  such  conditions  respecting 
title  or  evidence  of  title  or  other  matter  as  the  trustee  thinks  fit, 
with  power  to  vary  any  contract  for  sale  and  to  buy  in  at  any  auc- 
tion, or  to  rescind  any  contract  for  sale  and  re-sell,  without 
being  answerable  for  any  loss. 

(2.)  Section  subject  to  trust  instrument. —  This  section  ap- 
plies only  if  and  as  far  as  a  contrary  intention  is  not  expressed  in 
the  instrument  creating  the  trust  or  power,  and  shall  have  effect 
subject  to  the  terms  of  that  instrument  and  to  the  provisions  there- 
in contained. 

(3.)  Application  of  section.— This  section  applies  only  to  a 
trust  or  power  created  by  an  instrument  coming  into  operation 
after  the  commencement  of  this  Chapter.  (See  Imp.  Acts,  56  and 
57  V.,  c.  53.  s.  13.) 

12.  Effect  of  trustees'  written  receipt. — (1)  The  receipt  in 
writing  of  any  trustee  for  any  money,  securities,  or  other  personal 
property  or  effects  payable,  transferable,  or  deliverable  to  him  under 
any  trust  or  power  shall  be  a  sufficient  discharge  for  the  same,  and 
shall  effectually  exonerate  the  person  paying,  transferring,  or  deliv- 
ering the  same  from  seeing  to  the  application  or  being  answerable1 
for  any  loss  or  misapplication  thereof. 

(2.)  Application  of  section. —  This  section  applies  to  trusts 
created  either  before  or  after  the  commencement  of  this  Chapter. 
(See  Imp.  Acts,  56  and  57  V.,  c.  53,  s.  20.) 

13.  Purchasers  not  bound  to  see  to  application  of  pur- 
chase money. —  In  cases  of  sales  of  real  or  personal  estate  duly 
made  by  trustees,  executors  or  mortgagees,  the  purchasers  shall  not 
be  bound  to  see  to  the  application  of  the  purchase  money.  53  V., 
c.  4.  s.  211. 

14.  Executor,  administrator,  or  trustees,  may  compound 
debts,  etc.—  (1)  An  executor  or  a-dministrator,  or  two  or  more 
trustees,  acting  together,  or  a  sole  acting  trustee,  where  by  the 
instrument,  if  any.  creating  the  trust,  a  sole  trustee  is  authorized 
to  execute  the  trusts  and  powers  thereof,  may,  if  and  as  he  or  they 
may  think  fit,  accept  any  composition  or  any  security,  real  or  per- 
sonal, for  any  debt,  or  for  any  property,  real  or  personal,  claimed, 
and  may  allow  any  time  for  payment  for  any  debt,  and  may  com- 
promise, compound,  abandon,  submit  to  arbitration,  or  otherwise 
settle  any  debt,  account,  claim,  or  thing  whatever  relating  to  the 
testator's  or  intestate's  estate  or  to  the  trust,  and  for  any  of  those 
purposes  may  enter  into,  give,  execute,  and  do  such  agreements, 
instruments  of  composition  or  arrangement,  releases,  and  other 
things  as  to  him  or  them  seem  expedient,  without  being  respon- 
sible for  any  loss  occasioned  by  any  act  or  thing  so  done  by  him 
or  them  in  good  faith. 

(2.)  Section  subject  to  trust  instrument.— This  section  ap- 
plies only  if  and  as  far  as  a  contrary  intention  is  not  expressed  in 
the  instrument,  if  any,  creating  the  trust,  and  shall  have  effect 
subject  to  the  terms  of  that  instrument  and  to  the  provisions  there- 
in contained. 
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(3.)  Application  of  section.— This  section  applies  to  executor- 
ships, administratorships  and  trusts  constituted  or  created  either 
before  or  after  the  commencement  of  this  Chapter.  eSee  Imp.  Acts, 
56  and   57  V.,  c.  53,  s.  21 ) 


LEASEHOLDS— DUTIES   OF  TRUSTEES  AS  TO  RENEWING 

LEASE. 


15.  Power  of  trustees  of  leaseholds,  to  renew,  and  raise 
money  for  the  purpose. — (1)  A  trustee  of  any  leaseholds  for 
lives  or  years  which  are  renewable  from  time  to  time,  eitheT 
under  any  covenant  or  contract,  or  by  custom  or  usual  practice, 
may,  if  he  thinks  fit,  and  shall,  if  thereto  required  by  any  person 
having  any  beneficial  interest,  present  or  future,  or  contingent,  in 
the  leaseholds,  use  his  best  endeavours,  to  obtain  from  time  to 
time  a  renewed  lease  of  the  same  hereditaments  on  the  accustomed 
and  reasonable  terms,  and  for  that  purpose  may  from  time  to  time 
make  or  concur  in  making  a  surrender  of  the  lease  for  the  time 
being  subsisting,  and  do  all  such  other  acts  as  are  requisite.  Pro- 
vided that,  where  by  the  terms  of  the  settlement  or  will  the  person 
in  possession  for  his  life  or  other  limited  interest  is  entitled  to 
enjoy  the  same  without  any  obligation  to  renew  or  to  contribute^ 
to  the  expense  of  renewal,  this  section  shall  not  apply  unless  the* 
consent  in  writing  of  that  person  is  obtained  to  the  renewal  on  the 
part  of  the  trustees. 

(2)  If  money  is  required  to  pay  for  the  renewal,  the  trustee 
effecting  the  renewal  may  pay  the  same  out  of  any  money  then  in 
his  hands  in  trust  for  the  persons  beneficially  interested  in  the 
lands  to  be  comprised  in  the  renewed  lease,  and  if  he  has  not  in 
his  hands  sufficient  money  for  the  purpose,  he  may  raise  the  money 
required  by  mortgage  of  the  hereditaments  to  be  comprised  in  the 
renewed  lease,  or  of  any  other  hereditaments  for  the  time  being 
subject  to  the  uses  or  trusts  to  which  those  hereditaments  are 
subject,  and  no  person  advancing  money  upon  a  mortgage  pur- 
porting to  be  under  this  power  shall  be  bound  to  see  that  the 
money  is  wanted,  or  that  no  more  is  raised  than  is  wanted  for  the 
purpose. 

(3.)  Application  of  section.— This  section  applies  to  trusts 
created  either  before  or  after  the  commencement  of  this  Chapter, 
but  nothing  in  this  section  shall  authorize  any  trustee  to  do  any- 
thing which  he  is  in  express  terms  forbidden  to  do  or  to  omit  to  do 
anything  which  he  is  in  express  terms  directed  to  do,  by  the  instru- 
ment creating  the  trust.     (See  Imp.  Acts,  56  and  57  V.,  c  53,  s.  19.) 


SURVIVING  TRUSTEE,  POWERS  OF 

16.  Powers  of  survivor  of  trustees.— Where  a  power  or 
trust  is  hereafter  given  to  or  vested  in  two  or  more  trustees  jointly, 
then,  unless  the  contrary  is  expressed  in  the  instruments,  if  any, 
creating  the  power  or  trust,  the  same  may  be  exercised  or  perform- 
ed by  the  survivor  or  survivors  of  them  for  the  time  being.  (See 
Imp.  Acts,  56  and  57  V  ,  c.  53,  s.  22  (1).  ) 
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WHEN  TRUSTEE  CHARGEABLE  ONLY  WITH  HIS  OWN  ACTS, 
RECEIPTS  OR  DEFAULTS. 


17.  Trustee  chargeable  only  with,  own  acts,  receipts,  de- 
faults, etc.— A  trustee  shall  without  prejudice  to  the  provisions  of 
the  instrument,  if  any,  creating  the  trust,  be  chargeable  only  for 
money  and  securities  actually  received  by  him,  notwithstanding 
his  signing  any  receipt  for  the  sake  of  conformity.,  and  shall  be 
answerab  e  and  accountable  ondy  for  his  own  acts,  receipts,  ne- 
glects or  defaults,  and  not  for  those  of  any  other  trustee,  nor  for 
any  banker,  broker,  or  other  person  with  whom  any  trust  moneys 
or  securities  may  be  deposited,  nor  for  the  insufficiency  or  defi- 
ciency of  any  securities,  nor  for  any  other  loss,  unless  the  same 
happens  through  his  own  wilful  default;  and  may  reimburse  him- 
self or  pay  or  discharge  out  of  the  trust  premises,  all  expenses  in- 
curred in  or  about  the  execution  of  his  trusts  or  powers.  (See  Imp. 
Acts,  5G  and  57  V.,  c.  53,  s.  24.) 


MAINTENANCE   OF   INFANTS. 


18.  Application  by  trustees  of  income  for  maintenance  of 

infant.— (1)  Where  any  property  is  held  by  trustees  in  trust  for 
an  infant,  either  for  life,  or  for  any  greater  interest,  and  whether 
absolutely  or  contingency  on  his  attaining  the  age  of  twenty-one 
years  or  on  the  occurrence  of  any  event  before  his  attaining  that 
age,  the  trustees  may,  at  their  sole  discretion,  pay  to  the  infant's 
parent  or  guardian,  if  any,  or  otherwise  apply  for  or  towards  the 
infant's  maintenance,  education,  or  benefit,  the  income  of  that  pro- 
perty  or  any  part  thereof,  whether  there  is  any  other  fund  appli- 
cable to  the  same  purpose  or  any  person  bound  by  law  to  provide 
for  the  infant's  maintenance  or  education,  or  not. 

2.  Accumulation — The  trustees  shall  accumulate  all  the  res- 
idue of  that  income  in  the  way  of  compound  interest  by  investing 
the  same  and  the  resulting  income  thereof  from  time  to  time,  on 
securities  on  which  they  are  by  the  settlement,  if  any,  or  by  law 
authorized  to  invest  trust  money,  and  shall  hold  those  accumula- 
tions for  the  benefit  oif  the  person  who  ultimately  becomes  entitled 
to  the  property  from  which  the  same  arise;  but  so  that  the  trustees 
may  at  anv  time,  if  they  think  fit,  apply  those  accumulations  or 
any  part  thereof  as  if  the  same  were  income  arising  in  the  then 
current  year. 

(3.)  Variation  of  powers  by  trust  instrument. — This  sec- 
tion applies  only  if  and  as  far  as  a  contrary  intention  is  not  express- 
ed in  the  instrument  under  which  the  interest  of  the  infant  arises, 
and  shall  have  effect  subject  to  the  terms  of  that  instrument  and  to 
the  provisions  therein  contained. 

(4.)  Application  of  section.— This  section  applies  whether 
that  instrument  comes  into  operation  before  or  after  the  commence- 
ment of  this  Chanter.  (See  Imp.  Acts,  23  and  24  V.,  c.  145,  s.  26; 
44  and  45  V.,  c.  41,  s.  43.) 
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PART  IV. 

POWERS  OF  THE  COURT. 

VESTING    ORDERS,    AND    ORDERS    RELEASING  CONTINGENT 
RIGHTS  AS  TO  LAND. 

19.  Vesting  orders,  and  orders  releasing  contingent 
rights  as  to  land.— In  any  of  the  fallowing  cases,  namely:  — 

(1)  Where  the  Supreme  Court  in  Equity  appoints  or  has  ap- 
pointed a  new  trustee;  or 

(2)  Where  a  trustee  -entitled  to,  or  possessed  of  any  land,  or 
entitled  to  a  contingent  right  therein,  either  solely,  or  jointly  with 
any  other  person, — 

(a)  is  an  infant;  or 

Ob)   is  out  of  New  Brunswick;   or 

(c)  cannot  be  found;   or 

(3)  Where  it  is  uncertain  who  was  the  survivor  of  two  or  more 
trustees  jointly  entitled  to,  or  possessed  of,  any  land;  or 

(4)  Where,  as  to  the  last  trustee  known  to  have  been  entitled 
to,  or  possessed  of  any  land,  it  is  uncertain  whether  he  is  living  or 
dead;    or 

(5)  Where  there  is  no  heir,  or  personal  representative  of  a 
trustee  who  was  entitled  to  or  possessed  of  land  and  has  died  in- 
testate as  to'  that  land,  or  where  it  is  uncertain  who  is  the  beir 
or  personal  representative,  or  devisee,  of  a  trustee  who  was  entitled 
to,  or  possessed  of,  land,  and  is  dead;  or 

(6)  Where  a  trustee  jointly,  or  solely,  entitled  to,  or  possessed 
of  any  land,  or  entitled  to  a  contingent  right  therein,  has  been  re- 
quired by  or  on  behalf  of  a  person  entitled  to  require  a  convey- 
ance of  the  land,  or  a  release  of  the  right  to  convey  the  land  or  to 
release  the  right,  and  has  wilfully  refused  or  neglected  to  convey 
the  land,  or  release  the  right,  for  fourteen  days  after  the  date  of 
the  requirement; 

the  Supreme  Court  in  Equity  may  make  an  order  (in  this  Chapter 
called  a  vesting  order)  vesting  the  land  in  any  such  person  in  any 
such  manner,  and  for  any  such  estate  as  the  court  may  direct,  or 
releasing  or  disposing  of  the  contingent  right  to  such  person  as  the 
court  may  direct;  provided  that — 

(a)  Where  the  order  is  consequential  on  the  appointment  of  a 
new  trustee,  the  land  shall  be  vested  for  such  estate  as  the  court 
may  direct,  in  the  persons  who,  on  the  appointment,  are  the  trus- 
tees; and 

(b)  Where  the  order  relates  to  a  trustee  entitled  jointly  with 
another  person,  and  such  trustee  is  out  of  New  Brunswick,  or  can- 
not be  found,  the  land  or  right  shall  be  vested  in  such  other  person, 
either  alone  or  with  some  other  person.  (See  Imp.  Act,  56  and  57 
V.,  c.  53,  a.  26.) 

20.  Power  to  vest  lands  of  lunatic  trustee  or  mortgagee.— 
Where  any  lunatic,  or  person  of  unsound  mind,  is  seized,  or  pos- 
sessed of  any  lands  upon  any  trust,  or  by  way  of  mortgage,  the  Su- 
preme Court  in  Equity  may  make  an  order  that  such  lands  be  vest- 
ed in  such  person  in  such  manner  and  for  such  estate  as  the  said 
court  shall  direct;  and  the  order  shall  have  the  same 
effect  as  if  the  trustee,  or  mortgagee  had  been  sane,  and 
had  duly  executed  a  conveyance  or  assignment  of  the  land  in  the 
same  manner  for  the  same  estate.  (See  Imp.  Act,  13  and  14  V.,  c. 
60,  s.  3;  53  and  54  V.,  c.  5    s.  135  (1)   (3)   ). 
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21.  Power  to  release  contingent  right  of  lunatic  trustee 
or  mortgagee. — Where  any  lunotic,  or  person  of  unsound  mind, 
shall  be  entitled  to  any  contingent  right  in  any  lands  upon  any 
trust,  or  by  way  of  mortgage,  the  said  Supreme  Court  in  Equity  may 
make  an  order  whoffiy  releasing  such  lands  from  such  contingent 
right,  or  disposing  of  the  same  to  such  person  as  the  said  court 
shall  direct;  and  the  order  shall  have  the  same  effect  as  if  the 
trustee,  or  mortgagee  had  been  sane,  and  had  duly  executed  a  deed 
so  releasing,  or  disposing  of  the  contingent  right.  (See  Imp.  Acts, 
13  and  14  V.,  c.  60,  s.  4;  53  and  54  V.,  c.  5,  s.   135  (2)   (3).  ) 

22.  Releasing  or  vesting  orders  as  to  contingent  rights  of 
unborn  persons.— WThere  any  land  is  subject  to  a  contingent  right 
in  an  unborn  person,  or  class  of  unborn  persons,  who,  upon  coming 
into  existence  would,  in  respect  thereof,  become  entitled  to,  or  pos- 
sessed of  the  land  on  any  trust,  the  Supreme  Court  in  Equity  may 
make  an  order  releasing  the  land  from  the  contingent  right,  or  may 
make  an  order  vesting  in  any  person  the  estate  to  or  of  which,  the 
unborn  person,  or  class  of  unborn  persons,  would,  on  coming  into 
existence,  he  entitled  or  possessed  in  the  land.  (See  Imp.  Act,  13 
and  14  V.,  c.  GO,  s.  1G;  56  and  57  V.,  c.  53..  s.   27.) 

23.  Vesting  order  in  place  of  conveyance  by  infant  mort- 
gagee.—Where  any  person  entitled  to  or  possessed  of  land,  or  en- 
titled to  a  contingent  right  in  land,  by  way  of  security  for  money, 
is  an  infant,  the  Supreme  Court  in  Equity  may  make  an  order  vest- 
ing, or  releasing.,  or  disposing  of  the  land  or  right  in  like  manner 
as  in  the  case  of  an  infant  trustee.  (See  Imp.  Acts,  13  and  14  V  , 
c.  60,  ss.  7  and  8;  56  and  57  V.,  c,  53,  s.  28.) 

Note — See  Chapter  112,  ss.  219,  220,  as  to  powers  of  court  to 
remove  trustees,  and  as  to  rights  vesting  in  substituted  trustees, 
appointed  by  the  court. 

24.  Vesting  order  in  place  of  conveyance  by  heir,  or  de- 
visee of  heir,  etc.,  or  personal  representative  of  mortgagee. — 
Where  a  mortgagee  of  land  has  died  without  having  entered  into 
the  possession  or  into  the  receipt  of  the  rents  and  profits  thereof, 
and  the  money  due  in  respect  of  the  mortgage  has  been  paid  to  a 
person  entitled  to  receive  the  same,  or  that  last  mentioned  person 
consents  to  any  order  for  the  reconveyance  of  the  land,  then  the 
Supreme  Court  in  Equity  may  make  an  order  vesting  the  land  in 
such  person  or  persons,  in  such  manner,  and  for  such  estate,  as  the 
court  may  direct  in  any  of  the  following  cases,  namely;  — 

(a)  Where  an  heir,  or  personal  representative,  or  devisee  of  the 
mortgagee  is  out  of  New  Brunswick,  or  cannot  be  found;  or 

(b)  Where  an  heir,  or  personal  representative,  or  devisee  of 
the  mortgagee,  on  demand  made  by  or  on  behalf  of  a  person  en- 
titled to  require  a  conveyance  of  the  land  has  stated  in  writing  that 
he  will  not  convey  the  same,  or  -does  not  convey  the  same  for  the 
space  of  fourteen  days  next  after  a  proper  deed  for  conveying  the 
land  has  been  tendered  to  him  by  or  on  behalf  of  the  person  so  en- 
titled; or 

(c)  Where  it  is  uncertain  which  of  several  devisees  of  the  mort- 
gagee was  the  survivor;   or 

(d)  Where  it  is  uncertain  as  to  the  survivor  of  several  devisees 
of  the  mortgagee,  or  as  to  the  heir  or  personal  representative  of  the 
mortgagee,  whether  he  is  living  or  dead;  or 

(e)  Where  there  is  no  heir  or  personal  representative  of  a 
mortgagee  who  has  died  intestate  as  to  the  land,  or  where  the  mort- 
gagee has   died  and  it  is  uncertain  who  is  his  heir  or  personal  re- 


746  NEW  BRUNSWICK  TRUSTEE  ACT. 

preservative,  or  devisee.     (See  Imp.  Acts,  13  and  14  V.,  c.  60  s.  19; 
56  and  57  V.,  c.  53,  s.  29.) 

25.  Vesting  order  consequential  on  judgment  for  sale  or 
mortgage  of  land.—  Where  any  court  gives  a  judgment,  or  makes 
an  order,  directing  the  sale  or  mortgage  of  any  land,  every  person 
who  is  entitled  to,  or  possessed  of,  the  land,  or  entitled  to  a  contin- 
gent right  therein  as  heir,  or  under  the  will  of  a  deceased  person, 
for  payment  of  whose  debts  the  judgment  was  given,  or  order  made, 
arii  is  a  party  to  the  action  or  proceeding  in  which  the  judgment, 
or  order,  is  given,  or  made,  or  is  otherwise  bound  by  the  judgment, 
or  order,  shall  be  deemed  to  be  so  entitled,  or  possessed,  as  the  case 
may  he,  as  a  trustee  within  the  meaning  of  this  Chapter;  and  the 
Supreme  Court  in  Equity  may,  if  it  thinks  expedient,  make  an  or- 
der vesting  the  land,  or  any  part  thereof,  for  such  estate  as  that 
court  thinks  fit,  in  the  purchaser,  or  mortgagee,  or  in  any  other 
person.     (See  Imp.  Act,  56  and  57  V.,  c.  53,  s.  30.) 

26.  Vesting  order  consequential  on  judgment  for  specific 
performance,  partition,  conveyance  of  land,  etc. —  (1)  Where  a 
judgment  is  given  for  the  specific  performance  of  a  contract  con- 
cerning any  land,  or  for  the  partition,  or  sale  in  lieu  of  partition, 
or  exchange,  of  any  land,  or  generally  where  any  judgment  is  giv- 
en for  the  conveyance  of  any  land,  either  in  cases  arising  out  of  the 
doctrine  of  election,  or  otherwise,  the  Supreme  Court  in  Equity  may 
declare  that  any  of  the  parties  to  the  action  are  trustees  of  the  land, 
or  any  part  thereof,  within  the  meaning  of  this  Chapter,  or  may 
declare  that  the  interests  of  unborn  persons  who  might  claim  un- 
der any  party  to  the  action,  or  under  the  will,  or  voluntary  settle- 
ment, of  any  person  deceased,  who  was,  during  his  lifetime  a  party 
to  the  contract  or  transactions  concerning  which  the  judgment  is 
given,  are  the  interests  of  persons  who,  on  coming  into  existence, 
would  be  trustees  within  the  meaning  of  this  Chapter,  and  there- 
upon the  Supreme  Court  in  Equity  may  make  a  vesting  order  re- 
lating to  the  rights  of  those  persons,  born  and  unborn,  as  if  they 
had  been  trustees.     (See  Imp.  Act,  56  and  57  V.,  c.  53,  s.  31.) 

(2.)  Section  applicable  to  lands  of  infants  and  lunatics 
directed  to  be  partitioned.— The  provisions  of  this  section  shall, 
when  necessary  be  applicable  to  the  interests  of  infants  and  luna- 
tics in  any  lands  directed  to  be  partitioned.     53  V.,  c.  4,  s,  197. 

EFFECT  OF  VESTING  ORDERS  OF  LANDS. 

27.  Effect  of  vesting  order. — A  vesting  order  under  any  of 
the  foregoing  provisions  shall,  in  the  case  of  a  vesting  order  con- 
sequential on  the  appointment  of  a  "new  trustee,  have  the  same  ef- 
fect as  if  the  persons  who  before  the  appointment  were  the  trustees 
(if  any)  had  duly  executed  all  proper  conveyances  of  the  land  for 
such  estate  as  the  Supreme  Court  in  Equity  directs,  or  if  there  is  no 
such  person,  or  no  such  person  of  full  capacity,  then  as  if  such  per- 
son had  existed,  and  been  of  full  capacity,  and  had  duly  executed  all 
proper  conveyances  of  the  land  for  such  estate  as  the  Court  directs, 
and  shall  in  every  other  case  have  the  same  effect  as  if  the  trustee, 
or  other  person,  or  description  or  class  of  persons,  to  whose  rights 
or  supposed  rights  the  said  provisions  respectively  relate,  had  been 
an  ascertained  and  existing  person  of  full  capacity,  and  had  execut- 
ed a  conveyance  or  release  to  the  effect  intended  by  the  order.  (See 
Imp.  Act,  56  and  57  V.,  c.  53,  s.  32.) 
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APPOINTMENT  OF  PERSONS  TO  CONVEY. 

28.  Power  to  appoint  person  to  convey.— In  all  cases  where 
a  vesting  order  can  be  made  under  any  of  the  foregoing  provisions, 
the  Supreme  Court  in  Equity  may,  if  it  is  more  convenient,  appoint 
a  person  to  convey  the  land,  or  release  the  contingent  right,  and  a 
conveyance,  or  release,  by  that  person  in  conformity  with  the  order 
shall  have  the  same  effect  as  an  order  under  the  appropriate  pro- 
vision.    (See  Imp^  Act,  56  and  57  V.,  c.  53,  s.  33.) 

VESTING  ORDERS,  AND  ORDERS  RELEASING  CONTINGENT 
RIGHTS  AS  TO  STOCKS,  AND  CHOSES  IN  ACTION. 

29.  Vesting  orders,  and  orders  releasing  contingent 
rights,  as  to  stocks  and  choses  in  action.— In  any  of  tire  follow- 
ing cases,   namely:  — 

(1)  Where  the  Supreme  Court  in  Equity  appoints,  or  has  ap- 
pointed, a  new  trustee; 

(2)  Where  a  trustee  entitled  alone,  or  jointly  with  another 
person,  to  stock,  or  to  a  chose  in  action — 

(a)  is  an  infant;   or 

(b)  is  out  of  New  Brunswick;   or 

(c)  cannot  be  found;  or 

(d)  neglects  or  refuses  to  transfer  stock,  or  receive  the  divi- 
dends or  income  thereof,  or  to  sue  for,  or  recover,  a  chose  in  action, 
according  to  the  direction  of  the  person  absolutely  entitled  thereto, 
for  fourteen  days  next  after  a  request  in  writing  has  been  made  to 
him  by  the  person  so  entitled;  or 

(e)  Neglects  or  refuses  to  transfer  stock,  or  receive  the  divi- 
dends or  income  thereof,  or  to  sue  for,  or  recover  a  chose  in  action, 
for  fourteen  days  next  after  an  order  of  the  Supreme  Court  in  Equi- 
ty for  that  purpose  has  been  served  on  him;  or 

(3)  Where  it  is  uncertain  whether  a  trustee  entitled  alone,  or 
jointly  with  another  person,  to  stock,  or  to  a  chose  in  action  is  alive 
or  dead, 

the  Supreme  Court  in  Equity  may  make  an  order  vesting  the  right 
to  transfer,  or  call  for  a  transfer  of  stock,  or  to  receive  the  divid- 
ends or  income  thereof,  or  to  sue  for,  or  recover  a  chose  in  action, 
in  any  such  person  as  the  court  may  appoint; 

Provided  that — 

(a)  Where  the  order  is  consequential  on  the  appointment  by  the 
court  of  a  new  trustee,  the  right  shall  be  vested  in  the  persons  who, 
on  the  appointment,  are  the  trustees;  and 

(.b)  Where  the  person  whose  right  is  dealt  with  by  the  order 
was  entitled  jointly  with  another  person  the  right  shall  be  vested  in 
that  last  mentioned  person  either  alone,  or  jointly  with  any  other 
person  whom  the  court  may  appoint. 

(4)  In  all  cases  where  a  vesting  order  can  be  made  under  this 
section,  the  court  may,  if  it  is  more  convenient,  appoint  some  prop- 
er person  to  make,  or  join  in  making,  the  transfer. 

(5)  The  person  in  whom  the  right  to  transfer,  or  call  for  the 
transfer  of,  any  stock  is  vested  by  an  order  of  the  Supreme  Court 
in  Equity  under  this  Chapter,  may  transfer  the  stock  to  himself,  or 
any  other  person  according  to  the  order,  and  all  incorporated  banks 
and  all  companies  shall  obey  ev«ry  order  under  this  section  accord- 
ing to  its  tenor. 
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(6)  After  notice  in  writing  of  an  order  sunder  this  section  it 
shall  not  be  lawful  for  any  incorporated  bank,  or  any  company,  to 
transfer  any  stock  to  which  the  order  relates,  or  to  pay  any  divid- 
ends thereon,  except  in  accordance  with  the  order. 

(7)  The  Supreme  Court  in  Equity  may  make  declarations  and 
give  directions  concerning  the  manner  in  which  the  right  to  any 
stock,  or  chose  in  action,  vested  under  the  provisions  of  this  Chap- 
ter, is  to  be  exercised. 

(8)  The  provisions  of  this  Chapter  as  to  *  vesting  orders  shall 
apply  to  shares  in  ships  registered  under  the  Acts  relating  to  mer- 
chant shipping,  as  if  they  were  stock.  (See  Imp.  Act,  56  and  57 
V.,  c.  53,  s.  35). 

30.  Order  vesting  right  of  lunatic  trustee  to  transfer 
stock  and  sue  for  chose  in  action.-— Where  any  lunatic,  or  per- 
son of  unsound  mind,  shall  be  solely  entitled  to  any  stock,  or  to  any 
chose  in  action  upon  any  trust,  or  by  way  of  mort- 
gage, it  shall  be  lawful  for  the  said  Supreme  Court  in  Equity  to 
make  an  order  vesting  in  any  person,  or  persons,  the  right  to  trans- 
fer or  call  for  a  transfer  of  such  stock,  or  to  receive  the  dividends 
or  income  thereof,  or  to  sue  for  and  recover  such  chose  in  action, 
or  any  interest  in  respect  thereof;  and  when  any  person,  or  per- 
sons, shall  be  entitled  jointly  with  any  lunatic,  or  person  of  un- 
sound mind,  to  any  stock,  or  chose  in  action,  upon  any  trust,  or  by 
way  of  mortgage,  it  shall  be  lawful  for  the  said  court  to  make  an 
order  vesting  the  right  to  transfer  such  stock,  or  to  receive  the  divi- 
dends or  income  thereof,  or  to  sue  for,  and  recover,  such  chose  in 
action,  or  any  interest  in  respect  thereof,  either  in  such  person  or 
persons  so  jointly  entitled  as  aforesaid,  or  in  such  last  mentioned 
person  or  persons  together  with  any  other  person  or  persons  the 
sua  court  may  appoint.  (See  Imp.  Acts,  13  and  14  V.,  c.  60,  s.  5; 
53  and  54  V  ,  c.  5,  s.  136  (1)  (2).  ). 

31  Order  vesting  right  of  lunatic  personal  representative 
to  transfer  stock  and  sue  for  chose  in  action. — Where  any  stock 
shall  be  standing  in  the  name  of  any  deceased  person  whose  per 
sonal  representative  is  a  lunatic,  or  person  of  unsound  mind,  or 
where  any  chose  in  action  shall  be  vested  in  any  lunatic,  or  person 
of  unsound  mind,  as  the  personal  representative  of  a  deceased  per- 
son, it  shall  be  lawful  for  the  said  court  to  make  an  order  vesting 
the  right  to  transfer  such  stock,  or  to  receive  the  dividends  or  in- 
come thereof,  or  to  sue  for,  and  recover  such  chose  in  action,  or 
any  interest  in  respect  thereof,  in  any  person  the  court  may  ap- 
point. (See  Imp.  Acts,  13  and  14  V.,  c.  60,  s.  6;  53  and  54  V.,  c. 
5,  s.  136  (3). 

EFFECT  OF  VESTING  ORDERS  OF  STOCK  AND  CHOSES  IN 

ACTION. 

32.  Effect  of  order  vesting  right  to  sue  for  stock  or  chose 
in  action. — Where  any  order  shall  have  been  made  under  the  pro- 
visions of  this  Chapter  by  the  said  Supreme  Court  in  Equity  vest- 
ing the  legal  right  to  sue  for,  or  recover  any  stock  or  any  chose  in 
action,  or  any  interest  in  respect  thereof,  in  any  person,  such  legal 
right  shall  vest  accordingly,  and  thereupon  it  shall  be  lawful  for 
the  person  so  appointed  to  carry  on,  commence  and  prosecute,  in 
his  own  name  any  action,  or  proceeding,  for  the  recovery  of  such 
chose  in  action,  in  the  same  manner  in  all  respects  as  the  person 
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in  whose  place  an  appointment  shall  have  been  made  could  have 
sued  for,  or  recovered  such  chose  in  action.  (See  Imp.  Acts,  13  and 
14  V.,  c.  60,  s.  27;  15  and  16  V.,  c.  55,  s.  6;  56  and  57  V.,  c.  53,  s. 
32.) 

INDEMNITY. 

33.  Protection    of    banks,    etc.,    acting    under      Chapter.— 

This  Chapter,  and  every  order  purporting  to  be  made  under  this 
Chapter,  shall  be  a  complete  indemnity  to  all  incorporated  banks, 
and  to  all  companies  and  persons  for  any  acts  done  pursuant  there- 
to; and  it  shall  not  be  necessary  for  any  bank,  company,  or  person 
to  inquire  concerning  the  propriety  of  the  order,  or  whether  the 
court  by  which  it  was  made  had  jurisdiction  to  make  the  same, 
(See  Imp.  Acts,  15  and  16  V.,  c.  55,  s.  7;  56  and  57  V.,  c.  53,  s.  49.) 

"  DISCHARGE  OF  LANDS  CHARGED  WITH  PAYMENT  OF 
MONEY,  ON  PAYMENT  INTO  COURT  IN  CERTAIN  CASES. 

34.  Payment  into  Court  in  discharge  of  lands,  stock,  etc., 
of  infant  or  lunatic,  conveyed  or  transferred  under  Chapter.— 

Where  any  infant  or  person  of  unsound  mind  shall  be  entitled  to 
any  money  payable  in  discharge  of  any  lands,  stock,  or  chose  in 
action,  conveyed,  assigned  or  transferred  under  this  Chapter,  it 
shall  be  lawful  for  the  person  by  whom  such  money  is  payable,  to 
pay  the  same  into  the  Supreme  Court  in  Equity,  in  trust,  in  any 
cause  then  depending  concerning  such  money,  or  if  there  be  no 
cause,  to  the  credit  of  such  infant  or  person  of  unsound  mind,  sub- 
ject to  the  order  or  disposition  of  the  said  court.  (See  Imp.  Act, 
13  and  14  V.,  c.  60,  s.  48.) 

APPOINTMENT  OF  NEW    TRUSTEES  AND   VESTING  ORDERS. 

35.  Power  of  Court  to  appoint  new  trustees. — Felon  or 
bankrupt  trustee.— (1.)  The  Supreme  Court  in  Equity  may,  when- 
ever it  is  expedient  to  appoint  a  new  trustee  or  new  trustees,  and 
it  is  found  inexpedient,  difficult  or  impracticable  so  to  do  without 
the  assistance  of  the  court,  make  an  order  for  the  appointment  or 

.  a  new  trustee  or  new  trustees,  either  in  substitution  for  or  in  ad- 
dition to  any  existing  trustee  or  trustees,  or  although  there  is  no 
existing  trustee  in  particular;  and  without  prejudice  to  the  gener- 
ality of  the  foregoing  provision,  the  court  may  make  an  order  for 
the  appointment  of  a  new  trustee  in  substitution  for  a  trustee  who 
is  convicted  of  felony,  or  is  a  bankrupt. 

(2.)  Effect  of  order  under  section.— An  order  under  this  sec- 
tion, and  any  consequential  vesting  order  or  conveyance,  shall  not 
operate  further  or  otherwise  as  a  discharge  to  any  former  or  con- 
tinuing trustee  than  an  appointment  of  new  trustees  under  any 
power  for  that  purpose  contained  in  any  instrument  would  have 
operated. 

(3.)  No  power  to  appoint  executor  or  administrator. — No- 
thing in  this  section  shall  give  power  to  appoint  an  executor  or  ad- 
ministrator. (See  Imp.  Acts,  13  and  14  V.,  c.  60,  as.  32  and  36;  15 
and  16  V.,  c    55,  SB.  8  and  9.)     (See  Chap.  112,  s.  219.) 

36.  "Who  entitled  to  apply  for  orders  under  Chapter.— 
An  order  under  any  of  the  hereinbefore  contained  provisions  for 
the  appointment  of  a  new  trustee  or  trustees,    or    concerning    any 


750  NEW  BRUNSWICK  TRUSTEE  ACT. 

lands,  stock,  or  chose  in  action  subject  to  a  trust,  may  be  made 
upon  the  application  of  any  person  beneficially  interested  in  such 
lands,  stock,  or  chose  in  action,  whether  under  disability  or  not,  or 
upon  the  application  of  any  person  duly  appointed  as  a  trustee 
thereof;  and  an  order  under  any  of  the  provisions  hereinbefore 
contained  concerning  any  lands,  stock,  or  chose  in  action,  subject 
to  a  mortgage,  may  be  made  on  the  application  of  any  person 
beneficially  interested  in  the  equity  of  redemption,  whether  under  dis- 
ability or  not,  or  of  any  person  interested  in  the  moneys  secured  by 
such  mortgage.  (See  Imp.  Acts,  13  and  14  V.,  c.  60,  s.  37;  56  and  57 
V.,  c.  53,  s.  36.) 

37.  Mode  of  application  for  order. — Any  person  entitled  in 
manner  aforesaid  ito  apply  for  an  order  may  present  a  petition  in 
the  first  instance  to  the  said  court  for  such  an  order  as  he  may 
deem  -himself  entitled  to,  and  may  give  evidence  by  affidavit  or 
otherwise  in  support  of  such  petition,  and  may  serve  such  person  or 
persons  with  notice  of  such  petition  as  he  may  deem  entitled  there- 
to.    (See  Imp.  Act,  13  and  14  V.,  c.  60,  s.  40.) 

38.  Reference  on  application  for  order,  etc.— Upon  the  hear- 
ing of  any  such  application  the  said  court  may  direct 
a  reference  to  inquire  into  any  facts  which  require  investigation, 
or  may  direct  the  application  to  stand  over  to  -enable  fuller  evidence 
to  be  adduced,  or  further  notice  to  be  served,  or  may  dismiss  the 
application,  or  make  any  order  thereupon  in  conformity  with  the 
provisions  of  this  Chapter.  (See  Imp.  Aot,  13  and  14  V.,  c.  60,  ss. 
41,  42). 

39.  When  order  to  be  made.— Where  in  any  proceeding  the 
facts  necessary  for  an  order  under  this  Chapter  shall  appear  to  the 
court  to  'be  sufficiently  proved,  the  said  court  may  make  such  order. 
(See  Imp.  Act,   13  and  14  V.,  c.  60,  s.  43.) 

40.  Order  to  be  conclusive  evidence  of  allegations  upon 
which  it  is  founded.— Where  a  vesting  order  is  made  as  to  any 
land  under  this  Chapter,  founded  on  an  allegation  of  the  personal 
incapacity  of  a  trustee,  or  mortgagee,  or  on  an  allegation  that  a 
trustee,  or  the  heir,  or  personal  representative,  or  devisee,  of  a 
mortgagee,  is  out  of  New  Brunswick,  or  cannot  be  found,  or  that 
it  is  uncertain  which  of  the  several  trustees,  or  which  of  the  several 
devisees  of  a  mortgagee  was  the  survivor,  or  whether  the  last 
trustee,  or  the  heir,  or  personal  representative,  or  last  surviving 
devisee  of  a  mortgagee  is  living  or  dead,  or  on  an  allegation  that 
any  trustee,  or  mortgagee  has  died  intestate  without  an  heir,  or 
has  died  and  it  is  not  known  who  is  his  heir  or  personal  represent- 
ative, or  devisee,  the  fact  that  the  order  has  been  so  made  shall  be 
conclusive  evidence  of  the  matter  so  alleged  in  any  court  upon  any 
question  as  to  the  validity  of  the  order;  but  this  section  shall  not 
prevent  the  Supreme  Court  in  Equity  from  directing  a  reconvey- 
ance, or  the  payment  of  costs  occasioned  by  any  such  order,  if  im- 
properly obtained.  (See  Imp.  Acts,  13  and  14  V.,  c.  60,  s.  44;  56 
and  57  V.,  c.  53,  s.  40. 

41.  Vesting  orders  in  favor  of  trustees  of  charities. — The 
Supreme  Court  in  Equity  may  exercise  the  powers  herein  conferred 
for  the  purpose  of  vesting  any  lands,  stock,  or  chose  in  action,  in 
the  trustee  or  trustees  of  any  charity,  or  society,  over  which  char- 
ity or  society  the  said  court  would  have  jurisdiction,  upon  action 
duly  instituted,  whether  such  trustee  or  trustees  shall  have  been 
duly  appointed  by  any  power  contained  in  any  deed  or  instrument, 
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or  by  the  order  or  judgment  of  the  said  Supreme  Cour.-in  Equity, 
or  by  an  order  made  upon  a  petition  to  the  said  court,  under  any 
Statute  authorizing  the  said  court  to  make  an  order  to  that  effect  in 
a  summary  way.  (See  Imp.  Acts,  13  and  14  V.,  c.  GO,  s.  45;  56  and 
57  V.,  c.  53,  s.  39.) 

JUDGMENT  IN  ABSENCE  OF  TRUSTEE. 

42.  Power  to  give  judgment     in.    absence    of    trustee. —  (1) 

Where  in  any  action  the  Supreme  Court  in  Equity  is  'satisfied  that 
diligent  search  and  inquiry  has  been  made  after  any  person,  who, 
in  the  character  of  a  trustee,  is  made  defendant  in  any  action,  to 
serve  him  with  the  process  of  the  court,  and  that  he  cannot  be 
found,  the  court  may  hear  and  determine  the  action,  and  give  judg- 
ment therein  against  that  person  in  his  character  of  a  trustee,  as 
if  he  had  been  duly  served,  or  had  entered  an  appearance  in  the 
action,  and  had  also  appeared  by  his  counsel  and  solicitor  at  the 
hearing,  but  without  prejudice  to  any  interest  he  may  have  in  the 
matters  in  question  in  the  action  in  any  other  character.  (See  Imp. 
Acts,  13  and  14  V.,  c.  60,  s.  49;  56  and  57  V.,  c.  53,  s.  43.) 

(2.)  Section  not  to  affect  right  of  action  against  trustee 
under  ss.  23-27,  Ch.  112.— Nothing  in  this  section  shall  deprive 
the  plaintiff  of  the  right  to  commence  any  action,  and  proceed 
against  any  trustee,  as  provided  by  sections  23  to  27  of  Chapter  112 
of  these  Consolidated  Statutes. 

43.  Power  of  Court  to  direct  costs  to  be  paid  out  of 
trust  estate.— The  Supreme  Court  in  Equity  may  order  the  costs 
and  expenses  of,  and  relating  to,  the  petitions,  orders,  directions, 
conveyances,  assignments  and  transfers,  to  be  made  in  pursuance 
of  this  Chapter,  or  any  of  them,  to  be  paid  and  raised  out  of,  or 
from  the  lands,  or  personal  estate,  or  the  rents  or  produce  thereof, 
in  respect  of  which  the  same  respectively  shall  be  made,  or  to  be 
borne  and  paid  in  such  manner,  and  by  such  persons  as  the  saM 
court  shall  think  proper.  (See  Imp.  Acts,  13  and  14  V  ,  c.  60,  s.  51; 
56  and  57  V.,  c.   53,  s.  38.)     (See  Chap.  112,  s.  124.) 

ALLOWANCE  TO  TRUSTEES. 

44.  Compensation  to  trustees  by  Supreme  Court  in  Equi- 
ty or  by  Probate  Court.— (1)  Any  trustee  under  a  deed,  settle- 
ment or  will,  and  any  guardian  or  committee  of  lunatic  appointed 
by  any  court;  and  any  testamentary  guardian  or  any  other  trustee, 
howsoever  the  trust  is  created,  shall  be  entitled  to  such  fair  and 
reasonable  allowance  for  his  care,  pains  and  trouble,  and  his  time 
expended  in  and  about  the  trust  estate,  as  may  be  allowed  by  the 
Supreme  Court  in  Equity  or  Judge  thereof,  or,  where  the  trustee  or 
guardian  is  appointed  by,  or  accountable  to,  the  Probate  Court,  by 
the  Probate  Court,  or  Judge  thereof. 

(2.)  Estate  not  before  Court.— The  Judge  in  Equity,  or  the 
Probate  Judge,  as  the  case  may  be,  may,  on  application  to  him  for 
that  purpose,  settle  the  amount  of  such  compensation,  and  out  of 
what  trust  funds  the  same  shall  be  paid,  although  the  trust  estate 
is  not  before  the  court  in  any  action  or  other  proceeding. 

(3.)  Section  retrospection.—  Compensation  may  be  allowed  in 
the  case  of  any  trust  heretofore  created  as  well  as  of  any  hereafter 
to  be  created. 
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(4.)   Compensation  fixed  by  trnst  instrument.— Nothing       in 

this  section  shall  apply  to  any  case  in  which  the  allowance  is  fixed 
by  the  instrument  creating  the  trust,  or  is  specially  provided  for 
otherwise  by  law. 

(5.)  Compensation  by  Probate  Court.— Saving  of  powers  of 
Judge  in  Equity  under  s.  221,  Cb.  112.— Nothing  in  this  sec- 
tion shall  authorize  any  Judge  of  Probate  to  allow  to  any  executor, 
administrator  or  trustee  any  other  further  compensation  than  is 
authorized  and  provided  by  section  57  of  The  Probate  Courts  Act, 
Chapter  118  of  these  Consolidated  Statutes;  and  nothing  in  this  sec- 
tion shall  (lessen  or  restrict  any  powers  which  the  Judge  in  Equity 
has  under  section  221  of  Chapter  112  of  these  Consolidated  Statutes. 

COMMISSION  IN  LUNACY. 

45.  Commission  "de  lunatico  inquirendo." — Upon  any  peti- 
tion being  presented  to  the  Supreme  Court  in  Equity,  or  a  Judge 
thereof,  concerning  a  person  of  unsound  mind,  it  shall  be  lawful 
for  the  Judge,  should  he  so  think  fit,  to  direct  that  a  commission  in 
the  nature  of  a  writ  de  lunatico  inquirendo  shall  issue  concerning 
such  person,  and  to  postpone  making  any  order  upon  such  petition 
until  a  return  shall  have  been  made  to  such  commission;  and  it 
shall  also  be  lawful  for  the  Judge  to  postpone  making  any  order 
upon  such  petition  until  the  right  of  the  petitioner  or  petitioners 
shall  have  been  declared  in  a  suit  duly  instituted  for  that  purpose. 
(See  Imp.  Act,  13  and  14  V.,  c,  60,  ss.  52  and  53).  (See  Chap.  112,  s. 
228.) 

PAYMENT  INTO  COURT  BY  TRUSTEES. 

46.  Payment  or  deposit  of  securities  into  Court  by  trus- 
tees.— (1)  Trustees,  or  the  majority  of  trustees,  having  in  their 
hands  or  under  their  control  money  or  securities  belonging  to  a 
trust,  may  apply  to  the  Supreme  Court  in  Equity,  e.r  parte  in  cham* 
bers,  for  an  order  of  the  said  court,  authorizing  them  to  pay  into 
or  •deposit  in  the  said  court  such  money  or  securities;  and  the  same 
shall,  subject  to  Rules  of  Court,  be  dealt  with  according  to  the  ord- 
ers of  the  said  Supreme  Court  in  Equity. 

(2)  The  certificate  of  the  proper  officer  shall  be  a  sufficient  dis- 
charge to  trustees  for  the  money  or  securities  so  paid  into  or  depos- 
ited in  court. 

(3)  Where  any  moneys  or  securities  are  vested  in  any  persons 
as  trustees,  and  the  majority  are  desirous  of  paying  the  same  into 
or  depositing  the  same  in  court,  but  the  concurrence  of  the  other 
or  others  cannot  be  obtained,  the  Supreme  Court  in  Equity  may  or- 
der the  payment  into  or  deposit  in  court  to  be  made  by  the  major- 
ity without  the  concurrence  of  the  other  or  others;  and  where  any 
such  moneys  or  securities  are  deposited  with  any  banker  or  broker, 
or  other  depositary,  the  court  may  order  payment  or  delivery  of  the 
moneys  or  securities  to  the  majority  of  the  trustees  for  the  purpose 
of  payment  into  or  deposit  in  court,  and  every  transfer,  payment 
and  -delivery  made  in  pursuance  of  such  order,  shall  be  valid,  and 
take  effect  as  if  the  same  had  been  made  on  the  authority  or  by  the 
act  of  all  the  persons  entitled  to  the  moneys  and  securities  so  trans- 
ferred, paid  or  delivered. 

(4)  Moneys  paid  into  or  deposited  in  court  under  this  section, 
shall  be  deposited  with  the  Receiver-General  in  like  manner  as  in 
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case  of  moneys  paid  in  under  section  13G  of  Chapter  112  of  these 
Consolidated  Statutes,  and  shall  be  subject  to  the  provisions  of  sub- 
sections 2  to  4  of  said  section  13G.  (See  Imp.  Act,  5G  and  57  V.,  c. 
53,  s.  42.) 

47.  Procedure  on  payment  of  money,  etc.,  into  Court  by 
trustees.— (1)  Subject  to  Rules  of  Court  and  except  as  otherwise 
directed  or  allowed  in  any  case  by  the  court  the  following  proced- 
ure shall  be  observed: — On  an  application  to  pay  money  into  court, 
or  to  deposit  securities  in  court  under  this  Chapter,  the  applicant 
shall  file  an  affidavit  entitled  in  the  Supreme  Court  in  Equity,  "In 
the  matter  of  (specifying  shortly  the  trust  and  the  instrument  creat- 
ing it),"  which  affidavit  shall   set  forth:  — 

(a)  The  deponent's  name  and  address; 

(b)  The  amount  and  description  of  the  moneys  or  securities  in 
question; 

(c)  A  statement  whether  the  succession  duty  (if  chargeable) 
or  any  part  thereof  has  been  paid; 

(d)  The  names  and  addresses,  as  far  as  known  to  the  deponent, 
of  all  persons  interested  in  or  entitled  to,  the  moneys  or  securities 
in  question;  and  whether  or  not  such  persons  are  under  any  disab- 
ility, by  reason  of  infancy,  or  unsoundness  of  mind,  to  the  best  of 
his  knowledge  and  belief; 

(e)  His  submission  to  answer  all  such  questions  relating  to  the 
application  of  the  money  and  securities  in  question  as  the  court  or 
judge  may  make  or  direct; 

(f)  The  place  where  he  is  to  be  served  with  any  petition,  notice, 
or  other  proceeding,  relating  to  the  money  or  securities  in  question, 
or  the  name  of  a  solicitor  of  the  court  upon  whom  such  service  may 
be  made. 

(2)  Every  order  made  on  such  application  shall  direct  the  ap- 
plicant forthwith  to  give  notice  thereof,  to  such  persons  interested, 
and  in  such  manner  as  the  court  shall  direct;  and  such  order  may 
direct  such  notice  to  be  given  by  prepaid  letter  through  the  post,  to 
the  several  persons  interested  in  or  entitled  to  the  moneys  or  se- 
curities paid  into  or  deposited  in  court  whose  names  and  places  of 
residence  are  stated  by  affidavit,  as  provided  by  clause  (d)  of  sub- 
section (1)  of  this  section  except  that  in  the  case  of  infants,  or  per- 
sons of  unsound  mind,  such  notice  shall  be  given  to  the  guardian, 
if  any,  of  the  infants,  and  to  the  committee  of  persons  of  unsound 
mind,  or  to  such  person  or  persons  as  the  court  may  direct. 

(3)  The  notice  of  an  order  made  under  this  Chapter  may  be  in 
the  following  form,  or  to  the  like  effect:  — 

"IN  THE  SUPREME  COURT  IN  EQUITY. 

"In  the  matter  of  (specifying  trust,  etc.,  as  in  the  affidavit). 

"Take  notice  that  pursuant  to  the  order  of  the  court,  dated  the 
day  of  ,  I  have  paid  into  court  to  the  credit 

of  the  above  mentioned  matter  $  ,  or  I  have  deposited  in  the 

court  to  the  credit  of  the  above  mentioned  matter  the  following  se- 
curities (specifying  them)  in  which  moneys  (or  securities)  you  ap- 
pear to  be  interested  as  (stating  shortly  how,  e.  g.,  as  legatee  under 
the  will  of  A.  B.) 

"Dated  this  day  of 

(Signature  of  applicant  in  person  or  by  his  solicitor. .)" 

4S 
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(4)  Notice  of  all  applications  respecting  money  or  securities 
paid  into,  or  deposited  in  court  under  this  chapter  shall  be  served  on 
the  trustee,  and  the  person  directed  to  be  notified  of  such  payment 
or  deposit,  unless  such  service  be  dispensed  with  by  the  court  or 
judge. 

PART  V. 

PROTECTION  AND  RELIEF. 

48.  Order  of  Court  for  indemnity  of  trustee  by  benefi- 
ciary   for    breach    of    trust     committed    at    his    instance. — (1) 

Where  a  trustee  commits  a  breach  of  trust  at  the  instigation  or  re- 
quest, or  with  the  consent  in  writing,  of  a  beneficiary,  the  court 
may,  if  it  thinks  fit,  a.nd  notwithstanding  that  the  beneficiary  is  a 
married  woman  entitled  for  her  separate  use,  whether  with  or  with- 
out a  restraint  upon  anticipation,  make  such  order  as  to  the  court 
seems  just  for  impounding  all  or  any  part  of  the  interest  of  the 
beneficiary  in  the  trust  estate  by  way  of  indemnity  to  the  trustee  or 
person  claiming  through  him. 

(2.)  Application  of  section. —  This  section  shan  apply  to 
breaches  of  trust  committed  as  well  before  as  after  the  coming  into 
force  of  this  chapter,  except  where  an  action  or  other  proceeding 
was  at  the  date  this  chapter  comes  into  force  pending  with  reference 
thereto.     (See  Imp.  Act.  56  and  57  V.,  c  53,  s.  45). 

49.  Relief  of  trustee  from  breach  of  trust.—  Where  in  any 
suit  or  proceeding  in  the  Supreme  Court  in  Equity  it  appears  to  the 
court  that  a  trustee  is  or  may  be  personally  liable  for  any  breach  of 
trust,  whether  the  transaction  alleged  to  be  a  breach  of  trust  oc- 
curred before  or  after  the  passing  of  this  Chapter,  but  has  acted 
honestly  and  reasonably,  and  ought  fairly  to  be  excused  for  the 
breach  of  trust,  and  for  omitting  to  obtain  the  directions  of  the  court 
in  the  matter  in  which  he  committed  such  breach,  then  the  court 
may  relieve  the  trustee,  either  wholly  or  partly  from  personal  lia- 
bility for  the  same.    61  V.,  c.  26. 

WHEN  STATUTE  OF    LIMITATIONS  (MAY  BE  PLEADED. 

50.  "When  Statute  of  Limitations  may  be  pleaded  by 
trustees. — (1)  In  any  action  or  other  proceeding  against  a  trustee, 
or  any  person  claiming  through  him,  except  where  the  claim  is 
founded  upon  any  fraud  or  fraudulent  breach  of  trust  to  wihich  the 
trustee  was  party  or  privy,  or  is  to  recover  trust  property,  or  the 
proceeds  thereof,  still  retained  by  the  trustee,  or  previously  received 
by  the  trustee  and  converted  to  his  use,  the  following  provisions 
shall  apply:  — 

(a)  All  rights  and  privileges  conferred  by  any  Statute  of  Limit- 
ations shall  be  enjoyed  in  the  like  manner,  and  to  the  like  extent, 
as  they  would  have  been  enjoyed  in  such  action  or  other  proceeding, 
if  the  trustee,  or  person  claiming  through  him,  had  not  been  a  trus- 
tee, or  person  claiming  through  a  trustee. 

(b)  If  the  action  or  other  proceeding  is  brought  to  recover 
money  or  other  property,  and  is  one  to  which  no  existing  Statute 
of  Limitations  applies  the  trustee  or  person  claiming  through  him, 
shall  be  entitled  to  the  benefit  of,  and  be  at  liberty  to  plead  the 
lapse  of  time  as  a  bar  to  such  action  or  proceeding  in  the  like  man- 
ner, and  to  the  like  extent,  as  if  the  claim  had  been  against  him  in 
an  action  of  debt  for  money  had  and  received;  but  so,  nevertheless, 
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that  the  Statute  shall  run  against  a  married  woman  entitled  in  pos- 
session  for  her  separate  use,  whether  with  or  without  a  restraint 
upon  anticipation,  but  shall  not  begin  to  run  against  any  beneficiary 
unless  and  until  the  interest  of  such  beneficiary  becomes  an  interest 
In  possession.  C81' 

(2)  No  beneficiary,  as  against  whom  there  would  be  a  good  de- 
fence by  virtue  of  this  section,  shall  derive  any  greater  or  other 
benefit  from  a  judgment  or  order  obtained  by  another  beneficiary 
than  he  could  have  obtained  if  he  had  brought  such  action  or  other 
proceeding,  and  this  section  had  been  pleaded. 

(3.)  Application  of  section.—  This  section  shall  apply  only  to 
actions  or  other  proceedings  commenced  after  the  coming  into  force 
of  this  chapter,  and  shall  not  deprive  any  executor  or  administrator 
of  any  right  or  defence  to  which  he  is  entitled  under  any  existing 
Statute  of  Limitations.     (See  Imp.  Act,  51  and  52  V.,  c.  59,  s.  8.) 


C.  S.  N.  B.,  1903,  CHAP.  163. 
RESPECTING  EXECUTORS  AND  TRUSTEES. 
ACTIONS  EX  DELICTO  BY  AND   AGAINST  EXECUTORS. 

1.  Executors  may  sue  for  injuries  to  real  estate  of  deceas- 
ed, and  be  sued  for  injuries  to  real  or  personal  estate  by  de- 
ceased.— An  action  in  trespass  or  in  any  form  applicable  to  the  mat- 
ter, may  be  maintained  by  the  executor  for  any  injury  to  the  real 
estate  of  the  deceased,  if  he  could  have  recovered  in  his  lifetime, 
and  if  committed  within  six  months  before  his  death,  and  the  action 
be  commenced  within  one  yeai  thereafter.  The  like  action  may  be 
maintained  against  any  executor  for  any  injury  to  real  or  personal 
estate  committed  by  the  deceased,  if  committed '  within  six  months 
before  his  death,  and  the  action  be  brought  within  six  months  after 
probate  or  administration.,  the  damages  in  the  first  case  to  be  part 
of  the  personal  estate,  and  in  the  second,  the  amount  of  any  judg- 
ment recovered  by  the  plaintiff  to  be  payable  in  like  order  of  ad- 
ministration as  the  other  'debts  of  the  deceased.    61  V.,  c.  35,  s.  94. 

DEATH    OF   JOINT  CONTRACTOR— ACTION   AGAINST    REPRE- 
SENTATIVES OP  DECEASED. 

2.  Action  against  representatives  of  deceased  joint  con- 
tractor, without  joining  co-contractor. —  In  case  any  one  or 
more  joint  contractors,  obligors  or  partners  die,  the  person  interested 
in  the  contract,  obligation  or  propnise  entered  into  by  such  joint  con- 
tractors, obligors  or  partners,  may  proceed  by  action  against  the 
representatives  of  the  deceased  contractor,  obligor  or  partner,  in  the 
same  manner  as  if  the  contract,  obligation  or  promise  had  been  joint 
an'd  several,  and  this,  notwithstanding  there  may  be  another  person 
liable  under  such  contract,  obligation  or  promise,  still  living  and 
no  action  pending  against  such  person;  but  the  property  and  effects 
of  stockholders  in  chartered  banks  or  the  members  of  other  incor- 
porated companies,  shail  not  be  liable  to  a  greater  extent  than  *h«y 
would  have  been  if  this  action  had  not  been  passed. 
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POWER  TO  SELL,  LEASE,  ETC.,  UNDER  WILL— WHO  MAY  EX- 
ERCISE  IN  CERTAIN  CASES. 

3.  Executor  to  exercise  direction  in  will  to  sell,  etc.,  real 
estate  where  no  other  person  named.— Where  there  is  in  any 
will  or  codicil  of  any  deceased  person  (whether  such  will  has  been 
made,  or  such  person  has  died  before  or  after  the  coming  into  force 
of  this  Chapter),  any  direction  whether  express  or  implied,  to  sell, 
dispose  of,  appoint,  mortgage,  incumber  or  lease  any  real  estate,  and 
no  person  is  by  the  said  will,  or  some  codicil  thereto,  or  otherwise 
by  the  testator  appointed  to  execute  and  carry  the  same  into  effect, 
the  executor  or  executors  (if  any),  named  iD  such  will  or  codicil, 
shall  and  may  execute  and  carry  into  effect  every  such  direction 
to  sell,  dispose  of,  appoint,  incumber  or  lease,  such  real  estate,  aird 
any  estate  or  interest  therein,  in  as  full,  large  and  ample  a  manner, 
and  with  the  same  legal  effect  as  if  the  executor  or  executors  of  the 
testator  were  appointed  by  the  testator  to  execute  and  carry  the  same 
into  effect. 

4.  Exercise  of  power  to  executor  to  sell,  etc.,  real  estate, 
by  administrator  with  will  annexed.— Where  there  is  in  any 
will  or  codicil  thereto  of  any  deceased  person  (whether  such  will 
has  or  shall  be  made,  or  such  person  has  died,  or  shall  die,  before 
or  after  the  coming  into  force  of  this  Chapter),  any  power  to  any 
executor  or  executors  in  .such  will  to  sell,  dispose  of,  appoint,  mort- 
gage, incumber,  or  lease  any  real  estate,  or  any  estate  or  interest 
therein,  whether  such  power  is  express  or  arises  by  implication,  and 
where  from  any  cause  letters  of  administration  with  such  will  an- 
nexed have  been  by  a  competent  Court  of  Probate  in  this  Province 
committed  to  any  person,  such  person  shall  and  may  exercise  every 
such  power,  and  sell,  dispose  of,  appoint,  mortgage,  incumber  or 
lease  such  real  estate,  and  any  estate  or  interest  therein  in  as  full, 
large  and  ample  a  manner,  and  with  the  same  legal  effect  for  all  pur- 
poses, as  the  said  executor  or  executors  might  have  done. 

5.  Exercise  of  power  in  will  to  sell,  etc.,  real  estate  where 
no  person  named  to  exercise  power. —  Where  there  is  in  any  will 
or  codicil  thereto  of  any  deceased  person  (whether  such  will  has 
been  made  or  such  person  has  died  before  or  after  the  coming  into 
force  of  this  Chapter),  any  power  to  sell,  dispose  of,  appoint,  mort- 
gage, incumber,  or  lease  any  real  estate,  or  any  estate  or  interest 
therein,  whether  such  power  is  express,  or  arises  by  implication,  and 
no  person  is  by  the  said  will,  or  some  codicil  thereto,  or  otherwise 
by  the  testator  appointed  to  execute  such  power  or  in  case  the  ex- 
ecutor or  other  person  appointed  to  execute  such  power  dies  before 
the  testator,  and  letters  of  administration  with  such  will  annexed, 
have  been  by  a  Probate  Court  in  this  Province  committed  to  any 
person,  such  person  shall  and  may  execute  every  such  power,  and 
sell,  dispose  of,  appoint,  mortgage,  incumber  or  lease  such  real  estate, 
and  any  estate  or  interest  therein,  in  as  full,  large  and  ample  a  man- 
ner, and  with  the  same  legal  effect,  as  if  such  last  named  person  had 
been  appointed  by  the  testator  to  execute  such  power. 

6.  Liabilities  and  duties  of  executor,  etc.,  under  preced- 
ing three  sections.—  Every  executor  and  administrator  with  the 
will  annexed,  shall,  as  respects  the  additional  powers  vested  in  him 
by  the  next  preceding  three  sections,  and  any  money  and  assets  by 
him  received  in  consequence  of  the  exercise  of  such  powers,  be  sub- 
ject to  all  the  liabilities,  and  compellable  to  discharge  all  the  duties 
of  whatsoever  kind,  which,  as  respects  the  acts  to  be  done  by  him 
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under  such  powers,  would  have  been  imposed  upon  an  executor  or 
other  person  appointed  by  the  testator  to  execute  the  same,  or  in 
case  of  there  being  no  such  executor  or  person,  would  have  been  im- 
posed by  law  upon  anv  person  appointed  by  law,  or  by  any  court  of 
competent  jurisdiction  to  execute  such  powers. 

DEBTS  OR  LEGACY  CHARGED  BY  TESTATOR  ON  LAND— HOW 
RAISED  IN  THE  ABSENCE  OF  EXPRESS  PRO- 
VISIONS THEREFOR. 

7.  Power  to  devisee  in  trust  to  raise  money  by  sale  or 
mortgage  to  pay  debt  or  legacy  charged  on  land,  where  want 
of  power  in  will. —  Where,  by  any  will  which  shall  come  into 
operation  after  the  commencement  of  this  Chapter,  the  testator  shall 
have  charged  his  real  estate  or  any  specific  portion  thereof  with  the 
payment  of  his  debts  or  with  the  payment  of  an.v  legacy  or  other 
specific  sum  of  money  and  sihall  have  devised  the  estate  so  charged  to 
any  trustee  or  trustees  for  the  whole  of  his  estate  or  interest  there- 
in, and  shall  not  have  made  any  express  provision  for  the  raising  of 
such  debt,  legacy  or  sum  of  money  out  of  such  estate,  it  shall  be 
lawful  for  the  said  devisee  or  devisees  in  trust,  notwithstanding  any 
trusts  actually  declared  by  the  testator  to  raise  such  debts,  legacy  or 
money  as  aforesaid,  by  a  sale  and  absolute  disposition  by  public  auc- 
tion or  private  contract  of  the  said  hereditaments,  or  any  part  there- 
of, or  by  a  mortgage  of  the  same,  or  partly  in  one  mode,  and  partly 
in  the  other,  and  any  deed  or  deeds  of  mortgage  so  executed,  may  re- 
serve such  rate  of  interest  and  fix  such  period  or  periods  of  repay- 
ment as  the  person  or  persons  executing  the  same  shall  think  proper. 
(See  Imp.  Act,  22  and  23  V.,  c   35.  s.  14.) 

Note. — See  Chapter  153,  ss.  18,  19,  as  to  executor's  power  to  -dis- 
train for  rent  due  testator  in  his  lifetime. 

8.  Power  under  preceding  section  to  extend  to  survivors, 
etc.—  The  powers  conferred  by  the  last  section  shall  extend  to  all 
and  every  person  or  persons  in  whom  the  estate  devised  shall  for  the 
time  being  be  vested  bj  survivorship,  descent  or  devise,  or  to  any 
person  or  persons  who  may  be  appointed  under  any  power  in  the 
will,  or  by  the  Supreme  Court  in  Equity,  or  Probate  Court,  to  suc- 
ceed to  the  trusteeship  vested  ir  such  devisee  or  devisees  in  trust  as 
aforesaid.     (Sec.  Imp.  Act,  22  and  23  V.,  c.  35,  s.  15.) 

9.  Executors  to  have  power  of  raising  money,  etc.,  where 
there  is  no  sufficient  devise.—  If  any  testator  who  shall  have 
created  such  a  charge  as  is  described  in  section  7  shall  not  have  de- 
vised the  hereditaments  charged  as  aforesaid  in  suoh  terms  as  that 
his  whole  estate  and  interest  therein  shall  become  vested  in  any  trus- 
tee or  trustees,  the  executor  or  executors  for  the  time  being  named 
in  such  will,  if  any,  shall  have  the  same  or  the  like  power  of  raising 
the  said  moneys  as  is  hereinbefore  vested  in  the  devisee  or  devisees 
in  trust  of  the  said  herditaments.  and  such  power  shall  from  time  to 
time  devolve  to  and  become  vested  in  the  person  or  persons,  if  any, 
in  whom  the  executorship  shall  for  the  time  being  be  vested;  but 
any  sale  or  mortgage  under  this  Chapter  shall  operate  only  on  the 
estate  and  interest  whether  legal  or  equitable  of  the  testator,  and 
shall  not  render  it  unnecessary  to  get  in  any  outstanding  subsisting 
legal  estate.     (See  Imp.  Act,  22  and  23  V.,  c.  35,  s.  16.) 

10.  Purchasers,  etc.,  not  bound  to  inquire  as  to  exercise 
of  powers.— Purchasers  or  mortgagees  shall  not  be  bound  to  inquire 
whether  the  powers  conferred  by  the  last  preceding  three  sections  of 
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this  Chapter  or  either  of  them  shall  have  been  duly  and  correctly 
exercised  by  the  person  or  persons  acting  in  virtue  thereof.  (See 
Imp.  Act,  22  and  23  V.    c.  35,  s.  17.) 

11.  Ss.  7-10  not  to  affect  certain  sales,  etc.,  nor  to  extend 
to  devise  in  fee,  etc.— The  provisions  contained  in  sections  7  to  10 
shall  not  in  any  way  prejudice  or  affect  any  sale  or  mortgage  already 
mads  or  hereafter  to  be  made  under  or  in  pursuance  of  any  will  com- 
ing into  operation  before  the  commencement  of  this  Chapter,  but  the 
validity  of  any  such  sale  or  mortgage  shall  be  ascertained  and  de- 
termined in  all  respects  as  if  this  Chapter  had  not  passed;  and  the 
said  several  sections  shall  not  extend  to  a  devise  to  any  person  or 
persons  in  fee  or  for  the  testator's  whole  estate  and  interest  charged 
with  debts  or  legacies,  nor  shall  they  affect  the  power  of  any  such 
devisee  or  devisees  to  sell  or  mortgage  as  he  or  they  may  by  law 
now  do.     (See  Imp.  Act,  22  and  23  V.,  c.  35,  a  18. 

EXECUTOR  ASSIGNING  LEASE— WHEN  NOT  LIABLE  ON 
COVENANTS. 

12.  Liability  of  executor,  etc.,  in  respect  of  rents,  coven- 
ants or  agreements.— Where  an  executor  or  administrator,  liable 
as  such  to  the  rents,  covenants  or  agreements  contained  in  any  lease 
or  agreement  for  a  lease  granted  or  assigned  to  the  testator  or  in- 
testate whose  estate  is  being  administered  has  satisfied  all  such  lia- 
bilities under  the  said  lease  or  agreement  for  a  lease,  as  have  ac- 
crued due  and  been  claimed  up  to  the  time  of  the  assignment  herein- 
after mentioned,  and  has  set  apart  a  sufficient  fund  to  answer  any 
future  claim  that  may  be  made  in  respect  of  any  fixed  and  ascertained 
sum  covenanted  or  agreed  by  the  lessee  to  be  laid  out  on  the  property 
demised,  or  agreed  to  be  demised,  although  the  period  for  laying  out 
the  same  may  not  have  arrived,  and  has  assigned  the  lease,  or  agree- 
ment for  a  lease,  to  a  purchaser  thereof,  he  shall  be  at  liberty  to  dis- 
tribute the  residuary  personal  estate  of  the  deceased  to  and  amongst 
the  parties  entitled  thereto  respectively  without  appropriating  any 
part,  or  any  further  part  (as  the  case  may  be),  of  the  personal  estate 
of  the  deceased,  to  meet  any  future  liability  under  the  said  lease,  or 
agreement  for  a  lease;  and  the  executor  or  administrator  so  dis- 
tributing the  residuary  estate  shall  not,  after  having  assigned  the 
said  lease  or  agreement  for  a  lease,  and  having.,  when  necessary,  set 
apart  such  sufficient  fund  as  aforesaid,  be  personally  liable  in  respect 
of  any  subsequent  claim  under  the  said  lease,  or  agreement  for  a 
lease;  but  nothing  herein  contained  shall  prejudice  the  right  of  the 
lessor,  or  those  claiming  under  him,  to  follow  the  assets  of  the  de- 
ceased into  the  hands  of  the  person  or  persons  to  or  amongst  whom 
the  said  assets  may  'have  been  distributed.  (See  Imp.  Act,  22  and  23 
V.,  c.  35,  s.  27.) 

13.  Liability  of  executor,  etc.,  in  respect  of  rents,  etc.,  ia 
conveyance  on  rent  cbarge.—  In  like  manner,  where  any  executor 
or  administrator  liable  as  such  to  the  rent  covenants  or  agreements 
contained  in  any  conveyance  on  chief  rent  or  rent  charge  (whether 
any  such  rent  be  by  limitation  of  use,  grant  or  reservations),  or 
agreement  for  such  conveyance,  granted  or  assigned  to  or  made 
and  entered  into  with  the  testator  or  intestate,  whose  estate  is 
being  administered,  shall  have  satisfied  all  such  liabilities  under  the 
said  conveyance  or  agreement  for  a  conveyance,  as  may  have  ac- 
crued due,  and  been  claimed,  up  to  the  time  of  the  conveyance  here- 
after mentioned,  and  shall  have  set  apart  a  sufficient  fund  to  answer 
any  future  claim  that  may  be  made  in  respect  of  any  fixed  and  ascer- 
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tained  sum,  covenanted  or  agreed  by  the  grantee,  to  be  laid  out  on 
the  property  conveyed,  or  agreed  to  be  conveyed,  although  the  period 
for  laying  out  t>he  same  may  not  have  arrived,  and  shall  have  con- 
veyed such  property,  or  assigned  the  said  agreement  for  such  con- 
veyance as  aforesaid  to  a  purchaser  thereof,  he  shall  be  at  liberty  to 
distribute  the  residuary  personal  estate  of  the  deceased  to  and 
amongst  the  parties  entitled  thereto  respectively,  without  appro- 
priating any  part,  or  further  part  (as  the  case  may  be)  of  the  per- 
sonal estate  of  the  deceased  to  meet  any  future  liability  under  the 
said  conveyance,  or  agreement  for  a  conveyance;  and  the  executor 
or  administrator  so  distributing  the  residuary  estate  shall  not,  after 
having  made  or  executed  such  conveyance  or  assignment,  and  hav- 
ing, where  necessary,  set  apart  such  sufficient  fund  as  aforesaid,  be 
personally  liable  in  respect  of  any  subsequent  claim  under  the  said 
conveyance  or  agreement  for  conveyance.  But  nothing  herein  con- 
tained shall  prejudice  the  right  of  the  grantor,  or  those  claiming 
under  him,  .to  follow  the  assets  of  the  deceased  into  the  hands  of  the 
person  or  persons  to,  or  among  whom,  the  said  assets  may  have 
been  distributed.     (See  Imp.  Act,  22  and  23  V.,  c.  35,  s.  28.) 

PROTECTION  OF  EXECUTOR   ACTING   ON   PRESUMPTION     OP 
TESTATOR'S  DEATH. 

14.  Protection  of  persons  acting  as  executors  or  adminis- 
trators of  persons  presumed  to  be  dead.—  Where  any  one  has 
been  or  is  hereafter  appointed  by  a  court  having  jurisdiction  in  that 
behalf,  administrator  of  the  estate  of  any  person  who  on  account  of 
absence  for  seven  years  or  for  any  other  reason  has  been  presumed 
to  be  dead,  or  where  probate  of  a  will  made  by  any  such  person  has 
been  or  shall  be  granted  by  such  court,  all  acts  done  under  the  au- 
thority of  such  appointment  or  probate,  shall,  notwithstanding  it  may 
thereafter  appear  that  the  presumption  of  death  was  erroneous,  be 
as  valid  and  effectual  as  such  acts  would  have  been  had  such  person 
been  dead;  but  the  person  erroneously  presumed  to  be  dead  shall, 
subject  to  the  provisions  of  sections  16  and  17,  have  the  right  to  re- 
cover from  the  person  acting  as  executor  or  administrator,  any  part 
of  the  estate  remaining  in  his  hands  undistributed,  and  no  more;  and 
shall,  subject  to  the  provisions  of  the  Statutes  of  Limitations,  bo 
entitled  to  recover  from  any  one  who  received  any  portion  of  his  es- 
tate as  one  of  his  next  of  kin,  or  as  a  devisee,  legatee  or  heir,  or  as 
the  husband  or  wife  of  such  person,  the  portion  so  received,  or  the 
value  thereof. 

PROTECTION    OF     EXECUTORS,    WHERE    LATER    WILL    DIS- 
COVERED—OF ADMINISTRATORS,  WHEN  WILL 
DISCOVERED. 

15.  Protection  of  executors,  where  later  will  discovered, 
or  of  administrators  where  will  discovered. —  Where  a  will  is 
admitted  to  probate,  or  a  grant  of  administration  is  made  with  will 
annexed,  or  on  account  of  supposed  intestacy,  toy  a  court  having 
jurisdiction  in  that  behalf,  all  acts  done  under  the  authority  of  such 
will  or  grant  of  administration  shall,  notwithstanding  it  may  after- 
wards appear  that  the  deceased  had  left  a  will,  or  left  a  will  which 
superseded  that  of  which  probate  was  granted  or  which  was  annexed 
to  the  said  letters,  or  notwithstanding  that  it  appears  that  the  will 
admitted  to  probate  or  administration  was  not  duly  executed,  or  was 
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for  any  Teason  invalid  be  as  valid  and  effectual  as  such  acts  would 
have  been  if  such  will  had  been  the  last  will  of  the  deceased,  aud  had 
been  duly  executed  and  had  been  valid,  or  in  case  of  administration 
as  on  intestacy,  as  valid  as  such  acts  would  have  been  if  the  deceased 
had  died  intestate;  but  upon  the  revocation  of  the  grant  of  probate 
or  administration,  the  new  personal  representative  of  the  deceased 
shall,  subject  to  the  provisions  of  sections  16  and  17  have  the  right 
to  recover  from  the  person  acting  as  executor  or  administrator  as 
aforesaid,  any  part  of  the  estate  remaining  in  his  hands  undistribut- 
ed, and  no  more;  and  shall,  subject  to  the  provisions  of  the  Statutes 
of  Limitations,  be  entitled  to  recover  from  any  one  who  erroneously 
received  any  portion  of  the  estate  of  the  deceased  as  one  of  his  next 
of  kin,  or  as  a  devisee,  legatee  or  heir,  or  as  the  husband  or  wife  of 
the  deceased,  the  portion  so  received  or  the  value  thereof. 

16.  Costs  of  executors  or  administrators  under  last  two 
sections.—  The  executor  or  administrator  iff  the  last  two  preceding 
sections  shall  have  the  right  to  retain  out  of  any  amount  remaining 
in  his  hands  undistributed  his  proper  costs  and  expenses  in  the  ad- 
ministration of  the  estate. 

17.  Preceding  three  sections  not  to  protect  persons  acting 
fraudulently.— Nothing  in  the  last  three  preceding  sections  con- 
tained shall  protect  any  person  acting  as  administrator  or  executor 
where  such  person  has  been  privy  to  any  fraud  by  means  of  which 
the  grant  of  administration  or  probate  was  obtained,  or  in  cases  aris- 
ing under  section  14  in  respect  of  anything  done  after  he  became 
aware  that  the  person  who  was  presumed  to  be  dead  is  alive,  or  in 
cases  arising  under  section  15,  that  the  will  was  not  duly  executed 
or  for  some  other  reason  was  invalid,  unless  the  thing  so  done  was 
in  pursuance  of  a  contract  for  valuable  consideration  made  before 
the  said  executor  or  administrator  was  aware  to  the  effect  aforesaid. 

ACTION    TO   RECOVER    PERSONAL    ESTATE— LIMITATION    AS 

TO  TIME. 

18.  Action  to  recover  personal  estate  of  intestate,  to  be 
brought  within  twenty  years.— After  the  commencement  of  thia 
Chapter,  no  suit  or  other  proceeding  shall  be  brought  to  recover  the 
personal  estate,  or  any  share  of  the  personal  estate,  of  any  person 
dying  intestate  possessed  by  the  legal  personal  representative  of 
such  intestate,  but  within  twenty  years  next  after  a  present  right  to 
receive  the  same  shall  have  accrued  to  some  person  capable  of  giv- 
ing a  discharge  for  or  release  of  the  same,  unless  in  the  meantime 
some  part  of  such  estate  or  share,  or  some  interest  in  respect  there- 
of shall  have  been  accounted  for,  or  paid,  or  some  acknowledgment 
of  the  right  thereto  shall  have  been  given  in  writing,  signed  by  the 
person  accountable  for  the  same,  or  his  agent,  to  the  person  entitled 
thereto,  or  his  agent;  and  in  such  case  no  such  action  or  suit  shall 
be  brought,  but  within  twenty  years  after  such  accounting,  payment 
or  acknowledgment,  or  the  last  of  such  accountings,  payments,  or 
acknowledgments,  if  more  than  one  was  made  or  given.  (See  Imp. 
Act,  23  and  24  V.,  c.  38.  s.  13. 

ESTATE  OF  INHERITANCE  IN  TRUST,  DEVOLUTION  OF. 

Note — See  Chapter  152.  s.  52.  for  provisions  protecting  trustee 
or  executor  acting  under  power  of  attornev  while  ignorant  of  death 
of  or  revocation  by  the  person  who  gave  the  power. 
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19.  Devolution  of  trust   and  mortgage  estates  on   death.— 

(1)  Where  an  estate  or  interest  of  inheritance,  or  limited  to  the 
heir  as  special  occupant,  in  any  tenements  or  hereditaments,  cor- 
poreal or  incorporeal,  is  vested  on  any  trust,  in  any  person  solely, 
the  same  shall,  on  his  death,  notwithstanding  any  testamentary  dis- 
position, devolve  to  and  become  vested  in  his  personal  represent- 
atives or  representative  from  time  to  time,  in  like  manner  as  if  the 
same  were  a  chattel  real  vesting  in  them  or  him;  and  accordingly  all 
the  like  powers  for  one  only  of  several  joint  personal  representatives, 
as  well  as  for  a  single  personal  representative,  and  for  all  the  per- 
sonal representatives  together,  to  dispose  of  and  otherwise  deal  with 
the  same,  shall  belong  to  the  deceased's  personal  representatives  or 
representative,  from  time  to  time,  with  all  the  like  incidents,  but 
subject  to  all  the  like  rights,  equities  and  obligations,  as  if  the  same 
were  a  chattel  real,  vesting  in  them  or  him;  and  for  the  purposes  of 
this  section,  the  personal  representatives  for  the  time  being  of  the 
deceased,  shall  be  deemed  in  law  his  heirs  and  assigns,  within  the 
meaning  of  all  trusts  and  powers. 

(2)  This  section  applies  only  in  cases  of  death  after  the  com- 
mencement of  this  Chapter.    (See  Imp.  Act,  44  and  45,  V.,  c.  41,  s.  30). 

INFANT  EXECUTOR. 

20.  Where  infant  sole  executor,  administration  to  bo 
granted  to  guardian  who  shall  have  same  power  as  an  ad* 
ministrator  "durante  minore  aetate." — (1)  Where  an  infant  is 
sole  executor,  administration  with  the  will  annexed  shall  be  grant- 
ed to  the  guardian  of  such  infant,  or  to  such  other  person  as  the 
Probate  Court  shall  think  fit,  until  such  infant,  shall  have  attained 
the  full  age  of  twenty-one  years,  at  which  period,  and  not  before, 
probate  of  the  will  shall  be  granted  to  him.  (See  Imp.  Act,  38  Geo. 
Ill,  c.  87,  s.  6.) 

(2)  The  person  to  whom  such  administration  shall  be  grant- 
ed shall  have  the  same  powers  vested  in  him  as  an  administrator 
now  has,  by  virtue  of  an  administration  granted  to  him  durante 
minore  aetate  of  the  next  of  kin.  (See  Imp.  Act,  38  Geo.  Ill,  c.  87, 
e.  7). 

Note.— See  Chapter  161,  s.  1  (2).  , 
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NOVA  EOOTIA, 

R.  S.  N.  S.f  1900.    CHAP.  151. 
OP  TRUSTEES. 
SHORT  TITLE. 

1.  Short  title.—  This  Chapter  may  be  cited  as  "The  Trustee 
Act." 

INTERPRETATION. 

2.  Interpretation. — In  this  Chapter,  unless  the  Context  other- 
wise requires: 

(a.)  "Contingent  right."—  (a)  The  expression  "contingent 
right,"  as  applied  to  land,  includes  a  contingent  or  executory  interest, 
a  possibility  coupled  with  an  interest,  whether  the  object  of  the  gift 
or  limitation  of  the  interest  or  possibility  is  or  is  not  ascertained, 
also  a  right  of  entry,  whether  immediate  or  future,  and  whether 
vested  or  contingent; 

(b.)  "Convey."— "Conveyance."— The  expressions  "convey"  and 
"conveyance"  applied  to  any  person  include  the  execution  by  that 
person  of  every  necessary  or  suitable  assurance  for  conveying,  as- 
signing, appointing,  surrendering,  or  otherwise  transferring  or  dis- 
posing of  land  whereof  he  is  seised  or  possessed,  or  wherein  he  is 
entitled  to  a  contingent  right,  either  for  his  whole  estate  or  for  any 
less  estate,  together  with  the  performance  of  all  formalities  required 
by  law  to  the  validity  of  the  conveyance,  including  the  acts  to  be 
performed  by  married  women  to  bar  dower  or  convey  their  interests 
in  real  property  under  the  statutes  of  the  province; 

(c.)  "Conrt."— "Jndge."—  The  expression  "court"  means  the 
Supreme  Court  of  Nova  Scotia,  and  the  expression  "judge"  means 
a  judge  of  such  court; 

(d.)  "Devisee."— The  expression  "devisee,"  includes  the  heir 
of  a  devisee  and  the  devisee  of  an  heir,  and  any  person  who  claims 
right  by  devolution  of  title  of  a  similar  description; 

(e.)  "Instrument." —  The  expression  "instrument"  includes  a 
statute; 

(f.)  "Land." — The  expression  "land"  includes  incorporeal  as 
well  as  corporeal  hereditaments,  and  any  interest  therein,  and  also 
an  undivided  share  of  land; 

(g.)  "Lunatic." — "Person  of  unsound  mind." — The  expression 
"lunatic"  means  any  person  adjudged  to  be  a  lunatic  under  the 
statutes  of  the  province,  and  the  expression  "person  of  unsound 
mind"  means  any  person,  not  an  infant,  who  not  having  been  so 
adjudged  to  be  a  lunatic,  is  incapable  from  infirmity  of  mind  of 
managing  his  own  affairs; 

(h.)  "Mortgage."— "Mortgagee."—  The  expressions  "mortgage" 
and  "mortgagee"  include  and  relate  to  every  estate  and  interest  re- 
garded in  equity  as  merely  a  security  for  money  and  every  person 
deriving  title  under  the  original  mortgagee; 

(i.)  "Pay."— "Payment."—  The  expressions  "pay"  and  "pay- 
ment" as  applied  in  relation  to  stocks  and  securities,  and  in  connec- 
tion with  the  expression  "into  court,"  include  the  deposit  or  transfer 
of  the  same  in  or  into  court; 
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(j.)  "Possessed."—  The  expression  "possessed"  applies  to  re- 
ceipt of  income  of,  and  to  any  vested  estate  less  than  a  life  estate, 
legal  or  equitable,  in  possession,  or  in  expectancy,  in  any  land; 

(k.)  "Property."— The  expression  "property"  includes  real  and 
personal  property,  and  any  estate  and  interest  in  any  property,  real 
or  personal,  and  any  debt,  and  any  thing  in  action,  and  any  other 
right  or  interest,  whether  in  possession  or  not; 

(1.)  "Rights."—  The  expression  "rights"  includes  estates  and 
interests; 

(m.)  "Securities."— The  expression  "securities"  includes  stocks, 
funds  and  shares;  and  so  far  as  relates  to  payments  into  court, 
means  securities  standing  or  deposited  in  the  name  or  to  the  credit 
or  account  of  the  accountant  general  on  behalf  of  the  court,  or  placed 
to  the  credit  of  a  cause,  matter  or  account  in  the  court; 

(n.)  "Stock."— The  expression  "stock"  includes  fully  paid  up 
shares;  and,  so  far  as  relates  to  vesting  orders  made  by  the  court 
under  this  Chapter,  includes  any  fund,  annuity,  or  security  trans- 
ferable in  books  kept  by  any  company  or  society,  or  by  an  instru- 
ment of  transfer  either  alone  or  accompanied  by  other  formalities, 
and  any  share  or  interest  therein; 

(o.)  "Transfer."— The  expression  "transfer,"  in  relation  to 
stock,  includes  the  performance  and  execution  of  every  deed,  power 
of  attorney,  act,  and  thing  on  the  part  of  the  transferor  to  effect 
and  complete  the  title  in  the  transferee; 

(p.)  "Trust."— The  expression  "trust"  does  not  include  the  du- 
ties incident  to  an  estate  conveyed  by  way  of  mortgage;  but  with 
this  exception  the  expressions  "trust"  and  "trustee"  include  implied 
and  constructive  trusts  and  cases  where  the  trustee  has  a  beneficial 
interest  in  the  trust  property,  and  the  duties  incident  to  the  office 
of  personal  representative  of  a  deceased  person.    1888,  c  11,  s.  3    (1). 

PART  I. 

INVESTMENTS. 

3.  Authorized  investments.— A  trustee  may,  unless  expressly 
forbidden  by  the  instrument  (if  any),  creating  the  trust,  invest  any 
trust  funds  in  his  hands,  whether  at  the  time  in  a  state  of  invest- 
ment or  not,  in  manner  following,  that  is  to  say:  — 

(a.)   Savings'  Bank.— In  the  Dominion  savings  bank; 

(b.)  Dominion,  provincial,  municipal,  &c,  debentures.— 
In  the  debentures  or  bonds  of  the  Dominion,  province  or  of  any 
city,  town  or  municipality  of  the  province: 

(c.)  Mortgages.— In  mortgages  of  real  property  or  in  the  stock 
of  any  bank  to  which  any  of  the  provisions  of  the  Banking  Act  of 
the  Dominion  of  Canada  apply,  or  in  deposit  receipts  of  any  of  such 
banks; 

(d.)  Securities  approved  by  rule  of  court.—  In  such  other 
securities  as  are  authorized  by  a  general  order  of  the  Supreme  Court; 
or 

(e.)  By  court  or  judge.— In  such  other  securities  as  the  court 
or  a  judge  upon  application  in  any  particular  case  selects  as  fit  and 
proper, 

(f)  Or  in  bonds  on  debentures  secured  by  a  mortgage  of  real 
property, 

and  may  also  from  time  to  time  vary  any  such  investment.  1888.  c. 
11,  ss.  58,  64  part,  89.  (As  amended  by  1  Edw.  VII,  c.  48,  s.  1,  and  7 
Edw.  VII,  c.  61,  s.  1. 
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(1)  Investment  may  be  varied. — A  trustee  may  also,  unless 
expressly  forbidden  by  the  instrument  (if  any)  creating  the  trust, 
invest  any  trust  funds  in  his  hands,  whether  at  the  time  in  a  state 
of  investment  or  not,  in  the  debentures  of  the  company  incorporated 
by  the  Acts  62-63  Victoria,  Chapter  101,  passed  by  the  Parliament  of 
Canada,  and  amendments  thereto,  and  may  also  from  time  to  time 
vary  any  such  investment. 

(2)  Security  to  holders. — The  mortgages  or  other  securities,  or 
the  cash  deposited  by  said  Company  from  time  to  time  with  the 
Provincial  Treasurer  under  chapter  4  of  the  Acts  of  Nova  Scotia  for 
the  year  1903-4  as  amended  by  chapter  12  of  the  Acts  of  Nova  Scotia 
for  the  year  1906,  in  addition  to  being  held  as  a  security  under  the 
provisions  of  Section  11  of  said  last  mentioned  Act,  shall  also  be  held 
as  security  to  the  holders  of  such  debentures  assured  to  purchasers 
of  the  same  residing  within  the  Province  of  Nova  Scotia.  Added  by 
7  Edw.  VII.,  c.  62.  s.  1. 

4.  Purchase  at  a  premium  of  redeemable  stock. —  (1)  A 
trustee  may  under  the  powers  of  this  Chapter  invest  in  any  of  the 
securities  mentioned  in  the  next  preceding  section,  notwithstanding 
that  the  same  may  be  redeemable  and  that  the  price  exceeds  the  re- 
demption value. 

(2)  A  trustee  may  retain  until  redemption  any  redeemable  stock 
fund  or  security,  which  has  been  purchased  in  accordance  with  the 
powers  of  this  Chapter. 

5.  Discretion  of  trustees.—  Every  power  conferred  by  the 
preceding  sections  shall  be  exercised  according  to  the  discretion  of 
the  trustee,  but  subject  to  any  consent  required  by  the  instrument 
(if  any)  creating  the  trust  with  respectt  to  the  investment  of  the 
trust  fund. 

6.  Application  of  preceding  section,  to  trusts  created 
before  this  Chapter.— The  preceding  sections  shall  apply  as  well 
to  trusts  created  before  as  to  trusts  created  after  the  coming  into 
force  of  this  Chapter,  and  the  powers  thereby  conferred  shall  be  in 
addition  to  the  powers  conferred  by  the  instrument -(if  any)  creating 
the  trust. 

7.  Loans  and  investments  by  trustees  not  chargeable  as 
breaches  of  trust. —  (1)  A  trustee  lending  money  on  the  security 
of  any  property  on  which  he  can  lawfully  lend  or  investing  in  any 
bonds  or  debentures  secured  by  a  mortgage  of  real  property  au- 
thorized by  this  Chaper  shall  not  be  chargeable  with  breach  of  trust 
by  reason  only  of  the  proportion  borne  by  the  amount  of  the  loan  to 
the  value  of  the  property  at  the  time  when  the  loan  was  made,  pro- 
vided that  it  appears  to  the  court  or  judge  that  in  making  the  loan, 

(a)  the  trustee  was  acting  upon  a  report  as  to  the  value  of  the 
property  made  by  a  person  whom  he  reasonably  believed  to  be  a 
competent,  practical  valuer,  instructed  and  employed  independent- 
ly of  any  owner  of  the  property; 

(b)  that  the  amount  of  the  loan  does  not  exceed  two  equal 
third  parts  of  the  value  of  the  property  as  stated  in  the  report  in 
cases  in  which  such  value  does  not  exceed  the  sum  of  two  thousand 
dollars;  nor  three  equal  fourth  parts  in  cases  in  which  such  value 
exceeds  the  sum  of  two  thousand  dollars;  and 

(c)  that  the  loan  was  made  under  the  advice  of  the  valuer  ex- 
pressed in  the  report. 

(2.)  This  section  applies  to  transfers  of  existing  securities  as 
well  a-s  to  new  securities,  and  to  investments  made  as  well  before 
as  after  the  coming  into  force  of  this  Chapter.  1889,  c.  18,  s.  13. 
(As  amended  by  7  Edw.  VII...  c.  61,  s.  2.) 
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8.  Liabilities  for  loss  by  reason  of  improper  investments.— 

(1.)  Where  a  trustee  improperly  advances  trust  money  on  a  mort- 
gage security,  which  would  at  the  time  of  the  investment  be  a 
proper  investment  in  all  respects  for  a  smaller  sum  than  is  actual- 
ly advanced  thereon,  the  security  shall  be  deemed  an  authorized  in- 
vestment for  the  smaller  sum,  and  the  trustee  shall  only  be  liable 
to  make  good  the  sum  advanced  in  excess  thereof,  with  interest. 

(2.)  This  section  applies  to  investments  made  as  well  before  as 
after  the  coming  into  force  of  this  Chapter,  1889,  c.  18,  s.  14. 

9.  If  beneficiary  requires  it,  notice  of  investment  or 
change  of  investment  to  be  given  to  beneficiary. —  (1.)  Where  a 
beneficiary  entitled  in  possession  to  receive  the  income  of  the  trust 
fund  for  his  life,  or  'for  a  term  of  years  determinable  with  his  life, 
or  for  any  greater  estate,  has  given  to  the  trustee  a  notice  in  writ- 
ing that  he  desires  to  be  consulted  with  regard  to  any  proposed  in- 
vestments or  changes  of  investment,  notice  in  writing  of  any  pro- 
posed investment  or  change  of  investment  shall  be  first  given  by 
the  trustee  to  such  beneficiary. 

(2.)  Such  notice  shall  contain  a  request  that  if  the  beneficiary 
objects  to  such  proposal,  he  shall  notify  at  least  one  of  the  trustees 
in  writing  of  such  objection  within  ten  days  after  the  receipt  of 
such  notice. 

(3.)  If  the  trustee  receives  a  notice  of  any  such  objection  he 
may  apply  to  the  court  or  a  judge  in  a  summary  manner  for  leave 
to  maKe  such  proposed  investment,  or  change  of  investment,  not- 
withstanding such  objection. 

(4).  Service  of  notice  of  the  proposal  or  of  the  objection  may 
be  made  either  personally  or  by  mailing  the  same,  postage  prepaid 
and  registered,  to  the  address  of  the  person  to  be  notified,  and  may 
be  proved  by  an  affidavit  stating  the  fact  and  the  mode  of  service. 

(5.)  The  court  or  judge  may  authorize  or  refuse  to  authorize 
the  proposed  investment  or  change  of  investment,  and  shall  have 
a  discretion  as  to  the  disposal  of  the  costs  of  the  application. 

(6.)  No  such  notice  of  a  proposed  investment  or  change  of  in- 
vestment shall  be  required  to  be  given  in  the  case  of  a  release  of  a 
mortgage  upon  payment  of  the  principal  of  a  mortgage  debtor,  or 
of  the  temporary  deposit  on  interest  of  the  whole  or  any  part  of  a 
fund  in  any  solvent  chartered  bank  in  Canada.  1889,  c.  18,  s.  8; 
1900,  c.  31,  s.   1. 

10.  Court  to  make  rules  as  to  investments  and  regulating 
same.—  The  Supreme  Court  may  make  rules  regulating  the  pro- 
portion which  the  value  of  real  property  shall  bear  to  the  amount 
invested  on  the  security  thereof,  the  manner  in  which  such  value 
shall  be  ascertained,  the  minimum  rate  of  interest  to  be  charged  on 
the  sum  invested,  and  ail  other  particulars  whatsoever  relating  to 
the  investment  of  trust  moneys  on  real  securities,  and  shall  also 
have  power  to  add  to  or  strike  from  the  iist  of  stocks  hereinbefore 
mentioned,  and  to  make  all  such  rules  as  seem  advisable  with 
respect  to  investments  of  trust  funds  in  such  stock.  Any  invest- 
ment made  in  violation  of  any  such  rule  shall  be  at  the  risk  of  the 
trustee,  executor  or  administrator  making  such  investment;  and 
the  court  or  a  judge  upon  application  may  enjoin  any  trustees,  exe- 
cutor or  administrator  from  investing  trust  money  in  violation  of 
any  such  rule,  and  may  compel  him  to  pay  into  court  any  money 
so  invested,  and  to  invest  the  same  in  accordance  with  law  or  such 
regulations.    1888,  c.  11,  s.  64  (2.) 
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PART  II. 

VARIOUS  POWERS  AND  DUTIES  OF  TRUSTEES. 

1- — Appointment  of  New  Trustees- 

11.  Powers  of  appointing  new  trustees  out  of  court.— 

When  a  trustee,  either  original  or  substituted  and  whether 
appointed  by  the  court  or  a  judge  or  otherwise,  is  dead,  or 
remains  out  of  the  province  for  more  than  twelve  months,  or 
desires  to  be  discharged  from  all  or  any  of  the  trusts  or  powers  re- 
posed in  or  conferred  on  him,  or  refuses,  or  is  unfit  to  act  therein 
or  is  incapable  of  acting  therein,  then  the  person  or  persons  nomin- 
ated for  the  purpose  of  appointing  new  trustees  by  the  instrument 
(if  any)  creating  the  trust,  or  if  there  is  no  such  person,  or  no  such 
person  able  and  willing  to  act,  then  (if  the  beneficiaries  consent 
thereto  m  writing),  the  surviving  or  continuing  trustees  or  trustee 
for  the  time  being,  or  the  personal  representatives  of  the  last  sur- 
viving or  continuing  trustee,  may,  by  writing,  appoint  another  per- 
son or  other  persons  to  be  a  trustee  or  trustees  in  the  place  of  the 
trustee  dead,  remaining  out  of  the  province,  desiring  to  be  dis- 
charged, refusing,  or  being  unfit,  or  being  incapable  as  aforesaid. 

(2.)   What  may  be  done  in  making  appointments.— 
appointment  of  a  new  trustee  for  the  whole  or  any  part  of  trust 
property, — 

(a.)  the  number  of  trustees  may  be  increased;  and 

(b)  a  separate  set  of  trustees  may  .be  appointed  for  any  part 
of  the  trust  property  held  on  trusts  distinct  from  those  reflating  to 
any  other  part  or  parts  of  the  trust  property,  notwithstanding  that 
n?Jle\  trustees  or  trustee  are  or  is  to  be  appointed  for  other  parts 
ot  the  trust  property,  and  any  existing  trustee  may  be  appointed  or 
remain  one  of  such  separate  set  of  trustees,  or,  if  only  one  trustee 
was  originally  appointed  then  one  separate  trustee  may  be  so  ap- 
pointed for  the  first  mentioned  part;  and 

(c)  it  shall  not  be  obligatory  to  appoint  more  than  one  new 
trustee  where  only  one  trustee  was  originally  appointed,  or  to  fill 
up   the  original  number  of  trustees  where  more  than  two  trustees 

^^[^mally.afPi,mted;  but'  except  where  °^y  °™  trustee  was 
originally  appointed,  a  trustee  shall  not  be  discharged  under  this 

pi^fr  ^-rless  there  wm  * at  ieast  tw°  *ust-  * 

(d)  any  assurance  or  thing  requisite  for  vesting  the  trust  pro- 

SSS^'.SS  rrt  thele°J-  3°intly  in  the  P*™™  ^°  are  the 
trustees,  shall  be  executed  or  done 

(3.)    Powers  of  trustee  so   appointed.—  Everv  rew  trustee  so 

S01nedhvat  W€l1  bef°re  naftera11  th«  trust  Property  becomes  by 
law,  or  by  assurance,  or  otherwise,  vested  in  him,  shall  have  the 
same  powers,  authorities,  and  discretions,  and  may  in  all  re?pectJ 

™laVJ  ?ad  bf?n  or5inaI1>7  appointed  a  trustee  by  the  instru- 
ment (if  any)   creating  the  trust. 

^a  (*  }  iSS***0*  °f  section  to  trustee  dead  before  testator, 
and  to  refusing  or  retiring  trustee.- The  provisions  of  this  sec- 
tion relative  to  a  trustee  who  is  dead  include  the  case  of  a  neran 

rTuvfto  TllV:n  "  Wil\  bUt,  d^ing  before  the  t^teor:fandP  ho°se 
relative  to    a    continuing    trustee    include    a    refusing    or    retirin- 

secttm       W  ling  t0  aCt  in  the  eXeCUti0n  of  the  Provisions  ofThis 
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(5.)  Section  not  to  apply  if  a  contrary  intention  express- 
ed in   instrument. — This  section  applies  only  if  and  as  far  as    a 

contrary  intention  is  not  expressed  in  the  instrument  (if  any) 
creating  the  trust,  and  shall  have  effect  subject  to  the  terms  of 
that  instrument  and  to  any  provisions  therein  contained. 

(6.)  Applies  to  trusts  created  before  this  Chapter,  &c— 
This  section  applies  to  trusts  created  either  before  or  after  the 
coming  into  force  of  this  Chapter.  1888,  c.  11,  ss.  35  part,  44,  45; 
1889,  c.  18,  ss.  5,  6. 

12.  Retirement  of  trustees. — (1.)  Where  there  are  more 
than  two  trustees,  if  one  of  them  by  deed  declares  that  he  is  desir- 
ous of  being  discharged  from  the  trust,  and  if  his  co-trustees  and 
such  other  person  (if  any)  as  is  empowered  to  appoint  trustees, 
by  deed  consent  to  the  discharge  of  the  trustee,  and  to  the  vesting 
in  the  co-trustees  alone  of  the  trust  property,  then  the  trustee 
desirous  of  being  discharged  shall  be  deemed  to  have  retired  from  the 
trust,  and  shall,  by  the  deed,  be  discharged  therefrom  under  this 
Chapter  without  any  new  trustee  being  appointed  in  his  place. 

(2.)  Any  assurance  or  thing  requisite  for  vesting  the  trust  pro- 
perty in  the  continuing  trustees  alone  shall  be  executed  or  done. 

(3)  This  section  applies  only  if,  and  as  far  as  a  contrary  in- 
tention is  not  expressed  in  the  instrument  (if  any)  creating  the 
trust,  and  shall  have  effect  subject  to  the  terms  of  that  instrument 
and  to  any  provisions  therein  contained. 

(4  )  This  section  applies  to  trusts  created  either  before  or  after 
the  coming  into  force  of  this  Chapter.  1888,  c.  11,  s.  35;  1889,  c. 
18,  ss.  5,  7. 

13.  Vesting  of  trust  property  in  new  or  continuing 
trustees. —  (1.)  Where  a  deed  by  which  a  new  trustee  is  appoint- 
ed to  perform  any  trust  contains  a  declaration  by  the  appointor  to 
the  effect  that  any  estate  or  interest  in  any  land  subject  to  the 
trust,  or  in  any  chattel  so  subject,  or  the  right  to  recover  and  re- 
ceive any  debt  or  other  thing  in  action  so  subject,  shall  vest  in  the 
persons  who  by  virtue  of  the  deed  become  and  are  the  trustees  for 
performing  the  trust,  that  declaration  shall,  without  any  conveyance 
or  assignment,  operate  to  vest  in  those  persons,  as  joint  tenants, 
and  for  the  purposes  of  the  trust,  that  estate,  interest,  or  right. 

(2)  Where  a  deed  by  which  a  retiring  trustee  is  discharged  un- 
der this  Chapter  contains  such  a  declarat'on  as  is  in  this  section 
mentioned  by  the  retiring  and  continuing  trustees,  and  by  the  other 
person  (if  any)  empowered  to  appoint  trustees,  that  declaration  shall, 
without  any  conveyance  or  assignment,  operate  to  vest  in  the  con- 
tinuing trustees  alone,  as  joint  tenants,  and  for  the  purposes  of  the 
trust,  the  estate,  interest,  or  right  to  which  the  declaration  relates. 

(3)  This  section  does  not  extend  to  land  conveyed  by  way  of 
mortgage  for  securing  money  subject  to  the  trust  or  to  any  such 
share,  stock,  annuity,  or  property  as  is  only  transferable  in  books 
kept  by  a  company  or  other  body,  or  in  manner  prescribed  by  or 
under  an  Act  of  parliament  or  of  the  legislature  of  this  province. 

(4)  For  purposes  of  registration  of  the  deed  in  any  registry,  the 
person  or  persons  making  the  declaration  shall  be  deemed  the  con- 
veying party  or  parties,  and  the  conveyance  shall  be  deemed  to  be 
made  by  him  or  them  under  a  (power  conferred  by  this  Chapter. 

(5)  This  section  applies  only  to  deeds  executed  after  the  seven- 
teenth day  of  April,  A.D.,  1889.     1889,  c.  18,  s.  11. 
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2. — Purchase  and  Sale. 

14.  Power  of  trustee  for  sale,  to  sell  by  auction,  etc. —  (1; 

Where  a  trust  for  sale  or  a  power  of  sale  of  property  is  vested  in  a 
trustee,  he  may  sell  or  concur  with  any  other  person  in  selling  all 
or  any  part  of  the  property,  either  subject  to  prior  charges  or  not, 
and  either  together  or  in  lots,  by  public  auction  or  by  private  con- 
tract, subject  to  any  such  conditions  respecting  title  or  evidence  of 
title  or  .other  matter  as  the  trustee  thinks  fit,  with  power  to  vary 
any  contract  of  sale,  and  to  buy  in  at  any  auction,  or  to  rescind  any 
contract  for  sale,  and  to  re-sell  without  being  answerable  for  any 
loss. 

(2.)  May  exchange,  &c—  If  the  power  expressly  authorizes  an 
exchange  he  may  make  an  exchange  of  any  'land  or  any  part  there- 
of for  any  other  land  in  Nova  Scotia,  including  an  exchange  in  con- 
sideration of  money  paid  for  equality  of  exchange. 

(3.)  Not  bound  to  inquire  if  particular  reinvestment  is  in 
contemplation.—  No  purchaser  under  any  such  sale  shall  be  bound 
to  inquire  whether  the  trustees  or  other  persons  making  the  same 
have  or  have  not  in  contemplation  any  particular  reinvestment  of  the 
purchase  money. 

(4.)  Power  to  convey,  &c—  For  the  purpose  of  completing  any 
such  sale  or  exchange,  the  trustees  or  other  persons  empowered  to 
sell  or  exchange  shall  have  full  power  to  convey  or  otherwise  d  spose 
of  the  property  in  question,  either  by  the  way  of  revocation  and  ap- 
pointment of  the  use  or  otherwise  as  is  necessary. 

(5.)  Money  received  to  be  invested. —  The  money  so  received 
upon  any  such  sale  or  for  equality  of  exchange,  subject  to, — 

(a)  Payment  of  claims  properly  payable  thereout,  and 

(b)  Payment  of  consideration  money  for  equality  of  exchange  (if 
any), 

shall  be  invested  by  the  trustees  according  to  the  provisions  of  this 
Chapter. 

(6.)  Property  or  securities  acquired  subject  to  trusts,  &c, 
of  property  given  in  exchange. — The  property  or  securities  so  ac- 
quired by  the  trustee  shall  be  held  to  the  uses,  upon  and  for 
the  trusts,  intents  and  purposes,  and  with,  under  and  subject  to  the 
powers,  provisions  and  declarations  to  wh'ch  the  property  sold  or 
given  in  exchange  was  or  would  have  been  subject,  or  as  near  there- 
to as  circumstances  admit  of,  but  not  so  as  to  increase  or  multiply 
charges. 

(7.)  May  be  applied  in  paying  off  incumbrances,  etc. — The 
trustee  or  other  person  exercising  any  such  power,  may  if  he  thinks 
fit,  apply  any  money  received  upon  any  such  sale,  or  for  equality  of 
exchange,  or  any  part  thereof,  in  or  towards  paying  off  or  discharg- 
ing any  mortgage  or  other  charge  or  encumbrance  which  affects  the 
property  or  any  part  thereof  which  is  then  subject  to  the  same  uses 
or  trusts  as  those  to  which  the  property  or  part  sold  is  given  in  ex- 
change was  subject. 

(8)  Money  until  disposed  of,  etc.,  to  be  invested  at  interest. 
— Until  the  money  received  upon  any  such  sale  or  for  equality  of  ex- 
change i-s  disposed  of  in  the  manner  in  this  section  mentioned,  the 
same  shall  be  invested  at  interest  for  the  benefit  of  the  same  per- 
sons who  would  be  entitled  to  the  property  or  securities  to  be  pur- 
chased or  acquired  therewith,  and  the  rents,  profits,  dividends  or 
interest  thereof  in  case  such  purchase,  acquisition  and  settlement 
were  then  actually  made. 

(9.)   Such  sale  or  exchange  must  be  consented  to  by  per- 
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son  authorized  to  consent,  unless  a  different  intention  ap- 
pears from  instrument. —  No  such  sale  or  exchange,  and  no  pur- 
chase or  acquisition  of  property  or  securities  out  of  money  received 
on  any  such  sale  or,  exchange  shall  be  made  without  the  consent  of 
the  person  appointed  to  consent  by  the  will,  deed  or  other  instru- 
ment, or  if  no  such  person  is  appointed,  then  of  the  person  entitled 
in  possession  to  the  receipt  of  the  rents  and  profits  of  such  property, 
if  there  is  such  a  person  under  no  disability;  but  this  sub-section 
shall  not  be  taken  to  require  the  consent  of  any  person  where  it  ap- 
pears from  the  will,  deed  or  other  instrument  to  have  been  intended 
that  such  sale,  exchange  or  purchase  should  be  made  by  the  trustee  or 
other  person  making  the  same  without  the  consent  of  any  other 
person.     1888,  c.  11,  ss.  50-56;  1889,  c.  18,  s.  3   (parD. 

15.  Power  to  sell  subject  to  depreciatory  conditions. — (1) 
No  sale  made  by  a  trustee  shall  be  impeached  by  any  beneficiary 
upon  the  ground  that  any  of  the  conditions  subject  to  wh'ch  the  sale 
was  made  have  been  unnecessarily  depreciatory,  unless  it  also  ap- 
pears that  the  consideration  for  the  sale  was  thereby  rendered  in- 
adequate. 

(2)  No  sale  made  by  a  trustee  shall  after  the  execution  of  the 
conveyance  be  impeached  as  against  the  purchaser  upon  the  ground 
that  any  of  the  conditions  subject  to  which  the  sale  was  made  may 
have  been  unnecessarily  depreciatory,  unless  it  appears  that  the  pur- 
chaser was  acting  in  collusion  with  the  trustee  at  the  time  when  the 
contract  for  such  sale  was  made. 

(3)  No  purchaser  upon  any  sale  made  by  a  trustee  shall  be  at 
liberty  to  make  any  objection  against  the  title  upon  the  ground 
aforesaid.     1889,  c.  18,  s.  12  (part). 

16.  Power  to  sell  includes  power  to  mortgage  or  to  lease.— 
(1)  Wherever  a  power  to  sell  real  property  is  given  to  any  executor 
or  trustee  such  power  shall  include  a  power  to  mortgage  or  lease, 
unless  the  instrument  expressly  excludes  it. 

(2)  Th:'s  section  applies  to  powers  given  by  instruments  exe- 
cuted before  the  17th  of  April,  A.D.,  1889.     1889,  c.  18,  s.  20. 

17.  Married  woman  as  a  bare  trustee  may  convey. —  When 
any  freehold  hereditament  is  vested  in  a  married  woman  as  a  bare 
trustee  she  may  convey  it  as  if  she  was  a  feme  spile.    1888,  c.  11,  s.  66v 

3. — Miscellaneous  Powers  and  Liabilities. 

18.  Power  to  authorize  receipt  of  money  by  bank  or  sol- 
licitor. — (1)  A  trustee  may  appoint  a  solic'tor  to  be  his  agent  to  re- 
ceive and  give  a  discharge  for  any  money  or  valuable  consideration 
or  property  receivable  by  the  trustee  under  the  trust,  by  permitting 
the  solicitor  to  have  the  custody  of,  and  to  produce,  a  deed  con- 
taining in  the  body  thereof  or  indorsed  thereon  a  receipt  for  con- 
sideration money  or  other  consideration,  the  deed  being  executed, 
or  the  indorsed  receipt  being  signed,  by  the  trustee. 

(2)  Such  deed  shall  be  a  sufficient  authority  to  the  person  liable 
to  pay  or  give  the  same  for  his  paying  or  giving  the  same  to  the 
solic'tor  without  the  solicitor  producing  any  separate  or  other  direc- 
tion or  authority  in  that  behalf  from  the  trustee. 

(3)  A  trustee  may  appoint  a  bank  or  solicitor  to  be  his  agent 
to  receive  and  give  a  discharge  for  any  money  payable  to  the  trustee 
under  or  by  virtue  of  a  policy  of  assurance,  by  perm'tting  the  bank 
or  solicitor  to  have  the  custody  of,  and  to  produce,  the  policy  of  as- 
surance with  a  receipt  signed  by  the  trustee,  and  a  trustee  shall  not 
be  chargeable  with  a  breach  of  trust  by  reason  only  of  his  having 
made  or  concurred  in  making  anv  such  appontment. 

41) 
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(4)  Nothing  in  this  section  shall  exempt  a  trustee  from  any  lia- 
bility which  he  would  have  incurred  if  this  Chapter  had  not  t>een 
passed,  in  case  he  permits  any  such  money,  valuable  consideration, 
or  property  to  remain  in  the  hands  or  untitsr  the  control  of  the  bank 
or  solicitor  for  a  period  longer  than  is  reasonably  necessary  to  enable 
the  bank  or  solicitor  (as  the  case  may  bej  to  pay  or  transfer  the 
the  same  to  the  trustee. 

(5.)  This  section  applies  only  where  the  money  or  valuable 
-consideration  or  property  is  received  after  the  coming  into  force  of 
•this  Chapter. 

(6.)  Nothing  in  this  section  shall    authorize  a  trustee  to  do  any- 
thing which  he  is  in  express  terms  forbidden  to  do,  or  to  omit  any- 
thing which-  he  is  in  express  terms  directed  to  do,  by  the  instrument 
creating  the  trust.     E.  56  and  57  Vic,  c.  53,  s.  17;  44  and  45  Vic,  c 
41,  s.  56. 

19.  Power  to  insure  building.— (1).  A  trustee  may  insure 
against  loss  or  damage  by  fire  any  building  or  other  insurable  pro- 
perty to  any  amount  (including  the  amount  of  any  insurance  al- 
ready on  foot),  not  exceeding  three  equal  fourth  parts  of  the  full 
value  of  such  building  or  property,  and  to  pay  the  premiums  for 
such  insurance  out  of  the  income  thereof,  or  out  of  the  income  of 
any  other  property  subject  to  the  same  trusts,  without  obtaining 
the  consent  of  any  person  who  is  entitled  wholly  or  partly  to  such 
income. 

(2.)  This  section  does  not  apply  to  any  building  or  property 
which  a  trustee  is  bound  forthwith  to  convey  absolutely  to  any  ben- 
eficiary upon  being  requested  so  to  do. 

(3.)  This  section  applies  to  trusts  created  either  before  or  after 
the  coming  into  force  of  this  Chapter,  but  nothing  in  this  section 
contained  shall  authorize  any  trustee  to  do  anything  which  he  is  in 
express  terms  forbidden  to  do,  or  to  omit  to  do  anything  which  he 
is  in  express  terms  directed  to  do,  by  the  instrument  creating  the 
trust.     1889,  c  18,  s.  16. 

20.  Power  of  trustee  to  give  receipts.— (1.)  The  receipt  in 
writing  of  any  trustee  for  any  money,  securities,  or  other  personal 
property  or  effects  payable,  transferable,  or  deliverable  to  him  un- 
der any  trust  or  power,  shall  be  a  sufficient  discharge  for  the  same, 
and  shall  effectually  exonerate  the  person  pay'ng,  transferring,  or 
delivering  the  same  from  seeing  to  the  application  or  being 
answerable  for  any  loss  or  misapplication  thereof. 

(2).  This  section  applies  to  trusts  created  either  before  or  after 
the  coming  into  force  of  this  Chapter.     1888,  c.  11,  s.  87. 

21.  Power  of  executors  and  trustees  to  compound,  &c— 
(1.)  An  executor  or  administrator  may  pay  or  allow  any  debt  or 
claim  on  any  evidence  that  he  thinks  sufficient. 

(2.)  An  executor  or  administrator,  or  two  or  more  trustees  act- 
ing together,  or  a  sole  acting  trustee  where  by  the  instrument  (if 
any)  creating  the  trust  a  sole  trustee  is  authorized  to  execute  the 
trusts  and  powers  thereof,  may,  if  and  as  he  or  they  think  fit,  ac- 
cept any  composition  or  any  security,  reall  or  personal,  for  any  debt 
or  for  any  property,  real  or  personal,  claimed,  and  may  allow  any 
time  for  payment  for  any  debt,  and  may  compromise,  compound, 
abandon,  submit  to  arbitration,  or  otherwise  settle  any  debt,  ac- 
count, claim,  or  thing  whatever  relating  to  the  testator's  or  intes- 
tate's estate,  or  to  the  trust,  and  for  any  of  those  purposes  may 
enter  into,  give,  execute,  and  do  such  agreements,  instruments  of 
composition  or  arrangement,  releases,  and  other  things  as  to  him 
or  them  seem  expedient,  without  being  responsible  for  any  loss  oc- 
casioned by  any  act  or  thing  so  done  by  him  or  them  in  good  faith. 
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(3.)  This  section  applies  only  if  and  so  far  as  a  contrary  inten- 
tion is  not  expressed  in  the  instrument  (if  any)  creating  the  trust, 
and  shall  have  effect  subject  to  the  terms  of  that  instrument,  and 
to  the  provisions  therein  contained. 

(4.)  This  section  applies  to  executorships,  administratorshipa 
and  trusts  constituted  or  created  either  before  or  after  the  coming 
into  force  of  this  Chapter.     1888,  c.  11,  s.  68. 

22.  Survivor  of  two  trustees  may  act,  unless  contrary  is 
expressed.—  (1.)  Where  a  power  or  trust  is  given  to  or  vested  in 
two  or  more  trustees  jointly,  then,  unless  the  contrary  is  expressed 
in  the  instrument  (if  any)  creating  the  power  or  trust,  the  same 
may  be  exercised  or  performed  by  the  survivor  or  survivors  of 
them  for  the  time  being. 

(2.)  This  section  applies  only  to  trusts  constituted  after  or 
created  by  instruments  coming  into  operation  after  the  sixteenth 
day  of  April,  A.  D.,  1888.     1888,  c.  11,  s.  61;   1889,  c.   18,  s.  18. 

23.  Exoneration  of  trustees  in  respect  to  certain  powers 
of  attorney.— A  trustee  acting  or  paying  money  in  good  faith  un- 
der or  in  pursuance  of  any  power  of  attorney  shall  not  be  liable 
for  any  such  act  or  payment  by  reason  of  the  fact  that  at  the  time 
of  the  payment  or  act  the  person  who  gave  the  power  of  attorney  was 
dead,  qj*  had  done  some  act  to  avoid  the  power,  if  this  fact  was  not 
known  to  the  trustee  at  the  time  of  his  so  acting  or  paying.  Provided 
that  nothing  in  this  section  shall  affect  the  right  of  any  person  enti- 
tled to  the  money  against  the  person  to  whom  the  payment  is  made, 
and  that  the  person  so  entitled  shall  have  the  same  remedy  against 
the  person  to  whom  the  payment  is  made  as  he  would  have  had 
against  the  trustee.     1888,  c    11,  s.   62. 

24.  Implied  indemnity  of  trustees. — A  trustee  shall  without 
prejudice  to  the  provisions  of  the  instrument  (if  any)  creating  the 
trust,  be  chargeable  only  for  money  and  securities  actually  receiv- 
ed by  him,  notwithstanding  his  signing  any  receipt  for  the  sake  of 
conformity,  and  shall  be  answerable  and  accountable  only  for  his 
own  acts,  receipts,  neglects,  or  defaults,  and  not  for  those  of  any 
other  trustee,  nor  for  any  bank,  bankers,  broker  or  other  person 
with  whom  any  trust  moneys  or  securities  are  deposited,  nor  for 
the  insufficiency  or  deficiency  of  any  securities,  nor  for  any  other 
loss,  unless  the  same  happens  through  his  own  wilful  default;  and 
may  reimburse  himself,  or  pay  or  discharge  out  of  the  trust  prenn 
ises  all  expenses  incurred  in  or  about  the  execution  of  his  trusts  or 
powers.      1889,  c.  18,  s.  9. 

25.  Property  held  in  trust  for  infant,  income  of  may  be 
applied  to  maintenance,  &c. — (1.)  Where  any  property  is  held  by 
a  trustee  in  trust  for  an  infant,  either  for  life  or  for  any  greater 
interest,  and  whether  absolutely  or  contingently  on  his  attaining 
the  age  of  twenty-one  years,  or  any  other  age,  or  on  the  occurrence 
of  any  event  before  his  attaining  such  age,  the  trustee  may  at  his 
sole  discretion  pay  to  the  infant's  parent  or  guardian  (if  any)  or 
otherwise  apply  for  or  towards  the  infant's  maintenance,  education 
or  benefit,  the  income  of  that  property,  or  any  part  thereof,  whether 
there  is  any  other  fund  applicable  to  the  same  purpose,  or  any  per- 
son bound  by  law  to  provide  for  the  infant's  maintenance  or  educa- 
tion  or  not. 

(2.)  The  trustee  shall  accumulate  all  the  residue  of  that  income 
in  the  way  of  compound  interest,  by  investing  the  same  and  the 
resulting  income  thereof  from  time  to  time  on  securities  on  which 
he  is  by  the  instrument  (if  any)  creating  the  trust,  or  by   law,    au- 
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thorized  to  invest  trust  money,  and  shall  hold  those  accumulations 
for  the  benefit  of  the  person  who  ultimately  becomes  entitled  to 
the  property  from  which  the  same  arise:  Provided  that  the  trustee 
may  at  any  time,  if  he  thinks  fit,  apply  those  accumulations,  or  any 
part  thereof,  as  if  the  same  were  income  arising  in  the  then  current 
year. 

(3.)  This  section  applies  only  if  and  so  far  as  a  contrary  inten- 
tion is  not  expressed  in  the  instrument,  under  which  the  interest 
of  the  infant  arises,  and  shall  have  effect  subject  to  the  terms  of 
that  instrument,  and  to  the  provisions  therein  contained. 

(4.)  This  section  applies  whether  the  instrument  comes  into 
operation  before  or  after  the  coming  into  force  of  this  Chapter. 
1888,  c.  11,  ss.  59,  60;   E.  44  and  45  Vic,  c.  41,  s.  43. 

PART  III. 
POWERS  OF  THE  COURT. 
1. — Appointment  of  New  Trustees  and  Vesting  Orders. 
26.  Power  of  the  court  to  appoint  new  trustees.— (1.)     The 

court  or  a  judge  may,  whenever  it  is  expedient  to  appoint  a  new  trus- 
tee or  new  trustees,  and  it  is  found  inexpedient,  ■difficult  or  imprac- 
ticable so  to  do  without  the  assistance  of  the  court,  make  an  order 
for  the  appointment  of  a  new  trustee  or  new  trustees,  either  in  sub- 
stitution for  or  in  addition  to  any  existing  trustee  or  trustees,  or  al- 
though there  is  no  existing  trustee,  or  although  no  trustee  was  ap- 
pointed in  a  will  containing  provisions  rendering  a  trustee  neces- 
sary to  carry  them  into  effect.  In  particular  and  without  prejudice 
to  the  generality  of  the  foregoing  provision  the  court  or  judge  may 
make  an  order  for  the  appointment  of  a  new  trustee  in  substitution' 
for  a  trustee  who, — 

(a)  has  been  convicted  of  an  offence  punishable  by  imprison- 
ment in  the  penitentiary;  or 

(b)  is  insolvent. 

(2.)  Security  may  be  required.— In  making  such  appoint- 
ment such  terms  as  to  security  for  the  due  execution  of  the  trust 
as  are  deemed  necessary  may  be  imposed. 

(3.)  Order  not  to  operate  as  a  discharge  of  former  or  con- 
tinuing trustee  to  any  greater  extent  than  if  made  out  of 
court.— An  order  under  this  section,  and  any  consequential  vesting 
order  or  conveyance,  shall  not  operate  further  or  otherwise  as  a 
discharge  to  any  former  or  continuing  trustee  than  an  appointment 
of  new  trustees  under  any  power  for  that  purpose  contained  in  any 
instrument  would  have  operated.  1888,  c.  11,  ss.  26,  36,  37,  38,  39 
part,  43,  46. 

27.  Vesting  orders  as  to  land.— In  any  of  the  following  cases, 
namely:  — 

(i)  Where  the  court  or  a  judge  appoints  or  has  appointed  a 
new  trustee;    and 

(ii)  Where  a  trustee  entitled  to  or  possessed  of  any  land,  or  en- 
titled to  a  contingent  right  therein,  either  solely  or  jointly  with 
any  other  person, — 

(a)  is  a  lunatic  or  person  of  unsound  mind,  or 

(b)  is  an  infant,  or 

(c)  is  out  of  the  jurisdiction  of  the  court,  or 

(d)  cannot  be  found;   and 

(iii)  Where  it  is  uncertain  who  was  the  survivor,  of  two  or  more 
trustees  jointly  entitled  to  or  possessed  of  any  land;  and 

(iv)  Where,  as  to  the  last  trustee  known  to  have  been  entitled, 
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to  or  possessed  of  any  land,  it  is  uncertain  whether  he  is  living  or 
dead;   and 

(v)  Where  there  is  no  heir  or  personal  representative  to  a 
trustee  who  was  entitled  to  or  possessed  of  land  and  has  died  in- 
testate as  to  that  land,  or  where  it  is  uncertain  who  is  the  heir  or 
personal  representative  or  devisee  of  a  trustee  who  was  entitled  to 
or  possessed  of  land  and  is  dead;  and 

(vi)  Where  a  trustee  jointly  or  solely  entitled  to  or  possessed 
of  any  land,  or  entitled  to  a  contingent  right  therein,  has  been  re- 
quired, by  or  on  behalf  of  a  person  entitled  to  require  a  conveyance 
of  the  land  or  a  release  of  the  right  to  convey  the  land  or  to  release 
the  right,  and  has  wilfully  refused  or  neglected  to  convey  the  land 
or  release  the  right  for  twenty-eight  days  after  the  date  of  the  re- 
quirement; 

the  court  or  a  judge  may  make  an  order  (in  this  Chapter  called  a 
vesting  order)  vesting  the  land  in  any  such  person  in  any  such 
manner  and  for  any  such  estate  as  the  court  or  a  judge  may  direct, 
or  releasing  or  disposing  of  the  contingent  right  to  such  person  as 
the  court  or  a  judge  may  direct      Provided  that, — 

(a)  Where  the  order  is  consequential  on  the  appointment  of  a 
new  trustee  the  land  shall  be  vested  for  such  estate  as  the  court  or 
a  judge  may  direct  in  the  persons  who  on  the  appointment  are  the 
trustees;  and 

(b)  Where  the  order  relates  to  a  trustee  entitled  jointly  with 
anotner  person,  and^such  trustee  is  out  of  the  jurisdiction  of  the 
court  or  cannot  be  found,  the  land  or  right  shall  be  vested  in  such 
other  person,  either  alone  or  with  some  other  person.  1888,  c.  11, 
86.  4,  5,  8,  9,  11,  12,  13,  14,  16,  17,  18,   19,  21,  26,  part  40,  42. 

28.  Orders  as  contingent  rights  of  unborn  persons. — When 
any  land  is  subject  to  a  contingent  right  in  an  unborn  person  or 
class  of  unborn  persons  who  on  coming  into  existence  would  in 
respect  thereof  become  entitled  to  or  possessed  of  such  land  on  any 
trust,  the  court  or  a  judge  may  make  an  order  releasing  such  land 
from  such  contingent  right,  or  may  make  an  order  vesting  in  any 
person  the  estate  to  or  of  which  such  unborn  person  or  class  of  un- 
born persons  would  upon  coming  into  existence  be  entitled  or  pos- 
sessed in  such  land.     1888,  c.  11,  s.  16. 

29.  Vesting  order  in  place  of  conveyance  by  infant  mort- 
gagee.— Where  any  person  entitled  to  or  possessed  of  land  or  en- 
titled to  a  contingent  right  in  land  by  way  of  security  for  money, 
is  an  infant,  the  court  or  a  judge  may  make  an  order  vesting  or 
releasing  or  disposing  of  the  land  or  right  in  like  manner  as  in  the 
case  of  an  infant  trustee.     E.  56  and  57  Vic,  c.  53,  s.  28. 

30.  Vesting  order  in  place  of  conveyance  by  heir  or  de- 
visee of  heir,  &c,  or  personal  representative  of  mortgagee  — 
Where  a  mortgagee  of  land  has  ■died  without  having  entered  into 
the  possession  or  into  the  receipt  of  the  rents  and  profits  thereof, 
and  the  money  due  in  respect  to  the  mortgage  has  been  paid  to  a 
person  entitled  to  receive  the  same,  or  that  last  mentioned  person 
consents  to  any  order  for  the  reconveyance  of  the  land,  then  the 
court  or  a  judge  may  make  an  order  vesting  the  land  in  such  person 
or  persons  in  such  manner  and  for  such  estate  as  the  court  or  judge 
directs,  in  any  of  the  following  cases  nameily:  — 

(a)  Where  an  heir  or  personal  representative  or  devisee  of  the 
mortgagee  is  out  of  the  jurisdiction  of  the  court,  or  cannot  be 
found;  and 

(b)  Where  an  heir  or  personal  representative  or  devisee  of  the 
mortgagee  on  demand  made  by  or  on  behalf  of  a  person  entitled  to 
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require  a  conveyance  of  the  land  has  stated  in  writing  that  he  will 
not  convey  the  same  or  does  not  convey  the  same  for  the  space  of 
twenty-eight  days  next  after  a  proper  deed  for  conveying  the  land 
has  been  tendered  to  him  ;by  or  on  behalf  of  the  person  so  entitled; 
and 

(c)  Where  it  is  uncertain  which  of  several  •devisees  of  the  mort- 
gagee was  the  survivor;  and 

(d)  Where  it  is  uncertain  as  to  the  survivor  of  several  devisees 
of  the  mortgagee,  or  as  to  the  heir  or  personal  representative  of  the 
mortgagee,  whether  he  is  living  or  dead;  and 

(e)  Where  there  is  no  heir  or  personal  representative  to  a 
mortgagee  who  has  died  intestate  as  to  the  land,  or  where  the 
mortgagee  has  died  and  it  is  uncertain  who  is  his  h-eir  or  personal 
representative  or  devisee.     E.  56  and  57  Vic,  c.  53,  s.  29. 

31.  Vesting  order  consequential  on  judgment  for  sale  or 
mortgage  of  land.— Where  any  court  or  judge  gives  a  judgment 
or  makes  an  order  directing  the  sal-e  or  mortgage  of  any  land, 
every  person  who  is  entitled  to  or  possessed  of  the  land,  or  entitled 
to  a  contingent  right  therein  as  heir,  or  order  under  the  Will  of  a 
deceased  person  for  payment  of  whose  debts  the  judgment  was 
given  or  order  made,  and  is  a  party  to  the  action  or  proceeding  in 
which  the  judgment  or  order  is  given  or  made,  or  is  otherwise 
bound  by  the  judgment  or  order,  shall  be  deemed  to  be  so  entitled 
or  possessed,  as  the  case  may  be,  as  a  trustee  within  the  meaning 
of  this  Chapter;  and  tJhe  court  or  judge  may,  if  it  is  deemed  ex- 
pedient, make  an  order  vesting  the  land  or  any  part  thereof  for  such 
estate  as  that  court  or  judge  thinks  fit  in  the  purchaser  or  mort- 
gagee or  in  any  other  person.     1888,  c.  11,  ss.  31,  33. 

32.  Vesting  order  consequential  on  judgment  for  specific 
performance,  &c. Where  a  judgment  is  given  for  the  specific  per- 
formance of  a  contract  concerning  any  land,  or  for  the  partition,  or 
sale  in  lieu  of  partition,  or  exchange,  of  any  land,  or  generally 
where  any  judgment  is  given  for  the  conveyance  of  any  land  either 
in  cases  arising  out  of  the  doctrine  of  election  or  otherwise,  the 
court  or  judge  may  declare  that  any  of  the  parties  to  the  action  are 
trustees  of  the  land  or  any  part  thereof  within  the  meaning  of  this 
Chapter,  or  may  declare  that  the  interests  of  unborn  persons  who 
might  claim  under  any  party  to  the  action,  or  under  the  will  or 
voluntary  settlement  of  any  person  deceased  who  was  during  his 
lifetime  a  party  to  the  contract  or  transactions  concerning  which 
the  judgment  is  given  are  the  interests  of  persons  who  on  coming 
into  existence  would  be  trustees  within  the  meaning  of  this  Chap- 
ter, and  thereupon  the  court  or  judge  may  make  a  vesting  order  re- 
lating to  the  rights  of  those  persons,  born  and  unborn,  as  if  they  had 
been  trustees.     1888,  c.  11,  s.  32. 

33.  Effect  of  vesting  order.— A  vesting  order  under  any  of 
the  foregoing  provisions  shall,  in  the  case  of  a  vesting  order  conse- 
quential on  the  appointment  of  a  new  trustee,  have  the  same  effect 
as  if  the  persons  who  before  the  appointment  were  the  trustees  (if 
any)  .had  duly  executed  all  proper  conveyances  of  the  land  for  such 
estate  as  the  court  or  judge  directs,  or  if  there  is  no  such  person, 
or  no  such  person  of  full  capacity,  then  as  if  such  person  had  exist- 
ed and  been  of  full  capacity,  and  had  duly  executed  all  proper  con- 
veyances of  the  land  for  such  estate  as  the  court  or  judge  -directs, 
and  shall  in  every  other  case  have  the  same  effect  as  if  the  trustee 
or  other  person  or  description  or  class  of  persons  to  whose  rights 
or  supposed  rights  the  said  provisions  respectively  relate  had  been 
an  ascertained  and  existing  person  of  full  capacity,  and  had  execut- 
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ed  a  conveyance  or  release  to  the  effect  intended  by  the  order.  1888, 
c.  11,  35  part,  40   part. 

34.  Instead  of  vesting  order  person  to  convey  may  be  ap- 
pointed.—In  all  cases  where  a  vesting  order  can  be  made  under 
any  of  the  foregoing  provisions  the  court  or  judge  may,  if  it  is 
more  convenient,  appoint  a  person  to  convey  the  land,  or  release 
the  contingent  right,  and  a  conveyance  or  release  by  that  person  in 
conformity  with  the  order  shall  have  the  same  effect  as  an  order 
under  the  appropriate  provision.     1888,  c.  11,  s.  27,  part. 

35.  Vesting  order  as  to  stock  and  choses  in  action. — In  any 
of  the  following  cases,  namely:  — 

(i)  Where  the  court  or  judge  appoints  or  has  appointed  a  new 
trustee;  and 

(ii)  Where  a  trustee  entitled  alone  or  jointly  with  another  per- 
son to  stock  or  to  a  chose  in  action, — 

(a)  is  a  lunatic  or  person  of  unsound  mind;   or 

(b)  is   an  infant;   or 

(c)  is  out  of  the  jurisdiction  of  the  court;  or 

(d)  cannot  be  found;  or 

(e)  neglects  or  refuses  to  transfer  stock  or  receive  the  dividends 
or  income  thereof,  or  to  sue  for  or  recover  a  chose  in  action,  ac- 
cording to  the  direction  of  the  person  absolutely  entitled  thereto, 
for  twenty-eight  days  next  after 'a  request  in  writing  has  been  made 
to  him  by  the  person  so  entitled;  or 

(f)  neglects  or  refuses  to  transfer  stock  or  receive  the  divid- 
ends or  income  thereof,  or  to  sue  for  or  recover  a  chose  in  action 
for  twenty  eight  days  next  after  an  order  of  the  court  or  judge  for 
that  purpose  has  been  served  on  him;   or 

(iii)  Where  it  is  uncertain  whether  a  trustee  entitled  alone  or 
jointly  with  another  person  to  stock  or  to  a  chose  in  action  is  alive 
or  dead, 

the  court  or  judge  may  make  an  order  vesting  the  right  to  transfer 
or  call  for  a  transfer  of  stock,  or  to  receive  the  dividends  or  income 
thereof,  or  to  sue  for  or  recover  a  chose  in  action,  in  any  such  per- 
son as  the  court  appoints: 

Provided  that. — 

(a)  where  the  order  is  consequential  on  the  appointment  by  the 
court  or  judge  of  a  new  trustee,  the  right  shall  be  vested  in  the 
persons  who,  on  the  appointment,  are  the  trustees;  and 

(b)  where  the  person  whose  right  is  dealt  with  by  the  order 
was  entitled  jointly  with  another  person,  the  right  shall  be  vested 
in  that  last  mentioned  person,  either  alone  or  jointly  with  any 
other  person  whom  the  court  or  judge  appoints. 

(2.)  In  all  cases  where  a  vesting  order  can  be  made  under  this 
section,  the  court  or  judge  may,  if  it  is  more  convenient,  appoint 
some  proper  person  to  make  or  join  in  making  the  transfer. 

(3.)  The  person  in  whom  the  right  to  transfer  or  call  for  the 
transfer  of  any  stock  is  vested  by  an  order  of  the  court  or  judge 
under  this  Chapter,  may  transfer  the  stock  to  himself  or  any  other 
person,  according  to  the  order,  and  all  banks  and  other  companies 
shall  obey  every  order  under  this  section  according  to  its  tenor. 

(4.)  After  notice  in  writing  of  an  order  under  this  section  it 
shall  not  be  lawful  for  any  bank  or  other  company  to  transfer  any 
stock  to  which  the  order  relates,  or  to  pay  any  dividends  thereon, 
except  in  accordance  with  the  order. 

(5.)  The  court  or  judge  may  make  declarations  and  give  direc- 
tions concerning  the   manner  in   which  the   right  to   any  stock  or 
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chose  in  action  vested  under  the  provisions  of  this  Chapter  is  to  be 
exercised. 

(Ci.  The  provisions  of  this  Chapter  as  to  vesting  orders  shall 
apply  to  shares  in  ships  registered  under  the  Acts  relating  to  mer- 
chant shipping  as  if  they  were  stock.  1888,  c.  11,  88.  6,  7,  10,  15, 
20,  22.  23,  24,  25,  26  part,  27  part,  28,  30,  34,  41,  42. 

36.  Persons  entitled  to  apply  for  orders.— (1.)  An  order  un- 
c  '-r  this  Chapter  for  the  appointment  of  a  new  trustee  or  concern- 
ing any  land,  stock  or  chose  in  action  subject  to  a  trust,  may  be 
made  on  the  application  of  any  person  benefioiaJlly  interested  in  the 
land,  stock  or  chose  in  action,  whether  under  disability  or  not, "or 
on  the  application  of  any  person  duly  appointed  trustee  thereof. 

(2.)  An  order  under  this  Chapter  concerning  any  land,  stock  or 
chose  in  action  subject  to  a  mortgage  may  be  made  on  the  applica- 
tion of  any  person  beneficially  interested  in  the  equity  of  redemp- 
tion, whether  under  disability  or  not,  or  of  any  person  interested 
in  the  money  secured  by  the  mortgage.     1888,  c.  11,  s.  47. 

37.  Powers  of  new  trustee  appointed  by  court. — Every 
trustee  appointed  by  a  court  of  competent  jurisdiction  shall,  as  well 
before  as  after  the  trust  property  becomes  by  law  or  by  assurance 
or  otherwise  vested  in  him,  have  the  same  powers,  authorities,  and 
discretions,  and  may  in  all  respects  act,  as  if  he  had  been  origin- 
ally appointed  a  trustee  bv  the  instrument  (if  any)  creating  the 
trust.     1888,  c.  11,  as.   28,  29  part,  39  part;   1889,  c.  18,  s.  19. 

38.  Power  to  charge  costs  on  trust  estate. — The  court  or 
judge  may  order  the  costs  and  expenses  of  and  incident  to  any  ap- 
plication for  an  order  appointing  a  new  trustee,  or  for  a  vesting  or- 
der, or  of  and  incident  to  any  such  order,  or  any  conveyance  or 
transfer  in  pursuance  thereof,  to  be  paid  or  raised  out  of  the  land 
or  personal  property  in  respect  whereof  the  same  is  made,  or  out 
of  the  income  thereof,  or  to  be  borne  and  paid  in  such  manner  and 
by  such  persons  as  to  the  court  or  judge  seems  just.  1888,  c.  11,  s. 
92. 

39.  Charities,  vesting  orders  in  case  of.— The  powers  con- 
ferred by  this  Chapter  as  to  vesting  orders  may  be  exercised  for 
vesting  any  land,  stock  or  chose  in  action  in  any  trustee  of  a  char- 
ity or  society  over  which  the  court  would  have  jurisdiction  upon 
action  duly  instituted,  whether  the  appointment  of  the  trustee  was 
made  by  instrument  under  a  power,  or  under  the  provisions  of  a 
statute,  or  by  the  court  or  a  judge  under  its  general  or  statutory 
jurisdiction.     1888,  c.  11,  s.  83. 

40.  Orders  made  upon  certain  allegations  to  be  conclusive 
evidence. — Where  a  vesting  order  is  made  as  to  any  land  under  this 
Chapter  founded  on  an  allegation  of  the  personal  incapacity  of  a 
trustee  or  mortgagee,  or  on  an  allegation  that  a  trustee  or  the 
heir  or  personal  representative  or  devisee  of  a  mortgagee 
is  out  of  the  jurisdiction  of  the  court  or  cannot  be  found,  or 
that  it  is  uncertain  which  of  several  trustees  or  which  of  several 
devisees  of  a  mortgagee  was  the  survivor,  or  whether  the 
last  trustee  or  the  heir  or  personal  representative  or 
last  surviving  devisee  of  a  mortgagee  is  living  or  dead,  or  on 
an  allegation  that  any  trustee  or  mortgagee  has  died  intestate  with- 
out an  heir,  or  has  died  and  it  is  not  known  who  is  his  heir  or  per- 
sonal representative  or  devisee,  the  fact  that  the  order  has  been  so 
made  shall  be  conclusive  evidence  of  the  matter  so  alleged  in  any 
court  upon  any  question  as  to   the  validity  of  the  order;    but  this 
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section  shall  not  prevent  the  court  or  a  judge  from  directing  a  re- 
conveyance on  the  payment  of  costs  occasioned  by  any  such  order 
if  improperly  obtained.     1888,  c.  11,  s.  82. 

2. — Payment  into  Court  by  Trustees  and  Otliers. 

41.  Payment  into  conrt  by  trustees.— (1.)  Trustees,  or  the 
majority  of  trustees,  having  in  their  hands  or  under  their  control 
money  or  securities  belonging  to  a  trust,  may  pay  the  same  into  the 
court;  and  the  same  shall,  subject  to  rules  of  court,  be  dealt  with 
according  to  the  orders  of  the  court. 

(2.)  The  receipt  or  certificate  of  the  proper  officer  shall  be  a 
sufficient  discharge  to  trustees  for  the  money  or  securities  so  paid 
into  court. 

(3.)  Where  any  moneys  or  securities  are  vested  in  any  persons 
as  trustees,  and  the  majority  are  desirous  of  paying  the  same  into 
court,  but  the  concurrence  of  tire  other  or  others  cannot  be  obtain- 
ed, the  court  or  judge  may  order  the  payment  into  court  to  be  made 
by  the  majority  without  the  concurrence  of  the  other  or  others;  and 
where  any  such  moneys  or  securities  are  deposited  with  any  bank, 
broker,  or  other  depositary,  the  court  or  judge  may  order  payment 
or  delivery  of  the  moneys  or  securities  to  the  majority  of  the  trust- 
ees for  the  purpos-e  of  payment  into  court,  and  every  transfer,  pay- 
ment and  delivery  made  in  pursuance  of  any  such  order  shall  be 
valid  and  take  effect  as  if  the  same  had  been  made  on  the  authority 
or  by  the  act  of  all  the  persons  entitled  to  the  moneys  and  securit- 
ies so  transferred,  paid,  or  delivered.     1888,  c.  11,  s.  67. 

42.  Infant  or  person  of  unsound  mind,  money  payable  to 
in  discbarge  of  land,  stock  or  security  may  be  paid  into 
court.— Where  any  infant  or  person  of  unsound  mind  is  entitled  to 
any  money  payable  in  discharge  of  any  land,  stock  or  other  secur- 
ity, or  chose  in  action  conveyed,  assigned  or  transferred  under  this 
Chapter,  the  person  by  whom  such  money  is  payable  may  pay  the 
same  into  the  Supreme  Court  or  to  such  person  as  the  court  or  a 
judge  orders,  in  trust  in  any  cause  then  depending  concerning  such 
mpney,  or  if  there  is  no  such  cause,  to  the  credit  of  such  infant  or 
person  of  unsound  mind,  subject  to  the  order  or  disposition  of  the 
court  or  a  Judge;  and  the  court  or  a  judge  may,  in  a  summary  way, 
order  any  money  so  paid  to  be  -invested  in  such  stock  or  securities 
as  such  court  or  judge  selects  or  approves,  and  may  order  payment 
or  -distribution  thereof,  or  payment  of  the  dividends  thereof,  as  to 
such  court  or  judge  seems  reasonable;  and  the  accountant-general 
or  other  person  who  receives  any  such  money  shall  give  to  the  per- 
son paying  the  same  a  receipt  for  such  money,  and  any  such  receipt 
shall  be  an  effectual  discharge  for  the  money  therein  expressed  to 
have  been  received.     1888,  c.  11,  s.  86. 

3. — Miscellaneous. 

43.  Power  to  give  judgment  in  absence  of  trustee.— Where 
in  any  action  the  court  or  judge  is  satisfied  that  diligent  search  has 
beeu  made  for  any  person  who,  in  the  character  of  trustee,  is  made 
a  defendant  in  any  action,  to  serve  him  with  a  process  of  the  court, 
and  that  he  cannot  foe  found,  the  court  or  judge  may  hear  and  de- 
termine the  action  and  give  judgment  therein  against  that  person  in 
his  character  of  a  trustee,  as  if  he  had  been  duly  served,  or  had  en- 
tered an  appearance  in  the  action,  and  had   also  appeared  by  his 
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counsel,  and  solicitor  at  the  hearing,  but  without  prejudice  to  any 
interest  h-e  may  have  in  the  matters  in  question  in  the  action  in  any 
other  character.     1888,  c.  11,  s.  71. 

44.  Power  to  make  beneficiary  indemnity  for  breach  of 
trust. — (1.)  "Where  a  trustee  commits  a  breach  of  trust  at  the  in- 
stigation or  request  or  with  the  consent  in  writing,  of  a  beneficiary, 
the  court  or  judge  may  if  it  or  he  thinks  fit,  and  notwithstanding 
that  the  beneficiary  is  a  married  woman  entitled  for  her  separate 
use  and  restrained  from  anticipation,  make  such  order  as  to  the 
court  or  judge  seems  just  for  impounding  all  or  any  part  of  the  in- 
terest of  the  beneficiary  in  the  trust  estate,  by  way  of  indemnity  to 
the  trustee  or  person  claiming  through  him. 

(2.)  This  section  shall  apply  to  breaches  of  trust  committed  as 
well  before  as  after  the  coming  into  force  of  this  Chapter.  1889,  c. 
18,  s.  15. 

45.  Trustees,  guardians,  &c,  may  by  leave  of  court  mort- 
gage for  repairs,  &c. — (1.)  Trustees,  guardians,  and  others  standing 
in  a  fiduciary  relation,  may,  under  an  order  obtained  from  the  court 
or  judge,  upon  grounds  laid  to  the  satisfaction  of  the  court  or  judge, 
mortgage  real  property  or  portions  thereof  for  the  purpose  of 
putting,  keeping  and  maintaining  the  same  in  proper  repair,  and 
mortgages  so  made  shall  operate  as  securities  to  the  holders  in  the 
same  way  and  to  the  same  extent  as  if  made  by  the  persons  whose 
interests  are  represented  by  th-e  mortgagors. 

(2.)  The  court  or  judge  may  apportion  the  charge  for  repairs, 
including  interest  on  the  sum  borrowed,  to  and  among  the  persons 
interested  in  th-e  property  as  is  just  and  equitable.     1888,  c.  11,  s.  57. 

PART  IV. 

Miscellaneous  and  Supplementary. 

46.  Chapter   to    be    an   indemnity    to    banks    and    others. — 

This  Chapter  and  every  order  purporting  to  be  made  under  this 
Chapter  shall  be  a  complete  indemnity  to  all  companies  and  to  all 
persons  for  any  acts  done  pursuant  thereto;  and  it  shall  not  be  ne- 
cessary for  any  company  or  person  to  inquire  concerning  the  pro- 
priety of  the  order,  or  whether  the  court  or  judge  making  the  same 
had  jurisdiction  to  make  it.     1888,  c.  11,  s.  79. 

47.  Personal  property  may  be  assigned  by  grantor  to  him- 
self and  another. — Any  person  may  assign  personal  property  by 
law  assignable,  including  chattels  real,  directly  to  himself  and  an- 
otner  person  or  persons  or  corporation,  by  the  like  means  as  he  may 
assign  the  same  to  another  person.     1888,  c.  11,  s.  91. 

48.  Payment  of  purchase  or  mortgage  money  payable  on 
a  trust  to  person,  &c,  exonerates  person  paying  from  seeing 
to  application,  &c— The  bona  fide  payment  to  and  the  receipt  by 
any  person  to  whom  any  purchase  or  mortgage  money  is  payable, 
upon  any  express  or  implied  trust,  shall  effectually  discharge  the 
person  paying  the  same  from  seeing  to  the  application  or  being  an- 
swerable for  the  misapplication  thereof,  unless  the  contrary  is  ex- 
pressly declared  by  the  instrument  creating  the  trust  of  security. 
1888,  c.  11,  s.  81. 

49.  After  notice  to  persons  entitled,  distribution  of  as- 
sets by  executor,  &c,  exonerates  from  liability  for  assets  dis- 
tributed.—Where  an   executor    or  administrator   has   given  such  or 
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the  like  notices  as  in  the  opinion  of  the  court  in  which  such  execut- 
or or  administrator  is  sought  to  be  charged  would  be  sufficient  in 
the  Supreme  Court  in  an  administration  action,  or  in  a  court  of 
probate,  for  creditors  and  others  to  send  in  to  the  executor  or  ad- 
ministrator thedr  claims  against  the  estate  of  the  testator  or  intes- 
tate, such  executor  or  administrator  shall,  at  the  expiration  of  the 
time  named  in  the  said  notices,  or  the  last  of  the  said  notices,  for 
sending  in  such  claims,  be  at  liberty  to  distribute  the  assets  of  the 
testator  or  intestate,  or  any  part  thereof,  amongst  the  persons  en- 
titled thereto,  having  regard  to  the  claims  of  which  sudh  executor 
or  administrator  has  then  notice,  and  shall  not  be  liable  for  the 
assets  or  any  part  thereof  so  distributed  to  any  person  of  whose 
claim  such  executor  or  administrator  did  not  have  notice  at  the 
time  of  distribution  of  the  said  assets  or  a  part  thereof,  as  the  case 
may  be;  but  nothing  in  this  section  contained  shall  prejudice  the 
right  of  any  creditor  or  claimant  to  follow  the  assets  or  any  part 
thereof  into  the  hands  of  the  person  or  persons  who  have  received 
the  same  respectively.     1888,  c.  11,  s.  65. 

50.  Person  entitled  to  rents  and  income  of  land  and  per- 
sonal property  notwithstanding  incumbrances. —  For  the  pur- 
poses of  this  Chapter  a  person  is  deemed  to  be  entitled  to  the  pos- 
session or  to  the  receipt  of  the  rents  and  income  of  land  or  personal 
property,  although  his  estate  may  be  charged  or  encumbered,  eith- 
er by  himself  or  by  any  former  owner,  or  otherwise  howsoever,  to 
any  extent;  but  the  estates*  or  interests  of  the  persons  entitled  to 
any  such  charge  or  encumbrance  shall  not  be  affected  by  the  acts 
of  the  person  entitled  to  the  possession  or  to  the  receipt  of  the 
rents  or  income  as  aforesaid  unless  they  concur  therein.  1888,  c. 
11,  s.  80. 

51.  Money  to  stand  in  place  of  land  converted  into  mor- 
ey  in  consequence  of  expropriation  for  railways. —  Where  land 
subject  to  a  trust  has  been  converted  into  money  by  the  operation 
of  any  law  relating  to  railways,  such  money  shall  be  considered  as 
land  for  the  purposes  of  this  Chapter,  and  shall  be  dealt  with  as 
nearly  as  may  be  in  conformity  with  the  provisions  thereof.  1888, 
c.  11,  s.  90. 

52.  Nothing  in  Chapter  to  impair  powers  of  court  of 
probate.— Nothing  in  this  Chapter  shall  be  construed  to  interfere 
with  or  impair  the  powers  at  present  vested  in  the  several  courts  of 
probate,  further  than  is  herein  expresslly  mentioned.  1888,  c.  11,  s. 
93. 

53.  Vesting   orders  or  instrument,   &c,  to  be   registered. — 

As  to  persons  not  having  actual  notice  of  any  order,  deed  or  other 
instrument  affecting  the  title  to  land,  made  under  the  provisions  of 
this  Chapter,  such  order,  d-eed  or  other  instrument  shall  be  binding 
only  from  the  time  the  same  is  registered  in  the  registry  of  deeds 
for  the  registration  district  in  which  the  land  lies  under  the  provi- 
sions of  "The  Registry  Act."     1888,  c.  11,  s.  94. 

54.  Rules  of  court  may  be  made  as  to  procedure  under 
this  Chapter.— The  Supreme  Court  may  make  rules  not  inconsist- 
ent with  this  Chapter,  nor  with  the  laws  for  the  time  being  in 
force  in  Nova  Scotia,  for  the  better  and  more  effectual  carrying  out 
of  the  purposes  of  this  Chapter,  and  for  defining  and  declaring  the 
procedure  in  cases  arising  under  it.  1888,  c.  11,  s.  95;  1889,  c.  18, 
s.  21. 
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55.  Remuneration  of  trustees.— (1.)  Trustees  or  guardiana 
shall  be  entitled  to  such  fair  and  reasonable  remuneration  for  their 
care,  pains  and  trouble,  and  their  time  expended  in  and  about  the 
estate,  and  in  such  proportions  where  there  is  more  than  one  trus- 
tee, as  is  determined  by  the  court  or  judge,  or  by  any  master  or 
referee  to  whom  the  matter  is  referred. 

(2.)  May  be  fixed  by  a  judge.— A  judge  of  the  supreme  court 
may,  on  application  to  him  for  the  purpose,  settle  the  amount  and 
apportionment  of  such  remuneration,  although  the  estate  is  not  be- 
fore the  court  in  any  action  or  proceeding. 

(3.)  Unless  fixed  by  the  instrument.— Nothing  in  this  section 
shall  apply  to  any  case  in  which  the  rate  of  remuneration  is  fixed 
by  the  instrument  creating  the  trust.     1888,  c.  11,  s.  69. 

56.  Co-trustee  solicitor  may  act  as  solicitor,  but  not  to 
make  charge  for  any  service  which  he  ought  to  perform  as 
trustee.— Where  there  are  more  executors,  administrators,  trustees 
or  guardians  than  one,  any  one  of  such  executors,  administrators, 
trustees  or  guardians  who  is  also  a  solicitor  may,  with  the  consent 
of  his  co-executors,  co-administrators,  co-trustees,  or  co-guardians, 
charge  for  professional  services  rendered  by  him  in  relation  to  the 
estate  in  the  same  manner  as  if  hewere  not  such  executor,  adminis- 
trator, trustee,  or  guardian:  Provided,  however,  that  no  such  charge 
shall  be  made  for  any  service  which  an  executor,  administrator, 
trustee  or  guardian  ought  to  render  without  the  intervention  of  a 
solicitor.     1888.  c.  11,  s.  70. 

R.  S.  N.  S.,  1900,  CHAP.  152. 

OF  INVESTMENT  OF  TRUST  FUNDS  IN  CERTAIN 
LOAN  COMPANIES. 

1.  Power  to  trustee,  etc.,  *o  invest  in  loan  company. — (1.) 

Any  trustee,  executor  or  administrator,  if  not  by  the  instrument 
creating  his  trust  expressly  forbidden  to  do  so  may  invest  any  trust 
funds  in  the  debentures  of  the  loan  company  incorporated  by  Chap- 
ter 113  of  the  Acts  of  the  Dominion  of  Canada  for  the  year  1887 
and  of  any  other  Loan  Company  incorporated  by  an 
Act  of  the  Parliament  of  the  Dominion  of  Canada  whose  borrowing 
powers  and  powers  and  limitations  of  investment  of  its  capital  and 
funds  are  the  same  as  those  prescribed  by  the  said  Chapter  113,  or 
by  any  Acts  in  amendment  thereof,  and  having  its  head  office  in 
Halifax,  Nova  Scotia,  and  authorized  to  do  business  in  Nova  Scotia 
and  having  a  paid-up  capital  of  at  least  $100,000. 

(2.)  Such  trustee,  executor  or  administrator  shall  not  on  ac- 
count of  such  investment  be  liable  as  for  a  breach  of  trust,  provided 
that  such  loan  company,  if  incorporated  after  the  passing  of  the 
said  Chapter  113,  has  obtained  the  sanction  of  the  Governor-in-Coun- 
cil  to  the  effect  that  it  is  a  safe  company  in  the  debentures  of  which 
such  trust  funds  may  be  properly  invested,  and  that  such  investment 
was  in  other  respects  reasonable  and  proper.  1892,  c.  52,  s.  1;  1900, 
c.  30,  ss.  1. 

2.  Company  to  transmit  yearly  statement. —  (1).  Every  such 
company  shall,  on  or  before  the  first  day  of  March  in  each  year, 
transmit  to  the  Provincial  Secretary  a  fulll  and  clear  statement  of 
the  company's  assets  and  liabilities  on  some  day  to  be  stated  there- 
in, which  day  shall  not  be  more  than  twelve  months  prior  to  the 
said  first  day  of  March,  or  earlier  than  the  end  of  the  last  preced- 
ing financial  year  of  such  company. 
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(2.)  Such  statement  shall  contain  the  following  particulars: 

(a)  The  amount  of  stock  subscribed; 

(b)  The  amount  paid  in  upon  such  stock; 

(c)  The  amount  borrowed  for  the  purposes  of  investment,  and 
the  securities  given  therefor; 

(•d)  The  amount  invested  and  secured  by  mortgages; 

(e)  The  amount  of  mortgages  payable  by  instalments; 

(f)  The  number  and  aggregate  amount  of  mortgages  upon 
which  compulsory  proceedings  have  been  taken  during  the  past 
year,  and  also  the  value  of  mortgaged  property  held  for  sale  and  the 
amount  chargeable  against  it; 

(g)  The  present  cash  value  of  the  company's  investments  on 
mortgages  and  other  securities.     1892,  c.    2,  s.  2. 

3.  Statement  to  be  attested.—  (1.)  Such  statement  shall  be 
attested  by  the  oath  (taken  before  some  justice  of  the  peace  or 
commissioner  for  taking  affidavits  in  the  Supreme  Court)  of  two 
persons,  one  being  the  president,  vice-president,  manager  or  secret- 
ary, and  the  other  the  manager,  secretary  or  auditor  of  such  com- 
pany, ach  of  whom  shall  distinctly  state  that  he  holds  such  office, 
that  the  statement  has  been  prepared  by  the  proper  officers 
of  the  company,  that  the  deponent  believes  that  it  has  been  prepar- 
ed with  due  care,  and  that  he  believes  it  to  be  true  in  every  parti- 
cular. 

(2.)  For  any  neglect  to  transmit  such  statement  in  due  course 
of  post  within  five  days  after  the  day  upon  which  the  same  should 
be  transmitted,  such  company  shall  be  liable  to  a  penalty  of  ten 
dollars  per  day,  but  not  exceeding  in  the  whole  four  hundred  dol- 
lars: Provided,  always,  that  such  penalty  may  be  remitted  by  the 
Provincial  Secretary  on  cause  shewn  by  the  company.  1892,  c.  52, 
s.  3. 
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QUEBEC 

CIVIL  CODE   OF  LOWER  CANADA. 

BOOK  III.,  TITLE  II.,  CHAP.  III.,  SECTION  VI. 

OP  TESTAMENTARY  EXECUTORS. 

905.  A  testator  may  name  one  or  more  testamentary  executors, 
or  provide  for  the  manner  in  which  they  shall  be  appointed;  he  may 
also  provide  for  their  successive  replacement. 

Heirs  or  legatees  may  lawfully  be  appointed  testamentary  ex- 
ecutors. 

Creditors  of  the  succession  may  be  executors  without  forfeit- 
ing their  claims. 

Single  women  or  widows  may  also  be  charged  with  the  execu- 
tion of  wills. 

The  courts  and  judges  cannot  appoint  nor  replace  testamentary 
executors  except  in  the  cases  specified  in  article  924. 

If  there  be  no  testamentary  executors,  and  none  have  been  ap- 
pointed in  the  manner  in  which  they  may  be,  the  execution  of  the 
will  devolves  entirely  upon  the  heir  or  the  legatee  who  received 
the  succession.     C    N.  1025;  C.  C.  869,  923. 

906.  Married  women  cannot  accept  testamentary  executorship 
without  the  consent  of  their  husbands. 

Single  women  and  widows  who  marry  while  they  are  testament- 
ry  executors  do  not  forfeit  their  office  by  mere  operation  of  law, 
/en  though  they  have  entered  into  community  of  property  with 
cheir  iiusbands,  but  they  require  the  consent  of  the  latter  to  con- 
tinue the  exercise  of  such  office. 

A  testamentary  executrix,  separated  as  to  property  from  her 
husband,  either  by  contract  of  marriage  or  by  judgment,  may,  if 
he  refuse  the  consent  necessary  for  her  to  accept  or  to  exercise  the 
office,  obtain  judicial  authorization  as  in  the  cases  provided  for  in 
article  178.    C.  N.  1029;   C.  C.  177. 

907.  Minors  cannot  act  as  testamentary  executors  even  with 
the  authorization  of  their  tudors. 

Nevertheless  emancipated  minors  may  do  so,  provided  the  ex- 
ecutorships be  of  small  importance  in  proportion  to  their  means. 
C.   N.   1030;    908. 

908.  In  incapacity  of  corporations  to  execute  wills  is  declared  in 
the  first  book. 

Persons  who  compose  a  corporation,  or  such  persons  and  their 
successors,  may  be  appointed  to  execute  wills  in  their  purely  per- 
sonal capacity,  and  may  act  in  that  behalf  if  such  appear  to  have 
been  the  intention  of  the  testator,  although  he  may  have  designat- 
ed them  solely  by  the  appellation  which  belongs  to  them  in  their 
corporate  capacity. 

The  same  rule  applies  to  persons  designated  by  the  title  which 
belongs  to  their  office  or  position,  and  to  their  successors.  C.  C. 
365. 

909.  Subject  to  the  preceding  provisions,  persons  who  cannot 
obligate  themselves  cannot  be  testamentary  executors. — C  N.  1028. 

910.  No  person  can  be  compelled  to  accept  the  office  of  tes- 
tamentary executor. 


QUEBEC  TESTAMENTARY  EXECUTORS.  783 

Its  duties  are  performed  gratuitously,  unless  the  testator  has 
provided  for  their  remuneration. 

If  a  legacy  made  in  favor  of  a  testamentary  executor  have  no 
other  cause  than  such  remuneration,  and  he  do  not  accept  the  office, 
the  legacy  lapses  by  reason  of  the  failure  of  the  condition. 

If  he  accept  the  legacy  thus  made,  he  is  presumed  to  have  ac- 
cepted the  executorship. 

Testamentary  executors  are  not  bound  to  be  sworn;  nor  to  give 
security  unless  they  have  accepted  with  that  condition. 

They  are  not  liable  to  coercive  imprisonment.  C.  C.  981o  et  s.; 
C.  C.  P.  833,  s.  6. 

911.  A  testamentary  executor  who  has  accepted  the  office  cau- 
not  renounce  it  without  the  authorization  of  the  court  or  of  a  judge, 
which  may  be  granted  for  sufficient  cause;  the  heirs  and  legatees 
and  other  executors,  if  there  be  any,  being  present  or  having  been 
duly  called. 

Difference  of  opinion  between  an  executor  and  the  majority  of 
his  co-executors,  as  to  the  execution  of  the  will  may  constitute  a 
sufficient  cause. 

912.  If  several  testamentary  executors  have  been  appointed, 
and  some  of  them  only,  or  even  one  of  them  alone,  have  accepted, 
thev  or  he  may  act  alone,  unless  the  testator  has  otherwise  ordain- 
ed. 

In  like  manner,  if  several  have  accepted,  but  some  or  one  only 
of  them  survive,  or  retain  the  office,  they  or  he  may  act  alone  un- 
til the  others  are  replaced,  in  the  cases  admitting  of  it,  unless  the 
testator  has  expressed  himself  to  the  contrary. 

913.  If  there  be  several  joint  testamentary  executors,  with  the 
same  duties  to  perform,  they  nave  all  equal  powers  and  must  act 
together,  unless  the  testator  has  otherwise  ordained. 

Nevertheless  if  any  of  them  be  absent,  those  who  are  in  the 
place  may  perform  alone  acts  of  a  conservatory  nature  and  others 
requiring  dispatch. 

The  executors  may  also  act  generally  as  attorneys  for  each  other 
unless  the  intention  of  the  testator  appears  to  the  contrary  and  sub- 
ject to  the  responsibility  of  the  one  who  grants  the  power.  The  ex- 
ecutors cannot  delegate  generally  the  execution  of  the  will  to  others 
than  their  co-executors,  but  they  may  be  represented  by  attorney 
for  determinate  acts. 

Executors  exercising  these  joint  powers,  are  jointly  and  sever- 
ally bound  to  render  one  and  the  same  account,  unless  the  testator 
has  divided  their  functions  and  each  of  them  has  kept  within  the 
scope  assigned  to  him. 

'iney  are  responsible  only  each  for  his  share  for  the  property 
of  which  they  took  possession  in  their  joint  capacity,  and  for  the 
payment  of  the  balance  due,  saving  the  distinct  liability  of  such  as 
are  authorized  to   act  separately.     C.  N.  1033. 

914.  The  expenses  incurred  by  the  testamentary  executor  in  the 
fulfilment  of  his  duties  are  borne  by  the  succession.     C.  N.  1034. 

915.  A  testamentary  executor  may,  before  the  probate  of  the 
will,  perform  acts  of  a  conservatory  nature  or  which  require  dis- 
patch, provided  he  obtains  such  probate  without  delay,  and  furnish- 
es proof  of  it  when  required. 

916.  The  testator  may  limit  the  obligation  incumbent  upon  the 
executor  of  making  an  inventory  and  rendering  an  account  of  his 
administration,  and  even  free  him  from  it  entirely. 


784  QUEBEC  TESTAMENTARY  EXECUTORS. 

This  discharge  does  not  release  him  from  the  payment  of  what 
remains  in  his  hands,  unless  the  testator  intended  to  leave  him  the 
disposition  of  the  property  without  responsibility,  or  that  the 
terms  of  the  will  otherwise  import  the  release  from  payment. 

917.  If,  having  accepted,  a  testamentary  executor  refuse  or  ne- 
glect to  act,  or  dissipate  or  waste  the  property  or  otherwise  exer- 
cise his  functions  in  such  a  manner  as  would  justify  the  dismissal 
of  a  tutor,  or  if  he  have  become  incapable  of  fulfiling  the  duties  of 
his  office,  he  may  be  removed  by  the  court  having  jurisdiction. 

918.  Testamentary  executors,  for  the  purposes  of  the  execution 
of  the  will,  are  seized  as  legal  depositaries  of  the  moveable  property 
of  the  succession,  and  may  claim  possession  of  it  even  against  the 
heir  or  legatee. 

This  seizin  lasts  for  a  year  and  a  day  reckoning  from  the  death 
of  the  testator  or  from  the  time  when  the  executor  was  no  longer 
prevented  from  taking  possession. 

When  his  duties  are  at  an  end,  the  testamentary  executor  must 
render  an  account  to  the  heir  or  legatee  who  receives  the  succession, 
anu  pay  him  over  the  balance  remaining  in  his  hands.  C.  N.  1026, 1031. 

919.  The  testamentary  executor  must  cause  an  inventory  to  be 
made  after  notifying  the  heirs,  legatees,  and  other  interested  per- 
sons to  be  present.  He  may,  however,  perform  immediately  all 
acts  of  a  conservatory  nature  or  which  require  despatch. 

He  attends  to  the  obsequies  of  the  deceased. 

He  procures  the  probate  of  the  will  and  its  registration  when 
necessary. 

If  the  validity  of  the  will  be  contested  he  may  become  a  party 
to  support  it. 

He  pays  the  debts  and  discharges  the  particular  legacies,  with 
the  consent  of  the  heir  or  of  the  legatee  who  receives  the  succes- 
sion, or,  after  calling  in  such  heir  or  legatee,  with  the  authorization 
of  the  court. 

In  the  case  of  insufficiency  of  moneys  for  the  execution  of  the 
will,  he  may,  with  the  same  consent,  or  with  the  same  authorization, 
sell  moveable  property  of  the  succession  to  the  amount  required. 
The  heir  or  legatee  may  however  prevent  such  sale  by  tendering  the 
amount  required  for  the  execution  of  the  will. 

The  testamentary  executor  may  receive  the  debts  due  and  may 
sue  for  their  recovery. 

He  may  be  sued  for  whatever  falls  within  the  scope  of  his 
duties,  saving  h's  right  to  call  in  the  heir  or  the  legatee.  C.  N.  1031; 
C.  C.  857  et  s.;  C.  C.  P.,  1364,  1387  et  s.,  1430. 

920.  The  powers  of  a  testamentary  executor  do  not  pass  by 
mere  operation  of  law  to  his  heirs  or  other  successors,  who  are 
however  bound  to  render  an  account  of  his  administration,  and  of 
whatever  they  may  themselves  have  actually  administered.  C.  N. 
1032. 

921.  The  testator  may  modify,  restrict  or  extend  the  powers, 
the  obligations  and  the  seizin  of  the  testamentary  executor,  and  the 
duration  of  his  functions.  He  may  constitute  the  testamentary  ex- 
ecutor, an  administrator  of  his  property,  in  whole 
or  in  part,  and  may  even  give  him  the  power  to  alienate  it  with  or 
without  the  intervention  of  the  heir  or  (legatee,  in  the  manner  and 
for  the  purposes  determined  by  himself. 

922.  A  testator  cannot  appoint  tutors  to  minors  nor  curators 
to  persons  requiring  their  assistance  or  to  substitutions. 


QUEBEC  TESTAMENTARY  EXECUTORS.  785 

If  he  have  assumed  to  appoint  persons  to  such  offices,  the  speci- 
fic powers  given  to  the  persons  thus  named,  and  which  he  might 
have  conferred  upon  them  without  such  designation,  may  however 
he  exercised  by  them  as  executors  and  administrators  of  the  will. 

The  testator  may  oblige  the  heir  or  the  legatee,  in  certain  cases, 
to  take  the  advice  or  to  obtain  cue  sanction  of  the  testamentary 
executors,  or  of  other  persons.    C.  C.  249. 

923  The  testator  may  provide  for  the  replacing  of  testamentary 
executors  and  administrators,  even  successively  and  for  as  long  a 
time  as  the  execution  of  the  will  shall  last,  whether  by  directly 
naming  and  designating  those  who  shall  replace  them  himself,  or 
by  giving  them  power  to  appoint  substitutes,  or  by  indicating  some 
other  mode  to  be  followed,  not  contrary  to  law.    C.  C.  905. 

924.  If  tne  testator  desire  that  the  appointment  or  the  replace- 
ment should  be  made  by  the  courts  or  judges,  the  powers  necessary 
for  such  purpose  may  be  exercised  judicially,  the  heirs,  and  legatees 
interested  being  first  duly  notified. 

When  testamentary  executors  and  administrators  have  been 
named  by  the  will,  and,  in  consequence  of  their  refusal  to  accept, 
or  of  their  powers  having  ceased  without  their  being  replaced,  or 
of  unforeseen  circumstances  none  of  them  remain,  and  it  is  impos- 
sible to  replace  them  under  the  terms  of  the  will,  the  judges  and 
the  courts  may  likewise  exercise  the  powers  necessary  to  do  so, 
provided  it  appears  that  the  testator  intended  the  execution  and  ad- 
ministration of  the  will  to  continue  independently  of  the  heir  or  of 
the  legatee.    C.  C.  905. 

CHAPTER  IV.   (A.) 
Of  Trusts. 

981a.  All  persons  capable  of  disposing  freely  of  their  property, 
may  convey  property,  moveable  or  immoveable,  to  trustees  by  gift 
or  by  will,  for  the  benefit  of  any  persons  in  whose  favor  they  can 
validly  make  gifts  or  legacies.     R.  S.  Q.  5803;  C.  C.  869,  964. 

981b.  Trustees,  for  the  purposes  of  their  trust,  are  seized  as 
depositaries  and  administrators  for  the  benefit  of  the  donees  or 
legatees  of  the  property,  moveable  or  immoveable,  conveyed  tt  them 
in  trust,  and  may  claim  possession  of  it,  even  against  the  donees  or 
legatees  for  whose  benefit  the  trust  was  created. 

This  seizin  lasts  only  for  the  time  stipulated  for  the  duration 
of  the  trust;  and  while  it  iasts,  the  trustees  may  sue  and  be  sued 
and  take  all  judicial  proceedings  for  the  affairs  of  the  trust.     Id. 

981c.  The  donor  or  testator  creating  the  trust  may  provide 
for  the  replacing  of  trustees  as  long  as  the  trust  lasts,  in  case  of 
refusal  to  accept,  of  death,  or  other  cause  of  vacancy,  and  indicate 
the  mode  to  be  followed. 

When  it  is  impossible  to  replace  them  under  the  terms  of  the 
document  creating  the  trust  or  when  the  replacement  is  not  pro- 
vided for,  any  judge  of  the  superior  court  may  appoint  replacing 
trustees,   after   notice  to  the  benefited    parties.    Id. 

98 Id.  Trustees  dissipating  or  wasting  the  property  of  the  trust, 
or  refusing  or  neglecting  to  carry  out  the  provisions  of  the  docu- 
ment creating  the  trust,  or  infringing  their  duties,  may  be  remov- 
ed by  the  Superior  Court.     Id. 
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98 1-e.  The  powers  of  a  trustee  do  not  pass  to  his  heirs  or  other 
successors,  but  the  latter  are  bound  to  render  an  account  of  his 
administration.    Id. 

98 If.  When  there  are  several  trustees,  the  majority  may  act, 
unless  it  be  otherwise  provided  in  the  document  creating  the  trust. 

98 lg.  Trustees  act  gratuitously,  unless  it  be  otherwise  provided 
in  the  document  creating  the  trusty  All  expenses  incurred  by 
trustees  in  the  fulfillment  of  their  duties,  are  borne  by  the  trust.  Id. 

98  lh.  Trustees  are  obliged  to  execute  the  trust  which  they  have 
accepted,  unless  they  be  authorized  by  a  judge  of  the  superior  court 
to  renounce;  and  they  are  liable  for  damages  resulting  from  their 
neglect  to  execute  it  when  not  so  authorized.    Id, 

98 li.  Trustees  are  not  personally  liable  to  third  parties  with 
whom  they  contract^    Id. 

981j.  The  trustees,  without  the  intervention  of  the  parties  bene- 
fited, administer  the  property  vested  in  them  and  dispose  of  it, 
invest  moneys  which  are  not  payable  to  the  parties  benefited,  and 
alter,  vary  and  transpose,  from  time  to  time,  the  investments,  in 
accordance  with  the  provisions  and  terms  of  the  document  creat- 
ing the  trust. 

In  default  of  instructions,  the  trustees  make  investments  with- 
out the  intervention  of  the  parties  'benefited,  in  accordance  with  the 
provisions  of  article  981o.    Id. 

981k.  Trustees  are  bound  to  exercise,  in  administering  the 
trust,  reasonable  skill  and  the  care  of  prudent  administrators;  but 
they  are  not  liable  for  depreciation  or  loss  in  investments  made 
according  to  the  provisions  of  the  document  creating  the  trust,  or 
of  the  law,  or  for  loss  on  deposits  made  on  chartered  banks  or 
savings  banks  unless  there  has  been  bad  faith  on  their  part  in  mak- 
ing such  investments  or  deposits.  Id.;  C.  C.  981  p.,  981  q.;  C.  C. 
P.  833.  s.  6.  , 

9811.  At  the  termination  of  the  trust  the  trustees  must  render 
an  account,   and  deliver  over  all  moneys  and    securities    in    their 
hands,  to  the  parties  entitled  thereto  under   the  provisions  of  the 
document  creating  the  trust,  or  entitled  thereto  by  law. 

They  must  also  execute  all  transfers,  conveyances,  or  other 
deeds  necessary  to  vest  the  property  held  for  the  trust  in  the  par- 
ties entitled  thereto.    Id. 

981m.  Trustees  are  jointly  and  severally  bound  to  render  one 
and  the  same  account  unless  the  donor  or  testator  who  created  the 
trust  has  divided  their  functions,  and  each  has  kept  within  the 
scope  assigned  to  him. 

They  are  also  jointly  and  severally  responsible  for  the  property 
vested  in  them,  in  their  joint  capacity,  and  for  the  payment  of  any 
balance  in  hand,  or  for  any  waste  or  for  any  loss  arising  from 
wrongful  investments,  saving  where  they  are  authorized  to  act 
separately,  in  which  cases  those  having  acted  separately  within 
the  scope  assigned  to  them  are  alone  liable  for  such  separate  ad- 
ministration.   Id. 

981n.  Trustees  are  liable  to  coercive  imprisonment  for  what- 
ever is  due  by  reason  of  their  administration,  to  those  to  whom 
thev  are  accountable,  subject  to  the  provisions  contained  in  the 
Code  of  Civil  Procedure.     Id.;  C,  C.  P.  833,  s.  1. 
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CHAPTER  IV.  (B.) 
Of  the  Investment  of  Moneys  Belonging  to  Other  Persons- 

98  lo.  Except  to  the  case  of  testamentary  executors  otherwise 
authorized  by  the  will,  in  that  of  institutes  under  a  substitution 
otherwise  authorized  by  the  instrument  creating  the  substitution, 
and  in  that  of  trustees  otherwise  authorized  by  the  instrument 
constituting  such  trust,  every  institute  in  whatever  degree  under  a 
substitution,  howsoever  created,  and  every  executor  under  any  will, 
and  every  tutor,  curator  or  trustee  having  as  such  the  possession 
or  administration  of  property  belonging  to  another,  or  held  by  him 
for  the  benefit  of  another  bound  by  law  to  invest  money  held  by 
him  as  such  administrator,  must  invest  moneys  held  by  them  as 
such  in  Dominion  or  Provincial  stock  or  in  public  securities  of  the 
United  Kingdom  or  of  the  United  States  of  America,  or  in  munici- 
pal stock  or  debentures  or  in  the  bonds  or  debentures  of  any 
school  corporation  in  any  city  or  town  of  this  province  or  in  real 
estate  in  this  province,  or  on  first  privilege  or  hypothec  upon  real 
estate  in  this  province,  to  an  amount  not  exceeding  three  fifths  of 
the  municipal  valuation  of  such  real  estate.  Id  (Amended  1907,  c. 
54.  8.  1.) 

981  p.  The  institute,  executor,  administrator,  tutor,  curator  or 
trustee  making  investments  in  accordance  with  the  preceding  ar- 
ticle, is  exempt  from  all  responsibility  respecting  the  investments 
so  made,  saving  always  in  the  case  of  fraud,  which  renders  these 
persons  responsible  for  the  damages  occasioned  by  their  fraud, 
under  pain  of  coercive  imprisonment,  subject  to  the  provisions 
contained  in  the  Code  of  Civil  Procedure.     C.  C.  P.  833.  s.  6. 

98  lq.  The  institute,  executor,  administrator,  tutor,  curator  and 
trustee,  when  investments  are  made  otherwise  than  as  provided  in 
article  981o  or  than  as  ordered  by  the  will  appointing  the  executors 
or  administrators,  or  by  the  document  creating  the  substitution  or 
trust,  are  obliged  to  indemnify  the  parties  to  whom  they  are  ac- 
countable for  losses  caused  by  the  depreciation  of  the  securities  in- 
vested in,  under  pain  of  coercive  imprisonment,  subject  to  the  pro- 
visions contained  in  the  Code  of  Civil  Procedure.  Id  C.  C.  P. 
833,  s.  6. 

98 lr.  Whenever  the  terms  of  the  instrument  give  such  persons 
the  power  to  invest  moneys,  and  a  full  or  restricted  discretion  as 
to  the  nature  or  manner  of  such  investment,  they  are  held  to  have 
the  like  power  and  discretion  to  change  from  time  to  time  any  such 
investment  they  may  have  made,  by  selling  the  property  in  which 
they  had  invested,  and  reinvesting  the  proceeds  as  they  might  ori- 
ginally have  done.    Id. 
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BRITISH  COLUMBIA  WILLS  ACT.  791 

BRITISH    COLUMBIA 

R.  S.  B.   C,  1897,  CHAP.  193. 

An  Act  for  the  Consolidation  and  Amendment  of  the  Laws  with 
respect  to  Wills. 

z  Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative, Assembly  of  the  Province  of  British  Columbia,  enacts  as 
follows: — 

SHORT  TITLE. 

1.  Short  title.— This  Act  may  be  cited  as  the  "Wills  Act." 

2.  Interpretation.— The  words  and  expressions  hereinafter 
mentioned,  which  in  their  ordinary  signification  have  a  more  con- 
fined or  a  different  meaning,  shall  in  this  Act,  except  where  the 
nature  of  the  provision  or  the  context  of  the  Act  shall  exclude  such 
construction,   be   interpreted  as  follows,  that  is   to  say: — 

"Will."-  The  word  "Will"  shall  extend  to  a  testament,  and  to 
a  codicil,  and  to  an  appointment  by  will  or  by  writing  in  the  nature 
of  a  will  in  exercise  of  a  power,  and  also  to  a  disposition  by  will 
and  testament  or  devise  of  the  custody  and  tuition  of  any  child,  and 
to  any  other  testamentary  disposition;  and 

"Real  estate."— The  words  "real  estate"  shall  extend  to 
manors,  advowsons,  messuages,  lands,  tithes,  rents  and  heredita- 
ments, whether  freehold,  customary  freehold,  tenant  right,  cus- 
tomary, or  copyhold,  or  of  any  other  tenure,  and  whether  corpo- 
real, incorporeal,  or  personal,  and  to  any  undivided  share  thereof, 
and  to  any  estate,  right,  or  interest  (other  than  a  chattel  interest) 
therein;   and 

"Personal  estate."— The  words  "personal  estate"  shall  extend 
to  leasehold  estates  and  other  chattels  real,  and  also  to  moneys, 
shares  of  Government  and  other  funds,  securities  for  money  (not 
being  real  estates)  debts,  choses  in  action,  rights,  credits,  goods,  and 
all  other  property  whatsoever  which  by  law  devolves  upon  the 
executor  or  administrator,  and  to  any  share  or  interest  therein.  7 
Will.  4  and  1  Vict.,  c.  26,  s.   1. 

3.  All  property  may  be  disposed  of  by  will.— It  shall  be 
lawful  for  every  person  to  devise,  bequeath  or  dispose  of,  by  his 
will  executed  in  manner  hereinafter  required,  all  real  estate  and  all 
personal  estate  which  he  shall  be  entitled  to,  either  at  law  or  in 
equity,  at  the  time  of  his  death,  and  which,  if  not  so_  devised,  be- 
queathed or  disposed  of,  would  devolve  upon  the  heir  at  law  or 
customary  heir  of  him,  or,  if  he  became  entitled  by  descent,  of  his 
ancestor,    or  upon   his    executor   or   administrator; 

Real  estate,  customary  freehold,  and  tenant  right. —  And 
the  power  hereby  given  shall  extend  to  all  real  estate  of  the  nature 
of  customary  freehold  or  tenant  right,  or  customary  or  co'pyhold, 
notwithstanding  that  the  testator  may  not  have  surrendered  the 
same  to  the  use  of  his  will,  or  notwithstanding  that,  being  entitled 
as  heir,  devise,  or  otherwise  to  be  admitted  thereto,  he  shall  not 
have  been  admitted  thereto,  or  notwithstanding  that  the  same,  in 
consequence  o.f  the  want  of  a  custom  to  devise  or  surrender  to  the 
use  of  a  will  or  otherwise,  could  not  at  law  have  been  disposed  of 
by  will  if  this  Act  had  not  been  made,  or  notwithstanding:  that  the 
same,  in  consequence  of  there    being  a  custom    that  a  will    or  sur- 
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render  to  the  use  of  a  will  should  continue  in  force  for  a  limited 
time  only,  or  any  other  special  custom,  could  not  have  been  dis- 
posed of  by  will  according  to  the  power  contained  in  this  Act,  if 
this    Act   had   not   been    made; 

Estates  "pur  autre  vie". — And  also  to  estates  "pur  autre  vie, 
whether  there  shall  or  shall  not  be  any  special  occupant  thereof, 
and  whether  the  same  shall  be  freehold,  customary  freehold,  tenant 
right,  customary  or  copyhold,  or  of  any  other  tenure,  and  whether 
the  same  shall  be  a  corporeal  or  an  incorporeal  hereditament; 

Contingent  and  executory  interests.— And  also  to  all  con- 
tingent, executory,  or  other  future  interests  in  any  real  or  personal 
estate,  whether  the  testator  may  or  may  not  be  ascertained  as  the 
person  or  one  of  the  persons  in  whom  the  same  respectively  may 
become  vested,  and  whether  he  may  be  entitled  thereto  under 
the  instrument  by  which  the  same  respectively  were  created  or 
under  any  disposition  thereof  by  deed  or  will; 

Rights  of  entry.—  And  also  to  all  rights  of  entry  for  condi- 
tions broken,  and  other   rights  of  entry; 

Property  acquired  subsequently  to  execution  of  'will. — 
And  also  to  such  of  the  same  estates,  interests,  and  rights  respec- 
tively, and  other  real  and  personal  estate,  as  the  testator  may  be 
entitled  to  at  the  time  of  his  death,  notwithstanding  that  he  may 
become  entitled  to  the  same  subsequently  to  the  execution  of  his 
will.     7  Will.  4  and  i  Vict-,  (Imp.),  c.  26,  s.  3. 

4., Estates  "pur  autre  vie". — If  no  disposition  by  will  shall  be 
made  of  any  estate  pur  autre  vie  of  a  freehold  nature,  the  same 
shall  be  chargeable  in  the  hands  of  the  heir,  if  it  shall  come  to  him 
by  reason  of  special  occupancy,  as  assets  by  descent,  as  in  the 
case  of  freehold  land  in  fee  simple; 

And  in  case  there  shall  be  no  special  occupant  of  any  estate  Pur 
autre  vie,  whether  freehold  or  customary  freehold,  tenant  right, 
customary,  or  copyhold,  or  of  any  other  tenure,  and  whether  a 
corporeal  or  incorporeal  hereditament,  it  shall  go  to  the  executor 
or  administrator  of  the  party  that  had  the  estate  thereof  by  virtue 
of   the    grant: 

And  if  the  same  shall  come  to  the  executor  or  administrator 
either  by  reason  of  a  special  occupancy  or  by  virtue  of  this  Act,  it 
shall  be  assets  in  his  hands,  and  shall  go  and  be  applied  and  dis- 
tributed, in  the  same  manner  as  the  oersonal  estate  of  the  testator 
or  intestate.     7  Will.  4  and  1  Vict.   (Imp.),  c.  26,  s.  6. 

5.  No  -will  of  a  person  under  age  valid. — No  will  made  by 
any  person  under  the  age  of  twenty-one  years  shall  be  valid.  7 
Will.     4  and   1  Vict.   (Imp.),  c.  26.  s.  7. 

6.  Every  will  shall  be  in  writing  and  signed  by  testator 
in  presence  of  two  witnesses  at  one  time. —  No  will  shall  be 
valid  unless  it  shall  be  in  writing  and  executed  in  manner  herein- 
after mentioned,   that  is   to   say: 

It  shall  be  signed  at  the  foot  or  end  thereof  by  the  testator,  or 
by  some  other  person  in  his  presence  and  by  his  direction:  and 
such  signature  shall  be  made  or  acknowledged  by  the  testator  in 
the  presence  of  two  or  more  witnesses  present  at  the  same  time, 
and  such  witnesses  shall  attest  and  shall  subscribe  the  will  in  the 
presence  of  the  testator,  but  no  form  of  attestation  shall  be 
necessary.  7  Will.  4,  and  1  Vict.  (Imp.),  c.  26,  s.  9  (as  amended  by 
2  Edw.  VII.,  c.  73,  s.  2). 
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7.  When    signature    to    a    will    shall    be    deemed    valid.— 

Every  will  shall,  so  far  only  as  regards  the  position  of  the  signa- 
ture of  the  testator,  or  of  the  person  signing  for  him  as  aforesaid,  be 
deemed  to  be  valid  within  the  meaning  of  this  Act,  as  explained  by 
this  Act,  if  the  signature  shall  be  so  placed  at,  or  after,  or  following, 
or  under,  or  beside,  or  opposite  to  the  end  of  the  will,  that  it 
shall  be  apparent  on  the  face  of  the  will  that  the  testator  intended 
to  give  effect  by  such  his  signature  to  the  writing  signed  as  his 
will; 

And  no  such  will  shall  be  affected  by  the  circumstance  that  the 
signature  shall  not  follow  or  be  immediately  after  the  foot  or  end 
of  the  will,  or  by  the  circumstance  that  a  blank  space  shall  inter- 
vene between  the  concluding  word  of  the  will  and  the  signature,  or 
by  the  circumstance  that  the  signature  shall  be  placed  among  the 
words  of  the  testimonium  clause  or  of  the  clause  of  attestation,  or 
shall  follow  or  be  after  or  under  or  beside  the  names  or  one  of 
the  names  of  the  subscribing  witnesses,  or  by  the  circumstance  that 
the  signature  shall  be  on  a  side  or  page  or  other  portion  of  the 
paper  or  papers  containing  the  will  whereon  no  clause  or  paragraph 
or  disposing  part  of  the  will  shall  be  written  above  the  signature, 
or  by  the  circumstance  that  there  shall  appear  to  be  sufficient  space 
on  or  at  the  bottom  of  the  preceding  side  or  page  or  other  portion 
of  the  same  paper  on  which  the  will  is  written  to  contain  the 
signature;  and  the  enumeration  of  the  above  circumstances  shall 
not  restrict  the  generality  of  the  above  enactment: 

But  no  signature  under  this  Act  shall  be  operative  to  give 
effect  to  any  disposition  or  direction  which  is  underneath  or  which 
follows  it,  nor  shall  it  give  effect  to  any  disposition  or  direction 
inserted  after  thesignature  shall  be  made.  15  and  16  Vict.  (Imp.), 
c.  24,   s.  1. 

8.  Appointments  by  will  to  be  executed  like  other  wills.— 
And   to   be   valid  although   other  required   solemnities  are 

not  observed.— Xo  appointment  made  by  will,  in  exercise  of  any 
power,  shall  be  valid,  unless  the  same  be  executed  in  manner  here- 
inbefore  required; 

And  every  will  executed  in  manner  hereinbefore  required 
shall,  so  far  as  respects  the  execution  and  attestation  thereof,  be 
a  valid  execution  of  a  power  of  appointment  by  will,  notwithstand- 
ing it  shall  have  been  expressly  required  that  a  will  made  in  exer- 
cise of  such  power  should  be  executed  with  some  additional  or 
other  form  of  execution  or  solemnity. 7  Will.  4  and  1  Vict.  (Imp.-, 
c.  26,  s-   10. 

9.  Soldiers'  and  mariners'  wills  excepted. — Provided  always 
that  any  soldier  being  in  actual  military  service,  or  any  mariner  or 
seaman  being  at  sea,  may  dispose  of  his  personal  estate  as  he  might 
have  done  before  the  marking  of  this  Act.  7  Will.  4  and  1  Vict. 
(Imp.),  c.  26,  11. 

10.  Will  to  be  valid  without  publication. — Every  will  exe- 
cuted in  manner  hereinbefore  required  shall  be  valid  without  any 
other  publication  thereof.     7  Will.     4  and  1  Vict.   (Imp.),  c.  26,  s.  13. 

11.  Will  not  to  be  void  on  account  of  incompetency  of 
attesting  witness.— If  any  person  who  shall  attest  the  execution 
of  a  will  shall  at  the  time  o,f  the  execution  thereof,  or  at  any  time 
afterwards,  be  incompetent  to  be  admitted  a  witness  to  prove  the 
execution  thereof,  such  will  shall  not  on  that  account  be  invalid. 
7  Will.     4  and  1   Vict.  (Imp.),  c.   26,  s.   14. 
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12.  Gift  to  an  attesting  witness  to  be  void.- If  any  person 
shall  attest  the  execution  of  any  will  to  whom  or  to  whose  wife  or 
husband  any  beneficial  devise,  legacy,  estate,  interest,  gift,  or  ap- 
pointment, of  or  affecting  any  real  or  personal  estate  (other  than 
and  except  charges  and  directions  for  the  payment  of  any  debt  or 
debts),  shall  be  thereby  given  or  made,  such  devise,  legacy,  estate, 
interest,  gift,  or  appointment  shall,  so  far  only  as  concerns  such 
person  attesting  the  execution  of  >suoh  will,  or  the  wife  or  husband 
of  such  person,  or  any  person  claiming  under  such  person  or  wife 
or  husband,  be   utterly  null   and   void; 

And  such  person  so  attesting  shall  be  admitted  as  a  witness  to 
prove  the  execution  of  such  will,  or  to  'prove  the  validity  or  invalid- 
ity thereof,  notwithstanding  such  devise,  legacy,  estate,  interest, 
gift,  or  appointment  mentioned  in  such  will.  7  Will.  4  and  1  Vict. 
(Imp.),  c.  26,  s.  15. 

13.  Creditor  attesting  to  be  admitted  a  witness. —  In  case 
by  will  any  real  o-r  personal  estate  shall  be  charged  with  any  debt 
or  debts,  and  any  creditor,  or  the  wife  or  husband  of  any  creditor, 
whose  debt  is  so  charged,  shall  attest  the  execution  of  such  will, 
such  creditor,  notwithstanding  such  charge,  shall  be  admitted,  a 
witness  to  prove  the  execution  of  such  will,  or  to  -prove  the  valid- 
ity or  invalidity  thereof.  7  Will.  4  and  1  Vict.  (Imp.),  c.  26, 
s.  16. 

14.  Executor  to  be  admitted  a  witness.— No  person  shall, 
en  account  of  his  being  an  executor  of  a  will,  be  incompetent  to  be 
admitted  a  witness  to  prove  the  execution  o,f  such  will,  or  a  witness 
to  prove  the  validity  or  invalidity  thereof.  7  Will.  4  and  1  Vict. 
(Imp).,  c.  26,  s-  17. 

15.  Will  to  be  revoked  by  marriage.— Every  will  made  by  a 
man  or  woman  shall  be  revoked  by  his  or  her  marriage  (except  a 
will  made  in  exercise  of  a  power  of  appointment,  when  the  real  or 
personal  estate  thereby  appointed  would  not,  in  default  of  such 
appointment,  pass  to  his  or  her  heir,  customary  heir,  executor,  or 
administrator,  or  the  person  entitled  as  his  or  her  next  of  kin, 
under  theStatute  of  Distributions).  7  Will.  4  and  1  Vict.  (Imp.), 
c.  26,  s.  18. 

16.  No  will  to  be  revoked  by  presumption. — No  will  shall  be 
revoked  by  any  presumption  of  an  intention  on  the  ground  of  an 
alteration  in  circumstances.     7  Will.   4  and  1  Vict.  (Imp.),  c.  26,  s.  19. 

17.  No  will  to  be  revoked  but  by  auotker  will  or  codicil, 
or  by  a  writing  executed  like  a  will  or  by  destruction. — No 
will  or  codicil,  or  any  part  thereof,  shall  be  revoked  otherwise  than 
as  aforesaid,  or  by  another  will  or  codicil  executed  in  manner 
hereinbefore  required,  or  by  some  writing  declaring  an  intention  to 
revoke  the  same,  and  executed  in  the  manner  in  which  a  will  is 
hereinbefore  required  to  be  executed,  or  by  the  burning,  tearing, 
or  otherwise  destroying  the  same  by  the  testator,  or  by  some  per- 
son in  his  presence  and  by  his  direction,  with  the  intention  of  re- 
voking the  same.     7  Will.     4  and  1  Vict.   (Imp.),  c.  26,   s.  20. 

18.  No  alteration  in  a  will  shall  have  any  effect  unless 
executed  as  a  will. — No  obliteration,  interlineation,  or  other 
alteration  made  in  any  will  after  the  execution  thereof  v  shall  be 
valid  or  have  any  effect,  except  so  far  as  the  words  or  effect  of  the 
will  before  such  alteration  shall  not  be  apparent,  unless  snch  execu- 
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tion  shall  be  executed  in  like  manner  as  hereinbefore  is  required  for 
the  execution  of  the  will; 

But  the  will,  with  such  alteration  as  part  thereof,  shall  be 
deemed  to  be  duly  executed  if  the  signature  of  the  testator  and  the 
subscription  of  the  witnesses  be  made  in  the  margin  or  on  some 
other  part  of  the  will  opposite  or  near  to  such  alteration,  or  at  the 
foot  or  end  of  or  opposite  to  a  memorandum  referring  to  such 
alteration,  and  written  at  the  end  or  some  other^art  of  the  will.  7 
Will.     4  and  I  Vict.   (Imp.),  c.  26,  s.  21. 

19.  No  will  revoked  to  be  revived  otherwise  than  by  re- 
execution,  or  a  codicil  to  revive  it. —  No  will  or  codicil,  or  any 
part  thereof,  which  shall  be  in  any  manner  revoked,  shall  be  revived 
otherwise  than  by  the  re-execution  thereof,  or  by  a  codicil  executed 
in  manner  hereinbefore  required,  and  shewing  an  intention  to 
revive  the  same ; 

And  when  any  will  or  codicil  which  shall  be  partly  revoked,  and 
afterwards  wholly  revoked,  shall  be  revived,  such  revival  shall  not 
extend  to  so  much  thereof  as  shall  have  been  revoked  before  the 
revocation  of  the  whole  thereof,  unless  an  intention  to  the  con- 
trary be  shown.     7  Will.  4  and  1  Vict.   (Imp.),  c.  26,  s-  22. 

20.  A  devise  not  to  be  rendered  inoperative  by  any  sub- 
sequent conveyance  or  act. — No  conveyance  or  other  act  made 
or  done  subsequently  to  the  execution  of  a  will  of  or  relating  to 
any  real  or  personal  estate  therein  comprised,  except  an  act  by 
which  such  will  shall  be  revoked  as  aforesaid,  shall  prevent  the 
operation  of  the  will  with  respect  to  such  estate  or  interest  in 
such  real  or  personal  estate  as  the  testator  shall  have  power  to  dis- 
pose of  by  will  at  the  time  of  his  death.  7  Will.  4  and  1  Vict.  (Imp.), 
c.  26.  s.  23. 

21.  A  will  shall  be  construed  to  speak  from  the  death  of 
the  testator.— Every  will  shall  be  construed,  with  reference  to  the 
real  estate  and  personal  estate  comprised  in  it,  to  speak  and  take 
effect  as  if  it  had  been  executed  immediately  before  the  death  of 
the  testator,  unless  a  contrary  intention  shall  appear  by  the  will. 
7  Will.     4  and  1  Vict.  (Imp.),  c.  26,  s.  24. 

22.  A  residuary  devise  shall  include  estates  comprised  in 
lapsed  and  void  devises. — Unless  a  contrary  intention  shall  ap- 
pear by  the  will,  such  real  estate  or  interest  therein  as  shall  be 
comprised  or  intended  to  be  comprised  in  any  devise  in  such  will 
contained,  which  shall  fail  or  be  void  by  reason  of  the  death  of  the 
devisee  in  the  lifetime  of  the  testator  or  by  reason  of  such  devise 
being  contrary  to  law  or  otherwise  incapable  of  taking  effect,  shall 
be  included  in  the  residuary  devise,  if  any,  contained  in  such  will- 
7  Will.     4  and  1  Vict.   (Imp.),  c.26,  s.  25. 

23.  A  general  devise  of  the  testator's  lands  shall  include 
copyhold  and  leasehold  as  well  as  freehold  lands. — A  devise  of 
the  land  of  the  testator,  or  of  the  land  of  the  testator  in  any  place 
or  in  the  occupation  of  any  person  mentioned  in  his  will,  or  other- 
wise described  in  a  general  manner,  and  any  other  general  devise 
which  would  describe  a  customary,  copyhold  or  leasehold  estate  if 
the  testator  had  no  freehold  estate  which  could  be  described  by  it, 
shall  be  construed  to  include  the  customary,  copyhold,  and  leasehold 
estates  of  the  testator,  or  his  customary  copyhold,  and  leasehold 
estates,  or  any  of  them,  to  which  such  description  shall  extend,  as 
the  case  may  be,  as  well  as   freehold  estates,  unless  a  contrary  in- 
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tention  shall  appear  by  the  will.  7  Will.  4  and  1  Vict.  (Imp.),  c. 
26,  s.  26. 

24.  A  general  gift  shall  include  estates  over  which  the 
testator  has  a  general  power  of  appointment.-  A  general  de- 
vise of  the  real  estate  of  the  testator,  or  of  the  real  estate  of  the 
testator  in  any  place  or  in  the  occupation  of  any  person  mentioned 
in  his  will  or  otherwise  described  in  a  general  manner  shall  be 
construed  to  include  any  real  estate,  or  any  real  estate  to  which 
such  description  shall  extend,  as  the  case  may  be,  which  he  may 
have  power  to  appoint  in  any  manner  he  may  think  proper,  and 
shall  operate  as  an  execution  of  such  power,  unless  a  contrary  in- 
tention shall  appear  by  the  will: 

And  in  like  manner  a  bequest  of  the  personal  estate  of  the 
testator,  or  any  bequest  of  personal  property  described  in  a 
general  manner  shall  be  construed  to  include  any  personal 
estate,  or  any  personal  estate  to  which  such  description  shall 
extend,  as  the  case  may  be,  which  he  may  have  power  to 
appoint  in  any  manner  he  may  think  proper,  and  shall  operate  as 
an  execution  of  such  power,  unless  a  contrary  intention  shall 
appear  by  the  will.     7  Will.  4  and  1   Vict.   (Imp.),  c.  26,  s.  27. 

25.  A  devise  without  any  words  of  limitation  to  pass  the 
fee.— Where  any  real  estate  shall  be  devised  to  any  person  without 

any  words  of  limitation,  such  devise  shall  be  construed  to  pass  the 
fee  simple,  or  other  the  whole,  estate  or  interest  which  the  testator 
had  power  to  dispose  by  will  in  such  real  estate,  unless  a  contrary 
intention  shall  appear  by  the  wall.  7  Will.  4  and  1  Vict.  (Imp.),  c. 
26,  s.  28. 

26.  The  words  "die  without  issue,"  or  "die  without  leav- 
ing issue,"  shall  be  construed  to  mean  "die  without  issue  liv- 
ing at  the  death." — In  any  devise  or  bequest  of  real  or  personal 
estate  the  words  "die  without  issue,"  or  "die  without  leaving  issue," 
or  "have  no  issue,"  or  any  other  words  which  may  import  either  a 
want  or  failure  of  issue  of  any  person  in  his  lifetime  or  at  the  time 
of  his  death,  or  an  indefinite  failure  of  his  issue,  shall  be  construed 
to  mean  a  want  or  failure  of  issue  in  the  lifetime  or  at  the  time  of 
the  death  of  such  person,  and  not  an  indefinite  failure  of  his  issue, 
unless  a  contrary  intention  shall  appear  by  the  will,  by  reason  of 
such  person  having  a  prior  estate  tail,  or  of  a  preceding  gift,  being, 
without  any  implication  arising  from  such  words,  a  limitation  of  an 
estate  tail  to  such  person  or  issue,  or  otherwise: 

Provided  that  this  Act  shall  not  extend  to  cases  where  such 
words  as  aforesaid  import  if  no  issue  described  in  a  preceding  gift 
shall  be  born,  or  if  there  shall  be  no  issue  who  shall  live  to  attain 
the  age  or  otherwise  answer  the  description  required  for  obtaining 
a  vested  estate  by  a  preceding  gift  to  such  issue.  7  Will.  4  and  1 
Vict.    (Im'D.),   c.   26,    s.   29. 

27.  No  devise  to  trustees  or  executors,  except  for  a  term 
or  a  presentation  to  a  church,  shall  pass  a  chattel  interest.— 
Where  any  real  estate  (other  than  or  not  being  a  presentation  to 
a  church)  shall  be  devised  to  any  trustee  or  executor,  such  devise 
shall  be  construed  to  pass  the  fee  simple  or  other  the  whole  estate 
or  interest  which  the  testator  had  power  to  dispose  of  by  will  in 
such  real  estate  unless  a  definite  term  of  years,  absolute  or  deter- 
minable, or  an  estate  of  freehold,  shall  therebv  be  given  to  him 
expressly  or  by  implication.  7  Will.  4  and  1  Vict.  (Imp.),  c.  26. 
s.  30. 
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28.  Trustees  under  unlimited  devise,  where  the  trust  may 
endure  beyond  the  life  of  a  person  beneficially  entitled  for 
life,  to  take  the  fee. —  Where  any  real  estate  shall  be  devised  to  a 
trustee  without  any  express  limitation  of  the  estate  to  be  taken  by 
such  trustee,  and  the  beneficial  interest  in  such  real  estate  or  in  the 
surplus  rents  and  profits  thereof  shall  not  be  given  to  any  person 
for  life,  or  such  beneficial  interest  shall  be  given  to  any  person  for 
life,  but  the  purposes  of  the  trust  may  continue  beyond  the  life  of 
such  person,  such  devise  shall  be  construed  to  vest  in  such  trustee 
the  fee  simple  or  other  the  whole  legal  estate  which  the  testator 
had  power  to  dispose  of  by  will  in  such  real  estate,  and  not  an  estaie 
determinable  when  the  purposes  of  the  trust  shall  be  satisfied.  7 
Will.     4  and  1  Vict.   (Imp.),  c.  26,  s.  31. 

29.  Devises  of  estates  tail  shali  not  lapse. — Where  any 
person  to  whom  any  real  estate  shall  be  devised  for  an  estate  tail 
or  an  estate  in  quasi  entail  shall  die  in  the  lifetime  of  the  testator, 
leaving  issue  who  would  be  inheritable  under  such  entail,  and  any 
such  issue  shall  be  living  at  the  time  of  the  death  of  the  testator, 
such  devise  shall  not  lapse,  but  shall  take  effect  as  if  the  death  of 
such  person  had  happened  immediately  after  the  death  of  the  testa- 
tor, unless  a  contrary  intention  shall  appear  by  the  will.  7  Will.  4, 
and   1  Vict.,   (Imp.),  c.  26,  s.   32. 

30.  Gifts  to  children  or  other  issue  who  leave  issue  liv- 
ing at  the  testator's  death  shall  not  lapse.— Where  any  person, 
being  a  child  or  other  issue  of  the  testator,  to  whom  any  real  or 
personal  estate  shall  be  devised  or  bequeathed  for  any  estate  or  in- 
terest not  determinable  at  or  before  the  death  of  such  person,  shall 
die  in  the  lifetime  of  the  testator  leaving  issue,  and  any  such  issue 
of  such  person  shall  be  living  at  the  time  of  the  death  of  the  testa- 
tor, such  devise  or  bequest  shall  not  lapse,  but  shall  take  effect  as 
if  the  death  of  such  person  had  happened  immediately  after  the 
death  of  the  testator,  unless  a  contrary  intention  shall  appear  by 
the  will.     7  Will.  4,  and  1  Vict-,  (Imp.),   c.  26,  s.  33. 

31.  Act  not  to  extend  to  wills  made  before  1838.— This 
Act  shall  not  extend  to  any  will  made  before  the  first  day  of  Janu- 
ary, one  thousand  eight  hundred  and  thirty-eight. 

Every  will  re-executed  or  re-published,  or  revived  by  any 
codicil,  shall,  for  the  purposes  of  this  Act,  be  deemed  to  have  been 
made  at  the  time  at  which  the  same  shall  be  so  re-executed  re- 
published,  or  revived.     7  Will.  4  and  1  Vict.    (Imp.),  c.  26,  s.  34. 

32.  Proof  of  execution  of  will,  codicil,  deed,  or  instru- 
ment by  declaration  of  attesting  witness. —  It  shall  and  may  be 
lawful  to  and  for  any  attesting  witness  to  the  execution  of  any  will 
or  codicil,  deed,  or  instrument  in  writing,  and  to  and  for  any  other 
competent  person,  to  verify  and  prove  the  signing,  sealing,  publica- 
tion or  delivery,  of  any  such  will,  codicil,  deed  or  instrument  in 
writing,  by  declaration  in  writing;  and  every  Justice  of  the  Ft 
Notary  Public,  or  other  officer  duly  by  law  empowered  in  that 
behalf,  shall  be  and  is  hereby  authorised  and  empowered  to  ad- 
minister or  receive  such  declaration.     5  and  6  Will.  4,  c.  62,  s.  16. 
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NORTHWEST  TERRITORIES   and 
ALBERTA 

R.  S.   C,  1906  CHAP.  63. 

AN  ACT   RESPECTING  THE  NORTHWEST   TERRITORIES. 

(The  following  sections  have  been  repealed  so  far  as  Saskatche- 
wan is  concerned). 

WILLS. 

17.  Who  may  make. — Every  person  of  the  full  of  twenty- 
one  years  may  devise,  bequeath  or  dispose  of  by  will,  executed  in 
manner  hereinafter  mentioned,  all  real  and  personal  property  to 
which  he  is  entitled  either  at  law  or  in  equity  at  the  time  of  his 
death,  and  which,  if  not  so  devised,  bequeathed  or  disposed  of, 
would  devolve  upon  his  heir-at-law,  or  upon  his  executor  or  ad- 
ministrator.    R.S.,   c.   50,   ss.  26  and  27. 

18.  Execution. — No  will  snail  b-e  valid  unless  it  is  in  writing 
and  signed  at  the  foot  or  end  thereof,  by  the  testator  or  by  some 
other  person  in  his  presence  and  by  his  direction;  and  such  signature 
shall  be  made  or  acknowledged  by  the  testator,  in  the  presence  of 
two  or  more  witnesses  present  at  the  same  time,  who  shall  attest 
and  subscribe  the  will  in  the  presence  of  the  testator. 

(2.)  Attestation. — No  form  of  attestation  shall  be  necessary 
and  no  other  publication  than  as  aforesaid  shall  be  required.  R.S., 
c.  50,   ss.  28  and  29. 

19.  Incompetence  of  witness  not  to  invalidate.—  IJ     any 
person  who  attests    the  execution  of    a  will  is,  at  the    time  of    the 
execution  thereof,    or    at  any  time    afterwards,    incompetent    to  be 
admitted   as  a   witness     to   prove    the   execution    thereof,    such  will 
shall  not,  on  that  account,  be  invalid-     R.S.,  c.  50,  s.  30. 

20.  Executor  may  be  witness. — No  person  shall,  on  account 
of  his  being  an  executor  of  a  will,  be  incompetent  to  be  admitted 
as  a  witness  to  prove  the  execution  of  such  will,  or  as  a  witness  to 
prove  the  validity  or  invalidity  thereof.     R.S.,  c.  50,  s.  31. 

21.  Devise  or  bequest  to  attesting  witness  void. — Witness 
may  prove  execution. —  If  any  person  attests  the  execution  of  any 
will,  to  whom,  or  to  whose  wife  or  husband,  any  beneficial  devise 
or  legacy  affecting  any  real  or  pergonal  property  other  than  a 
charge  for  the  payment  of  a  debt  is  thereby  given,  such  devise  or 
legacy  shall,  so  far  only  as  concerns  _such  person  attesting  the 
execution  of  sncli  will,  or  the  wife  or  husband  of  such  person,  or 
any  person  claiming  under  such  person,  wife  or  husband,  be  null 
and  void,  and  such  person  so  attesting  shall  be  admitted  to  prove 
the  execution  of  such  will,  or  the  validity  or  invalidity  of  such  will, 
notwithstanding   such   devise   or  legacy.     R.S.,  c.  50,   s.   32. 

22.  Revocation. — No  will  or  codicil,  or  any  part  thereof,  shall 
be  revoked  otherwise  than  by, — 

(a)  marriage;   or. 

(b)  another  will  or  codicil  executed  in  manner  hereinbefore  re- 
ouired;  or, 

(c)  some   writing    declaring    an   intention    to    revoke     the    same, 
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and  executed    in    the  manner    in  which  a    will    is  hereinbefore    re- 
quired to  be  executed;  or, 

(d)  the  burning,  tearing  or  otherwise  destroying  the  same,  by 
the  testator  or  by  some  person  in  his  presence  and  by  his  direction, 
with  the  intention  of  revoking  the  same.     R.S.,  c.  50,  s.  33. 

23.  Construed  as  if  executed  immediately  before  death.— 
Every  will  shall  be  construed  with  reference  to  the  real  and  person- 
al property  affected  by  it,  to  spreak  and  take  effect  as  if  it  had  been 
executed  immediately  before  the  death  of  the  testator,  unless  a 
contrary  intention  appears  by  the  will-     R.S.,  c.  50,  s.  34. 

24.  Whole  interest  in  realty  to  pass  unless  contrary  in- 
tention appears. — If  any  real  property  is  devised  to  any  person 
without  any  words  of  limitation,  such  devise  shall  be  construed  to 
pass  the  fee  simple,  or  other  the  whole  estate  or  interest  which  the 
testator  had  power  to  dispose  of  by  will,  in  such  real  property, 
unless  the  contrary  intention  appears  by  the  will.     R.S.,  c.  50,  s.  35. 

25.  Holograph  will.— A  holograph  will  written  and  signed  by 
the  testator  himself  though  not  witnessed  shall  be  valid.  4-5  E. 
VII.,  c.  27,  s.  11. 
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YUKON    TERRITORY 

R.  S.  C,  1906,  CHAP.  63. 
AN  ACT  TO  PROVIDE  FOR  THE  GOVERNMENT  OF  THE 
YUKON  TERRITORY. 
WILLS- 

22.  Who  may  make. — Every  person  of  the  full  age  of  twenty- 
one  years  may  devise,  bequeath  or  dispose  of  by  will,  executed  in 
manner  hereinafter  mentioned,  all  real  and  personal  property  to 
which  he  is  entitled  either  at  law  or  in  equity  at  the  time  of  his 
death,  and  which,  if  not  so  devised,  bequeathed  or  disposed  of, 
would  devolve  upon  his  heir-at-law,  or  upon  his  executor  or  ad- 
ministrator.   61  V.,  c.  6,  s.  9. 

23.  Execution. — No  will  shall  be  valid  unless  it  is  in  writing 
and  signed  at  the  foot  or  end  thereof,  by  the  testator  or  by  some 
other  person  in  his  presence  and  by  his  direction;  and  such  signa- 
ture shall  be  made  or  acknowledged  by  the  testator,  in  the 
presence  of  two  or  more  witnesses  present  at  the  same  time,  who 
shall  attest  and  subscribe  the  will  in  the  presence  of  the  testator. 

(2.)   Attestation.— No  form   of   attestation  shall   be   necessary 
and  no  other  publication  than    as  aforesaid    shall  be    required.     61 
V.,  c.  6,  s.  9. 

24.  Incompetence  of  witness  not  to  invalidate. — If  any 
person  who  attests  the  execution  of  a  will  is,  at  the  time  of  the 
execution  thereof,  or  at  any  time  afterwards,  incompetent  to  be 
admitted  as  a  witness  to  prove  the  execution  thereof,  such  will 
shall  not,  on  that  account,  be  invalid.    61   V.,  c.  6,  s.  9. 

25.  Executor  may  be  witness.— No  person  shall  on  account 
of  his  being  an  executor  of  a  will,  be  incompetent  to  be  admitted 
as  a  witness  to  prove  the  execution  of  such  will,  or  as  a  witness  to 
prove  the  validity  or  invalidity  thereof.     61  V.,  c-  6,  s.  9. 

26.  Devise  or  bequest  to  attesting  witness  void. — If  any 
person  attests  the  execution  of  any  will,  to  whom,  or  to  whose  wiie 
or  husband,  any  beneficial  devise  or  legacy  affecting  any  real  or 
personal  property  other  than  a  charge  for  the  payment  of  a  debt  is 
thereby  given,  such  devise  or  legacy  shall,  so  far  only  as  concerns 
such  person  attesting  the  execution  of  such  will,  or  the  wife  or  hus- 
band of  such  person,  or  any  person  claiming  under  such  person, 
wife  or  husband,  be  null  and  void,  and  such  person  so  attesting 
shall  be  admitted  to  prove  the  execution  of  such  will,  or  the  valid- 
ity or  invalidity  of  such  will,  notwithstanding  such  devise  or  legacy. 
61  V.,  c.  6,  s.  9. 

27.  Revocation.—  No  will  or  codicil,  or  any  part  thereof,  shall 
be   revoked  otherwise  than  by, — 

(a)  marriage;   or, 

(b)  another  will  or  codicil  executed  in  manner  hereinbefore 
iequired;   or, 

(c)  some  writing  declaring  an  intention  to  revoke  the  same, 
and  executed  in  the  manner  in  which  a  will  is  hereinbefore  required 
to  be   executed;  or, 

(d)  the  burning,   tearing  or  otherwise   destroying  the  same  by 
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the  testator  or  by  some  person  in  his  'presence  and  by  his  direction, 
with  the  intention  of  revoking  the  same.    61  V.,  c.  6,  s.  9. 

28.  Construed  as  if  executed  immediately  before   death.— 

Every  will  shall  be  construed  with  reference  to  the  real  and  per- 
sonal property  affected  by  itr  to  speak  and  take  effect  as  if  it  had 
been  executed  immediately  before  the  death  of  the  testator,  un- 
less a  contrary  intention  appears  by  the  will.     61  V.,  c.  6,  s.  9. 

29.  Whole  estate  in  realty  to  pass  unless  contrary  inten- 
tion appears.—  If  any  real  property  is  devised  to  any  person 
without  any  words  of  limitation,  such  devise  shall  be  construed  to 
pass  the  fee  simple,  or  other  the  whole  estate  or  interest  which  the 
testator  had  power  to  dispose  of  by  will,  in  such  real  property, 
unless  a  contrary  intention  appears  by  the  will.    61  V-,  c.  6,  s.  9. 
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SASKATCHEWAN 

STATUTES   OF  SASKATCHEWAN,   1907. 

CHAP.  15. 

J  An  Act  respecting  Wills: 

Short  title  s.  1. 
Interpretation  s.  2. 
Who  may  make  a  will  ss.  3-6. 
i        Form  and  mode  of  execution  ss.  7-15. 
Revocation  and  alteration  ss.   16-21. 
Operation  and  construction  ss.  22-37. 
Repeal  s.  39. 
Coming  into  force  s.  40. 

[Assented  to  April  3,   1907.] 

His  Majesty  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  Saskatchewan  enacts   as  follows: 

i  •  SHORT  TITLE. 

I 

1        1.  Short  title— This  Act  may  be  cited  as  "The  Wills  Act." 

2.  Interpretation.—  In  this  Act  unless  the  context  otherwise 
requires: 

(1.)  Will.—  The  expression  "will"  shall  extend  to  a  testament 
and  to  a  codicil  and  to  an  appointment  by  will  or  by  writing  in  the 
nature  of  a  will  in  exercise  of  a  power  and  also  to  a  disposition  by 
will  and  testament  and  to  any  other  testamentary  disposition; 

(2.)  Real  property. —  The  expression  ''real  property"  shall 
extend  to  messuages,  lands,  rents  and  hereditaments  whether  of 
freehold  or  any  other  tenure  and  whether  corporeal,  incorporeal  or 
personal  and  to  any  undivided  share  thereof  and  to  any  estate  right 
or  interest  other  than  a  chattel  interest  therein; 

(3.)  Personal  property.— The  expression  "personal  property" 
shall  extend  to  leasehold  estates  and  other  chattels  real  and  also 
moneys,  shares  of  government  and  other  stocks  or  funds,  secur- 
ities for  money  not  being  real  property,  debts  choses  in  action,  rights, 
credits,  goods  and  all  other  property  whatsoever  other  than  real 
property   as    above    denned; 

(4.)  Person  and  testator.—  The  expressions  "person"  and 
"testator"   shall   include   a   married  woman; 

(5.)  Issne.—  The  expression  "issue"  includes  all  lawful  lineal 
descendants  of  the  testator. 

WHO   MAY  MAKE  A  WILL. 

3.  Power  to  dispose  of  all  property. — Estates  "par  antre 
vie." — Rights    of    entry. — Property    acquired    after    the    will. — 

Every  person  may  devise,  bequeath  or  dispose  of  by  will  executed 
in  manner  hereinafter  mentioned  all  real  property  and  personal 
property  to  which  he  may  be  entitled  at  the  time  of  his  death  and 
which  if  not  so  devised,  bequeathed  or  disposed  of  would  devolve 
upon  his  heir  at  law  or  personal  representative;  and  the  power 
hereby  given  shall  extend  to  estate  par  autre  vie  whether  there    be 
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or  be  not  any  special  occupant  thereof  and  whether  the  same  be 
corporeal  or  incorporeal  hereditaments;  and  also  to  all  contingent, 
executory  or  other  future  interests  in  any  real  or  personal  property 
whether  the  testator  be  or  be  not  ascertained  as  the  person  or  one 
of  the  persons  in  Whom  the  same  may  respectively  become  vested 
and  whether  he  be  entitled  thereto  under  the  instrument  by  which  the 
same  were  respectively  created  of  under  any  disposition  thereof 
by  deed  or  will  and  also  to  all  rights  of  entry  for  conditions  broken 
and  other  rights  of  entry  and  also  to  such  of  the  same  estates,  in- 
terests and  rights  respectively  and  other  real  and  personal  property 
as  the  testator  may  be  entitled  to  at  the  time  of  his  death  notwith- 
standing that  he  may  become  entitled  to  the  same  subsequently  to 
the  execution  of  his  will. 

4.  Infant  cannot  make  will.— No  will  made  by  any  person 
under  the  age  of  twenty-one  years  shall  be  valid. 

5.  Married  woman  may  make  a  will  as  if  a  "feme  sole."— 
Any  married  woman  whether  married  before  or  after  the  pass- 
ing of  this  Act  and  without  obtaining  her  husband's  consent  or 
without  his  knowledge  either  of  her  will  or  of  its  contents  may  by 
such  will  executed  as  in  this  Act  provided  devise,  bequeath  or  dis- 
pose of  any  real  or  personal  property  to  which  she  is  entitled 
either  at  law  or  in  equity  and  whether  the  same  is  acquired  before 
or  after  marriage  in  as  free  and  ample  a  manner  as  if  she  were  a 
feme  sole. 

6.  Wills  of  soldiers  and  sailors. —  Any  soldier  being  in 
actual  military  service  or  mariner  or  seaman  at  sea  may  dispose  of 
his  personal  property  in  the  manner  in  which  he  might  have  done 
before  the  passage  of  this  Act. 

FORM  AND  MODE  OF  EXECUTION. 

7.  Formalities  of  execution.— No  will  shall  be  valid  unless 
it  is  in  writing  and  executed  in  manner  hereinafter  mentioned,  that 
is  to  say:  it  shall  be  signed  at  the  end  or  foot  thereof  by  the  testa- 
tor or  by  some  other  person  in  his  presence  and  by  his  direction 
and  such  signature  shall  be  made  or  acknowledged  by  the  testator 
in  the  presence  of  two  or  more  witnesses' present  at  the  same  time; 
and  such  witnesses  shall  attest  and  shall  subscribe  the  will  in  the 
presence  of  the  testator  but  no  form  of  attestation  shall  be 
necessary. 

8.  Signature  to  will.—  Every  will  shall  so  far  only  as  re- 
gards the  position  of  the  signature  of  the  testator  or  of  the  person 
signing  for  him  as  aforesaid  be  deemed  to  be  valid  within  the 
meaning  of  this  Act  if  the  signature  is  so  placed  at  or  after  or 
following  or  under  or  beside  or  opposite  to  the  end  of  the  will  that 
it  is  apparent  on  the  face  of  the  will  that  the  testator  intended  to 
give  effect  by  such  signature  to  the  writing  signed  as  his  will:  and 
no  such  will  shall  be  affected  by  the  circumstance  that  the  signa- 
ture does  not  follow  or  is  not  immediately  after  the  foot  or  end  of 
the  will  or  by  the  circumstance  that  a  blank  space  intervenes  be- 
tween the  concluding  word  of  the  will  and  the  signature  or  bv  the 
circumstance  that  the  signature  is  placed  among  the  words  of  the 
"testimonium"  clause  or  of  the  clause  of  attestation  or  follows  or  is 
after  or  under  the  clause  of  attestation  either  with  or  without  a 
blank  space  intervening    or  follows    or  is  after    or  under    or  besid* 
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the  names  or  one  of  the  names  of  the  subscribing  witnesses  or  by 
the  circumstance  that  the  signature  is  on  a  side  or  page  or  other 
portion  of  the  paper  or  'papers  containing  the  will  whereon  no 
(clause  or  paragraph  or  disposing  part  of  the  will  is  written  above 
rhe  signature  or  by  the  circumstance  that  there  appears  to  be  suffi- 
cient space  on  or  at  the  bottom  of  the  preceding  side  or  page  or 
other  portion  of  the  same  paper  on  which  the  will  is  written  to 
contain  the  signature;  and  the  enumeration  of  the  above  circum- 
stances shall  not  restrict  the  generality  of  the  above  enactment  but 
no  signature  under  this  Act  shall  be  operative  to  give  effect  to  any 
disposition  or  direction  which  is  underneath  or  which  follows  it  nor 
shall  it  give  effect  to  any  disposition  or  direction  inserted  after  the 
signature  was  made. 

9.  Appointment  by  -will  to  be  executed  as  a  will. —  No  ap- 
pointment made  by  will  in  exercise  of  any  power  shall  be  valid  un- 
less the  same  is  executed  in  manner  hereinbefore  required ;  and 
every  will  executed  in  manner  hereinbefore  required  shall  so  far  as 
respects  the  execution  and  attestation  thereof  be  a  valid  execution 
of  a  power  of  appointment  by  will  notwithstanding  it  has  been  ex- 
pressly required  that  a  will  made  in  exercise  of  such  power  shall  be 
executed  with  some  additional  or  other  form  of  execution  or 
solemnity. 

10.  Due  execution  sufficient.—  Every  will  executed  in  man- 
ner hereinbefore  required  shall  be  valid  without  any  other  publica- 
tion thereof- 

11.  Will  not  invalid  if  witness  incompetent. —  If  any  per- 
son who  attests  the  execution  of  a  will  is  at  the  time  of  the  execu- 
tion thereof  or  becomes  at  any  time  afterwards  incompetent  to  be 
admitted  a  witness  to  prove  the  execution  thereof  such  will  shall 
not  on  that  account  be  invalid. 

12.  Devise  to  witness  to  be  void,  but  witness"  may  prove 
execution.—  If  any  person  attests  the  execution  of  any  will  to 
whom  or  to  whose  wife  or  husband  any  beneficial  devise  or  legacy 
affecting  any  real  or  personal  property  (other  than  a  charge  for 
the  payment  of  a  debt)  is  thereby  given,  such  devise  or  legacy 
shall  so  far  only  as  concerns  such  person  attesting  the  execution 
of  such  will  or  the  wife  or  husband  of  such  person  or  any  person 
claiming  under  such  person,  wife  or  husband  be  null  and  void  and 
such  person  so  attesting  shall  be  admitted  to  prove  the  execution 
of  such  will  or  the  validity  or  invalidity  of  such  will  notwithstand- 
ing such  devise  or  legacy,  provided  that  where  there  are  two  com- 
petent witnesses  to  the  will  beside  such  person  such  devise,  bequest 
or   appointment  shall   not   be  void. 

13.  Charge  of  debts  on  estate  not  to  disqualify  witness.— 
If  by  any  will  any  real  or  personal  property  is  charged  with  any 
debt  or  debts  and  any  creditor  or  the  wife  or  husband  of  any  cre- 
ditor whose  debt  is  so  charged  attests  the  execution  of  such  will 
such  creditor  notwithstanding  such  charge  shall  be  admitted  a  wit- 
ness to  prove  the  execution  of  such  will  or  to  prove  the  validity  or 
invalidity   thereof. 

14.  Executor  may  be  a  witness. —  No  person  shall  on  ac- 
count of  his  being  an  executor  of  a  will  b  incompetent  to  be  ad- 
count  of  his  being  executor  of  a  will  be  incompetent  to  be  ad- 
to  prove  the  validity  or  invalidity  thereof. 
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15.  Execution  of  will  outside  the  province. — Every  will 
made  out  of  the  province  (whatever  was  the  domicile  of  the  testa- 
tor at  the  time  of  making  the  same  or  at  the  time  of  his  death) 
shall  as  regards  personal  property  be  held  to  be  well  executed  for 
the  purpose  of  being  admitted  to  probate  in  this  province  if  the 
same  is  made  according  to  the  forms  required  either: 

(a)  By  the  law   of   this  province;   or 

(b)  By  the  law  of  the  place  where  the  testator  was  domiciled 
when  the  same  was  made;   or 

(c)  By  the  law  of  the  place  where  the  same  was  made;  or 

(d)  By  the  law  then  in  force  in  that  part  of  his  Majesty's 
dominions  where  he  had  his  domicile  of  origin. 

REVOCATION    AND    ALTERATION. 

16.  Will  not  revoked  by  change  of  domicile. —  No  will  shall 
be  held   to   be   revoked   or   to   have    become     invalid  nor    shall   the 
construction  thereof  be  altered  by  reason  of  any  subsequent  change 
of  domicile  of  the  person  making  the  same- 

17.  Marriage  to  revoke  will  except  in  certain  cases. — 
Every  will  shall  be  revoked. by  the  marriage  of  the  testator  except 
in  the   following    cases,   namely: 

(a)  Where  it  is  declared  in  the  will  that  the  same  is  made  in 
contemplation  of   such   marriage; 

(b)  Where  a  will  is  made  in  exercise  of  a  power  of  appoint- 
ment and  the  real  or  personal  property  thereby  appointed  would 
Bot  in  default  of  such  appointment  pass  to  the  heir,  executor  or 
administrator  or  the  person  entitled  as  next  of  kin; 

(c)  Where  the  wife  or  husband  of  the  testator  elects  to  take 
under  the  will  by  an  instrument  in  writing  signed  by  said  husband 
or  wife  and  filed  within  one  year  after  the  testator's  death  in  the 
court  in  which  probate  of  such  will  is  taken  or  sought  to  be  taken; 

18.  Presumption  in  alteration  of  circumstances  not  to  re- 
voke.— No  will  shall  be  revoked  by  any  presumption  of  an  inten- 
tion to  revoke  the  same  on  the  ground  of  an  alteration  in  cir- 
cumstances. 

19.  How  revocation  effected. —  No  will  or  codicil  or  any 
part  thereof  shall  be  revoked  otherwise  than  as  aforesaid  or  by 
another  will  or  codicil  executed  in  manner  by  this  Act  required  or 
by  some  writing  declaring  an  intention  to  revoke  the  same  and 
executed  in  the  manner  in  which  a  will  is  by  this  Act  required  to  be 
executed  or  by  the  burning,  tearing  or  otherwise  destroying  the 
same  by  the  testator  or  by  some  person  in  his  presence  and  by  his 
direction  with   the   intention   of  revoking  the    same. 

20.  Obliteration,  etc.,  effect  of.—  No  obliteration,  interlinea- 
tion or  other  alteration  made  in  any  will  after  the  execution  thereof 
shall  be  valid  or  have  any  effect  except  so  far  as  the  words  or 
effect  of  the  will  before  such  alteration  are  not  apparent  unless 
such  alteration  is  executed  in  the  manner  by  this  Act  required  for 
the  execution  of  the  will;  but  the  will  with  such  alteration  as  part 
thereof  shall  be  deemed  to  be  duly  executed  if  the  signature  of  the 
testator  made  by  himself  or  some  other  person  in  his  presence 
and  by  his  direction  and  the  subscription  of  the  witnesses  are  made 
in  the  margin  or  in  some  other  part  of  the  will  opposite  or  near 
to  such  alteration  or  at  the  foot  or  end  of  or  opposite  to  a 
memorandum  referring  to  such  alteration  and  written  at  the  end  or 
in  some  other  part  of  the  will. 
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21.  Revoked  will  how  revived.— No  will  or  codicil  or  any 
part  thereof  which  has  been  in  any  manner  revoked  shall  be  revived 
otherwise  than  by  the  re-execution  thereof  or  by  a  codicil  executed 
in  manner  in  this  Act  required  and  showing  an  intention  to  revive 
the  same;  and  when  any  will  or  codicil  which  has  been  partly  re- 
voked and  afterwards  wholly  revoked  is  revived  such  revival  shall 
not  extend  to  so  much  thereof  as  was  revoked  before  the  revoca- 
tion of  the  whole  thereof  unless  an  intention  to  the  contrary  is 
shewn. 

OPERATION  AND   CONSTRUCTION. 

22.  A  devise  not  to  take  effect  as  against  personal  repres- 
entatives.— Excepting  such  devises  as  are  made  by  the  testator  to 
his  personal  representative  either  in  his  representative  capacity  or 
for  his  own  use  no  devise  of  land  shall  be  valid  or  effectual  as 
against  the  personal  representatives  of  the  testator  until  the  land 
affected  thereby  is  transferrd  to  the  devisee  thereof  by  the  personal 
representatives   of  the  devisor  or   testator. 

23.  Conveyances,  etc.,  how  far  they  shall  affect  will  pre- 
viously made. —  No  conveyance  or  other  act  made  or  done  sub- 
sequently to  the  execution  of  a  will  of  or  relating  to  any  real  or 
personal  property  therein  comprised  except  an  act  by  which  such 
will  is  revoked  as  in  this  Act  mentioned  shall  prevent  the  opera- 
tion of  the  will  with  respect  to  such  estate  or  interest  in  such  real 
or  personal  property  as  the  testator  has  power  to  dispose  of  by 
will  at  the  time  of  his  death. 

24.  Will  to   he  construed  as  made  if  immediately  before 
death.-*  Every  will  shall   be  construed  with  reference    to   the  real 
and  personal  property  affected  by  it  to  speak  and  take  effect  as  if 
it  had   been  executed  immediately  before  the  death  of  the  testator 
unless  a  contrary  intention  appears  by  the  will. 

(2)  This  section  shall  apply  to  the  will  of  a  married  woman 
made  during  coverture  whether  she  is  or  is  not  possessed  of  or 
entitled  to  any  separate  property  at  the  time  of  making  it;  and 
such  will  shall  not  be  required  to  be  re-executed  or  republished 
after  the  death  of  her  husband. 

25.  Lapsed  legacies  included  in  residuary  devise.—  Unless 
a  contrary  intention  appears  by  the  will  such  real  property  or  in- 
terest therein  as  is  comprised  or  intended  to  be  comprised  in  any 
devise  in  such  will  contained  which  fails  or  becomes  void  by  reason 
of  the  death  of  the  devisee  in  the  life  time  of  the  testator  or  by 
reason  of  the  devise  being  contrary  to  law  or  otherwise  incapable 
oi  taking  effect  shall  be  included  in  the  residuary  devise,  if  any, 
contained  in  such  will. 

26.  Rules  for  construing  devise  of  real  property  in  cer- 
tain cases.—  A  devise  of  the  land  of  the  testator  or  of  the  land  of 
the  testator  in  any  place  or  in  the  occupation  of  any  person  men- 
tioned in  his  will  or  otherwise  described  in  a  general  manner  and 
any  other  general  devise  which  would  describe  a  leasehold  estate  if 
the  testator  had  no  freehold  estate  which  could  be  described  by  it 
shall  be  construed  to  include  the  leasehold  estate  of  the  testator  or 
his  leasehold  estates  or  any  of  them  to  which  such  description  ex- 
tends as  the  case  may  be  as  well  as  .freehold  estates  unless  a  con- 
trary intention  appears  by  the  will. 
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27.  A  general  devise  of  realty  or  personalty  to  include 
property  over  which  testator  has  a  general  power  of  appoint- 
ment.—A  general  devise  of  the  real  -property  of  the  testator  or  of 
the  real  property  of  the  testator  in  any  place  or  in  the  occupation 
of  any  person  mentioned  in  his  will  or  otherwise  described  in  a 
general  manner  shall  be  construed  to  include  any  real  property  or 
any  real  property  to  which  such  description  will  extend,  as  the 
case  may  be,  which  he  may  have  power  to  appoint  in  any  manner 
he  may  think  proper  and  shall  operate  as  an  execution  of  such 
power  unless  a  contrary  intention  appears  by  the  will;  and  in  like 
manner  a  bequest  of  the  personal  property  of  the  testator  or  any 
bequest  of  personal  property  described  in  a  general  manner  shall 
be  construed  to  include  any  personal  property  or  any  personal 
property  to  which  such  description  will  extend,  as  the  case  may  be, 
which  he  may  have  power  to  appoint  in  any  manner  he  may  think 
proper  and  shall  operate  as  an  execution  of  such  power  unless  a 
contrary  intention  appears  by  the  will. 

28.  Devise  of  real  property  without  words  of  limitation. — 
Where  any  real  property  is  devised  to  any  person  without  any 
words  of  limitation  such  devise  shall  be  construed  to  pass  the  fee 
simple  or  other  the  whole  estate  or  interest  which  the  testator  had 
power  to  dispose  of  by  will  in  such  real  property  unless  a  contrary 
intention  appears  by  the  will. 

29.  Devise  of  real  property  with  words  of  limitation.— 
Any  devise  or  limitation  which  heretofore  would  have  created  an 
estate  tail  shall  be  construed  to  pass  or  transfer  the  absolute 
ownership  or  the  greatest  estate  that  the  devisor  or  testator  had 
in  the  land. 

30.  Meaning  of  "heir"  in  a  devise  of  real  property.— 
Where  any  real  property  is  devised  by  any  testator  to  the  heir  or 
heirs  of  such  testator  or  of  any  other  person  and  no  contrary  or 
other  intention  is  signified  by  the  will  the  words  "heir"  and  "heirs" 
shall  be  construed  to  mean  the  person  or  persons  to  whom  such 
real  property  would  descend  under  the  law  of  Saskatchewan  in  the 
case   of   intestacy. 

31.  Import  of  words  "die  without  issue"  or  to  that  effect. 
—Proviso.—  In  any  devise  or  bequest  of  real  or  personal  property 
the  words  "die  without  issue"  or  "die  without  leaving  issue"  or 
"have  no  issue"  or  any  other  words  which  import  either  a  want  or 
failure  of  issue  of  any  person  in  his  lifetime  or  at  the  time  of  his 
death  or  an  indefinite  failure  of  his  issue  shall  be  construed  to  mean 
a  want  or  failure  of  issue  in  the  lifetime  or  at  the  time  of  the 
death  of  such  person  and  not  an  indefinite  failure  of  his  issue  unless 
a  contrary  intention  appears  by  the  will  or  by  reason  of  such  per- 
son having  what  but  for  section  7  of  The  Land  Titles  Act  or  section 
29  of  this  Act  would  have  been  a  prior  estate  tail  or  of  a  preceding 
gift  being  without  any  implication  arising  from  such  words  a  limi- 
tation of  what  but  for  the  said  sections  would  have  been  an  estate 
tail  to  such  person  or  issue  or  otherwise;  but  this  Act  shall  not 
extend  to  cases  where  such  words  as  aforesaid  import  if  no  issue 
described  in  a  preceding  gift  be  born  or  if  there  be  no  issue  who 
live  to  attain  the  age  or  otherwise  answer  the  description  required 
for  obtaining  a  vested  estate  by  a  preceding  gift  to  such  issue. 

32.  When  devise  to  a  trustee  shall  pass  the  whole  estate 
beyond  what  requisite  for  the  trust.—  Where   any  real  property 
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is  devised  to  a  trustee  without  any  express  limitation  of  the  estate 
to  be  taken  by  such  trustee  and  the  beneficial  interest  in  such  real 
property  or  in  the  surplus  rents  and  profits  thereof  is  not  given  to 
any  person  for  life  or  such  beneficial  interest  is  given  to  any  per- 
son for  life  but  for  the  purposes  of  the  trust  may  continue  beyond 
the  life  of  such  person  such  devise  shall  be  construed  to  vest  in 
such  trustee  the  feesimple  or  other  the  whole  legal  estate  which 
the  testator  had  power  to  dispose  of  by  will  in  such  real  property 
and  not  an  estate  determinable  when  the  purposes  of  the.  trust  are 
satisfied. 

33.  Devise  of  real  property  to  executor  or  trustee,  how 
construed. —  Where  any  real  property  is  devised  to  any  trustee  or 
executor  such  devise  shall  be  construed  to  pass  the  fee  simple  or 
other  the  whole  estate  or  interest  which  the  testator  had  power  to 
dispose  of  by  will  in  such  real  property  unless  a  definite  term  of 
years  absolute  or  determinable  or  an  estate  of  freehold  is  thereby 
given  to  him   expressly  or  by  implication. 

34.  "When  devise  of  estate  tail  shall  not  lapse.— Where  any 
person  to  whom  any  real  property  is  devised  for  what  but  for  sec- 
tion 7  of  The  Land  Titles  Act  or.  section  29  of  this  Act  would  have 
been  an  estate  tail  or  for  an  estate  in  quasi  entail  dies  in  the  lifetime 
of  the  testator  leaving  issue  who  would  be  inheritable  under  such 
entail  if  such  estate  existed  and  any  such  issue  are  living  at  the 
time  of  the  death  of  the  testator  such  devise  shall  not  lapse  but 
shall  take  effect  as  if  the  death  of  such  person  had  happened  im- 
mediately after  the  death  of  the  testator  unless  a  contrary  inten- 
tion appears  by  the  will. 

35.  Devise  to  testator's  children  not  to  lapse  if  they  have 
issue  living. —  Where  any  person  being  a  child  or  other  issue  of 
the  testator  to  whom  any  real  or  personal  property  is  devised  or 
bequeathed  for  any  estate  or  interest  not  determinable  at  or  before 
the  death  of  such  person  dies  in  the  lifetime  of  the  testator  leaving 
issue  and  any  of  the  issue  of  such  person  are  living  at  the  time  of 
the  death  of  the  testator  such  devise  or  bequest  shall  not  lapse  but 
shall  take  effect  as  if  the  -death  of  such  person  had  happened  im- 
mediately after  the  death  of  the  testator  unless  a  contrary  inten- 
tion appears  by  the  will. 

36.  Illegitimate  child  taking  under  will  of  mother.—  If  in 
any  will  of  a  female  testatrix  any  devise  or  bequest  is  made  by  her 
to  or  for  her  issue  or  to  or  for  her  child  or  children  no  child  of 
such  testatrix  shall  be  debarred  from  taking  under  such  will  for 
the  reason  only  that  such  child  is  an  illegitimate  child  of  the 
testatrix. 

37.  Real  property  charged  with  mortgage  primarily  liable 
for  payment  of  mortgage.—  Where  any  person  dies  seised  of  or 
entitled  to  any  estate  or  interest  in  any  real  property  which  at  the 
time  of  his  death  was  or  is  charged  with  the  payment  of  any  sum 
or  sums  of  money  by  way  of  mortgage  and  such  person  has  not  by 
his  will  or  deed  or  other  document  signified  any  contrary  or 
other  intention  the  heir  or  devisee  to  whom  such  real  property 
descends  or  is  devised  shall  not  be  entitled  to  have  the  mortgage 
debt  discharged  or  satisfied  out  of  the  personal  property  or  any 
other  real  property  of  such  person;  but  the  real  property  so 
charged  shall  as  between  the  different  persons  claiming  through  or 
under  the  deceased  person  be  primarily  liable  to  the  payment  of  all 
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mortgage  debts  with  which  the  same  is  charged  every  part  thereof 
according  to  its  value  bearing  a  proportionate  part  of  the  mort- 
gage debts  charged  on  the  whole  thereof. 

(2)  Nothing  herein  contained  shall  affect  or  diminish  any 
right  of  the  mortgagee  of  such  real  estate  to  obtain  full  payment 
or  satisfaction  of  his  mortgage  debt  out  of  the  personal  property 
of  the  person  so  dying  as  aforesaid  or  otherwise. 

38.  General  directions  for  debts  of  testator. — In  the  con- 
struction of  any  will  or  deed  or  other  document  to  which  the  next 
proceeding  section  of  this  Act  relates  a  general  direction  that  the 
debts  or  that  all  the  debts  of  the  testator  shall  be  paid  out  of  his 
personal  property  shall  not  be  deemed  to  be  a  declaration  of  an  in- 
tention contrary  to  or  other  than  the  rule  in  the  said  section  con- 
tained unless  such  contrary  or  other  intention  be  further  declared 
by  words  expressly  or  by  necessary  implication  referring  to  all  or 
some  of  the  testator's  debts  or  debt  or  charged  by  way  of  mort- 
gage on  any  part  of  his  real  property. 

REPEAL. 

\ 

39.  Repeal  of  sections  26  to  35  The  North- West  Territ- 
ories Act.—  Sections  26  to  35  both  inclusive  of  The  Northwest 
Territories  Act  being  chapter  50  of  The  Revised  Statutes  of  Canada 
(1886)  in  so  far  as  the  same  applies  to  the  territory  now  compris- 
ing the  province  of  Saskatchewan  and  all  provisions  of  the  law  :n 
force  in  the  province  repugnant  to  or  inconsistent  with  this  Act 
shall  upon  the  coming  into  force  of  this  Act  be  repealed. 

40.  This  Act  shall  come  into  force  on  the  first  day  of  July,  1907. 
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MANITOBA 


R.  S.  M.,  1902,   CHAP.  174. 


An  Act   respecting  Wills. 

Short  Title s.    1 

Interpretation  of  Expressions s.    2. 

"Will,"   s^s.   (a). 

"Real  estate,"  s-s.    (b). 
"Personal  Estate,"  s-s.   (c). 
"Person"— "Testator,"  s-s.   (d). 

"Mortgage,"    s-s.    (e). 
Who  May  Make  a  Will ss.    3,4. 

Every  person  may  will  property,  s.  3. 

Testator  must  be  over  21  years  of  age  ,  s.  4. 
Execution   and  Attestation ss.    5-9. 

Requisites  to  validity,  s.  5. 

Signature,  s.  6. 
Appointments  made  by,  s.  7. 

Soldiers  or  seamen  in  active  service,  s.  8. 

Validating  clause,  s.  9. 

Holograph  Wills.. s.  10. 

Witnesses ss.  11-14 

Incompetency,  s.  11. 

Devise  to  witness  not  to  affect  will,  s.  12. 

Creditor,   etc.,  can  witness,   s.   13. 

Executor  competent  as,  s.  14. 
Revocation — Alteration ss.  15-19. 

Marriage  to  revoke,  s.  15. 

Alteration  in  circumstances  will  not  revoke  by  presump- 
tion,  s.    16. 

How   to   revoke,   s.   17. 

Alterations  after  execution,   s.    18. 

Validating  revoked  will  by  re-execution,  s-  19. 
Operation  and  Construction ss.  20-31 

Conveyance    to    devisee    necessary    as    against     personal 
representative,  s.   20. 

Conveyance   subsequent  to   execution,  s.  21- 

How  to  be  construed,  s.  22. 

In  case  of  death  of  devisee  in  life-time  of  testator,  s.  23. 

General   descriptions,    s.  24. 

General  devise,  s.  25. 

Absence  of  words  of  limitation,  s.  26. 

"Without  issue,"  s.  27. 

Devise  to  trustee  or  executor  s.  28. 

Absence   of  express  limtations,   s.  29. 

Estate  tail  where  devisee  dies  before  testator,  s.  30. 

Death  of  child  in  testator's  lifetime,  s.  31. 
Mortgage  Debts ss.  32,  33. 

Death  of  person  entitled  to  real  estate  charged s.  32^ 

General  directions  as  to  debts,  s.  33. 
His  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative  Assembly    of  Manitoba,    enacts   as    follows: — 
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SHORT  TITLE. 

1.  Short  title.— This  Act  may  be  cited  as  "The  Manitoba  Wills 
Act."     R.S.M.,  c.   150,  s.   1. 

INTERPRETATION. 

2.  Interpretation.—  In  this  Act,  unless  the  context  otherwise 
requires, — 

(a.)  Will.—  The  expresion  "will"  extends  to  and  includes 
a  testament,  and  a  codicil,  and  an  appointment  by  will  or  by  writ- 
ing in  the  nature  of  a  will  in  exercise  of  a  power,  and  also  a  disposi- 
tion by  will  and  testament,  and  also  any  other  testamentary  dis- 
position; 

(b.)  "Real  estate."— The  expression  "real  estate"  includes 
messuages,  lands,  rents  and  hereditaments,  whether  freehold  or  of 
any  other  tenure,  and  whether  corporeal,  incorporeal  or  personal,  and 
any  undivided  share  thereof,  and  any  estate,  right  or  interest,  other 
than  a   chattel  interest,   therein; 

(c.)  "Personal  estate."— The  expression  "personal  estate" 
includes  leasehold  estates  and  other  chattels  real  and  also  moneys, 
shares  of  government  and  other  funds,  securities  for  money  (not 
being  real  estate)  debts,  choses  in  action,  rights,  credits,  goods  and 
all  other  property  whatsoever  which  by  the  law  of  England  devolves 
upon  the  executor,  or  administrator  and  to  any  share  or  interest 
therein ; 

(d.)  "Person."— "Testator."— (d)  The  expression  "person"  and 
"testator"   respectively  include  a  married  wojnan; 

(e.)  "Mortgage."— The  expression  "mortgage"  includes  any 
lien  for  unpaid  purchase  money,  and  any  charge,  incumbrance 
or  obligation  of  any  nature  whatever  upon  any  lands  or  tenements 
of  a  testator  or  intestate.     R.S.M.,  c.  150,  s.  2. 

WHO  MAY  MAKE  A  WILL. 

3.  Disposition    of    real    estate    and    personal     property.— 

Every  person  may  devise,  bequeath  or  dispose  of,  by  will  executed 
in  manner  hereinafter  mentioned,  all  real  estate  and  personal  estate 
which  he  may  be  entitled  to,  either_at  law  or  in  equity,  at  the  time 
of  his  death,  and  which,  if  not  so  devised,  bequeathed  or  disposed 
of,  would  devolve  upon  his  heir  at  law,  or  upon  his  executor  or  ad- 
ministrator; and  the  power  given  hereby  shall  extend  to  estates 
par  autre  vie,  whether  there  be  or  be  not  any  special  occupant 
thereof,  and  whether  the  same  be  corporeal  or  incorporeal  here- 
ditaments, and  also  to  all  contingent,  executory  or  other  future  in- 
terests in  any  real  or  personal  estate,  whether  the  testator  be  or 
be  not  ascertained  as  the  person  or  one  of  the  persons  in  whom  the 
same  may  respectively  become  vested,  and  whether  he  be  en- 
titled thereto  under  the  instrument  by  which  the  same  were  respec- 
tively created,  or  under  any  disposition  thereof  by  deed  or  will, 
and  also  to  all  rights  of  entry  for  conditions  broken  and  other 
rights  of  entry,  and  also  to  such  of  the  same  estates,  interests  and 
rights  respectively,  and  other  real  and  personal  estate,  as  the  tes- 
tator may  be  entitled  to  at  the  time  of  his  death,  notwithstanding 
that  he  may  become  entitled  to  the  same  subsequently  to  the  exe- 
cution of  his  will.     R.S.M.  c.  150,  s.  3,  part. 

4.  Testator  must  be  21  years  of  age. —  No  will  made  by  any 
person  under  the  age  of  twenty-one  years  shall  be  valid.  R.S.M., 
c  150,  s.  4- 


812  MANITOBA   WILLS  ACT. 

EXECUTION  AND  ATTESTATION. 


5.  How  will  shall  be  valid.— No  will  shall  be  valid,  unless  it 
be  in  writing  and  be  executed  in  manner  hereinafter  mentioned, 
that  is  to  say: — It  shall  be  signed  at  the  foot  or  end  thereof  by  the 
testator,  or  by  some  other  person  in  his  presence  and  by  his  direc- 
tion; and  such  signature  shall  be  made  or  acknowledged  by  the 
testator  in  the  presence  of  two  or  more  witnesses  present  at  the 
same  time;  and  such  witnesses  shall  attest  and  shall  subscribe  the 
will  in  the  presence  of  the  testator ;  but  no  form  of  attestation  shall 
be  necessary.     R.S.M-.,  c.  150,  s.  5. 

6.  Signature  to  will.— Every  will,  so  far  only  as  regards  the 
position  of  the  signature  of  the  testator  or  of  the  person  signing 
for  him  as  aforesaid,  shall  be  deemed  to  be  valid,  within  the  mean- 
ing of  this  Act,  if  the  signature  be  so  placed,  at,  or  after,  or  fol- 
lowing, or  under,  or  beside,  or  opposite  to,  the  end  of  the  will,  that 
it  is  apparent  on  the  face  of  the  will  that  the  testator  intended  to 
give  effect  by  such  signature  to  the  writing  signed  as  his  will;  and 
no  such  will  shall  be  affected  by  the  circumstance  that  the  signa- 
ture does  not  follow  or  is  not  immediately  after  the  foot  or  end  of 
the  will,  or  by  the  circumstance  that  a  blank  space  intervenes 
between  the  concluding  word  of  the  will,  and  the  signature,  or  by 
the  circumstance  that  the  signature  is  placed  among  the  words  of 
the  testimonium  clause  or  of  the  clause  of  attestation,  or  follows 
or  is  after  or  under  the  clause  of  attestation,  either  with  or  with- 
out a  blank  space  intervening,  or  follows,  or  is  after  or  under  or 
beside,  the  names  or  one  of  the  names  of  the  subscribing  witnesses, 
or  by  the  circumstance  that  the  signature  is  on  a  side,  or  page,  or 
other  portion,  of  the  papier  or  papers  containing  the  will,  whereon 
no  clause  or  paragraph  or  disposing  part  of  the  will  is  written 
above  the  signature,  or  by  the  circumstance  that  there  appears  to  be 
sufficient  space  on  or  at  the  bottom  of  the  preceding  side  or  page 
or  other  portion  of  the  same  paper  on  which  the  will  is  written  to 
contain  the  signature;  and  the  enumeration  of  the  above  circum- 
stances shall  not  restrict  the  generality  of  the  above  enactment;  but 
no  signature  under  this  Act  shall  be  operative  to  give  effect  to  any 
disposition  or  direction,  which  is  underneath  or  which  follows  tne 
signature,  nor  shall  it  give  effect  to  any  disposition  or  direction 
inserted  after  the  signature  was  made.     R.S.M. ,  c.  150,  s.  6. 

7.  Appointments  made  by  will.— N0  appointment  made  by 
will,  in  exercise  of  any  power,  shall  be  valid,  unless  the  same  be 
executed  in  manner  hereinbefore  required;  and  every  will 
executed  in  manner  hereinbefore  required  shall,  so  far  as  respects 
the  execution  and  attestation  thereof,  be  a  valid  execution  of  a 
power  of  appointment  by  will,  notwithstanding  it  has  been  expressly 
required  that  a  will  made  in  exercise  of  such  power  shall  be  execut- 
ed "with  some  additional  or  other  form  of  execution  or  solemnity. 
R.S.M.,  c.   150,  s.  7. 

8.  Soldiers  in  active  service. — Any  soldier  being  in  actual 
military  service,  or  any  mariner  or  seaman  being  at  sea,  may  dis- 
pose of  his  personal  estate  as  he  might  have  done  before  the  pass- 
ing of  this  Act.     R.S.M.,  o  150,  s.  8. 

9.  Validity.— Every  will  executed  in  manner  hereinbefore  "re- 
quired shall  be  valid  without  any  other  publication  thereof.  R.S.M., 
c.   150,  s.  9. 
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HOLOGRAPH  WILLS. 

10.  Holograph  will.— A  holograph  will,  wholly  written  and 
signed  by  the  testator  himself,  shall  be  subject  to  no  particular 
form,  nor  shall  it  require  an  attesting  witness  or  witness.  R.S.M., 
c.   150,   s.   10. 

WITNESSES. 

11.  Incompetency  of  witness.— If  any  person  who  attests 
the  execution  of  a  will  be  at  the  time  of  the  execution  thereof,  or 
become  at  any  time  afterwards,  incompetent  to  be  admitted  as  a 
witness  to  prove  the  execution  thereof,  such  will  shall  not  on  that 
account  be  invalid.     R.S.M.,  c.  150,  s.  II. 

12.  Devise  to  witness  not  to  affect  validity  of  will.— If  any 
person  attest  the  execution  of  any  will,  to  whom,  or  to  whose  wife 
or  husband,  any  beneficial  devise,  or  legacy,  estate,  interest,  gift  or 
appointment  of  or  affecting  any  real  or  personal  estate  (other  than 
and  except  charges  and  directions  ifor  the  payment  of  any  debt  or 
debts)  is  thereby  given  or  made,  such  devise,  legacy,  estate,  in- 
terest, gift  or  appointment  shall,  so  far  only  as  concerns  such  per- 
son attesting  the  execution  of  such  will,  or  the  wife  or  husband 
of  such  person,  or  any  person  claiming  under  such  person  or  wife 
or  husband,  be  utterly  null  and  void;  and  such  person  so  attesting 
shall  be  admitted  as  a  witness  to  prove  the  execution  of  such  will, 
or  to  prove  the  validity  or  invalidity  thereof,  notwithstanding  such 
devise,  legacy,  estate,  interest,  gift  or  appointment  mentioned  in 
such  will.     R.S.M.,   c.  150,   s.   12. 

13.  Creditor,  "at  al,"  can  be  witnesses. — In  case,  by  any 
will,  any  real  or  personal  estate  is  charged  with  any  debt  or  debts, 
and  any  creditor  or  the  wife  or  husband  of  any  creditor  whose  debt 
is  so  charged  attests  the  execution  of  such  will,  such  creditor,  not- 
withstanding such  charge,  shall  be  admitted  a  witness  to  prove  the 
execution  of  such  will,  or  to  prove  the  validity  or  invalidity  there- 
of.    R.S.M-,  c.  150,  s.  13. 

14.  Executor  competent  as  a  witness. —  No  person  shall, 
on  account  of  his  being  an  executor  of  a  will,  be  incompetent  to  be 
admitted  a  witness  to  prove  the  execution  of  such  will  or  a  witness 
to  prove   the  validity  or  invalidity  thereof.     R.S.M.,   c.    150,  s.   14. 

REVOCATION— ALTERATION. 

15.  Marriage  to  revoke  testator's  will.— Every  will  shall 
be  revoked  by  the  marriage  of  the  testator,  except  a  will  made  in  the 
exercise  of  a  power  of  appointment  where  the  real'  or  personal 
estate  thereby  appointed  would  not,  in  default  of  such  appointment, 
pass  to  the  testator's  heir,  executor  or  administrator,  or  the  per- 
son entitled  as  the  testator's  next  of  kin.     R.S.M.,  c.   150,  s.   15. 

16.  Will  not  revoked  by  presumption  on  ground  of  alter- 
ation in  circumstances. —  No  will  shall  be  revoked  by  any  pre- 
sumption of  an  intention,  on  the  ground  of  an  alteration  in  cir- 
cumstances.    R.S.M.,  c.   150,  s.    16. 

17.  How  will  may  be  revoked.— No  will  or  codicil,  or  any 
part  thereof,  shall  be  revoked  otherwise  than  as  aforesaid,  or  by 
another    will    or    codicil  executed    in    manner     hereinafter     required, 
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or  by  some  writing  declaring  an  intention  to  revoke  the  same 
and  executed  in  the  manner  in  which  a  will  is  hereinbefore  required 
to  be  executed,  or  by  the  burning,  tearing  or  otherwise  destroying 
of  the  same  by  the  testator,  or  by  some  person  in  his  presence  and 
by  his  direction,  with  the  intention  of  revoking  the  same.  R.S.M. 
c.  150,  s.  17. 

18.  Alterations  after  execution  not  valid. — Exception.— 
Execution  of  alteration. — No  obliteration,  interlineation  or 
alteration  made  in  any  will  after  the  execution  thereof  shall  be 
valid  or  have  any  effect,  except  so  far  as  the  words  or  effect  of  the 
will  before  such  alteration  are  not  apparent,  unless  such  alteration 
be  executed  in  a  like  manner  as  hereinbefore  is  required  for  the 
execution  of  the  will;  but  the  will  with  such  alteration  as  part  there- 
of shall  be  deemed  to  be  duly  executed,  if  the  signature  of  the 
testator  and  the  subscription  of  the  witnesses  are  made  in  the 
margin  or  in  some  part  of  the  will  opposite,  or  near  to  such  altera- 
tion, or  at  the  ioot  or  end  of,  or  opposite  to,  a  memorandum  re- 
ferring to  such  alteration  and  written  at  the  end  or  in  some  other 
part  of  the  will.     R.S.M.,  c.  150,  s.   18. 

19.  Will  revoked  to  be  re-executed. — No  will  or  codicil,  or 
any  part  thereof,  which  has  been  in  any  manner  revoked,  shall  be 
revived  otherwise  than  by  the  re-execution  thereof,  or  by  a  codicil 
executed  in  manner  hereinbefore  required  and  showing  an  intention 
to  revive  the  same;  and  where  any  will  or  codicil  which  has  been 
partly  revoked,  and  if  afterwards  wholly  revoked,  is  revived,  such 
revival  shall  not  extend  to  so  much  thereof  as  was  revoked  before 
the  revocation  of  the  whole  thereof,  unless  an  intention  to  the 
contrary  is  shown.     R.S.M.,  c.    150,  s.   19. 

OPERATION   AND  CONSTRUCTION. 

20.  Devises  not  to  take  effect  against  personal  represent- 
ative until  conveyance.— No  devise  shall  be  valid  or  effectual  as 
against  the  personal  representative  of  the  testator,  until  the  land 
affected  thereby  is  conveyed  to  the  devisee  thereof  by  the  personal 
representative  o>f  the  devisor,  saving  and  excepting  such  devises 
as  are  made  by  the  testator  to  his  personal  representative,  either  in 
liis  representative  capacity  or  for  his  own  use.  This  clause  shall 
be  deemed  to  have  taken  effect  on  and  from  the  first  day  of  July 
in  the  year  one  thousand  eight  hundred  and  eighty-five.  R.S.M.,  c. 
150,  s.  20. 

21.  Conveyance  subsequent  to  execution  of  will.— No  con- 
veyance or  other  act  made  or  done  subsequently  to  the  execution 
of  the  will,  of  or  relating  to  any  real  or  personal  estate  therein 
comprised,  except  an  act  by  which  such  will  is  revoked  as  aforesaid, 
shall  prevent  the  operation  of  the  will  with  respect  to  such  estate 
or  interest  in  such  real  or  personal  estate  as  the  testator  had 
power  at  the  time  of  his  death  to  dispose  of  by  will.  R.S.M. ,  c.  150, 
s.    21- 

22.  How  to  be  construed.— Every  will  shall  be  construed, 
with  reference  to  the  real  and  personal  estate  comprised  in  it,  to 
speak  and  take  effect  as  if  it  had  been  executed  immediately  before 
the  death  of  the  testator,  unless  a  contrary  intention  appear  by  the 
will.     R.S.M-,  c.  150,  s.  22. 
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23.  Death  of  the  devisee  in  lifetime  of  testator.— Unless  a 
contrary  intention  appear  by  the  will,  such  real  estate  or  interest 
therein  as  is  comprised  or  intended  to  be  comprised  in  any  deviic 
in  such  will  contained,  which  fails  or  becomes  void  by  reason  of 
the  death  of  the  devisee  in  the  lifetime  of  the  testator,  or  by  reason 
of  such  devise  being  contrary  to  law,  or  otherwise  incapable  of 
taking  effect,  shall  be  included  in  the  residuary  devise,  if  any,  con- 
tained in  such  will.     R.S.M.,   c.  150,  s.  23. 

24.  How  general  description  of  land  to  be  construed.— A 
devise  of  land  of  the  testator  or  of  the  land  of  the  testator  in  any 
place  or  in  the  occupation  of  any  person  mentioned  in  his  will,  or 
otherwise  described  in  a  general  manner,  and  any  other  general 
devise  which  would  describe  a  leasehold  estate  if  the  testator  had 
no  freehold  estate  which  could  be  described  by  it,  shall  be  construed 
to  include  his  leasehold  estates,  or  any  of  them  to  which  such  de- 
scription will  extend,  as  the  case  may  be,  as  well  as  freehold  estates, 
unless  a  contrary  intention  appear  by  the  will.     R.S.M.,  c.   150,  s.  24. 

25.  General  devise,  further  construction  of. — A  general 
devise  of  the  real  estate  of  the  testator,  or  of  the  real  estate  of  the 
testator  in  any  place  or  in  the  occupation  o<f  any  person  mentioned 
in  his  will,  or  otherwise  described  in  a  general  manner,  shall  be 
construed  to  include  any  real  estate  or  any  real  estate  to  which 
such  description  will  extend,  as  the  case  may  be,  which  he  may 
have  power  to  appoint  in  any  manner  he  may  think  proper,  and 
shall  operate  as  an  execution  of  such  power,  unless  a  contrary  in- 
tention appear  by  the  will;  and,  in  like  manner,  a  bequest  of  the 
personal  estate  of  the  testator,  or  any  bequest  of  personal  estate 
described  in  a  general  manner,  shall  be  construed  to  include  any 
personal  estate,  or  any  personal  estate  to  which  such  description 
will  extend,  as  the  case  may  be,  which  he  may  have  power  to  ap- 
point in  any  manner  he  may  think  proper,  and  shall  operate  as  an 
execution  of  such  power,  unless  a  contrary  intention  appear  by  the 
will.     R.S.M.,  c.   150,  s.  25. 

26.  Absence  of  words  of  limitation. — Where  any  real  estate 
is  devised  to  any  person  without  any  words  of  limitation,  such 
devise  shall  be  construed  to  pass  the  fee  simple,  or  other  the  whole 
estate  or  interest  which  the  testator  had  power  to  dispose  of  by 
will,  in  such  real  estate,  unless  a  contrary  intention  appear  by  the 
will.     R.S.M.,  c.   150,  s.  26. 

27.  ""Without  issue,"  how  construed.— In  any  devise  or  be- 
quest of  real  or  personal  estate,  the  expression  "die  without  issue," 
or  the  expression  "die  without  leaving  issue,"  or  the  expression 
"have  no  issue,"  or  any  other  words  which  import  either  a  want  or 
failure  of  issue  of  any  person  in  his  lifetime  or  at  the  time  of  his 
death,  or  an  indefinite  failure  of  his  issue,  shall  be  construed  to 
mean  a  want  or  failure  of  issue  in  the  lifetime  or  at  the  time  of  the 
death  of  such  person,  and  not  an  indefinite  failure  of  the  issue  un- 
less a  contrary  intention  appear  in  the  will,  by  reason  of  such  person 
having  a  prior  estate  tail,  or  of  a  preceding  gift  being,  without  any 
implication  arising  from  such  words,  a  limitation  of  an  estate  tail 
to  such  person  or  issue  or  otherwise;  but  this  Act  shall  not  extend 
to  cases  where  such  words  as  aforesaid  import,  if  no  issue  describ- 
ed in  a  preceding  gift  be  born,  or  if  there  be  no  issue  who  live  to 
attain  the  age  or  otherwise  answer  the  description  required  for 
obtaining  a  vested  estate  by  a  preceding  gift  to  such  issue.  R.S.M., 
c.   150,  s.  27. 
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28.  When  devised  to  a  trustee  or  executor.—  Where  any 
real  estate  is  devised  to  a  trustee  or  executor,  such  devise  shall  be 
construed  to  pass  the  fee  simple  or  other  the  whole  estate  or  in- 
terest which  the  testator  had  power  to  dispose  of  by  will  in  such 
real  estate,  unless  a  definite  term  of  years  absolute  or  determinable, 
or  an  estate  of  freehold,  be  thereby  given  to  him  expressly  or  by 
implication.     R.S.M.,  c.  150,  s.  28. 

29.  When  devised  without  any  express  limitation. — Where 
any  real  estate  is  devised  to  a  trustee  without  any  express  limita- 
tion of  the  estate  to  be  taken  by  such  trustee,  and  the  beneficial 
interest  in  such  real  estate,  or  in  the  surplus  rents  and  profits 
thereof,  is  not  given  to  any  person  for  life,  or  such  beneficial  in- 
terest is  given  to  any  person  for  life  but  the  purpose  of  the  trust 
may  continue  beyond  the  life  of  such  person,  such  devise  shall  be 
construed  to  vest  in  such  trustee  the  fee  simple  or  other  the  whole 
legal  estate  which  the  testator  had  power  to  dispose  of  by  will  in 
such  real  estate  and  not  an  estate  determinable  when  the  purposes 
of  the  trust  are  satisfied.     R.S.M.,  c.   150,  s-  29. 

30.  Estate  tail  where  devisee  dies  before  testator. — Where 
any  person  to  whom  any  real  estate  is  devised  for  an  estate  tail  or 
an  estate  in  quasi  entail  dies  in  the  lifetime  of  the  testator,  leaving 
issue  who  would  be  inheritable  under  such  entail,  and  any  such 
issue  are  living  at  the  time  of  the  death  of  the  testator,  such  devise 
shall  not  lapse,  but  shall  take  effect  as  if  the  death  of  such  person 
had  happened  immediately  after  the  death  of  the  testator,  unless  a 
contrary  intention  appear  by  the  will.     R.S.M.,  c.   150,  s.  30. 

31.  Where  a  child  or  other  issue  of  testator  dies  in  life- 
time of  testator. —  Where  any  person,  being  a  child  or  other 
issue  of  the  testator,  to  whom  any  real  or  personal  estate  is  devised 
or  bequeathed  for  any  estate  or  interest  not  determinable  at  or 
before  the  death  of  such  person,  dies  in  the  lifetime  of  the  testator 
leaving  issue  and  any  of  the  issue  of  such  person  are  living  at  the 
time  of  the  death  of  the  testator,  such  devise  or  bequest  shall  not 
lapse,  but  shall  take  effect  as  if  the  death  of  such  person  had 
happened  immediately  after  the  death  of  the  testator,  unless  a  con- 
trary intention  appear  by  the  will.     R.S.M.,  c.  150,  s.  31. 

MORTGAGE  DEBTS. 

32.  When  person   dies  entitled  to    real    estate    charged. — 

Where  any  'person  dies,  seized  of  or  entitled  to  any  estate  or  in- 
terest in  any  real  estate,  which  at  the  time  of  his  death,  was  or  is 
charged  with  the  payment  of  any  sum  or  sums  of  money  by  way 
of  mortgage,  and  such  person  has  not,  by  his  will  or  deed  or 
other  document,  signified  any  contrary  or  other  intention,  the  heir 
or  devisee  to  whom  such  real  estate  descends  or  is  devised  shall 
not  be  entitled  to  have  the  mortgage  debt  discharged  or  satisfied  out 
of  the  personal  estate  or  any  other  real  estate  of  such  person;  but 
the  real  estate  so  charged  shall,  as  between  the  different  persons 
claiming  through  or  under  the  deceased  person,  be  primarily  liable 
to  the  payment  of  all  mortgage  debts  with  which  the  same  is 
charged,  every  part  thereof  according  to  its  value  bearing  a  pro- 
portionate part  of  the  mortgage  debts  charged  on  the  whole  thereof: 
Proviso.— Provided  that  nothing  herein  contained  shall  affect 
or  diminish  any  right  of  the  mortgagee  of  such  real  estate  to  ob- 
tain full  payment  or  satisfaction   of  his  mortgage  debt,    either   out 
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of  the  personal  estate  of  the  person  so  dying  as  aforesaid  or  other- 
wise, and  nothing  herein  contained  shall  affect  the  right  of  any 
person  claiming  under  or  by  virtue  of  any  will,  deed  or  document 
made  before  the  passing  of  this  Act.     R.S.M.,  c.  150,  s.  32. 

33.  General  directions  for  debts  of  testator. — In  the  con- 
struction of  any  will  or  deed  or  other  document,  to  which  the  next 
preceding  section  of  this  Act  relates,  a  general  direction  that  the 
debts,  or  that  all  the  debts,  of  the  testator  shall  be  paid  out  of  his 
personal  estate,  shall  not  be  deemed  to  be  a  declaration  of  an  in- 
tention contrary  to  or  other  than  the  rule  in  the  said  section  con- 
tained, unless  such  contrary  or  other  intention  be  further  declared 
by  words  expressly  or  by  necessary  implication  referring  to  all  or 
some  of  the  testator's  debts,  or  debts  charged  by  way  of  mortgage 
on  any  part  of  his  real  estate.     R.  S.  M.,  c.  150,  s.  33. 
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ONTARIO 

R.  S.  O.,  1897,  CHAP.  128. 
AN  ACT  RESPECTING  WILLS. 

Short  title,  s.  1. 

Wills  before  1st  January,  1874,  ss.  2-6. 

Wills  after  1st  January,  1874: 
f  Preliminary,   ss.  7-9. 

Property   disposable  by  will,  and  persons  who  may  dis- 
pose by  will,  ss.  10,  11. 

Execution  of  wills,  ss.  12-15. 

Wills  of  soldiers  and  sailors,  s.   14- 
Witnesses     being     interested     under     the    will     not     to   in- 
validate,  ss.   16-19. 
Revocation  of  wills,  ss.  20-22. 

Obliterations,   Interlineations,  etc.,   s.  23. 

Revival,  s.  24. 

Construction  of  wills: 

Devise,   etc.,  to  operate  upon  any   interest  remaining  in 
;  testator,  s.  25. 

■Operation  of  wills  from  time  of  death  of  testator,  s.  26. 

Lapsed  devise  to  sink  into  residuary  devise,  s.  27. 

General  devise  what  to  include,  ss.  28-30. 

Meaning  of  "heir"  in  a  devise,  s-  31. 

"Die  without   issue,"   meaning  of,  s.  32. 

General  devise  to  trustees,    what   estate  to  pass,  ss.  33,  34. 
Cases    where      devise      does      not  lapse     by    death      of     a     de- 
visee, ss.   35,   36. 

Mortgage    debts   and    charges   primarily     chargeable    on 
i  land,  ss.  37,  38. 

Imperial  Acts  repealed,  s.  39. 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the   Province   of  Ontario,  enacts  as    follows: — 

1.  Short  title.— This  Act  may  be  cited  as  "The  Wills  Act  of 
Ontario."    R.   S.   O.,  1887,  c.   109,  s.  1.     • 

WILLS  BEFORE  1st  JANUARY,  1874. 

2.  Interpretation.— "Land."—  In  the  next  succeeding  three 
sections  of  this  Act  the  word  "land"  shall  extend  to  messuages,  and 
all  other  hereditaments,  whether  corporeal  or  incorporeal,  and  to 
money  to  be  laid  out  in  the  purchase  of  land,  and  to  chattels  and 
other  personal  property  transmissible  to  heirs,  and  also  to  any 
share  of  the  same  hereditaments  and  properties,  or  any  of  them, 
and  to  any  estate  of  inheritance,  or  estate  for  any  life  or  lives,  or 
other  estate  transmissible  to  heirs,  and  to  any  possibility,  right  or 
title  of  entry  or  action,  and  any  other  interest  capable  of  being  in- 
herited, and  whether  the  same  estates,  possibilities,  rights,  titles 
and  interests,  or  any  of  them,  are  in  possession,  reversion,  re- 
mainder or   contingency.     R.   S.   O.,   1887,  c.   109,  s.  2. 

3.  Estates  acquired  after  the  making  of  a  will  may  pass 
by  the  will  where  such  intention  is  expressed.— <  Where  a  will 
made  before  and  not   re-executed,   republished  or  revived  after    the 
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first  day  of  January,  1874,  by  any  person  dying  after  the  sixth  day 
of  March,  1834,  contains  a  devise  in  any  form  of  words  of  all  such 
real  estate  as  the  testator  dies  seised  or  possessed  of,  or  of  any  part 
or  proportion  thereof,  such  will  shall  be  valid  and  effectual  to  pass 
tiny  land  acquired  by  the  devisor  after  the  making  of  such  will,  in  the 
same  manner  as  if  the  title  thereto  had  been  acquired  before  the 
making  thereof.     R.  S.  O.,  1887,  c.  109,  s.  3. 

4.  A  devise  of  land  shall  be  taken  to  carry  as  large  an 
estate  as  the  testator  had  in  the  land,  unless  a  contrary  in- 
tention is  expressed.— Where  land  is  devised  in  any  such  will  as 
aforesaid,  it  shall  be  considered  that  the  devisor  intended  to  devise 
all  such  estate  as  he  was  seised  of  in  the  same  land,  whether  in 
fee  simple  or  otherwise,  unless  it  appears  upon  the  face  of  such 
will  that  he  intended  to  devise  only  an  estate  for  life,  or  other  es- 
tate less  than  he  was  seised  of  at  the  time  of  making  the  will  con- 
taining such  devise.     R.  S.  O.,  1887,  c.   109,  s.  4. 

5.  Witnesses  need  not  subscribe  in  the  presence  of  the 
testator.—  Any  will  affecting  land  executed  after  the  sixth  day  of 
March,  1834,  and  before  the  first  day  of  January,  1874,  in  the  pres- 
ence of  and  attested  by  two  or  more  witnesses,  shall  have  the  same 
validity  and  effect  as  if  executed  in  the  presence  of  and  attested  by 
three  witnesses;  and  it  shall  be  sufficient  if  the  witnesses  subscribed 
their  names  in  presence  of  each  other,  although  their  /names  were 
not  subscribed  in  presence  of  the  testator.     R.S.O.,  1887,  c.  109,  s.  5. 

6.  Will  by  married  woman  between  4th  May,  1859,  and 
1st  January,  1874.— After  the  fourth  day  of  May,  1859,  and  be- 
fore the  first  day  of  January,  1874,  every  married  woman  might,  by 
devise  or  bequest  executed  in  the  presence  of  two  or  more  wit- 
nesses, neither  of  whom  was  her  husband,  make  any  devise  or  be- 
quest of  her  separate  property,  real  or  personal,  or  of  any  rights 
therein,  whether  such  property  was  acquired  before  or  after  mar-  . 
riage,  to  or  among  her  child  or  children  issue  of  any  marriage,  and 
failing  there  being  any  issue,  then  to  her  husband,  or  as  she  might 
see  fit,  in  the  same  manner  as  if  she  were  sole  and  unmarried.  R. 
S.   O.,  1887,  c.  109,  s.  6. 

WILLS  AFTER  1ST  JANUARY,   1874- 

7.  Operation   of    succeeding    sections.     Imp.   Act,    1     V.,     c. 

26,  s.  34. — Unless  herein  otherwise  expressly  provided,  the  subse- 
quent sections  of  this  Act  shall  not  extend  to  any  will  made  before 
the  first  day  of  January,  1874;  but  every  will  re-executed  or  re-pub- 
lished, or  revived  by  any  codicil,  shall,  for  the  purpose  of  the  said 
sections,  be  deemed  to  have  been  made  at  the  time  at  which  the 
same  was  so  re-executed,  re-published  or  revived.  R.  S.  O.,  1887, 
c.  109,  s.  7. 

8.  Application  of  sections  21,  22,  25  and  26.—  Sections 
22,  25  and  26  of  this  Act  shall  not  apply  to  the  will  of  any  person 
who  was  dead  before  the  first  day  of  January,  1869,  but  shall  ap- 
ply to  the  will  of  every  person  who  has  died  since  the  thirty-first 
day  of  December,  1868,  or  who  dies  after  the  passing  of  this  Act. 
R."  S.  O.,  1887,  c.  109,  s.  8. 

9.  Interpretation.    Imp.  Act,  1  V.,  c.  26,  s.   1.— Tn  the  con- 
struction of  the  sections  numbered  10  to  39  inclusive  in  this  Act, 
1.     "Will."— 12     Car.     II.,      c.       24.— "Will"      shall      extend 
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to  a  testament,  and  to  a  codicil,  and  to  an  appointment  by 
will,  or  by  writing  in  the  nature  of  a  will  in  exercise  of  a  power, 
and  also  to  a  disposition  by  will  and  testament,,  or  devise  of  the 
custody  and  tuition  of  any  child,  by  virtue  of  the  Act  passed  in  the 
twelfth  year  of  the  reign  of  King  Charles  the  Second,  entitled  "An 
Act  for  taking  away  the,  Court  of  Wards,  and  liveries  and  tenures  in 
capite,  and  by  knight's  service  and  purveyance,  and  for  settling  a  reve- 
nue upon  His  Majesty  in  lieu  thereof,"  and  to  any  other  testamentary 
disposition; 

(2.)  "Real  estate."— "Real  estate"  shall  extend  to  messuages, 
lands,  rents,  and  hereditaments,  whether  freehold  or  of  any  other 
tenure,  and  whether  corporeal,  incorporeal  or  personal,  and  to  any 
undivided  share  thereof,  and  to  any  estate,  right  or  interest  (other 
than   a  chattel  interest)  therein; 

(3.)  "Personal  estate."— "Personal  estate"  shall  extend  to 
leasehold  estates  and  other  chattels  real,  and  also  to  moneys,  shares 
of  government  and  other  funds,  securities  for  money  (not  being 
real  estates),  debts,  choses  in  action,  rights,  credits,  goods,  and  all 
other  property  whatsoever  which  by  law  devolves  upon  the  execu- 
tor or  administrator,  and  to  any  share  or  interest  therein ; 

4.  "Mortgage."  Imp.  Act.  30-31  V.,  c.  69,  s.  2.— "Mort- 
gage" shall  include  any  lien  for  unpaid  purchase  money,  and  any 
charge,  incumbrance,  or  obligation  of  any  nature  whatever  upon 
any  lands  or  tenements  of  a  testator  or  intestate.  R.  S.  O.,  1887, 
c.   100,  s.  9. 

(5.)  "Person."— "Testator."— "Person"  and  "Testator"  shall 
include  a  married  woman.  60  V.,  c.  3,  s.  3.  See  R.  S.  O.,  1877,  c. 
106,  s.  9  (4);   R.   S.    O.,   1887,  c.  132,  s.  3.  (1) 

10.  Power  to  dispose  of  all  property.  Imp.  Act,  1  V.,  c. 
26,  s.  3.— Estates  "par  antre  vie."— Contingent  interests.— 
Rights  of  entry. — Property  acquired  after  the  will. — Every  per- 
son may  devise,  bequeath,  or  dispose  of  by  will  executed  in  manner 
hereinafter  mentioned,  all  real  estate  and  personal  estate  to  which 
he  may  be  entitled,  at  the  time  of  his  death,  and  which,  if  not  so 
devised,  bequeathed,  or  disposed  of,  would  devolve  upon  his  heir 
at  law,  or  upon  his  executor  or  administrator;  and  the  power  here- 
by given  shall  extend  to  estates  par  autre  vie,  whether  there  be  or 
be  not  any  special  occupant  thereof,  and  whether  the  same  be  cor- 
poreal or  incorporeal  hereditaments;  and  also  to  all  contingent, 
executory,  or  other  future  interests  in  any  real  or  personal  estate, 
whether  the  testator  be  or  be  not  ascertained  as  the  person  or  one 
of  the  persons  in  whom  the  same  may  respectively  become  vested, 
and  whether  he  be  entitled  thereto  under  the  instrument  by  which 
the  same  were  respectively  created,  or  under  any  disposition  there- 
of by  deed  or  will,  and  also  to  all  rights  of  entry  for  conditions 
broken  and  other  rights  of  entry,  and  also  to  such  of  the  same  es- 
tates, interests  and  rights  respectively,  and  other  real  and  personal 
estate,  as  the  testator  may  be  entitled  to  at  the  time  of  his  death, 
notwithstanding  that  he  may  become  entitled  to  the  same  subse- 
quently to  the  execution  of  his  will.     R.  S.   O.,  1887,  c.  100,  s.  10. 

11.  Wills  by  infants  invalid.  Imp.  Act,  1  V.,  c.  26.  s.  7.— 
No  will  made  bv  anv  person  under  the  age  of  twenty-one  years 
shall  be  valid.     R.S.O.,   1887,  c.  109,  s.    11. 

12.  Execution.  Imp.  Act,  1  V.,  c.  26,  s.  9.— Attestation.— 
(1)  No  will  shall  be  valid  unless  it  is  in  writing,  and  executed  in 
manner  hereinafter  mentioned;   that  is   to   say,  it   shall  be  signed   at 
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tlie  foot  or  end  thereof  by  the  testator,  or  by  some  other  person  in 
his  presence,  and  by  his  direction ;  and  such  signature  shall  be 
made  or  acknowledged  by  the  testator,  in  the  presence  of  two  or 
more  witnesses  present  at  the  same  time,  and  such  witnesses,  shall 
attest  and  shall  subscribe  the  will  in  the  presence  of  the  testator; 
but  no  form  of  attestation  shall   be  necessary. 

(2.)  Signature.  Imp.  Act,  15-16  V.,  c.  24,  s.  1.— Every  will, 
60  far  only  as  regards  the  position  of  the  signature  of  the  testator, 
or  of  the  person  signing  for  him  as  aforesaid,  shall  be  deemed  to 
be  valid,  within  the  meaning  of  this  Act,  if  the  signature  is  so 
placed,  at,  or  after,  or  following,  or  under  or  beside,  or  opposite 
to  the  end  of  the  will,  that  it  is  apparent  on  the  face  of  the  will 
that  the  testator  intended  to  give  effect  by  such  signature  to  the 
writing  signed  as  his  will;  and  no  such  will  shall  be  affected  by  the 
circumstance  that  the  signature  does  not  follow  or  is  not  im- 
mediately after  the  foot  or  end  of  the  will,  or  by  the  circumstance 
that  a  blank  space  intervenes  between  the  concluding  word  of  the 
will  and  the  signature,  or  by  the  circumstance  that  the  signature  is 
placed  among  the  words  of  the  testimonium  clause,  or  of  the  clause 
of  attestation,  or  follows  or  is  after  or  under  the  clause  of  attesta- 
tion either  with  or  without  a  blank  space  intervening,  or  follows, 
or  is  after,  or  under,  or  beside  the  names  or  one  of  the  names  of 
the  subscribing  witnesses,  or  by  the  circumstance  that  the  signa- 
ture is  on  a  side,  or  page,  or  other  portion  of  the  paper  or  papers 
containing  the  will,  whereon  no  clause  or  paragraph  or  disposing 
part  of  the  will  is  written  above  the  signature,  or  by  the  circum- 
stance that  there  appears  to  be  sufficient  space  on  or  at  the  bot- 
tom of  the  preceding  side  or  page  or  other  portion  of  the  same 
paper  on  which  the  will  is  written  to  contain  the  signature;  and 
the  enumeration  of  the  above  circumstances  shall  not  restrict  the 
generality  of  the  above  enactment;  but  no  signature  under  this 
Act  shall  be  operative  to  give  effect  to  any  disposition  or  direc- 
tion which  is  underneath,  or  which  follows  it,  nor  shall  it  give 
effect  to  any  disposition  or  direction  inserted  after  the  signature 
was  made-     R.S.O.,   1887,  c.   100,  s.   12. 

13.  Appointments  by  will  how  to  be  exercised.  Imp.  Act, 
1  V.,  c.  26,  s.  10. —  No  appointment  made  by  will,  in  exercise  of 
any  power,  shall  be  valid,  unless  the  same  is  executed  in  manner 
hereinbefore  required;  and  every  will  executed  in  manner  herein- 
before required,  shall,  so  far  as  respects  the  execution  and  at- 
testation thereof,  be  a  valid  execution  of  a  power  of  appointment 
by  will,  notwithstanding  it  has  been  expressly  required  that  a  will 
made  in  exercise  of  such  power  shall  be  executed  with  some  addi- 
tional or  other  form  of  execution  or  solemnity.  R.S.O.,  1887,  c. 
log,  s.   13. 

14.  Wills  of  personalty  of  soldiers  and  sailors.  Imp.  Act, 
1  V.,  c.  26,  s.  11. —  Any  soldier  being  in  actual  military  service, 
or  any  mariner  or  seaman  being  at  sea,  may  dispose  of  his  per- 
sonal estate  as  he  might  have  done  before  the  passing  of  this  Act. 
R.S.O.,  1887,  c.  109,  s.  14. 

15.  Publication  unnecessary.  Imp.  Act,  1  V.,  c.  26,  s.  13.— 
Every  will  executed  in  manner  hereinbefore  required  shall  be  valid 
without   any  other  publication  thereof.     R.S.O.,   1887,  c.   109,  s.   15. 

16.  Will  not  invalid  if  witness  incompetent.  Imp.  Act,  1 
V.,  c.  26,  s.  14. —  If  any  person  who  attests  the  execution  of  a 
will  is,  at  the  time  of    the  execution    thereof,    or  becomes    at  any 


822  ONTARIO  WILLS  ACT. 

time  afterwards,  incompetent  to  be  admitted  a  witness  to  prove 
the  execution  thereof,  such  will  shall  not  on  that  account  be  in- 
valid.    R.S.O.,  1887,  c.   109,  s.  16. 

17.  Gifts,  etc.,  to  witness  invalid.  Imp.  Act,  1  V.,  c.  26, 
s.  15.— If  any  person  attests  the  execution  of  any  will,  to  whom,  or 
to  whose  wife  or  husband,  any  beneficial  devise,  legacy,  estate,  in- 
terest, gift,  or  appointment  of  or  affecting  any  real  or  personal 
estate  (other  than  and  except  charges  and  directions  for  the 
payment  of  any  debt  or  debts)  is  thereby  given  or  made,  such 
devise,  legacy,  estate,  interest,  gift,  or  appointment  shall,  so  far 
only  as  concerns  such  person  attesting  the  execution  of  such  will, 
or  the  wife  or  husband  of  such  person,  or  any  person  claiming 
under  such  person  or  such  wife  or  husband,  be  utterly  null  and 
void,  and  such  person  so  attesting  shall  be  admitted  as  a  witness 
to  prove  the  execution  of  such  will,  or  to  prove  the  validity  or 
invalidity  thereof,  notwithstanding  such  devise,  legacy,  estate,  in- 
terest, gift,  or  appointment  mentioned  in  such  will.  R.S.O.,  1887, 
c-  109,  s.  17. 

18.  Creditors  competent  -witnesses.  Imp.  Act,  1  V.,  c.  26, 
s.  16.— In  case  by  any  will  any  real  or  personal  estate  is  charged 
with  any  debt  or  debts,  and  any  creditor,  or  the  wife  or  husband 
of  any  creditor  whose  debt  is  so  charged  attests  the  execution  of 
such  will,  such  creditor,  notwithstanding  such  charge,  shall  be 
admitted  a  witness  to  prove  the  execution  of  such  will,  or  to  prove 
the  validity  or  invalidity  thereof.     R.S.O.,   1887,  c.   109,  s.   18. 

19.  Executor  competent  witness.  Imp.  Act,  1  V.,  c.  26,  s. 
17. —  No  person  shall,  on  account  o<f  his  being  an  executor  of  a 
will,  be  incompetent  to  be  admitted  a  witness  to  prove  the  execu- 
tion of  such  will,  or  a  witness  to  prove  the  validity  or  invalidity 
thereof.     R.S.O.,   1887,  c.   109,  s.    19. 

20.  Revocation  by  marriage.  Imp.  Act,  1  V.,  c.  26,  s.  18.— 
(1)  Every  will  made  by  any  person  dying  on  or  after  the  13th  day 
of  April,  1897,  shall  be  revoked  by  the  marriage  of  the  testator, 
except  in  the  following  cases,   namely: — 

(a.)  Exceptions.— Where  it  is  declared  in  the  will  that  the 
same  is  made  in  contemplation  of  such  marriage; 

(b)  Where  the  wife  or  husband  of  the  testator  elects  to  take 
under  the  will,  by  an  instrument  in  writing  signed  by  the  wife  or 
husband  and  filed  within  one  year  after  the  testator's  death  in  the 
office  of  the   surrogate  clerk   at  Toronto; 

(c)  Imp.  Act,  22-23  Chas.  II.  c.  10,  29.  Chas  II.,  c.  3.— 
Where  the  will  is  made  in  the  exercise  of  a  power  of  ap- 
pointment and  the  real  or  personal  estate  thereby  appointed  would 
not,  in  default  of  such  appointment,  pass  to  the  testator's  heir, 
executor  or  administrator,  or  the  person  entitled  as  the  testator's 
next  of  kin  under  The  Statute  of  Distribution.    60  V.,  c.  20,   s.   1. 

(2)  The  will  of  any  testator  who  died  between  the  31st  day 
December,  1868,  and  the  13th  day  of  April,  1897,  shall  be  held  to 
have  been  revoked  by  his  subsequent  marriage,  unless  such  will 
was  made  under  the  circumstances  set  forth  in  clause  (c).  R.S.O., 
1887,  c.  109,    s.  20. 

21.  No  revocation  by  change  in  circumstances.    Imp.  Act, 

1  V.,  c.  26,  s.  19. —  No  will  shall  be  revoked  by  any  presumption, 
of  an  intention,  on  the  ground  of  an  alteration  in  circumstances. 
R.S.O.,  1887,  c.   109,  s.  21.     See  section  8  of  this  Act. 
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22.  How  only  will  can  be  revoked.    Imp.  Act,   1   V.,  c.  26, 

s.  20. —  No  will  or  codicil  or  any  part  thereof,  shall  be  revoked 
otherwise  than  as  aforesaid,  or  by  another  will  or  codicil  executed 
in  manner  hereinbefore  required,  or  by  some  writing  declaring  an 
intention  to  revoke  the  same,  and  executed  in  the  manner  in  which 
a  will  is  hereinbefore  required  to  be  executed,  or  by  the  burning, 
tearing,  or  otherwise  destroying  the  same,  by  the  testator,  or  by 
some  person  in  his  presence  and  by  his  direction,  with  the  inten- 
tion of  revoking  the  Same.  R.S.O.,  1887,  c.  109,  s.  22.  See  section 
8  of  this  Act 

23.  Obliterations,  interlineations,  etc.  Imp.  Act,  1  V.,  c. 
26,  s.  21.— No  obliteration,  interlineation  or  other  alteration  made 
in  any  will  after  the  execution  thereof,  shall  be  valid  or  have  any 
effect,  except  so  far  as  the  words  or  effect  of  the  will  before  such 
alteration  are  not  apparent,  unless  such  alteration  is  executed  in 
like  manner  as  hereinbefore  is  required  for  the  execution  of  the 
will ;  but  the  will,  with  such  alteration  as  part  thereof,  shall  be 
deemed  to  be  duly  executed,  if  the  signature  of  the  testator  and 
the  subscription  of  the  witnesses  are  made  in  the  margin  or  in 
some  other  part  of  the  will  opposite  or  near  to  such  alteration,  or 
at  the  foot  or  end  of,  or  opposite  to,  a  memorandum  referring  to 
such  alteration,  and  written  at  the  end  or  in  some  other  part  of 
the  will.     R.S.O.,   1887,  c.   109s,  s.  23. 

24.  Revival.  Imp.  Act,  1  V.,  c.  26,  s.  22.—  No  will  or  codicil, 
or  any  part  thereof,  which  has  been  in  any  manner  revoked,  shall 
be  revived  otherwise  than  by  the  re-execution  thereof,  or  by  a  codi- 
cil executed  in  manner  hereinbefore  required,  and  shewing  an  in- 
tention to  revive  the  same;  and  where  any  will  or  codicil  has  been 
partly  revoked,  and  afterwards  wholly  revoked,  is  revised,  such 
revival  shall  not  extend  to  so  much  thereof  as  was  revoked  before 
the  revocation  of  the  whole  thereof,  unless  an  intention,  to  the  con- 
trary is  shown.     R.S.O.  1887,  c.  109,  s.  24. 

25.  No  act  as  to  property  named  in  the  will  to  prevent 
operation  of  the  will  as  to  any  interest  left  in  testator.  Imp. 
Act,  1  V.,  c.  26,  s.  23.— No  conveyance  or  other  act  made  or 
done  subsequently  to  the  execution  of  a  will*  of  or  relating  to  any 
real  or  personal  estate  therein  comprised,  except  an  act  by  which 
such  will  is  revoked  as  aforesaid,  shall  prevent  the  operation  of  the 
will  with  respect  to  such  estate,  or  interest  in  such  real  or  personal 
estate,  as  the  testator  had  power  to  dispose  of  by  will  at  the  time 
of  his   death.     R.S.O.   1887,  c.   109,  s.  25.     See  section  8  of  this  Act. 

26.  Will  to  speak  from  death.  Imp.  Act,  1  V.,  c.  26,  s.  24.— 
(1)  Every  will  shall  be  construed,  with  reference  to  the  real  and 
personal  estate  comprised  in  it,  to  speak  and  take  effect  as  if  it  had 
been  executed  immediately  before  the  death  of  the  testator,  unless 
a  contrary  intention   appears  by  the  will-     R.S.O.   1887,  c.    iog.  s.  26. 

(2.)  Imp.  Act,  56-57  V.,  c.  63,  s.  3 — This  section  shall  apply 
to  the  will  of  a  married  woman  made  during  coverture,  whether 
she  i9  or  is  not  possessed  of  or  entitled  to  any  separate  property 
at  the  time  of  making  it,  and  such  will  shall  not  require  to  be  re- 
executed  or  re-published  after  the  death  of  her  husband.  60  V.,  c. 
22,  s.  2.     See  section  8  of  this  Act. 

27.  Lapsed  devise  to  sink  into  residuary  devise.  Imp.  Act, 
1  V.,  c.  26,  s.  25. —  Unless  a  contrary  intention  appears  by  the 
will,  such  real  estate  or  interest  therein  as  is  comtprised  or  intend- 
ed to  be  comprised  in  any  devise,  in  such  will  contained,  which  fails 
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or  becomes  void  by  reason  of  the  death  of  the  devisee  in  the  life- 
time of  the  testator,  or  by  reason  of  such  devise  being  contrary  to 
law,  or  otherwise,  incapable  of  taking  effect,  shall  be  included  in 
the  residuary  devise  (if  any)  contained  in  such  will.  R.S.O.  1887, 
c.    109,   s.   2TJ. 

28.  Leaseholds  when  may  pass  under  a  general  devise. 
Imp.  Act,  1  V.,  c.  26,  s.  26.— A  devise  of  the  land  of  the  testator, 
or  of  the  land  of  the  testator  in  any  place  or  in  the  occupation  of 
any  person  mentioned  in  his  will,  or  otherwise  described  in  a 
general  manner  and  any  other  general  devise  which  would  describe 
a  leasehold  estate,  if  the  testator  had  no  freehold  estate  which 
could  be  described  by  it,  shall  be  construed  to  include  his  leasehold 
estates,  or  any  of  them  to  which  such  description  will  extend  (as 
the  case  may  be),  as  well  as  freehold  estates,  unless  a  contrary  in- 
tention appears  by  the  will.     R.S.O.    1887,  c.   109,  s-  28. 

29.  A  general  devise  of  realty  or  personalty  to  include 
property  over  which  testator  has  a  general  power  of  appoint- 
ment. Imp.  Act.  1  V.,  c.  26,  s.  27. — A  general  devise  of  the  real 
estate  of  the  testator,  or  of  the  real  estate  of  the  testator  in  any 
place  or  in  the  occupation  of  any  person  mentioned  in  his  will,  or 
otherwise  described  in  a  general  manner,  shall  be  construed  to  include 
any  real  estate,  or  any  real  estate  to  which  such  description  will  ex- 
tend (as  the  case  may  be),  which  he  may  have  power  to  appoint  in  any 
manner  he  may  think  proper,  and  shall  operate  as  an  execution  of 
such  power,  unless  a  contrary  intention  appears  by  the  will;  and  in  like 
manner  a  bequest  of  the  personal  estate  of  the  testator,  or  any  bequest 
of  personal  estate  described  in  a  general  manner,  shall  be  construed 
to  include  any  personal  estate,  or  any  personal  estate  to  which  such 
description  will  extend  (as  the  case  may  be),  which  he  may  have 
power  to  appoint  in  any  manner  he  may  think  proper,  and  shall 
operate  as  an  execution  of  such  power,  unless  a  contrary  intention 
appears  by  the  will.     R.S.O.   1887,  c.   109,  s.  29. 

30.  General  devise  to  pass  whole  estate  in  the  land  de- 
vised. Imp.  Act,  1  V.,  c.  26,  s.  28.  Rev.  Stat,  c  .  127.— Where 
any  real  estate  is  devised  to  any  person  without  any  words  of  limi- 
tation, such  devise  shall  subject  to  The  Devolution  of  Estates  Act,  be 
construed  to  pass  the  fee  simple,  or  other  the  whole  estate  or  in- 
terest, which  the  testator  had  power  to  dispose  of  by  will,  unless  a 
contrary  intention  appears  by  the  will.     R,S.O.  1887,   c.  109,  s.  30. 

31.  Meaning  of  "heir"  in  a  devise  of  real  estate. — Where 
any  real  estate  is  devised  by  any  testator,  dying  on  or  after  the 
5th  day  of  March,  1880,  to  the  heir  or  heirs  of  such  testator,  or  of 
any  other  person,  and  no  contrary  or  other  intention  is  signified 
by  the  will,  the  words  "heir"  and  "heirs"  shall  be  construed  to 
mean  the  person  or  persons  to  whom  such  real  estate  would 
descend  under  the  law  of  Ontario  in  case  of  an  intestacy.  R.S.O. 
1887,  c.  109,  s.  31. 

32.  Import  of  words  "die  without  issue,"  or  to  that  effect. 
Imp.  Act,  1  V.,  c.  26,  s.  29.— Proviso.— In  any  devise  or  bequest 
of  real  or  personal  estate  the  words  "die  without  issue,"  or  die  with- 
out leaving  issue,"  or  "have  no  issue,"  or  any  other  words  which  im- 
port either  a  want  or  failure  of  issue  of  any  person  in  his  lifetime 
or  at  the  time  of  his  death,  or  an  indefinite  failure  of  his  issue, 
shall  be  construed  to  mean  a  want  or  failure  of  issue  in  the  life- 
time or  at  the  time  of  the  death  of  such  person,  and  not  an  in- 
definite  failure   of  his   issue,   unless  a   contrary  intention   appears  by 
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the  will,  by  reason  of  such  person  having  a  prior  estate  tail,  or  of 
a  preceding  gift  being,  without  any  implication  arising  from  such 
words,  a  limitation  of  an  estate  tail  to  such  (person  or  issue,  or 
otherwise;  but  this  Act  shall  not  extend  to  cases  where  such  words 
as  aforesaid  import  if  no  issue  described  in  a  preceding  gift  be 
born,  or  if  there  be  no  issue  who  live  to  attain  the  age,  or  other- 
wise answer  the  description  required  for  obtaining  a  vested  estate 
by  a  preceding  gift  to  such  issue.     R.S.O.  1887,  c.  109,  s-  32. 

33.  When  devise  to  trustee  or  executor  shall  pass  whole 
estate  of  testator.  Imp.  Act,  1  V.,  c.  26,  s.  30. — Where  any 
real  estate  is  devised  to  a  trustee  or  executor,  such  devise  shall  be 
construed  to  pass  the  fee  simple,  or  other  the  whole  estate  or  in- 
terest which  the  testator  had  power  to  dispose  of  by  will  in  such 
real  estate,  unless  a  definite  term  of  years  absolute  or  determin- 
able, or  an  estate  of  freehold  is  thereby  given  to  him  expressly  or 
by  implication.     R.S.O.   1887,  c.  109,  s.  33. 

34.  When  devise  to  a  trustee  shall  pass  the  whole  estate 
beyond  what  is  requisite  for  the  trust.  Imp.  Act,  1  V.,  c.  26, 
s.  31.  Rev.  Stat.  c.  127.— Where  any  real  estate  is  devised  to  a 
trustee  without  any  express  limitation  of  the  estate  to  be  taken  by 
such  trustee,  and  the  beneficial  interest  in  such  real  estate,  or  in 
the  surplus  rents  and  profits  thereof,  is  not  given  to  any  person  for 
life,  or  such  beneficial  interest  is  given  to  any  person  for  life,  but 
the  purposes  of  the  trust  may  continue  beyond  the  life  of  such 
person,  such  devise  shall  subject  to  The  Devolution  of  Estates  Act, 
be  construed  to  vest  in  such  trustee  the  fee  sirmple  or  other  the 
whole  legal  estate  which  the  testator  had  power  to  dispose  of  by 
will  in  such  real  estate,  and  not  an  estate  determinable  when  the 
purposes   of  the  trust   are  satisfied.     R.S.O.  1887,  c-   109,  s.  34. 

35.  'When  devises  of  estates  tail  shall  not  lapse.  Imp. 
Act,  1  V.,  c.  26,  s.  32.— Where  any  person  to  whom  any  real 
estate  is  devised  for  an  estate  tail  or  an  estate  in  quasi  entail,  dies 
in  the  lifetime  of  the  testator,  leaving  issue  who  would  be  inherit- 
able under  such  entail,  and  any  such  issue  are  living  at  the  time  of 
the  death  of  the  testator,  such  devise  shall  not  lapse,  but  shall  take 
effect  as  if  the  death  of  such  person  had  happened  immediately 
after  the  death  of  the  testator,  unless  a  contrary  intention  appears 
by  the  will.     R.S.O.   1887,  c.    109,   s.  35. 

36.  Gifts  to  issue  who  leave  issue  on  testator's  death, 
shall  not  lapse.  Imp.  Act,  1  V.,  c.  26,  s.  33;  36  V.,  c.  20,  s.  30  — 
Where  any  person,  being  a  child  or  other  issue  of  the  testator  to 
whom  any  real  or  personal  estate  is  devised  or  bequeathed  for  any 
estate  or  interest  not  determinable  at  or  before  the  death  of  such 
person,  dies  in  the  lifetime  of  the  testator,  leaving  issue,  and  any  of 
the  issue  of  such  person  are  living  at  the  time  of  the  death  of  the 
testator,  such  devise  or  bequest  shall  not  lapse,  but  shall  take  effect 
as  if  the  death  of  such  person  had  happened  immediately  after  the 
death  of  the  testator,  unless  a  contrary  intention  appears  by  the 
will.     R.S.O.  1887,  c.  109,  s.  36. 

37.  Mortgage  debts  to  be  primarily  chargeable  on  the 
lands.  Imp.  Act,  17-18  V.,  c.  113. — (1)  Where  any  person  has 
died  since  the  31st  day  of  December,  1865,  or  hereafter  dies  seised 
of  or  entitled  to  any  estate  or  interest  in  any  real  estate,  which,  at 
the  time  of  his  death,  was  or  is  charged  with  the  payment  of  any 
sum  or  sums  of  money  by  way  of  mortgage,  and  such  person  has 
not,  by  his  will   or  deed  or  other  document  signified   any  contrary 
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or  other  intention,  the  heir  or  devise  to  whom  such  real  estate 
descends  or  is  devised  shall  not  be  entitled  to  have  the  mortgage 
debt  discharged  or  satisfied  out  of  the  personal  estate,  or  any 
other  real  estate  of  such  person;  but  the  real  estate  so  charged 
shall,  as  between  the  different  persons  claiming  through  or  under 
the  deceased  person,  be  primarily  liable  to  the  payment  of  all  mort- 
gage debts  with  which  the  same  is  charged,  every,  part  thereof 
according  to  its  value  bearing  a  proportionate  part  of  the  mortgage 
debts  charged  on  the  whole  thereof. 

(2.)  Proviso. — Nothing  herein  contained  shall  affect  or 
diminish  any  right  of  the  mortgagee  on  such  real  estate  to  obtain 
full  payment  or  satisfaction  of  his  mortgage  debt,  either  out  of  the 
personal  estate  of  the  person  so  dying  as  aforesaid,  or  otherwise; 
and  nothing  herein  contained  shall  affect  the  rights  of  any  person 
claiming  under  or  by  virtue  of  any  will,  deed,  or  document  made 
before  the  first  day  of  January,  1874.     R.S.O.   1887,  c.  109,  s.  37- 

(3.)  Also  liens  for  unpaid  purchase  money,  etc.,  Imp.  Act, 
40-41  V.,  c.  15,  s.  4. —  Where  any  person  dies  on  or  after  the 
13th  day  of  April,  1897,  seized  of  or  entitled  to  any  estate  or  in- 
terest in  any  real  estate,  which  at  the  time  of  his  death  is  charged 
with  the  payment  of  any  sum  of  money  by  way  of  equitable  charge, 
including  any  lien  for  unpaid  purchase  money,  the  provisions  of 
this  section  shall  apply  to  such  charge  in  the  same  manner  as  they 
would  be  applicable  if  such  charge  were  a  mortgage.  60  V.,  c.  15, 
s.  4. 

38.  Consequence  of  direction  that  testator's  debts  be 
paid  out  of  personalty.  Imp.  Act,  30-31  V.,  c.  69,  s.  1,  and 
40-41  V.,  c.  34.—  In  the  construction  of  any  will  or  deed  or  other 
document  to  which  the  next  preceding  section  of  this  Act  relates, 
a  general  direction  that  the  debts  or  that  all  the  debts  of  the  testa- 
tor shall  be  paid  out  of  his  personal  estate  shall  not  be  deemed  to 
be  a  declaration  of  an  intention  contrary  to  or  other  than  the  rule 
in  the  said  section  contained,  unless  such  contrary  or  other  inten- 
tion is  further  declared  by  words  expressly  or  by  necessary  impli- 
cation referring  to  all  or  some  of  the  testator's  debts  or  debt 
charged  by  way  of  mortgage  on  any  part  of  his  real  estate.  R.S.O. 
1887,  c.   109,  s.  38. 

39.  Acts  repealed.— The  Acts  of  the  Imperial  Parliament 
described  in  the  Schedule  to  this  Act  (exceipt  so  far  as  the  same 
relate  to  any  wills  to  which  section  7  and  the  following  sections  of 
this  Act  do  not  extend)  are,  and  shall  continue  to  be,  repealed  to 
the  extent  in  the  third  column 'of  the  said  Schedule  mentioned;  but 
such  repeal  shall  not  revive  any  Act  or  provision  of  law  repealed 
by  them,  nor  shall  the  said  repeal  prevent  the  application  of  any 
of  the  said  Acts,  or  o<f  any  Act  or  provision  of  law  formerly  in 
force,  to  any  transaction,  matter  or  thing  anterior  to  the  time  of 
the  repeal  of  the  said  Acts  and  to  which  they  would  otherwise 
apply.     R.S.O.   1887,  c.   109,  s.   39. 
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Acts  Repealed 


32  Hen.  VIII.  cap. 

32  Hen.  VIII.  cap.  1 
29  Car  2,  cap.  3. 
4-5  Anne,   cap.    16. 


14  Geo.  2,  cap. 


20. 


25  Geo-  2,    cap  6. 


Title  of  Acts  Ropealed 


The  Act  of  Wills,   Wards  and 
Primer    Seizins,    whereby     a 
man    may    devise     two    parts 
of   his  land. 

The    Bill    concerning    the    ex- 
planation  of   Wills. 

An    Act/  (for     the     prevention 
of  frauds  and  Perjuries. 

An  Act  for  the  amendment   of 
the    law  and    the   better    ad- 
vancement  of  justice. 

An  Act  to  amend  the  law 
concerning  Common  Re- 
coveries, and  to  explain  and 
amend  an  Act  made  in  the 
twenty-ninth  year  of  the  reign 
of  King  Charles  the  Second, 
intituled  "An  Act  for  the  pre- 
vention of  Frauds  and  Per- 
juries." 

An  Act  for  avoiding  and  put- 
ting an  end  to  certain 
doubts  and  questions  relating 
to  the  attestation  of  Wills 
and  Codicils  concerning  real 
estates  in  that  part  of  Great 
Britain  called  England,  and 
in  His  Majesty's  colonies 
and    plantations   in    America. 


Extend  of  Repeal 


The  whole  Act. 


The  whole  Act. 

Sections  5, 6, 12, 

19 

Section  14. 


Section  9. 


The  whole  Act. 


R.S.O.   1887,  c.  109,   Schedule. 

2  EDW.  VII.,   CHAR   18. 

AN  ACT  RESPECTING  WILLS  OF  PERSONAL  ESTATE. 

[Assented  to  17th  March,  1902  ] 

His  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of   the   Province  of    Ontario   enacts    as    follows: 

1.  Short  title.— This  Act  may    be   cited    as  The    Wills  Act    of 

IOQ2. 

2.  "Will"  what  to  include.— Where  the  word  "will"  occurs 
in  this  Act  the  said  word  shall  be  interpreted  as  in  section  9  of 
The  Wills  Act  of  Ontario. 

3.  Wills   executed    out    of    Ontario    when    to    be    valid.— 

Every  will  made  out  of  Ontario  by  a  British  subject  (whatever  may 
be  the  domicile  of  such  person  at  the  time  of  making  the  same  or 
at  the  time  of  his  death)  shall  as  regards  personal  estate  be  held 
to  be  well  executed  for  the  purpose  of  being  admitted  in  Ontario 
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to  probate,  if  the  same  be  made  according  to  the  forms  required 
cither  by  the  law  of  the  iplace  where  the  same  was  made,  or  by  the 
law  of  the  place  where  such  person  was  domiciled  when  the  same 
was  made  or  by  the  laws  then  in  force  in  that  part  of  His  Ma- 
jesty's Dominions  where  he  had  his  domicile  of  origin. 

4.  Change  of  domicile  not  to  revoke  ■will.— No  will  shall  be 
held  to  be  revoked  or  to  have  become  invalid,  nor  shall  the  con- 
struction thereof  be  altered  by  reason  of  any  subsequent  change 
of  domicile  of  the  person  making  the  same. 

5.  Wills  not  to  be  invalidated  by  Act.— Nothing  in  this  Act 
contained  shall  invalidate  any  will  as  regards  personal  estate 
which  would  have  been  valid  if  this  Act  had  not  been  (passed, 
except  as  such  will  may  be  revoked  or  altered  by  any  subsequent 
will  made  valid  by  this  Act. 

6.  Application  to  wills  of  persons  dying  hereafter.— This 
Act  shall  extend  only  to  wills  made  by  persons  who  die  after  the 
passing   of  this  Act. 
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NEW    BRUNSWICK 

C.  S.  N.  B.,  1903,  CHAP.  160. 
RESPECTING  WILLS. 

1.  All  property  may  be  disposed  of  by  will,  including  es- 
tates "per  autre  vie;"  contingent  interests;— rights  of  entry; 
and  property  acquired  after  execution  of  -will.— Every  person 
may  dispose  of  by  his  will,  executed  in  manner  hereinafter  required, 
all  real  and  personal  estate  which  he  shall  be  entitled  to  at  law  or 
in  equity  at  the  time  of  his  death,  and  which,  if  not  so  disposed  of 
would  devolve  upon  his  heir,  child,  or  next  of  kin,  or  upon  his 
representatives;  and  the  power  hereby  given  shall  extend  to  estates 
per  autre  vie,  whether  or  not  there  shall  be  any  special  occupant 
thereof,  and  whether  the  same  shall  be  a  corporeal  or  incorporeal 
hereditament,  and  also  to  all  contingent,  executory  or  other  future 
interests  in  any  real  or  personal  estate,  whether  the  testator  may 
or  not  be  ascertained  as  the  person,  or  one  of  the  persons,  in  whom 
the  same  respectively  may  become  vested,  and  whether  he  may  be 
entitled  thereto  under  the  instrument  by  which  the  same  respec- 
tively were  created,  or  under  any  disposition  thereof,  by  deed  or 
will,  and  also  to  all  rights  of  entry  for  conditions  broken,  and  other 
rights  of  entry;  and  also  to  such  of  the  same  estates,  interests  and 
rights  respectively,  and  other  real  and  personal  estate,  as  the 
testator  may  be  entitled  to  at  the  time  of  his  death,  notwithstand- 
ing he  may  become  entitled  to  the  same  subsequently  to  the  execu- 
tion of  his  will.     C.   S.,  c.  77,  s.   1. 

2.  Estates  "per  autre  vie."—  If  no  disposition  by  will  be 
made  of  any  estate  per  autre  vie  of  a  freehold  nature,  the  same 
shall  be  chargeable  in  the  hands  of  the  heir,  if  it  shall  come  to 
him  by  reason  of  special  occupancy,  as  assets  by  descent,  as  in  the 
case  of  freehold  land  in  fee  simple;  and  in  case  there  shall  be  no 
special  occupant  of  any  estate  per  autre  vie,  whether  a  corporeal  or 
incorporeal  hereditament,  it  shall  go  to  the  representatives  of  the 
party  that  had  the  estate  thereof  by  virtue  of  the  grant,  and  if 
the  same  shall  come  to  them  either  by  reason  of_  a  special  occu- 
pancy, or  by  virtue  hereof,  it  shall  be  assets  in  their  hands,  and  be 
applied  and  distributed  in  the  same  manner  as  the  personal  estate 
of  the  testator  or  intestate.     OS.,  c.  77,  s.  2. 

3.  Disability  of  infant  to  make  will. — No  will  made  by  any 
person  under  the  age  of  twenty-one  years  shall  be  valid.  C.  S.,  c. 
77,  s.  3- 

4.  Will  to  be  signed  by  testator  in  presence  of  two  wit- 
nesses at  one  time  who  shall  sign  in  bis  presence  and  in  pres- 
ence of  eacb  otber. —  No  will  shall  be  valid  unless  it  shall  be  in 
writing,  and  executed  in  manner  hereinafter  mentioned,  that  is  to 
say:  It  shall  be  signed  at  the  foot  or  end  thereof  by  the  testator, 
or  by  some  other  person  in  his  presence,  and  by  his  direction;  and 
such  signature  shall  be  made  or  acknowledged  by  the  testator  in 
the  presence  of  two  or  more  witnesses  present  at  the  same  time, 
and  such  witnesses  shall  attest  and  subscribe  the  will  in  the  pre- 
sence of  the  testator,  and  in  presence  of  each  other:  but  any  will, 
although  not  signed  at  the  foot  or  end  thereof,  shall  be  valid  if  it 
be  apparent  from  the  will  and  position  of  the  signature,  or  from  the 
evidence    of  the    witnesses   thereto,   that   the   same   was    intended  by 
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the  testator  to  be  his  last  will;  but  no  form  of  attestation  shall  be 
necessary.     C.   S.,  c.  77,  s.  5. 

5.  Appointments  to  be  execnted  like  wills. — No  appoint- 
ment made  by  will  in  exercise  of  any  power  shall  be  valid,  unless 
the  same  be  executed  in  manner  hereinbefore  required;  and 
every  will  so  executed  shall,  so  far  as  respects  the  execution  and 
attestation  thereof,  be  a  valid  execution  of  a  power  of  appointment 
by  will,  notwithstanding  it  shall  have  been  expressly  required  that 
a  will  made  in  exercise  of  such  power  shall  be  executed  with  some 
additional  or  other  form  of  execution  or  solemnity;  but  any 
soldier  being  in  actual  military  service,  or  any  mariner  or  seaman 
being  at  sea,  may  dispose  of  his  personal  estate  as  he  might  have 
done  heretofore.    C.   S.,  c.  77,  s.  6. 

6.  Wills  of  seamen,  and  non-commissioned  officers  of  mar- 
ines, of  Royal  Navy.— This  Chapter  shall  not  prejudice  or  affect 
any  of  the  provisions  of  an  Act  of  the  Imperial  Parliament  passed 
in  the  eleventh  year  of  the  reign  of  King  George  the  Fourth,  and 
in  the  first  year  of  King  William  the  Fourth,  intituled  An  Act  to 
amend  and  consolidate  the  Laws  relating  to  the  pay  of  the  Royal  Navy, 
respecting  the  wills  of  petty  officers  and  seamen  in  the  Royal  Navy, 
and  non-commissioned  officers  of  marines,  so  far  as  relates  to  their 
wages,  pay,  prize  money,  bounty  money,  and  allowances,  or  other 
monies  payable  in  respect  of  services  in  His  Majesty's  Navy.  C.S. 
c.  77,  s.  7. 

7.  Publication  unnecessary.— Every  will  executed  in  manner 
hereinbefore  required,  shall   be  valid  without  any  other  publication. 

C.   S.,  c.  77,  s.  8. 

8.  Will  not  invalid  for  incompetency  of  witness. — If  any 
person  who  shall  attest  the  execution  of  a  will  shall,  at  that  time, 
or  at  any  time  afterwards,  be  incompetent  to  be  admitted  a  witness 
to  prove  the  execution  thereof,  such  will  shall  not  on  that  account 
be   invalid.     C.    S.,  c.   77,    s.    9. 

9.  Gift  to  an  attesting  witness  to  be  void. —  If  any  person 
shall  attest  the  execution  of  any  will,  to  whom,  or  to  whose  wife  or 
husband  any  beneficial  devise,  legacy,  estate,  interest,  gift,  or  ap- 
pointment of,  or  affecting,  real  or  personal  estate  (other  than  and 
except  charges  and  directions  for  the  payment  of  any  debt  or  debts) 
shall  be  thereby  given  or  made,  such  devise,  legacy,  estate,  interest, 
gift,  or  appointment,  shall,  so  far  only  as  concerns  such  person 
attesting  the  execution  of  such  will,  or  the  wife  or  husband  of  such 
person,  or  any  person  claiming  under  such  person,  or  wife  or  hus- 
band, be  void;  and  such  person  so  attesting,  shall  be  admitted  as 
a  witness  to  prove  the  execution  of  such  will,  the  validity  or  in- 
validity thereof,  provided  that  when  there  are,  exclusive  of  any 
witness  so  as  above  interested,  two  witnesses  to  the  execution  of 
a  will,  to  whom,  or  to  whose  wives  or  husbands,  there  is  no  devise, 
legacy,  estate,  interest,  gift,  or  appointment,  as  aforesaid,  no 
person,  nor  the  wife  or  husband  of  such  person,  shall  be  excluded 
from  taking  under  any  will  which  may  have  been  proved  by  the 
two  witnesses  not  interested  thereunder  as  last  mentioned.  C.  S.,  c. 
77,   s.    10. 

10.  Creditor  witnessing  will  cliarging  estate  with  debt,  to 
be  competent  witness. —  If  by  a  will  any  real  or  personal  estate 
shall  be  charged  with  any  debt  or  debts,  and  any  creditor,  or  the 
wife    or  husband   of  any  creditor,   whose    debt   is   so   charged,     shall 
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attest  the  execution  of  such  will,  such  creditor,  notwithstanding 
such  charge,  shall  be  admitted  a  witness  to  prove  the  execution  of 
such  will,  the  validity,  or  invalidity  thereof.     C.   S.,  c.  77,  s.   11. 

11.  Competency  of  executor  to  witness  will. —  No     person 
shall,   on  account  of    his  being    an  executor    of    a  will,    be   incom- 
petent  as   a  witness     to  prove    the     execution,     the   validity    or     in- 
validity thereof.     C.   S.,   c.   77,   s.   12, 

12.  Will  revoked  by  marriage.— Every  will  made  by  a  man 
or  woman,  shall  be  revoked  by  his  or  her  marriage,  except  a  will 
made  in  exercise  of  a  power  of  appointment,  when  the  real  or 
personal  estate  thereby  appointed  would  not,  in  default  of  such 
appointment  pass  to  his  or  her  heir,  child,  next  of  kin,  or  repre- 
sentative.    C.    S.,   c.   77,   s.   13. 

13.  Will  not  to  be  revoked  by  presumption.— No  will  shall 
be  revoked   by  any    presumption    growing   out   of    an   alteration   in 
circumstances.     C.S.,    c.    77,    s.    14. 

14.  Revocation  of  will.— No  will,  or  codicil,  or  any  part  of 
either,  shall  be  revoked  otherwise  than  as  aforesaid,  or  by  another 
will  or  codicil,  executed  in  any  manner  hereinbefore  required,  or 
by  some  writing  declaring  an  intention  to  revoke  the  same,  and 
executed  in  the  manner  hereby  already  required,  or  by  the  burning, 
tearing,  or  otherwise  destroying  the  same  by  the  testator,  or  by 
some  person  in  his  presence,  and  by  his  direction,  with  the  inten- 
tion of  revoking  the  same.     C.  S.,  c.  77,  s.   15. 

15.  Alteration,  etc.,  in  will  not  to  have  any  effect  unless 
executed  as  a  will. —  No  obliteration,  interlineation  or  other 
alteration  made  in  any  will  after  the  execution  thereof  shall  be 
valid,  or  have  any  effect,  except  so  far  as  the  words  or  effect  of 
the  will  before  such  alteration  shall  not  be  apparent,  unless  such 
alteration  shall  be  executed  in  like  manner  as  hereinbefore  is  re- 
quired for  the  execution  of  the  will;  but  the  will  with  such  altera- 
tion as  a  part  thereof  shall  be  deemed  to  be  duly  executed,  if  the 
signature  of  the  testator,  and  trfe  subscription  of  the  witness,  be 
made  in  the  margin,  or  on  some  part  of  the  will  opposite  or  near 
to  such  alteration,  or  at  the  foot  or  end  of,  or  opposite  to  a 
memorandum  referring  to  such  alteration,  and  written  at  the  end 
or  some  other  part  of  the  will.     C.  S.,  c.  77,  s.   16. 

16.  Revival  of  revoked  will.— No  will  or  codicil,  or  any  part 
thereof,  which  shall  be  in  any  manner  revoked,  shall  be  revived 
otherwise  than  by  the  re-execution  thereof,  or  by  a  codicil  executed 
in  the  manner  hereinbefore  required,  and  showing  an  intention  to 
revive  the  same;  and  when  any  will  or  codicil  which  shall  be 
partly  revoked,  and  afterwards  wholly  revoked,  shall  be  revived, 
such  revival  shall  not  extend  to  so  much  thereof  as  shall  have  been 
revoked  before  the  revocation  of  the  whole  thereof,  unless  an  in- 
tention to  the  contrary  be   shown.     C.S.,  c.  77,  s.   17. 

17.  Devise   not  inoperative   by   subsequent   conveyance   or 
otber  act. —  No  conveyance  or  other  act  made  after  the  execution 
of  the   will,   of  or  relating    to  any   real  or  personal    estate    therein 
comprised,   except   an  act   by  which    such    will    shall  be    revoked    as 

aforesaid,  shall  prevent  the  operation  of  the  will  with  respect  to 
such  estate,  or  interest  in  such  real  or  personal  estate,  as  the 
testator  shall  have  power  to  dispose  of  by  will  at  the  time  of  his 
death.     C.   S.,  c.  77,  s.    18. 

18.  Will  to   be  construed  as  executed  immediately  before 
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death.—  Every  will  shall  be  construed  with  reference  to  the  real 
or  personal  estate  comprised  therein,  as  if  it  had  been  executed  im- 
mediately before  the  death  of  the  testator,  unless  a  contrary  in- 
tention shall  appear  by  the  will.    C.   S.,  c.  77,  s.  19. 

19.  Residuary  devise  to  include  estates  comprised  in  lap- 
sed and  void  devises. —  Unless  a  contrary  intention  appear  by  the 
will,  such  real  estate,  or  interest  therein,  as  shall  be  comprised"  or 
intended  so  to  be,  in  any  devise  in  such  will  contained,  which  shall 
fail  or  be  void  by  reason  of  the  death  of  the  devisee  in  the  life- 
time of  the  testator,  or  by  reason  of  such  devise  being  contrary  to 
law  or  otherwise  incaipable  of  taking  effect,  shall  be  included  in 
the  residuary  devise,  if  any,  contained  in  such  will.  OS.,  c.  77,  s.  20. 

20.  General  devise  of  lands  to  include  leaseholds. —  A  de- 
vise of  land  of  the  testator,  or  of  his  land  in  any  place,  or  in  the 
occupation  of  any  person  mentioned  in  his  will,  or  described  in  a 
general  manner,  and  any  other  general  devise  which  would 
describe  a  leasehold  estate  if  the  testator  had  no  freehold 
estate  which  could  be  described  by  it,  shall  be  construed  to  include 

the  leasehold  estates  of  the  testator  to  which  such  description 
shall  extend,  as  well  as  freehold  estates,  unless  a  contrary  intention 
shall  appear  by  the  will.    C.  S.,  c.  77,  s.  21. 

21.  General  devise  of  real  estate  to  include  estates  over 
which  testator  has  power  of  appointment. — A  general  devise 
of  the  real  estate  of  the  testator,  or  of  his  real  estate  in  any  place, 
or  in  the  occupation  of  any  person  mentioned  in  his  will,  or  other- 
wise described  in  a  general  manner,  shall  be  construed  to  include 
any  real  estate,  or  any  real  estate  to  which  such  description  shall 
extend  (as  the  case  may  be),  which  he  may  have  power  to  ap- 
point in  any  manner  he  may  think  proper,  and  shall  operate  as  an 
execution  of  such  power,  unless  a  contrary  intention  shall  appear 
by  the  will;  and  in  like  manner  a  bequest  of  the  personal  estate  of 
the  testator,  or  any  bequest  of  personal  property  described  in  a 
general  manner,  shall  be  construed  to  include  any  personal  estate, 
or  any  personal  estate  to  which  the  description  shall  extend  (as 
the  case  may  be),  which  he  may  have  power  to  appoint,  in  any 
manner  he  may  think  proper,  and  shall  operate  as  an  execution  of 
such  power,  unless  a  contrary  intention  shall  appear  by  the  will. 
C.  S.,  c.  77,  s.  22. 

22.  Devise  without  words  of  limitation  to  pass  fee. — Where 
any  real  estate  shall  be  devised  to  any  person  without  words  of 
limitation,  such  devise  shall  be  construed  to  pass  the  fee  simple  or 
the  whole  estate  or  interest  which  the  testator  had  power  to  dispose 
of  by  will  in  such  real  estate,  unless  a  contrary  intention  appear  by 
the  will.     C.  S.,  c.  77,   s.  23. 

23.  The  words  "die  without  issue,"  or  "die  without  leav- 
ing issue,?'  etc.,  to  be  construed  to  mean  "die  without  issue 
living  at  death."—  In  any  devise  or  bequest  of  real  or  personal 
estate  the  words  "die  without  issue,"  or  "die  without  leaving 
issue,"  or  "have  no  issue/'  or  any  other  words,  which  may  import 
either  a  want  or  failure  of  issue  of  any  person  in  his  lifetime,  or 
at  the  time  of  his  death,  or  an  indefinite  failure  of  his  issue,  shall  be 
construed  to  mean  a  want  or  failure  of  issue  in  the  lifetime,  or  at 
the  time  of  the  death  of  such  person,  and  not  an  indefinite  failure 
of  his  issue,  unless  a  contrary  intention  shall  appear  by  the  will,  by 
reason  of  such  person  having  a  prior  estate  tail,  or  of  a  preceding 
gift,    being,   without   any    implication    arising    from    such    words,    a 
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limitation  of  an  estate  tail,  to  such  person  or  issue,  or  otherwise; 
but  nothing  herein  shall  extend  to  cases  where  such  words  as 
aforesaid  import  if  no  issue  described  in  a  preceding  gift  shall  be 
born,  or  if  there  shall  be  no  issue,  who  shall  live  to  attain  the  age, 
or  otherwise  answer  the  description  required  for  obtaining  a  vested 
estate  by  a  preceding  gift  to  such  issue.     C.   S.,  c.  77,  s.  24. 

24.  Devise  to  trustee,  etc.,  to  pass  fee  simple.— Exceptions.— 
Where  any  real  estate  shall  be  devised  to  any  trustee  or  executor, 
such  devise  shall  be  construed  to  pass  the  fee  simple,  or  the  whole 
estate  or  interest  which  the  testator  had  power  to  dispose  of  by 
will  in  such  real  estate,  unless  a  definite  term  of  years  absolute  or 
determinable,  or  an  estate  of  freehold,  shall  thereby  be  given  to 
him  expressly   or  by  implication.     C.S.,  c.  77,   s.   25. 

25.  Trustees  under  unlimited  devise,  to  take  fee  where 
trust  may  continue  beyond  life  of  person  beneficially  entitled 
for  life.—  Where  any  real  estate  shall  be  devised  to  a  trustee  with- 
out any  express  limitation  of  the  estate  to  be  taken  by  him,  and 
the  beneficial  interest  in  such  real  estate,  or  in  the  surplus  rents 
and  profits  thereof,  shall  not  be  given  to  any  person  for  life,  but 
the  purposes  of  the  trust  may  continue  beyond  the  life  of  such 
person,  such  devise  shall  be  construed  to  vest  in  such  trustee  the 
fee  simple  or  other  the  whole  legal  estate,  which  the  testator  had 
(power  to  dispose  of  by  will  in  such  real  estate,  and  not  an  estate 
determinable  when  the  purposes  of  the  trust  shall  be  satisfied.  C.S., 
c.  77,   s.  26. 

26.  Devise  of  estate  tail  not  to  lapse. — Where  any  person 
to  whom  any  real  estate  shall  be  devised,  for  an  estate  tail,  or  an 
estate  in  quasi-enta.il,  shall  die  in  the  lifetime  of  the  testator,  leav- 
ing issue  who  would  be  inheritable  under  such  entail,  and  any  such 
issue  shall  be  living  at  the  time  of  the  death  of  the  testator,  such 
devise  shall  not  latpse,  but  shall  take  effect  as  if  the  death  of  such 
person  had  happened  immediately  after  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by  the  will.     C.S.,  c.  77,  s.  27. 

27.  Gifts  to  children  or  other  issue  -who  leave  issue  liv- 
ing at  testator's  death,  not  to  lapse.—  With  any  person  being 
a  child  or  other  issue  of  the  testator  to  whom  any  personal  or  real 
estate  shall  be  devised  or  bequeathed  for  any  estate  or  interest  not 
determinable  at  or  before  the  death  of  such  person,  shall  die  in  the 
lifetime  of  the  testator,  leaving  issue,  and  any  such  issue  of  such 
person  shall  be  living  at  the  time  of  the  death  of  the  testator,  such 
devise  or  bequest  shall  not  lapse,  but  shall  take  effect  as  if  the 
death  of  such  person  had  happened  immediately  after  the  death  of 
the  testator,  unless  a  contrary  intention  shall  a/ppear  by  the  will. 
C.S.,  c.  77,  s.  28. 

28.  Will  of  married  woman.—  (1)  Any  married  woman  may 
make  a  will  in  the  same  manner  as  if  she  were  a  feme  sole,  and  the 
ionsent  of  her  husband  shall  not  be  necessary.  (See  Chap.  78,  s. 
3  (0) 

(2).  The  provisions  of  section  18  shall  apply  to  the  will  of  a 
married  woman  made  during  coverture  whether  she  is  or  is  not 
possessed  of  or  entitled  to  any  separate  property  at  the  time  of 
making  it;  and  such  will  shall  not  require  to  be  re-executed  or  re- 
published after  the  death  of  her  husband.  (See  55-56  V.,  c.  63,  s. 
3,  Imp.) 

29.  Validity  of  will  of  personalty  made  out  of  Province 
if  made   according  to   the   law  of    the    place    of    execution— 
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Every  will  and  other  testamentary  instrument  made  out  of  the 
Province  by  a  British  subject  (whatever  may  be  the  domicile  of 
such  person  at  the  time  of  making  the  same,  or  at  the  time  of  his 
death),  shall,  as  regards  personal  estate,  be  held  to  be  well  execut- 
ed for  the  purpose  of  being  admitted  in  this  Province  to  probate, 
if  the  same  be  made  according  to  the  forms  required,  either  by  the 
law  of  the  place  where  the  same  was  made,  or  by  the  law  of  the 
place  where  such  person  was  domiciled  when  the  same  was  made, 
or  by  the  laws  then  in  force  in  that  part  of  His  Majesty's  dominions 
where  he  had  his  domicile  of  origin.  (See  Imp.  Act,  24  and  25  V., 
c.   114,  s.  1). 

30.  Validity  of  will  of  personalty  made  within  Province 
by  British  subject  of  whatever  domicile  if  made  accoi  ding  to 
law  of  Province.— Every  will  and  other  testamentary  instrument 
made  within  this  Province  by  any  British  subject  (whatever  may 
be  the  domicile  of  such  person  at  the  time  of  making  the  same, 
or  at  the  time  of  his  death,)  shall  as  regards  personal  estate,  be 
held  to  be  well  executed,  and  shall  be  admitted  to  this  Province  to 
probate,  if  the  same  be  executed  according  to  the  forms  required  by 
the  laws  for  the  time  being  in  force  in  this  Province.  (See  Imp. 
Act,  24  and  25  V.,  c.  114,  s.  2). 

31.  Change  of  domicile  not  to  invalidate  will. —  No  will  or 
other  testamentary  instrument  shall  be  held  to  be  revoked,  or  to 
have  become  invalid,  nor  shall  the  construction  thereof  be  altered, 
by  reason  oi  any 'subsequent  change  of  domicile  of  the  person 
making  the  same.     (See  Imp.  Act,  24  and  25  V.,  c.  114,  s.  3). 

32.  Ss.  29-31  not  to  invalidate  any  will. —  Nothing  in  sec- 
tions 29  to  31  of  this  Chapter  contained  shall  invalidate  any  will  or 
other  testamentary  instrument  as  regards  personal  estate,  which 
would  have  'been  valid  if  the  said  last  preceding  three  sections  had 
not  been  passed,  except  as  such  will  or  other  testamentary  instru- 
ment may  be  revoked  or  altered  by  any  subsequent  will  or  testa- 
mentary instrument  made  valid  by  the  said  sections.  (See  Imp. 
Act,  24  and  25  V.,  c.  114,  s.  4). 

33.  Application  of  four  preceding  sections. —  The  last  four 
preceding  sections  of  this  Chapter  shall  extend  only  to  wills  and 
other  testamentary  instruments  made  by  persons  who  die  after  the 
commencement  of  this  Chapter.  (See  Imp.  Act,  24  and  25  V.,  c. 
114,   s.   5). 

34.  Interpretation.— "Will."— "Real  estate."— "Personal  es- 
tate."—The  words  and  expressions  in  this  Chapter  mentioned,  and 
here  following,  which  in  their  ordinary  signification  have  a  more 
confined  or  different  meaning,  shall,  except  where  the  nature  of  the 
provision  or  context  excludes  such  interpretation,  be  interpreted  as 
follows: — '"Will"  shall  extend  to  a  testament,  and  to  a  codicil  and  to 
an  appointment  by  will  or  writing  in  nature  of  a  will  in  exercise  o>f 
a  power,  and  to  any  other  testamentary  disposition;  "real  estate" 
shall  extend  to  messuages,  lands,  rents  and  hereditaments,  whether 
corporeal  or  incorporeal,  or  personal,  and  to  any  undivided  share 
thereof,  and  to  any  estate,  right  or  interest  (other  than  a  chattel 
interest)  therein;  and  "personal  estate"  shall  extend  to  chattels 
real,  and  to  moneys,  shares  of  funds,  securities  for  money  (not 
being  real  estates),  debts,  and  other  choses  in  action,  goods,  and 
all  other  property,  or  share,  or  interest  therein.     C.S.,  c.  77,  s.  31. 
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R.  S-  N,  S.,  1900,  CHAP.  139. 

OF  WILLS. 

Short  Title. 

1.  Short  title.— This  Chapter  may  be  cited  as  "The  Wills  Act." 

Interpretation. 

2.  Interpretation.— In  this  Chapter,  unless  the  context  other- 
wise requires: 

(a.)  "Will."— -The  expression  "will"  includes  a  codicil  and  an 
appointment  by  will  or  by  writing  in  the  nature  of  a  will  in  exercise 
of  a  power,   and  also  a  disposition  by  will  and  testament  or  devise 
of  the  custody  and  tuition  of  any  child,  and  any  other  testamentary 
disposition; 

(b.)  "Real  property."— The  expression  "real  property"  in- 
cludes messuages,  lands,  rents  and  hereditaments,  whether  of 
freehold  or  any  other  tenure  whatsoever,  and  wheresoever  situated, 
and  whether  corporeal,  incorporeal  or  personal,  and  any  undivided 
share  thereof,  and  any  estate,  right  or  interest,  other  than  a  chattel 
interest,  therein; 

(C.)  "Personal  property."— The  expression  "personal  property" 
includes  leasehold  estates  and  other  chattels  real,  and  also  moneys, 
shares  of  government  and  other  stocks  or  funds,  securities  for 
money  not  being  real  property,  debts,  rights  of  action,  rights, 
credits,  goods,  and  all  other  property  whatsoever,  which  by  law 
devolves  upon  the  executor  or  administrator,  and  any  share  or  in- 
terest therein; 

(d.)  "Issue."—  The  expression  "issue"  includes  all  lawful  lineal 
descendants  of  the  ancestor. 

(e.)  "Person."— The  expressions  "person"  and  "testator"  in- 
clude a  married  woman.     R.  S.,  c.  89,  s.  34. 

Testamentary    Capacity. 

3.  What  may  be  devised. —  Any  person  may  devise,  bequeath 
or  dispose  of  by  his  will,  executed  as  in  this  Chapter  provided,  all 
real  property  and  all  personal  property  to  which  he  is  entitled, 
either  at  law  or  in  equity,  at  the  time  of  his  death,  and  which  if 
not  so  devised,  bequeathed  or  disposed  of  would  devolve  upon  his 
heirs-at-law  or,  representatives.     R.  ;S.,   c.  89,  s.  I. 

4.  Infant  cannot  make  will. —  No    will    made    by  any    person 
under  the  age  of  twenty-one  years  shall  be  valid.     R.  S.,  c.  89,  s.  2. 

5.  Married  woman  may  appoint  executor. —   Any        married 
woman  may,  without  her  husband's  consent,  make    a   will    appointing 
one  executor  or  more  to  a  will  whereof  she  is  executrix,  or  an  ap- 
pointment by  will  made  in    pursuance  of    a  power  to  be    executed 
notwithstanding  coverture.     R.   S.,  C.  89,  s.  3. 
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Form  and  Mode  of  Execution. 

6.  Formalities  of  execution.— No  will  shall  be  valid  unless  it 
is  in  writing  and  executed  in  manner  hereinafter  mentioned,  that 
is  to  say: — It  shall  be  signed  at  the  end  or  foot  thereof  by  the 
testator  or  by  some  other  person  in  his  presence  and  by  his  direc- 
tion; and  such  signature  shall  be  made  or  acknowledged  by  the 
testator  in  the  presence  of  two  or  more  witnesses  present  at  the 
same  time;  and  such  witnesses  shall  attest  and  shall  subscribe  the 
will  in  the  presence  of  the  testator;  but  no  form  of  attestation  shall 
be  necessary.     R.  S.,  c.  89,  s.  4. 

7.  Signature  to  will.— Every  will  shall  so  far  only  as  regards 
the  position  %of  the  signature  of  the  testator  or  of  the  person 
signing  for  him,  be  deemed  to  be  valid  if  the  signature  is  so  placed 
st  or  after,  or  following,  or  under,  or  beside,  or  opposite  to  the 
end  of  the  will,  that  it  is  apparent  on  the  face  of  the  will  that  the 
testator  intended  to  give  effect  by  such  signature  to  the  writing 
signed  in  his  will,  and  no  such  will  shall  be  affected  by  the  circum- 
stance,— 

(a)  that  the  signature  does  not  follow,  or  is  not  immediately 
after,  the  foot  or  end  of  the  will,  or 

(b)  that  a  blank  space  intervenes  between  the  concluding  word 
of  the  will  and  the   signature,  or 

(c)  that  the  signature  is  placed  among  the  words  of  the 
testimonium  clause,  or  of  the  clause  of  attestation,  or  follows,  or  is 
after,  or  under  the  clause  of  attestation,  either  with  or  without  a 
blank  space  intervening,  or  follows,  or  is  after,  or  under,  or  beside 
the  names  or  one  of  the  names,  of  the  subscribing  witnesses,  or 

(d)  that  the  signature  is  on  a  side  or  page,  or  other  portion  of 
the  paper  or  papers  containing  the  will  whereon  no  clause  or  para- 
graph or  disposing  part  of  the  will  is  written  above  the  signature,  or 

(e)  that  there  appears  to  be  sufficient  space  on  or  at  the  bot- 
tom of  the  preceding  side  or  (page  or  other  portion  of  the  same 
paper   on  which   the   will   is    written   to  contain   the   signature, 

and  the  enumeration  of  the  above  circumstances  shall  not  restrict 
the  generality  of  the  above  enactment,  but  no  signature  shall  be 
operative  to  give  effect  to  any  disposition  or  direction  which  is 
underneath  or  which  follows  it,  nor  shall  it  give  effect  to  any  dis- 
position or  direction  inserted  after  the  signature  was  made.  R.S., 
c.  89,  s.  5. 

8.  Appointment  by  will  to  be  executed  as  will.—  No  ap- 
pointment made  by  will  in  exercise  of  any  power  shall  be  valid  unless 
the  same  is  executed  in  manner  hereinbefore  required;  and  every 
will  executed  in  manner  hereinbefore  required  shall,  so  far  as 
respects  the  execution  and  attestation  thereof,  be  a  valid  execution 
of  a  power  of  appointment  by  will,  notwithstanding  it  has  been  ex- 
pressly required  that  a  will  made  in  exercise  of  such  power  shall  be 
executed  with  some  additional  or  other  form  of  execution  or 
solemnity.     R.S-,  c.  89,   s.   9. 

9.  Soldier  or  sailor,  will  by.— Any  soldier  being  in  actual 
military  service,  or  any  mariner  or  seaman  being  at  sea,  may  dispose 
of  his  personal  property  in  the  manner  in  which  he  might  have 
done  before  the  twenty-seventh  day  of  March.  A.  D.,  1840.  R  S., 
c.  89,  s.  S. 
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10.  Due  execution  sufficient  publication.—  Every  will  execut- 
ed in  manner  hereinbefore  required  shall  be  valid  without  any  other 
publication  thereof.     R.S.,  c.  89,  s.   10. 

11.  Incompetency  of  witnesses.— No  will  shall  be  invalid  on 
account  of  the  incompetency  of  the  witnesses  thereto  to  prove  its 
execution.     R.S.,  c.  89,  s.  II. 

12.  Devise,  &c,  to  attesting  witness.— Every  devise,  be- 
quest, or  appointment,  other  than  a  charge  or  direction  for  pay- 
ment of  debts,  to  an  attesting  witness  of  the  will,  or  to  the  wife  or 
husband  of  such  witness,  shall  be  void;  and  such  witness  shall  be 
admitted  to  prove  the  execution  of  the  will  or  the  validity  or  in- 
validity thereof:  Provided  that  where  there  are  two  competent 
witnesses  to  the  will  beside  such  person,  such  devise,  bequest,  or  ap- 
pointment shall  not  be  void.     R.S.,  c.  89,  s.  12. 

13.  Charge  of  debts  on  estate  not  to  disqualify  witness.— 
If  by  any  will  any  real  or  personal  property  is  charged  with  any 
debt,  and  any  creditor,  or  the  wife  or  husband  of  any  creditor, 
whose  debt  is  so  charged  attests  the  execution  of  such  will,  such 
creditor  notwithstanding  such  charge  shall  be  admitted  a  witness  to 
prove  the  execution  of  such  will,  or  to  prove  the  validity  or  in- 
validity thereof.     R.S.,   c.  89,   s.    13. 

14.  Executor  may  be  witness.—  No  person  shall  on  account 
of  his  being  an  executor  of  a  will  be  incompetent  to  prove  the  exe- 
cution of  such  will,  or  to  prove  the  validity  or  invalidity  thereof. 
R.S.,  c.  89,  s.  14. 

15.  Will  of  married  woman,  declaration  required. — (1.)  No 
will  of  any  married  woman  under  which  her  husband  takes  a  greater 
interest  in  her  property  than  he  would  be  entitled  to  in  case  of  her 
dying  intestate  shall  be  valid,  unless  the  same  is  executed  when 
such  husband  is  not  present,  and  at  the  time  of  the  execution  there- 
of such  married  woman  declares  in  the  presence  of  the  witnesses 
thereto  that  she  executes  the  same  of  her  free  will  and  without  any 
fear,  threat  or  complusion  or  other  undue  influence  of,  from  or  by 
her  husband. 

(2).  Requirements  as  to  declaration.—  No  such  will  shall  be 
valid  or  admitted  to  probate  unless, — 

(a)  such  declaration,  in  addition  to  being  made  in  the  presence 
of  the  witnesses  to  the  will,  is  made  before, 

(i)  a  judge  of  the  Supreme  Court; 

(ii)  a  judge  of  a  county  court; 

(iii)  a   barrister  of  the  Supreme  Court; 

(iv)  a  notary  public; 

(v)  a   commissioner  for  taking  affidavits;   or 

(vi)  a  justice  of  the  peace, 
and  the  functionary  before  whom  such  declaration  is  made  appends 
to  such  will  a  certificate    that    such    declaration    was    made,    which 
certificate  may  be  in  the  form  A,  in  the  schedule  to  this  Chapter,  or 
to  the  like  effect;  or 

(b)  it  is  proved  by  evidence  under  oath  upon  the  application  to 
admit  the  will  to  probate  that  such  declaration  was  made  in  the 
presence  of  such  witnesses.     1898,  c.  23,  s.  20    (2.) 

16.  Execution  of  will  without  the  province.—  Every  will 
made  out  of  the  province  (whatever  was  the  domicile  of  the  testator 
at  the  time  of  making  the  same,  or  at  the  time  of  his  death)  shall,  as 
regards   personal    property,    be  held    to   be    well    executed    for  the 
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purpose  of  being  admitted  to  probate  in  Nova  Scotia,  if  the  same  is 
made  according  to  the  forms  required,  either, — 

(a)  by  the  law  of  this  province ;  or 

(b)  by  the  law  of  the  place  where  the  same  was  made ;  or 

(c)  by  the  law  of  the  place  where  the  testator  was  domiciled 
when  the  same  was  made,  or 

(d)  by  the  law  then  in  force  in  the  place  where  he  had  his 
domicile  of  origin.     R.   S.,   c.   89,  s.  6. 

REVOCATION  AND  ALTERATION. 

17.  Will  not  revoked  by  change  of  domicile. —  No  will  shall 
be  held  to  be  revoked  or  to  have  become  invalid,  nor  shall  the 
construction  thereof  be  altered,  by  reason  of  any  subsequent  change 
of  domicile  of  the  person  making  the  same.     R-S.,  e.  89,  s.  7. 

18.  Marriage  to  revoke  will  except  in  certain  cases. — Every 
will  shall  be  revoked  by  the  marriage  of  the  testator,  except, — 

(a)  where  it  is  declared  in  the  will  that  the  same  is  made  in 
contemplation  of  such  marriage; 

(b)  where  the  wife  or  husband  of  the  testator  elects  to  take 
under  the  will  by  an  instrument  in  writing  signed  by  such  wife  or 
husband  and  filed,  within  one  year  after  the  testator's  death,  in  the 
court  of  probate  in  which  /probate  of  such  will  is  taken  or  sought 
to  be  taken;  or 

(c)  where  the  will  is  made  in  exercise  of  a  power  of  appoint- 
ment, when  the  real  or  personal  property  thereby  appointed  would 
not  in  default  of  such  appointment  pass  to  the  heir,  executor  or 
administrator,  or  the  person  entitled  as  next  of  kin.     R.S.,  c.  89,  s.  15. 

19.  Presumption  of  alteration  in  circumstances  not  to  re- 
voke.—  No  will  shall  be  revoked  by  any  presumption  of  an  inten- 
tion to  revoke  the  same  on  the  ground  of  an  alteration  in  circum- 
stances.    R.S.,  c.  89,  s.  16. 

20.  How  revocation  effected. —  No  will  or  codicil  or  any  part 
thereof  shall  be  revoked  otherwise  than, — 

(a)  by  marriage   as  hereinbefore  provided;   or 

(b)  by  another  will  or  codicil  executed  in  manner  by  this 
Chapter  required;  or 

(c)  by  some  writing  declaring  an  intention  to  revoke  the  same, 
and  executed  in  the  manner  in  which  a  will  is  by  this  Chapter  requir- 
ed to  be  executed;  or 

(d)  by  the  burning,  tearing  or  otherwise  destroying  the  same 
by  the  testator,  or  by  some  person  in  his  presence  and  by  his 
direction,  with  the  intention  of  revoking  the  same.  R.  S.,  c.  89, 
s.   17. 

21.  Obliteration,  &c,  effect  of.— No  cancelling  by  drawing 
lines  across  a  will  or  any  part  thereof,  and  no  obliteration,  interlinea- 
tion or  ot'her  alteration  made  in  any  will  after  the  execution  thereof, 
shall  be  valid  or  have  any  effect  except  so  far  as  the  words  or  the 
effect  of  the  will  before  such  cancelling  or  alteration  are  not  ap- 
parent, unless  such  cancelling  or  alteration  is  executed  in  the  manner 
by  this  Chapter  required  for  the  execution  of  the  will ;  but  the 
will,  with  such  cancellation  or  alteration  as  part  thereof,  shall  be 
deemed  to  be  duly  executed  if  the  signature  of  the  testator,  made  by 
himself  or  some  other  person  in  his  (presence,  and  by  his  direction, 
and  the  subscription  of  the  witnesses,  is  made  in  the  margin  or  on 
some  other  part  of  the  will  opposite  or  near  to  such  cancellation  or 
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alteration,  or  at  the  foot  or  end  of  or  opposite  to  a  memorandum 
referring  to  such  cancellation  or  alteration,  and  written  at  the  end 
or  some  other  part  of  the  will.     R.S.,  c.  89,  s.   18. 

22.  Revoked  will  how  revived. —  No  will  or  codicil  or  any 
part  thereof  which  has  been  in  any  manner  revoked  shall  be  revived 
otherwise  than  by  the  re-execution  tihereof,  or  by  a  codicil  executed 
in  manner  in  this  Chapter  required,  and  showing  an  intention  to 
revive  the  same;  and  when  any  will  or  codicil  which  has  been  partly 
revoked  and  afterwards  wholly  revoked,  is  revived,  such  revival  shall 
not  extend  to  so  much  thereof  as  was  revoked  before  the  revocation 
of  the  whole  thereof,  unless  an  intention  to  the  contrary  is  shown. 
R.  S.,  c.  89,  s.  19. 

OPERATION     AND   CONSTRUCTION. 

23.  Conveyances,  &c„  how  far  they  shall  affect  will  pre- 
viously made. —  No  conveyance  or  other  act  made  or  done  subse- 
quently to  the  execution  of  a  will  of  any  real  or  personal  property 
therein  comprised,  except  an  act  by  which  such  will  is  revoked  as  in 
this  Chapter  mentioned,  shall  prevent  the  operation  of  the  will 
with  respect  to  such  estate  or  interest  in  such  real  personal  pro- 
perty as  the  testator  has  power  to  dispose  of  by  will  at  the  time  of 
his  death.     R.  S.,  c.  89,  s.  20. 

24.  Will  to  he  construed  as  if  made  immediately  hefore 
death.— (1)  Every  will  shall  be  construed,  with  reference  to  the  real 
and  personal  property  comprised  in  it  to  speak  and  take  effect  as  if  it 
had  been  executed  immediately  before  the  death  of  the  testator,  un- 
less a  contrary  intention   appears  by  the  will. 

(2.)  This  section  shall  apply  to  the  will  of  a  married  woman 
made  during  coverture,  whether  she  is  or  is  not  possessed  of  or  en- 
titled to  any  separate  property  at  the  time  of  making  it,  and  such 
will  shall  not  require  to  be  re-executed  or  re-published  after  the 
death  of  her  husband.     R.S.,  c.  89.  s.  21;  1898,  c.  22,  s.  26. 

25.  Lapsed  legacies  included  in  residuary  devise. —  Unless 
a  contrary  intention  appears  by  the  will,  such  real  property  or  in- 
terest therein  as  is  comprised  or  intended  to  be  comprised  in  any 
devise  in  such  will  contained  which  fails  or  becomes  void  by  reason 
of  the  death  of  the  devisee  in  the  lifetime  of  the  testator,  or  by 
rtason  of  the  devise  being  contrary  to  law,  or  otherwise  incapable 
of  taking  effect,  shall  be  included  in  the  residuary  devise,  if  any 
contained  in  such  will.     R.  S.,  c.  89,  s.  22. 

26.  Rules  for  construing  devise  of  real  property  in  cer- 
tain cases.— A  devise  of  the  land  of  the  testator  or  of  the  land 
of  the  testator  in  any  place,  or  in  the  occupation  of  any  person 
mentioned  in  his  will,  or  otherwise  described  in  a  general 
manner,  and  any  other  general  devise  which  would  describe 
a  leasehold  estate,  if  the  testator  had  no  freehold  estate 
which  could  be  described  by  it,  shall  be  construed  to  include 
the  leasehold  estate  of  the  testator,  or  his  leasehold  estates  or  any 
cf  them  to  which  such  description  extends,  as  the  case  may  be,  as 
well  as  freehold  estates;  unless  a  contrary  intention  appears  by  the 
will.     R.  S.,  c.  89,  s.  23. 

27.  General  devise,  how  construed. —  A  general  devise  or  be- 
quest of  the  real  or  personal  property  of  the  testator,  or  of  the  real 
or  personal  property  of  the  testator  in  any  place,  or  in  the  posses- 
sion of  any  person,  mentioned  in  his  will,  or  otherwise  described  in 
a  general  manner,  shall  be  construed  to  include  any  real  or  personal 
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property,  or  any  real  or  personal  property  to  which  such  descrip- 
tion extends,  as  the  case  unay  be,  which  he  has  power  to  appoint  in 
any  manner  he  thinks  proper,  and  shall  operate  as  an  execution  of 
such  power,  unless  a  contrary  intention  appears  by  the  will.  R.S., 
c.  89,  s.  24. 

28.  Devise  of  real  property  without  words  of  limitation.— 
Where  any  real  property  is  devised  to  any  person  without  any 
words  of  limitation,  such  devise  shall  be  construed  to  pass  the  fee 
simple  or  otiher  the  whole  estate  or  interest  which  the  testator  had 
power  to  dispose  of  by  will  in  such  real  property,  unless  a  con- 
trary intention  appears  by  the  will.     R.S.,  c.  89,  s.  25. 

29.  "Words  "die  without  issue,"  &c.,  how  construed.—  In 
any  devise  or  bequest  of  real  or  personal  property  the  words  "die 
without  issue,"  or  "die  without  leaving  issue,"  or  "have 
no  issue,"  or  any  other  words  which  import  either  a  want 
or  failure  of  issue  of  any  person  in  his  lifetime,  or  at  the 
time  of  his  death,  or  an  indefinite  failure  of  his  issue, 
shall  be  construed  to  mean  a  want  or  failure  of  issue  in  the 
lifetime,  or  at  the  time  of  the  death,  of  such  person,  and  not  an 
indefinite  failure  o>f  his  issue;  unless  a  contrary  intention  appears  by 
the  will  by  reason  of  such  person  having  a  prior  estate  tail  or  of  a 
preceding  gift  being,  without  any  implication  arising  from  such 
words,  a  limitation  of  an  estate  to  such  person  or  issue,  or  other- 
wise. But  this  Chapter  shall  not  extend  to  cases  where  such  words 
import,  if  no  issue  described  in  a  preceding  gift  are  born,  or  if  there 
are  no  issue  who  live  to  attain  the  age  or  otherwise  answer  the 
description  required  for  obtaining  a  vested  estate  by  a  preceding 
gift  to  such  issue.     R.S.,  c.  89,  s.  26. 

30  Devise  of  real  property  to  executor  or  trustee,  how 
construed. — Where  any  real  property  is  devised  to  any  trustee  or 
executor,  such  devise  shall  be  construed  to  pass  the  fee  simple,  or 
other  the  whole  estate  or  interest  which  the  testator  had  power  to 
dispose  of  by  will  in  such  real  property;  unless  a  definite  term  of 
years,  absolute  or  determinable,  or  an  estate  of  freehold,  ;s  thereby 
given  to  him  expressly  or  by  implication.     R.  S.,  c.  89,  s.  27. 

31.  Devise  of  estate  tail,  not  to  lapse  if  devisee  has  child- 
ren.— Where  any  person  to  whom  any  real  property  is  devised  for 
an  estate  tail,  or  for  an  estate  in  quasi  entail,  dies  in  the  lifetime  of 
the  testator  leaving  issue  who  would  be  inheritable  under  such 
entail  if  such  estate  existed,  and  any  such  issue  are  living  at  the 
time  of  the  death  of  the  testator,  such  devise  shall  not  lapse,  but 
shall  take  effect  as  if  the  death  of  such  person  had  happened  im- 
mediately after  the  death  of  the  testator;  unless  a  contrary  inten- 
tion appears  by  the  will.     R.  S.,  c.  89,  s.  28. 

32.  Devise  to  testator's  children  not  to  lapse  if  they  have 
issue  living.—  Where  any  person,  being  a  child  or  other  issue  of 
the  testator,  to  whom  any  real  or  personal  property  is  devised  or 
bequeathed  for  any  estate  or  interest  not  determinable  at  or  before 
the  death  of  such  person,  dies  in  the  lifetime  of  the  testator  leaving 
i.-sue,  and  any  suoh  issue  of  such  person  are  living  at  the  time  of  the 
death  of  the  testator,  such  devise  or  bequest  shall  not  lapse,  but  shall 
take  effect  as  if  the  death  of  such  person  had  happened  immediately 
after  the  death  of  the  testator;  unless  a  contrary  intention  appears 
by  the  will.     R.S.,  c.  89,  s.  29. 
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MISCELLANEOUS. 

33-   Executors   may  carry  out   contract  of   testator  — 

testator  at  the  time  of  his  death  was  liable  to  perform  any  contract 
(or  the  sale  and  conveyance  of  any  real  or  personal  property,  the 
executors  of  his  will  shall,  notwithstanding  any  devise  or  bequest  of 
the  real  or  personal  property  to  which  such  contract  refers,  be 
deemed  trustees  thereof  so  far  as  is  necessary  for  performing  such 
contract,  and  shall  have  power  to  execute  the  necessary  conveyances 
for  the  performance  thereof;  and  the  executors  shall  hold  the  pur- 
chase money  subject  to  such  uses  and  purposes  as  are  in  such  will 
expressed  respecting  such  real  or  personal  property  or  such  pur- 
chase money,  or  otherwise,  for  the  use  and  benefit  of  the  estate  of 
the  testator.     R.  S.,  c.  89,  s.  21,   (part.) 

34.  Suppressing  will,  penalty  for.— Every  person  who  sup- 
presses any  will  shall,  after  thirty  days  from  the  time  when  such  will 
should  first  have  been  made  public,  be  liable  to  a  penalty  of  twenty 
dollars  for  each  month  during  which  such  suppression  continues. 
R.   S.,  c.  89,  s.  33. 


SCHEDULE. 

(A) 

(Sect.  15.) 

Certificate   of   Married   Woman's   Acknowledgment   op 

Execution  of  Will. 

Province  of  Nova  Scotia, 

County  cf SS. 

Be  it  remembered  that  on  this day  of A.D., 

19..    .., before  me,  the  subscriber , personally  came  and 

appeared  C.  D.,  of wife  of  A.  B.,  of ,  the 

testatrix  mentioned  in  the  foregoing  (or  within-  will,  who  having 
been  by  me  examined  separate  and  apart  from  her  said  husband,  did 
declare  and  acknowledge  that  she  executed  the  same  of  her  free 
will,  and  without  any  fear,  threat,  compulsion,  or  other  undue  in- 
fluence of,  from  or  by  her  said  husband. 
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QUEBEC 


CIVIL  CODE  OF    LOWER    CANADA. 

BOOK  III.  TITLE  SECOND. 

OF  GIFTS  INTER  VIVOS  AND  BY  WILL. 

CHAPTER  FIRST. 


GENERAL   PROVISIONS- 

|T     754.  A  person  cannot  dispose  of  his  property  by  gratuitous  title, 
otherwise  than  by  gift  inter  vivos  or  by  will.     C.  N.  893. 

755.  Gi'ft  inter  vivos  is  an  act  by  which  the  donor  divests  himself, 
by  gratuitous  title,  of  the  ownership  of  a  thing,  in  favor  of  the 
donee,  whose  acceptance  is  requisite,  and  renders  the  contract  per- 
fect. This  acceptance  makes  it  irrevocable,  saving  the  cases  provided 
for  by  law  or  a  valid  resolutive  condition     r-    N.  894. 

756.  A  will  is  an  act  of  gift  in  contemplation  of  death  by  means 
of  which  the  testator,  without  the  intervention  of  the  person  bene- 
fited, makes  a  free  disposal  of  the  whole  or  of  a  part  of  his  property, 
to  take  effect  only  after  his  death,  with  power  at  all  times  to  revoke 
it.  Any  acceptance  of  it  purporting  to  be  made  in  his  lifetime  is  of 
no  effect.     C.  N.  895. 

757.Certain  ifts  may  be  made  irrevocably  inter  vivos  in  a  con- 
tract of  marriage,  to  take  effect,  however,  only  after    death.     They 
partake  of  gifts  inter  vivos  and  of  wills  and  are  treated  of  specially  in 
the  sixth  section  of  the  second  chapter  of  this  title,     C.  N.  897;  C. 
C.  597- 

758.  Every  gift  made  so  as  to  take  effect  only  after  death, 
which  is  not  valid  as  a  will,  or  as  permitted  in  a  contract  of  mar- 
riage, is  void.     C.  N.  943,  947. 

759.  The  prohibitions  and  restrictions  as  to  the  capacity  for 
contracting,  alienating  or  acquiring,  established  elsewhere  in  this 
code,  apply  to  gifts  inter  vivos  and  to  wills,  with  the  modifications 
contained  in  the  present  title. 

760.  Gifts  inter  vivos  or  by  will  may  be  conditional. 

An  impossible  condition,  or  one  contrary  to  good  morals,  to 
law,  or  to  public  order,,  upon  which  a  gift  inter  vivos  depends,  is  void 
and  renders  void  the  disposition  itself,  as  in  other  contracts.  In  a 
will  such  a  condition  is  considered  as  not  written,  and  does  not 
annul  the  disposition.     C.  N.  900,  1172;  C.  C.  13,  831. 
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CHAPTER  SECOND. 
of  gifts  inter  vivos. 

(Not  Printed). 
CHAPTER  THIRD. 

OF    WILLS. 


SECTION      I. 

Of  the  Capacity  to  give   and  to  receive  by  will. 

831.  Every  person  of  full  age,  of  sound  intellect,  and  capable 
of  alienating  his  property,  may  dispose  of  it  freely  by  will,  without 
distinction  as  to  its  origin  or  nature,  either  in  favor  of  his  consort, 
or  of  one  or  more  of  his  children,  or  of  any  other  person  capable 
of  acquiring  and  possessing,  and  without  reserve,  restriction,  or 
limitation;  saving  the  prohibitions,  restrictions,  and  causes  of  null- 
ity mentioned  in  this  code,  and  all  dispositions  and  conditions  con- 
trary to  public  order  or  good  morals.     C.  N.  qoi ;  C.  C.  13,  760. 

832.  The  capacity  of  married  women  to  dispose  of  property 
by  will  is  established  in  the  first  book  of  this  code,  in  the  title 
Of  Marriage.     C.  N.  905;  C.  C.   184. 

833.  Minors,  even  .of  the  age  of  twenty  years  and  over,  whether 
emancipated  or  not,  are  incapable  of  bequeathing  any  part  of  their 
property,     C.  N.  903,  904. 

834.  Tutors  and  curators  cannot  bequeath  property  for  thfe 
persons  under  their  control,  either  alone,  or  conjointly  with  such 
persons. 

Persons  interdicted  for  imbecility,  insanity  or  madness  cannot 
dispose  of  property  by  will.  The  will  of  a  prodigal  made  sub- 
sequently to  his  interdiction  may  be  confirmed  or  not  according  to 
circumstances  and  the  nature  of  the  dispositions. 

A  person  to  whom  an  adviser  has  been  judicially  appointed, 
whether  at  his  own  request  or  upon  an  application  for  his  interdic- 
tion, may  validly  dispose  of  property  by  will      C.  N.  901. 

835.  The  capacity  of  the  testator  is  considered  relatively  to  the 
time  of  making  his  will;  nevertheless  a  will  made  previously  to  a 
condemnation  from  which  civil  death  results,  is  without  effect  if  the 
36,   s.   2. 

836.  Corporations  and  persons  in  mortmain  can  only  receive  by 
will  such  property  as  they  may  legally  possess. — C.  C.  366. 

837.  (Minors  and  interdicted  or  insane  persons,  though  in- 
capable of  bequeathing,  may  receive  by  will. — C.   N.  906. 

testator  die  while  he  is  under  the  effect  of  such  condemnation.  C.  C. 

838.  The  capacity  to  receive  by  will  is  considered  relatively  to 
the  time  of  tihe  death  of  the  testator:  in  legacies  the  effect  of  which 
remains  suspended  after  the  death  of  the  testator,  whether  in  con- 
sequence of  a  condition  or  in  the  case  of  a  legacy  to  children  not 
yet  born,  or  of  a  substitution,  this  capacity  is  considered  relatively  to 
the  time  at  which  the  right  comes  into  effect. 
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Persons  benefited  by  a  will  need  not  be  in  existence  at  the  time 
of  such  will,  nor  be  absolutely  described  or  identified  therein:  It  is 
sufficient  that  at  tlhe  time  of  the  death  of  the  testator  they  be  in 
i  xistence,  or  that  they  be  then  conceived  and  subsequently  born 
viable,  and  be  clearly  known  to  be  the  (persons  intended  by  the  testa- 
tor. Even  in  the  case  of  suspended  legacies  already  referred  to  in 
this  article,  it  suffices  that  the  legatee  be  alive,  or  conceived,  subject 
to  the  condition  of  being  afterwards  born  viable,  and  that  he  prove 
to  be  the  person  indicated,  at  the  time  the  legacy  takes  effect  in  his 
■favor     C.  N.  906;  C.  C.  608,  000  et  s. 

839.  As  regards  testamentary  dispositions,  the  legal  presump- 
tions of  undue  influence  and  want  of  will,  arising  from  the  relation 
cf  priest  or  minister,  physician,  advocate  or  attorney,  in  which  the 
legatee  stands  toward  the  testator,  have  been  destroyed  by  the  in- 
troduction of  the  absolute  freedom  of  disposing  of  property  by 
will.  Presumptions  in  these  cases  are  to  be  established  as  in  all 
others.— C.  N.  909;  C.  C.  769. 

SECTION    11. 
Of  the  Form  of  Wills. 

840.  Dispositions  in  contemplation  of  death  made  of  a  person's 
whole  property,  or  of  part  thereof,  in  legal  form  by  will  or  codicil, 
and  whether  they  are  expressed  in  the  terms  of  an  appointment  of 
heir,  of  a  gift,  of  a  legacy,  or  in  other  terms  indicating  the  inten- 
tions of  the  testator,  take  effect  according  to  the  rules  hereinafter 
laid  down,  as  universal  legacies,  legacies  by  general  title,  or  as  par- 
ticular legacies.     C.  N.  967. 

841.  Two  or  more  persons  cannot  make  a  will  by  one  and  the 
same  act,  whether  in  favor  of  third  persons  or  in  favor  of  one 
another.     C.  N.  968. 

842.  Wills  may  be  made: — 

1.  In  notarial  or   authentic  form; 

2.  In  the  form  required  for  holograph  wills; 

3.  In  writing  and  in  presence  of  witnesses,  in  the  form  derived 
from  the  laws  of  England.     C.  N.  969. 

843.  Wills  in  authentic  form  cannot  be  dictated  by  signs, 
notaries  or  before  a  notary  and  two  witnesses;  the  testator,  in 
their  presence  and  with  them,  signs  the  will  or  declares  that  he 
cannot  do  so,  after  it  has  been  read  to  him  by  one  of  the  notaries  in 
presence  of  the  other  or  by  the  notary  in  presence  of  the  witnesses. 
Mention  is  made  in  the  will  of  the  observance  of  the  formalities. 
C.  N.  972;  C.  C.  1208. 

844.  Authentic  wills  must  be  made  as  originals  remaining  with 
the  notary. 

The  witnesses  must  be  named  and  described  in  the  will.  They 
must  be  of  the  male  sex,  of  full  age,  and  must  not  be  civilly  dead, 
nor  sentenced  to  an  infamous  punishment. 

Aliens  may  serve  as  witnesses. 

The  clerks  and  servants  of  the  notaries  cannot. 

The  date  and  place  of  its  execution  must  be  stated  in  the  will. 
C.  N.  971,  972,  975,  880;  C.  C.  36,  s.  4. 

845.  A  will  cannot  be  executed  before  notaries  who  are  related 
or  allied  to  the  testator  or  to  each  other,  in  the  direct  line,  or  in  the 
degree  of  brothers,  uncles,  or  nephews.    The    witnesses,    however, 
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may  be  related  or  allied  to  the   testator,  to  the  notary,  or  to  one 
another. 

846.  Legacies  made  in  favor  of  the  notaries  or  witnesses,  or 
to  the  wife  of  any  such  notary  or  witness,  or  to  any  relation  of  such 
notary  or  witness,  in  the  first  degree,  are  void,  but  do  not  annul  the 
other  provisions  of  the  will. 

Testamentary  executors  who  are  neither  benefited  nor  compen- 
sated by  the  will  may  serve  as  witnesses  to  its  execution. 

847.  Wills   in   authentic   form  cannot   be   dictated   by   signs. 
Deaf  mutes  and  others   who  cannot  declare   their  will  by  word 

of  mouth,  may  do  so  if  they  are  sufficiently  educated,  by  means  of 
instructions  written  by  themselves  and  handed  to  the  notary,  before 
or  at  the  execution  of  the  will. 

Deaf  mutes  and  such  persons  as  cannot  hear  the  will  read,  must 
read  it  themselves,  and  aloud,  as  regard  those  who  are  only  deaf. 

A  written  declaration  that  the  deed  contains  the  will  of  the 
testator  and  is  prepared  in  accordance  with  his  instructions,  may  be 
substituted  for  the  same  declaration  by  word  of  mouth,  when  it  is 
required. 

Mention  must  be  made  of  the  observance  of  those  exceptional 
formalities  and  of  their  cause. 

If  the  deaf  mutes  and  others  cannot  avail  themselves  of  the  pro- 
visions of  this  article,  they  cannot  make  wills  in  the  authentic  form. 

848.  Further  and  special  provisions  exist  for  the  district  of 
Gaspe,  to  remedy  the  want  of  notaries  for  the  execution  of  wills  as 
well  as  of  other  acts. 

Saving  these  provisions  of  a  local  nature,  ministers  of  religion 
cannot  replace  notaries  in  the  execution  of  wills;  neither  can  they 
serve  otherwise  than  as  ordinary  witnesses. 

849.  Wills  made  in  Lower  Canada  or  elsewhere  by  military  men 
m  active  service  out  of  garrison,  or  by  mariners  during  voyages,  on 
board  ship  or  in  hospital,  which  would  be  valid  in  England  as  re- 
gards their  form,  are  likewise  valid  in  Lower  Canada.     C.   N.  981. 

850.  Holograph  wills  must  be  wholly  written  and  signed  by  the 
testator,  and  require  neither  notaries  nor  witnesses.  They  are 
subject  to  no   particular   form. 

Deaf  mu;tes  who  are  sufficiently  educated,  may  make  holograph 
wills,  in  the  same  manner  as  other  persons  who  know  how  to  write. 
C.  N.  970. 

851.  Wills  made  in  the  form  derived  from  the  laws  of  England 
whether  they  affect  moveable  or  immoveable  property,  must  be  in 
writing  and  signed  at  the  end  with  the  signature  or  mark  of  the 
testator,  made  by  himself  or  by  another  person  for  him  in  his 
presence  and  under  his  express  direction,  which  signature  is  then  or 
subsequently  acknowledged  by  the  testator  as  having  been  sub- 
scribed by  him  to  his  will  then  produced,  in  presence  of  at  least  two 
competent  witnesses  together,  who  attest  and  sign  the  will  im- 
mediately, in  presence  of  the  testator  and  at  his  request. 

Females  may  serve  as  attesting  witnesses  and  the  rules  con- 
cerning the  competency  of  witnesses  are  the  same  in  all  other 
respects  as  for  wills   in  authentic  form. 

852.  Deaf  mutes  capable  of  understanding  the  meaning  of  a  will 
and  the  manner  of  making  one,  and  all  other  persons,  whether  literate 
or  not,  whose  infirmity  has  not  rendered  them  incapable  of  so 
understanding  or  of  expressing  their  intentions,  may  disoose  of  pro- 
perty by  will   in   the  form  derived    from   the   laws  of  England   pro- 
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vided  their  intention  and  the  acknowledgment  of  their  signature  or 
mark  are  manifested  in  presence  of  witnesses. 

853.  In  wills  made  in  the  last  mentioned  form,  legacies  made 
to  any  of  the  witnesses  or  to  the  husband  or  wife  of  any  such  wit- 
ness or  to  any  relations  of  such  witness,  in  the  first  degree,  are 
void,  but  do  not  annul  the  other  provisions  of  the  will. 

The  competency  of  testamentary  executors  to  serve  as  witnesses 
to  such  wills  is  subject  to  the  same  rules  as  in  wills  in  authentic 
form. 

854.  In  holograph  wills,  and  in  wills  made  in  the  form  derived 
from  the  laws  of  England,  whatever  comes  after  the  signature  of 
the  testator  is  looked  upon  as  a  new  act,  which  in  the  former  case 
must  likewise  be  written  and  signed  by  the  testator  or  signed  only 
in  the  latter.  In  this  latter  case  the  attestation  of  the  witnesses 
must  follow  each  signature  of  the  testator  or  come  after  the  last 
as  witnessing  the  whole  of  the  will  preceding  such  signature. 

In  wills  made  in  either  of  the  -forms  mentioned  in  this  article, 
date  and  place  need  not  be  mentioned  on  pain  of  nullity.  The 
judges  or  courts  must  decide  in  each  case  whether  their  absence 
creates  any  presumption  against  the  will  or  renders  uncertain  any 
of  its  particular  provisions. 

The  will  need  not  be  signed  upon  each  page. 

855.  The  formalities  to  which  wills  are  subjected  by  the  pro- 
visions of  the  present  section  must  be  observed  on  pain  of  nullity, 
unless  there  is  some  particular  exception  on  the  subjct. 

Nevertheless,  wills  purporting  to  be  made  in  one  form,  which 
are  void  as  such  in  consequence  of  the  inobservance  of  some  for- 
mality, may  be  valid  as  made  in  another  form,  if  they  contain  all 
the  requisites  of  the  latter.     C.  N.  iioi;  C.  C.  1221. 

SECTION    III. 

Of  the  Probate  and  Proof  of  Wills. 

856.  The  originals  and  legally  certified  copies  of  wills  made  in 
authentic  form  make  proof  in  the  same  manner  as  other  authentic 
writings. 

857.  Holograph  wills  and  those  made  in  the  form  .derived  from 
the  laws  of  England,  must  be  presented,  for  probate  to  the  court 
exercising  superior  original  jurisdiction  in  the  district  in  which  the 
deceased  had  his  domicile,  or,  if  he  had  none,  in  the  district  in 
which  he  died,  or  to  one  of  the  judges  of  such  court,  or  to  the  pro- 
thonotary of  the  district.  The  court,  or  judge,  or  the  prothonotary, 
receives  the  depositions  in  writing  and  under  oath  of  witnesses 
competent  to  give  evidence,  and  these  depositions  remain  affixed  to 
the  original  will,  together  with  the  judgment,  if  it  have  been  rendered 
out  of  court,  or  a  certified  copy  of  it,  if  it  have  been  rendered  in 
court.  Parties  interested  may  then  obtain  certified  copies  of  the 
will,  the  proof  and  the  judgment,  which  copies  are  authentic  and 
give  effect  to  the  will  until  it  is  set  aside  upon  contestation. 

If  the  original  of  the  will  be  deposited  with  a  notary,  the  court 
or  judge  or  the  prothonotary,  causes  such  original  to  be  delivered 
up.     C.N.  1007:   C.C.P.   1367,  1430. 

858.  The  heir  of  the  deceased  need  not  be  summoned  to  the 
probate  thus  made  of  the  will,  except  it  is  so  ordered  in  particular 
cases. 
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The  functionary  who  takes  the  probate  takes  cognizance  oi  all 
that  relates  to  the  will. 

The  probate  of  wills  does  not  prevent  their  contestation  by 
persons  interested. 

859.  The  acknowledgment  of  a  will  by  the  heir  or  by  any  in- 
terested person  has  its  effect  against  him,  as  regards  his  right  to 
contest  its  validity  subsequently,  but  does  not  prevent  the  probate 
and  the  depositing  of  the  will  with  the  prothonotary  in  the  proper 
manner,  in  so  far  as  concerns  other  parties  interested. 

860.  When  the  minute  or  the  original  of  a  will  has  been  lost 
or  destroyed  by  a  fortuitous  event  after  the  death  of  the  testator, 
or  has  been  withheld  without  collusion,  by  an  adversary  or  by  a 
third  party,  the  will  may  be  proved  in  the  manner  provided  in  such 
cases  for  other  acts  and  writings  in  the  title  Of  Obligations. 

If  the  will  have  been  destroyed  or  lost  before  the  death  of  the 
testator  without  the  fact  ever  having  come  to  his  knowledge,  it 
may  be  proved  in  the  same  manner  as  if  the  accident  had  occurred 
after  his   death. 

If  the  testator  knew  of  the  destruction  or  loss  of  the  will  and 
did  not  provide  for  such  destruction  or  loss,  he  is  held  to  have  re- 
voked it,  unless  he  subsequently  manifest  his  intention  of  maintain- 
ing its  provisions.    -C.  C.  892,  s.  3,  1233,  s.  6. 

861.  In  cases  where,  in  conformity  with  the  preceding  article, 
a  non-produced  will  may  be  judicially  proved,  a  probate  of  it  may 
also  be  obtained,  upon  petition  to  that  effect  and  positive  proof 
both  of  the  facts  which  justify  such  a  proceeding  and  of  the  con- 
tents of  the  will.  In  such  case  probate  of  the  will  is  held  to  be 
established  according  to  the  proof  deemed  sufficient,  and  to  what- 
ever modifications  may  be  found  in  t/he  judgment. 

862.  The  sufficiency  of  one  witness  applies  to  the  probate  and 
proof  of  wills,  even  of  those  lost  or  destroyed  if  the  court  or  judge 
be  satisfied.     C.  C.  P.  312. 

SECTION  iv. 
Of  Legacies. 
§  1. — Of  legacies  in  general. 

863.  Testamentary  dispositions  of  property  constitute  legacies, 
either  universal,  or  by  general  title,  or  by  particular  title. — C.  N. 
1 102;  C.  C.  873. 

864.  The  property  of  a  deceased  person  which  is  not  disposed 
of  by  will,  or  concerning  which  the  disposition  of  his  will  are  wholly 
without  effect,  remains  in  his  abintestate  succession,  and  passes  to 
his  lawful  heirs.     C.  C.   597. 

865.  When  a  legacy  made  subject  to  another  legacy  lapses,  from 
a  cause  dependent  upon  the  legatee,  the  legacy  to  which  it  is  thus 
subject  does  not  therefore  lapse,  but  is  deemed  to  form  a  distinct 
disposition,  charged  upon  the  heir  or  legatee  to  whom  the  lapsed 
legacy  accrues.     C.  C.  900  et.  s. 

866.  The  legatee  may  always  repudiate  the  legacy  so  long  as 
he  has  not  accepted  it.  The  acceptance  may  be  either  express  or 
implied.  Acceptance  may  be  implied  from  the  same  acts  as  in  abin- 
testate succession.  The  right  to  accept  a  legacy,  not  previously  re- 
pudiated, passes  to  the  heirs  and  other  legal  representatives  of  the 
legatee,  in  the  same  manner  as  heritable  rights  derived  from  the  law 
alone.     C.   C.  645  et.  s. 
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867.  Tutors  and  curators  may  accept  legacies,  subject  to  the 
same  restrictions  as  in  the  case  of  abintestate  successions. 

The  capacity  of  minors  and  of  persons  interdicted  for  prodi- 
gality, to  accept  legacies  for  themselves,  is  governed  by  the  rules 
established  for  the  acceptance  of  successions     C.  C.  301,  643. 

868.  Accretion  takes  place  in  favor  of  the  legatees  in  case  of 
lapsed  legacies,  when  such  legacies  are  made  in  favor  of  several  per- 
sons jointly. 

They  are  held  to  be  so  made  when  they  are  created  by  one  and 
the  same  disposition  and  the  testator  has  not  assigned  the  share  of 
each  co-legatee  in  the  thing  bequeathed.  Directions  given  to  divide 
the  thing  jointly  disposed  of  into  equal  aliquot  shares,  do  not  pre- 
vent accretion  from  taking  place. 

The  legacy  is  also  presumed  to  be  made  jointly  when  a  thing 
which  cannot  be  divided  without  deterioration  is  bequeathed  by  the 
same  act  to  several  persons  separately. 

The  right  to  accretion  applies  also  to  gifts  inter  vivos  made  in 
favor  of  several  persons  jointly,  when  some  of  the  donees  do  not 
accept. — C.  N.  1044,  1045;   C.  C.  et.  s.,  964. 

869.  A  testator  may  name  legatees   who  shall  be  merely  fiduciary 
or  simply  trustees  for  charitable  or  other  lawful  purposes  within  the 
limits  permitted  by  law;  he  may  also  deliver  over  his  property  for 
the  same  objects  to  his  testamentary  executors,  or  effect  such  pur- 
poses by  means  of  charges  imposed' upon  his  heirs  or  legatees. 

870.  Payment  made  in  good  faith  to  the  ostensible  heir,  or  to  a 
legatee  who  is  in  possession  of  the  succession,  is  valid  against  the 
heirs  or  legatees  who  present  themselves  afterwards;  saving  the 
recourse  of  the  latter  against  him  who  has  received  without  a 
right  to  do  so. — C.  C.  1145. 

871.  Fruits  and  interest  arising  from  the  thing  bequeathed 
accrue  to  the  benefit  of  the  legatee  from  the  time  of  the  death  of 
the  testator,  when  the  latter  has  expressly  declared  in  the  will  his 
intention  to  that  effect. 

Life  rents  or  pensions,  bequeathed  by  way  of  maintenance,  also 
begin  from  the  date  of  the  testator's  death. 

In  all  other  cases,  fruits  and  interest  do  not  accrue  until  they 
are  judicially  demanded,  or  until  the  debtor  of  the  legacy  is  put  in 
default.— C.  N.  1015. 

872.  The  rules  concerning  legacies  and  the  presumptions  of 
the  testator's  intention,  as  well  as  the  meaning  ascribed  to  certain 
terms,  give  way  to  the  formal  or  otherwise  sufficient  expression  of 
such  intention,  given  in  another  sense  or  with  a  view  to  different 
effects.  The  testator  may  derogate  from  these  rules  in  all  that  is 
not  contrary  to  public  order,  to  good  morals,  to  any  law  containing 
a  prohibition  or  some  other  applicable  declaration  of  nullity,  or  to 
the  rights  of  creditors  and  third  persons. — C.  C.  13. 

§  2. — Of  universal  legacies  and  legacies  by  general  title. 

873.Universal     legacies      are     testamentary     dispositions      by 
which  the  testator  gives  to  one  or  to  several  persons  the  whole  of 
the  property  he  leaves  at  his  death. 

legacies  are  only  by  general  title  when  the  testator  bequeaths 
an  aliquot  part  of  his  property,  as  a  half,  a  third,  or  a  universality, 
such  as  the  whole  of  his  moveable  or  immoveable  property,  or  the 
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whole  of  the  private  property  excluded  from  the  matrimonial  com- 
munity,  or  analiquot  part   of  any  such  whole. 

All  other  legacies  are  by  particular  title. 

The  exception  of  particular  things,  whatever  may  be  their 
number  or  value,  does  not  destroy  the  character  of  universal 
legacies,  or  of  legacies  by  general  title. — C.  N.   1003,   1010. 

874.  The  legatee  has  the  same  delays  as  the  heir  to  make  an 
inventory  and  to  deliberate.  If  he  have  not  assumed  his  quality 
within  the  delays,  and  he  afterwards  sued  for  the  debts  or  charges 
attached  to  his  legacy,  he  is  not  freed  from  the  costs  by  his  re- 
nunciation, any  more  than  the  heir  would  be. — C.  C.  664  et.  s.;  C.  C. 
P.   177,  s.   1. 

875.  The  liability  of  a  universal  legatee,  or  of  a  legatee  by 
general  title,  or  by  particular  title,  for  the  debts  and  hypothecs,  is 
explained  in  the  title  Of  Successions  and  in  certain  respects,  in  the 
present  section,  and  also  in  the  title  Of  usufruct.  C.  C.  472  et  s., 
735  et  s. 

876.  The  legatee  of  a  usufruct  bequeathed  as  a  universal 
legacy,  or  as  a  legacy  by  general  title,  is  personally  liable  towards 
the  creditors  for  the  debts  of  the  succession  even  for  the  principal, 
in  proportion  to  what  he  receives;  he  is  hypothecary  liable  for 
Whatever  claims  affect  the  immoveables  included  in  his  share,  as 
any  other  legatee  by  the  same  title,  and  with  the  same  recourse. 
The'  valuation  is  made  proportionately  between  him  and  the  pro- 
prietor in  the  manner  and  according  to  the  rules  set  forth  in 
article  474. — C.  C.  472  et  s. 

877.  A  testator  may  change  among  his  heirs  and  legatees  the 
manner  and  proportions  in  which  the  law  holds  them  liable  for  the 
payment  of  the  debts  and  legacies,  without  prejudice  to  the  per- 
sonal or  hypothecary  action  of  the  creditors  against  those  who  are 
legally  subject  to  the  right  claimed,  and  saving  the  recourse  of  the 
latter  against  those  upon  whom  the  testator  imposed  the  obliga- 
tion. 

878.  Universal  legatees  and  legatees  by  general  title  cannot, 
after  acceptance,  free  themselves  from  personal  liability  for  the 
debts  and  legacies  imposed  upon  them  by  law  or  by  the  will,  with- 
out having  obtained  benefit  of  inventory;  they  are  in  this  respect, 
and  in  all  that  concerns  their  administration,  the  rendering  of  their 
account  and  that  discharge  from  liability,  subject  to  the  same  rules 
as  the  heir,  and  to  the  obligation  of  registering. 

Legatees  by  particular  title  upon  whom  the  will  imposes  debts 
and  charges  of  uncertain  extent,  may,  in  the  same  manner  as  the 
heir  and  universal  legatee,  accept  only  under  benefit  of  inventory. 
C.  C.  660  et  s.;  C.  C.  P.  1405  et  s. 

879.  The  creditors  of  a  succession  have  a  right  to  the  separa- 
tion of  property  against  a  legatee  liable  for  a  debt,  in  the  same 
manner  as  against  an  heir,  for  the  portion  in  which  he  is  liable. 
C.  C.  743,   1990,  2106. 

§  3- — Of  legacies  by  Particular  title. 

880.  The  debts  of  a  testator  must  in  all  cases  be  paid  in  pre- 
ference to  his  legacies. 

Particular  legacies  are  paid  by  the  heirs,  or  universal  legatees, 
or  legatees  by  general  title,  each  in  the  proportion  for  which  he  is 
liable,  as  in  the  contribution  to  the  debts,  and  the  legatee  has  a 
right  to  demand  the  separation  of  property. 

54 
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If  the  legacy  be  imposed  upon  one  particular  heir  or  legatee, 
me  personal  action  of  the  legatee  by  particular  title  does  not  ex- 
tend to  the  others. 

The  right  to  a  legacy  does  not  carry  with  it  a  hypothec  upon 
the  property  of  the  succession,  but  the  testator,  whatever  may  be 
the  form  of  the  will,  may  secure  it  by  a  special  hypothecation  re- 
quiring, as  regards  the  rights  of  third  parties,  that  the  will  be  re- 
gistered.— C.  N.  1017;   C.  C.  472,  743,  21 10  et  s. 

881.  The  bequest  of  a  thing  which  does  not  belong  to  the 
testator,  whether  he  was  aware  or  not  of  another's  right  to  it,  is 
void  even  when  the  thing  belongs  to  the  heir  or  legatee  charged 
with  the  (payment  of  it. 

The  legacy  is,  however,  valid,  and  is  equivalent  to  the  charge  of 
procuring  the  thing  or  of  paying  its  value,  if  such  appear  to  have 
been  the  intention  of  the  testator.  In  such  case,  if  the  thing  be- 
queathed belong  to  the  heir  or  the  legatee  charged  with  the  pay- 
ment of  it,  whether  the  fact  was.  known  or  not  to  the  testator,  the 
particular  legatee  is  seized  of  the  ownership  of  his  legacy. — C  N. 
1021. 

882.  If  the  thing  bequeathed  belonged  to  the  testator  lor  a 
part  only,  he  is  presumed  to  have  bequeathed  only  the  part  which 
belonged  to  him  even  when  the  remainder  belongs  to  the  heir  or 
principal   legatee,  unless  his   intention  to  the  contrary  is   manifest. 

The  same  rule  applies  to  the  bequest  made  by  one  of  the  con- 
sorts of  a  thing  belonging  to  the  community;  saving  the  right  of 
the  legatee  to  the  whole  of  the  thing  bequeathed  under  the  cir- 
cumstances enumerated  in  the  title  concerning  marrige  convenants, 
and  generally  in  the  case  of  the  following  article. — C.   C.   1293. 

888*  If  the  testator  since  the  making  of  the  will  have  become, 
wholly  or  in  part,  owner  of  the  thing  bequeathed,  the  legacy  is 
valid  as  regards  whatever  remains  in  his  succession,  notwithstand- 
ing the  provisions  contained  in  the  preceding  article;  excepting  the 
case  in  which  the  thing  remains  in  the  succession  onlv  by  reason 
of  the  nullity  of  a  subsequent  voluntary  alienation  of  it  by  the 
testator.— C.   N.   1021;   C.   C.  897. 

884.  When  a  legacy  by  particular  title  comprises  a  universality 
of  assets  and  liabilities,  as  for  example  a  certain  succession,  the 
legatee  of  such  universality  is  held  personally  and  alone  for  the 
debts  connected  with  it,  without  prejudice  to  the  rights  of  the  cre- 
ditors against  the  heirs  and  universal  .  legatees  or  legatees  by 
general  title,  who  have  their  recourse  against  the  particular  legatee. 
385*  In  the  case  of  insufficiency  of  the  property  of  the  succession 
or  of  the  heir  or  legatee  liable  for  the  payment,  the  legacies  en- 
titled to  preference  are  paid  first,  and  the  remainder  is  then  divided 
rateably  among  the  other  legatees  in  proportion  to  the  value  of 
their  respective  legacies.  Legatees  of  a  certain  and  determinate 
object  take  it  without  being  bound  to  contribute  to  the  payment 
of  the  other  legacies  which  have  no  preference  over  theirs. 

886.  To  obtain  the  reduction  of  particular  legacies,  the  credi- 
tors must  first  have  discussed  the  heir  or  legatee  who  is  personally 
bound,  and  have  availed  themselves  in  time  of  the  right  to  separa- 
tion of   property.  '\  .  .  .       ,    , 

The  creditors  exercise  this  reduction  against  each  of  the  par 
ticular  legatees  for  a  share  only,  in  proportion  to  the  value  of  his 
legacy,  but  the  particular  legatees  may  free  themselves  by  giving  up 
the   particular    legacies   or   their  value. 
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887.  Creditors   of  the   succession,  in  the  case  of  reduction  of 
particular  legacies,  have  a  preferable  right  to  the  thing  bequeathed 
•over  the  creditors   of  the  legatee,  as  in  the  case  of  separation  of 
property. 

A  particular  legatee  suffering  such  reduction  has  his  recourse 
against  the  heirs  or  legatees  who  are  personally  liable,  and  is  sub- 
stituted by  law  in  all  the  rights  of  the  creditor  thus  paid. 

888.  When  an  immoveable  bequeathed  has  been  increased  by 
further  acquisitions  of  property,  the  property  thus  acquired,  even 
if  it  be  contiguous,  is  not  deemed  to  form  part  of  the  legacy,  unless 
from  its  destination  and  the  circumstances  it  may  be  presumed  that 
the  testator  intended  it  to  form  a  mere  dependency,  constituting 
with  the  immoveable  bequeathed  but  one  and  the  same  property. 

Buildings  embellishments  and  improvements  are  deemed  to  be 
adjuncts  of  the  thing  bequeathed. — C.  N.  1019. 

889.  If  before  or  since  the  will,  the  immoveable  bequeathed  have 
been  hypothecated  for  a  debt  of  the  testator  remaining  still  due,  or 
even  for  the  debt  of  a  third  person  whether  it  was  known  or  not  to 
the  testator,  the  heir,  or  the  universal  legatee,  or  the  legatee  by 
general  title  is  not  bound  to  discharge  the  hypothec,  unless  he  is 
obliged  to  do  so  by  the  will.  A  usufruct  established  upon  the 
thing  bequeathed  is  also  borne  without  recourse  by  the  particular 
legatee.     The   same  rule  applies  to   servitudes. 

If,  however,  the  hypothecary  debt  of  a  third  person,  of  which 
the  testator  was  ignorant,  affect  at  the  same  time  the  particular 
legacy  and  the  property  remaining  in  the  succession,  the  benefit  of 
division  may  reciprocally  be  claimed. — C.  N.  1020;  C.  C.  741. 

890.  A  legacy  made  in  favor  of  a  creditor  is  not  deemed  to 
be  in  compensation  of  his  claim,  nor  that  in  favor  of  a  servant  in 
compensation  of  his  wages. — C.  N.  1023.- 

§  4. — Of  the  seizing  of  legatees. 

891.  Legatees  by  whatever  title,  are  by  the  death  of  the 
testator,  or  by  the  event  which  gives  effect  to  the  legacy,  seized  of 
the  right  to  the  thing  bequeathed,  in  the  condition  in  which  it 
then  is,  together  with  all  its  necess.ary  dependencies,  and  with  the 
right  to  obtain  payment,  and  to  prosecute  all  claims  resulting  from 
the  legacy  without  being  obliged  to  obtain  legal  delivery. 

SECTION  v. 

Of  the  Revocation  and  Lapse  of  Wills  and  Legacies. 

892.  Wills  and  legacies  cannot  be  revoked  by  the  testator 
except: — 

1.  By  means  of  a  subsequent  will  revoking  them  either  ex- 
pressly or  by  the  nature  of  its  disipositions; 

2.  By  means  of  a  notarial  or  other  written  act,  by  which  a 
change  of  intention  is  expressly  stated; 

3.  By  means  of  the  destruction,  tearing  or  erasure  of  the 
holograph  will,  or  of  that  made  in  the  form  derived  from  the  laws 
of  England,  deliberately  effected  by  him  or  by  his  order,  with  the 
intention  of  revoking  it;  and  in  some  cases  by  reason  of  the 
destruction  or  loss  of  the  will  by  a  fortuitous  event  becoming  known 
to  him,  as  explained  in  the  third  section  of  the  present  chapter; 

4.  By  his  alienation  of  the  thing  bequeathed.— C.  N.  1035;  C. 
C.    756,   860. 
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893.  The  revocation  of  a  will  or  of  a  legacy  may  also  be  de- 
manded : — 

i.  On  the  ground  of  the  complicity  of  the  legatee  in  the  death 
of  the  testator,  or  by  reason  of  grievous  injury  done  to  his  memory, 
in  the  same  manner  as  in  the  case  of  legal  succession,  or  if  the 
legatee  hindered  the  revocation  or  modification  of  the  will; 

2.  By  reason  of  the  resolutive  condition; — Without  prejudice  to 
the  causes  for  which  the  validity  of  the  will  or  legacy  may  be  im- 
pugned. 

The  subsequent  birth  of  children  to  the  testator  does  not  affect 
the  revocation. 

Enmity  springing  up  between  him  and  the  legatee  does  not 
establish  a  presumption  of  revocation. — C.  N.  1046,  1047  \  C.  C.  610. 

894.  Subsequent  wills  which  do  not  revoke  the  preceding  ones 
in  an  express  manner,  annul  only  such  dispositions  therein  as  are 
inconsistent  with  or  contrary  to  those  contained  in  the  later  wills. — 
C.   N.    1036. 

895.  A  revocation  contained  in  a  subsequent  will  retains  its 
full  effect,  although  such  will  should  remain  inoperative  by  the 
reason  of  the  incapacity  of  the  legatee  or  of  his  refusal  to  accept. 

A  revocation  contained  in  a  will  which  is  void  by  reason  of 
informality,  is  also  void. — C.  N.  1037;  C.  C.  1221. 

896.  In  the  absence  of  express  dispositions,  the  circumstances 
and  the  indications  of  the  intention  of  the  testator  determine  whe- 
ther, upon  the  revocation  of  a  will  which  revokes  another  will,  the 
former    will    revives. 

897.  Every  alienation  by  the  testator  of  the  right  of  ownership 
in  the  thing  bequeathed,  even  in  a  case  of  necessity,  or  by  forced 
means,  or  with  right  of  redemption  reserved,  or  by  exchange 
carries  with  it,  unless  he  has  otherwise  provided,  a  revocation  of 
the  will  or  legacy  for  all  that  has  been  thus  disposed  of,  even 
though,    if  it   were  voluntary^  the    alienation  be  void. 

The  revocation  subsists  although  the  thing  should  afterwards 
have  returned  into  the  hands  of  the  testator,  unless  he  appears  to 
have  intended  the  contrary. — C.  N.   1038;  C.   C.  883. 

898.  A  person  cannot,  otherwise  than  by  the  effect  of  gifts  in 
contemplation  of  death  made  by  contract  of  marriage,  forego  his 
right  to  dispose  of  his  property  by  will  or  by  gift  in  contemplation 
of  death,  or  to  revoke  his  testamentary  dispositions.  Nor  can  a 
person  subject  the  validity  of  any  future  will  to  formalities,  expres- 
sions or  signs  not  required  by  law,  or  to  other  derogatory  clauses. — 
C.  C.  823. 

899.  Heirs  cannot  be  excluded  from  successions,  unless  the 
act  excluding  them   is   clothed  with   all  the    formalities  of  a  will. 

900.  Every  testamentary  disposition  lapses  if  the  person  in 
whose  favor  it  is  made  do  not  survive  the  testator. — C.N.  1039:  C. 
C.  838,  865,  868. 

901. Every  testamentary  disposition  made  under  a  condition 
which  depends  on  an  uncertain  event,  'lapses  if  the  legatee  die 
before  the  fulfilment  of  the  condition. — C.  N.  1040. 

902.    Conditions  which  are  intended  by  the  testator  to  suspend 
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only  the  execution  of  a  disposition,  do  not  prevent  the  legatee  from 
having  an  acquired  right  transmissible  to  his  heirs. — C.   N.   1041. 

903.  A  legacy  lapses  if  the  thing  bequeathed  perish  totally 
during  the  lifetime  of  the  testator. 

The  loss  of  a  thing  bequeathed  which  happens  after  the  death 
of  the  testator,  falls'  upon  the  legatee,  except  cases  wherein  the 
heir  or  other  holder  may  be  responsible  according  to  the  rules 
applicable  generally  to  things  which  form  the  subject  of  obliga- 
tions.— Ci  N.   1042. 

904.  A  testamentary  disposition  lapses  when  the  legatee  re- 
pudiates it  or  is  incapable  of  receiving  under  it. — C.  N.  1043. 
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REVISED   STATUTES   OF   CANADA,  190G. 

CHAPTER  29. 

AN    ACT   RESPECTING   BANKS   AND    BANKING. 

SHORT  TITLE. 

1.  This  Act  may  be  cited  as  the  Bank  Act,  53  V.,  c.  31,  s    L 
For  review  of  previous  banking  legislation,  see  Falconbridge  on 
Banking  and  Bills  of  Exchange,  chap.   I. 

(1)  Gushing  vs.  Dupuy,  L.  R.,  5  A.  C.  409  (1880). 

The  British  North  America  Act  of  1867,  8.  91,  in  assigning  to 
the  Dominion  Parliament  the  subjects  of  bankruptcy  and  insolvency 
Intended  to  confer  and  did  confer  on  it  legislative  power  to  Inter- 
fere with  property,  civil  rights  and  procedure  within  the  Provinces, 
•o  far  as  these  latter  might  be  affected  by  a  general  law  relating  to 
those  subjects.  Consequently  the  Dominion  enactment,  40  Vict., 
ch.  41,  s.  28,  amending  the  Canadian  Insolvent  Act,  and  providing 
that  the  judgment  of  the  Court  of  Appeal  in  matters  of  insolvency 
should  be  final,  i.  c,  not  subject  to  the  appeal  as  of  right  to  Hla 
Majesty  in  Council  allowed  by  the  Civil  Procedure  Code,  Article 
1178,  is  within  the  competence  of  the  Canadian  Parliament,  and 
does  not  infringe  the  exclusive  powers  given  to  the  Provincial  legia- 
lntures  by  sec.  92  of  the  Imperial  Statute.  Neither  does  It  infringe 
the  Queen's  prerogative,  for  it  only  limits  the  right  of  appeal  as 
given  by  the  Code. 

(2)  Merchants'  Bank  vs.  Smith   (1883),  8  S.  C.  R.  512. 
Sections  46,  47  and  48  of  34  Vic.,  ch.  5  (D),  are  intra  vires  of  the 

Dominion  Parliament. 

(3)  Quirt  vs.  The  Queen  (1891),  19  S.  C.  R.  510. 

In  1886  the  Bank  of  Upper  Canada  became  insolvent,  and  as- 
signed all  its  property  and  assets  to  trustees.  By  31  V.,  c.  17,  the 
Dominion  Parliament  Incorporated  the  said  trustees,  giving  them  au- 
thority to  carry  on  the  business  of  the  bank  so  far  as  was  necessary 
for  winding  up  the  same.  By  33  V.,  c.  40,  all  the  property  of  the 
bank  vested  in  the  trustees  was  transferred  to  the  Dominion  Gov- 
ernment, who  became  seized  of  all  the  powers  of  the  trustees. 

Held,  that  these  acts  were  intra  vires  of  the  Dominion  Parlia- 
ment. 

The  authority  to  pass  the  said  acts  cannot  be  referred  to  the  le- 
gislative jurisdiction  of  Parliament  over  "  banking  and  the  incorpo- 
ration of  banks,"  but  to  that  over  "  bankruptcy  and  Insolvency  ■■ 
only. 

(4)  Tennant  vs.  Union  Bank  of  Canada  (1894),  A.  C.  31. 

The  words  "  Banking,  Incorporation  of  Banks  and  the  Issue  of 
Paper  Money  "  In  section  91  of  the  British  North  America  Act,  1867, 
cover  the  case  of  warehouse  receipts  taken  as  security  by  a  bank  In 
the  course  of  the  business  of  banking.  Notwithstanding  section  92 
of  the  same  Act,  the  Dominion  Parliament  has  power  to  legislate 
with  respect  to  such  securities,  though  with  the  effect  of  modifying 
the  law  of  the  Province  in  relation  thereto;  e.g.,  the  provisions 
of  sec.  88   of  the  Bank  Act. 

(5)  Bank  of  Toronto  vs   hanibe  (1887),  12  App    Cas.  575. 

A  provincial  legislature  may  impose  a  tax  upon  banks  which 
carry  on  business  within  the  province,  varying  in  amount  with  their 
paid-up  capital  and  with  the  number  of  their  offices,  whether  their 
chief  place  of  business  is  within  the  province  or  not. 
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(6)  Windsor  vs.  Commercial  Bank  (1882),  3  Cart.  377,  3  Rusa 
and  Geld  420. 

A  provincial  legislature  may  impose  a  tax  on  the  Dominion 
notes  held  by  a  bank  in  the  province  as  part  of  its  cash  reserve  under 
sec.  60. 

INTERPRETATION. 

2.  Definitions  — In  this  Act,  unless  the  context  otherwise  re- 
quires:— 

(a)  Bank. — "Bank"  means  any  bank  to  which  this  Act  applies; 

(b)  Minister. — "Minister"  means  the  Minister  of  Finance  and 
Receiver  General; 

(c)  Association. — "Association"  means  the  Canadian  Bankers' 
Association,  incorporated  by  the  Act  passed  in  the  session  held  in 
the  sixty-third  and  sixty-fourth  years  of  Her  late  Majesty's  reign, 
chapter  ninety-three,  intituled  An  Act  to  incorporate  the  Canadian 
Banker/  Association: 

(d)  Curator. — "Curator"  means  any  person  appointed  under 
the  authority  of  this  Act  by  the  Canadian  Bankers'  Association  to 
supervise  the  affairs  of  any  bank  which  has  suspended  payment  in 
specie  or  Dominion  notes  of  any  of  its  liabilities  as  they  accrue; 

(e)  Circulation  Fund. — "Circulation  Fund"  means  the  fund 
heretofore  established  and  continued  by  the  authority  of  this  Act 
under  the  name  of  the  Bank  Circulation  Redemption  Fund; 

(f)  Goods,  "Wares  and  Merchandise. — "Goods,  wares  and 
merchandise"  includes  in  addition  to  the  things  usually  understood 
thereby,  timber,  deals,  boards,  staves,  saw-logs  and  other  lumber, 
petroleum,  crude  oil,  and  all  agricultural  produce  and  other  articles 
of  commerce; 

(g)  Warehouse   Receipt. — "Warehouse    receipt":  — 

(i.)  Means  any  receipt  given  by  any  person  for  any  goods,  wares 
or  merchandise  in  his  actual,  visible  and  continued  possession,  as 
bailee  thereof,  In  good  faith,  and  not  as  of  his  own  property,  and 

(Li.) Includes  receipts  given  by  any  person  who  is  the  owner  or 
keeper  of  a  harbor,  cove,  pond,  wharf,  yard,  warehouse,  shed,  store- 
house or  other  place  for  the  storage  of  goods,  wares  or  merchandise, 
for  goods,  wares  and  merchandise  delivered  to  him  as  bailee  and 
actually  in  the  place,  or  in  one  or  more  of  the  places  owned  or  kept 
by  him,  whether  such  person  is  engaged  in  other  business  or  not; 
and 

(iii.)  Includes  also  receipts  given  by  any  person  in  charge 
of  logs  or  timber  In  transit  from  timber  limits  or  other  lands,  to 
the  place  of  destination  of  such  logs  or  timber; 

(h)  Bill  of  Lading.— "Bill  of  lading"  includes  all  receipts  for 
goods,  wares  or  merchandise,  accompanied  by  an  undertaking  to 
transport  the  same  from  the  place  where  they  were  received  to 
some  other  place,  by  any  mode  of  carriage  whatever,  whether  by 
land  or  water,  or  partly  by  'land  and  partly  by  water; 

(i)  Manufacturer. — "Manufacturer"  includes  manufacturers  of 
logs,  timber  or  lumber,  maltsters,  distillers,  brewers,  refiners  and 
producers  of  petroleum,  tanners,  curers,  packers,  canners  of  meat, 
pork,  fish,  fruit  or  vegetables,  and  any  person  who  produces  by 
hand,  art,  process  or  mechanical  means  any  goods,  wares  or  mer- 
chandise; 

(j)  President. — "President"  does  not  include  an  honorary  pre- 
sident; 
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2.  Public  Notice,  How  Given. — Where  by  this  Act  any  public 
notice  is  required  to  be  given,  the  notice  shall,  unless  otherwise 
specified,  be  given  by  advertisement, — 

(a.)  In  one  or  more  newspapers  published  at  the  place  where 
the  read  office  of  the  bank  is  situate;  and 

(b.)  In  the  "Canada  Gazette,"  53  Vict.,  chap  31,  ss.  2,  54  and  102; 
63-64  Vict.,  chap.  26,  ss.  3  and  24.     4-5  E.  VII.,  "chap.  4,  s.  4. 

(a)  Bank. — The  banks  to  which  this  act  applies  are  specified 
in  sees.  3,  4,  5  and  6.  By  sec.  156,  every  person  assuming  or  using 
the  title  "bank,"  "banking  company,"  etc.,  without  being  authorized 
so  to  do  by  this  Act,  or  by  some  other  act  in  force  in  that  behalf,  is 
guilty  of  an  offence  against  this  act. 

As  to  what  is  a  bank  in  regard  to  its  business  and  powers,  see 
notes  to  sec.  76. 

A  bank  for  the  purpose  of  the  Bills  of  Exchange  Act  means  an 
incorporated  bank  or  savings  bank  carrying  on  business  in  Canada 
(see  sec.  2  (c)  of  that  act,  infra). 

(b)  "Minister." — The  Minister  of  Finance  and  Receiver-Gen- 
eral is  frequently  referred  to  in  the  act.  He  is  also  chairman  of  the 
Treasury  Board,  which  exercises  important  functions  under  the 
act.  See  sees.  15  to  17,  33,  35,  67,  68  and  137.  By  the  act  respect- 
ing the  Department  of  Finance  and  the  Treasury  Board.  The 
Board  consists  of  the  Minister  of  Finance  and  Receiver-General,  and 
any  five  of  the  Ministers  belonging  to  the  King's  Privy  Council  for 
Canada,  to  be  nominated  from  time  to  time  by  the  Governor-in- 
Council;  the  Board  acts  as  a  committee  of  the  Privy  Council  on 
all  matters  relating  to  finance,  revenue  and  expenditure,  or  public 
accounts,  which  are  referred  to  it  by  the  Council,  or  to  which  the 
Board  thinks  it  necessary  to  call  the  attention  of  the  Council,  and 
has  power  to  require  from  any  public  department,  board  or  officer, 
or  other  person  or  party  bound  by  law  to  furnish  the  same  to  the 
government,  any  account,  return,  statement,  document  or  informa- 
tion which  the  Board  deems  requisite  for  the  due  performance  of  its 
duties. 

(d)  "Cnrator." — See  sec.  117. 

(e    "Circulation  Fund." — See   sec.    64,   infra. 

(f)  "Goods,  Wares  and  Merchandise.  See  notes  to  sec  76. 
This  expression  is  used  also  in  sees.  86  to  91. 

(g)  "Warehouse  Receipt." — 

Oh)  "Bill  of  Lading." — A  warehouse  receipt  is  in  some  re- 
spects like  a  bill  of  lading.  Each  is  a  receipt  or  acknowledgment 
that  the  goods  of  one  person  have  been  received  by  another,  but 
the  legal  effects  of  these  documents  at  common  law  were  very  dif- 
ferent. A  bill  of  lading,  being  an  acknowledgment  by  a  carrier  that 
goods  had  been  received  for  carriage,  was  an  instrument  well 
known  to  commerce,  and  by  the  custom  of  merchants  peculiar  in- 
cidents were  attached  to  it,  the  most  important  of  which  was  that 
upon  its  transfer  the  property  in  the  goods  mentioned  in  it  passed 
to  the  transferee.  A  warehouse  receipt  on  the  contrary  has  not  by 
custom  any  peculiar  incidents  attached  to  it,  and  its  mere  trans- 
fer did  not  pass  to  the  transferee  the  property  in  the  goods  (Bank 
of  British  North  America  v.  Clarkson,  1869,  19  C.  P.  at  p.  168). 

Bills  of  Lading  Act  and  Factors'  Acts.— In  England  the  Bills 
of  Lading  Act  and  the  Factors  Acts  have  largely  extended  the  ef- 
fect of  bills  of  lading,  and  the  rights  of  the  holders  of  them.  The 
former  act  confers  upon  the  consignee  of  goods  named  in  a  bill  of 
lading,  and  an  endorsee  of  a  bill  of  lading,  to  whom  the  property 
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in  the  goods  pass  upon,  or  by  reason  of  such  consignment  or  en- 
dorsement the  same  rights  of  suit,  and  subjects  him  to  the  same 
liability  as  if  the  contract  contained  in  the  bill  of  lading  had  been 
made  with  himself.  The  latter  acts  are  intended  to  afford  security 
to  persons  dealing  with  factors  or  agents  entrusted  with  the  pos- 
session of  goods,  or  of  the  documents  of  title  to  goods.  These  or 
similar  acts  are  in  force  in  various  parts  of  Canada.  Cf.,  R.  S.  C, 
c.  118. 

Collateral  Security. — The  Bank  Act  does,  however,  deal  with 
the  subject  of  warehouse  receipts  and  bills  of  lading  (as  denned  in 
this  section)  to  the  extent  of  giving  the  banker  special  privileges 
in  regard  to  taking  such  documents  as  collateral  security  See 
sees.  86  et  seq. 

Bill  of  Lading  not  a  Negotiable  Instrument. — A  bill  of  lad- 
ing is  not  negotiable  in  the  special  sense  that  a  bill  of  exchange 
may  be  negotiable.  The  mere  honest  possession  of  a  bill  of  lading 
endorsed  in  blank,  or  upon  which  the  goods  are  made  deliverable 
to  bearer,  is  not  such  a  title  to  the  goods  as  the  like  possession  of 
a  ibill  of  exchange  would  be  to  the  money  promised  to  be  paid  by 
the  acceptor^  The  endorsemmt  of  a  bill  of  lading  gives  np  better  right 
to  the  goods  'than  tlie  endorser  himself  had  (except  in  cases  where  an 
agent  entrusted  with  it  may  transfer  it  to  a  bona  fide  holder  under 
the  Factors'  Acts),  so  that  if  the  owner  should  lose  or  have  stolen 
from  him  a  bill  of  lading  endorsed  in  blank,  the  finder  or  the  thief 
could  confer  no  title  upon  an  innocent  third  person.  But  the  title 
of  bona  fide  third  persons  will  prevail  against  the  seller  who  has  ac- 
tually transferred  the  bill  of  lading  to  the  buyer,  although  he 
may  have  been  induced  by  the  buyer's  fraud  to  do  so,  because  a 
transfer  obtained  by  fraud  is  only  voidable,  not  void.  Benjamin  on 
Safles,  5th  ed.  1906,  p.  919.    Pollard  v.  Vinton,  1881,  105  U.  S.  at  p.  8. 

APPLICATION. 

GENERAL. 

3.  To  what  Banks  this  Act  applies. — The  provisions  of  this  Act 
apply  to  the  several  banks  enumerated  in  Schedule  A  to  this  Act, 

and  to  every  bank  incorporated  after  the  first  day  of  January 
one  thousand  nine  hundred  and  five,  whether  this  Act  is 
specially  mentioned  in  its  Act  of  incorporation  or  not,  but  not  to 
any  other  bank,  except  as  hereinafter  specially  provided.  53  V., 
c.  31.  s.  3. 

4.  Bank  charters  continued  to  July  1,  1911,  as  to  some 
particulars. — The  charters  or  Acts  of  incorporation  and  any  Acts 
in  amendment  thereof,  of  the  several  banks  enumerated  in  schedule 
A  to  this  Act,  are  continued  in  force  until  the  first  day  of  July,  one 
thousand  nine  hundred  and  eleven,  so  far  as  regards,  as  to  each  of 
such  banks: — 

(a.)  The  incorporation  and  corporate  name; 

(b.)  The  amount  of  the  authorized  capital  stock; 

(c.)  The  amount  of  each  share  of  said  stock;  and, 

(d.)  The  chief  place  of  business; 
subject  to  the  right  of  each  of  such  banks   to   increase   or   reduce 
its  authorized  capital  stock  in  the  manner  hereinafter  provided 

2.  As  to  Other  Particulars—  As  to  all  other  particulars,  the 
Act  shall  form  and  be  the  charter  of  each  of  the  said  banks  untdl 
the  first  day  of  July,  one  thousand  nine  hundred  and  eleven. 
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3.  Forfeited  ot  Void  Charters  not  Continued. — Nothing  in 
this  section  shall  be  deemed  to  continue  in  force  any  charter  or 
Act  of  incorporation,  if,  or  in  so  far  as  it  is,  under  the  terms  there- 
of, or  under  the  terms  of  this  Act  or  of  any  other  Act  passed  or  to 
he  passed,  forfeited  or  rendered  void  by  reason  of  the  non-perform- 
ance of  the  conditions  of  such  charter  or  Act  of  incorporation,  or 
by  reason  of  insolvency,  or  for  any  other  reason  63-64  V.,  c.  26,  s. 
6. 

SCHEDULE    A. 

1.  The  Bank  of  Montreal. 

2    The  Bank  of  New  Brunswick. 

3:  The  Quebec  Bank. 

4.  The  Bank  of  Nova  Scotia. 

5.  The  St.  Stephen's  Bank. 

6.  The  Bank  of  Toronto. 

7.  The  Molsons'  Bank. 

8.  The  Eastern  Townships'  Bank. 

9.  The  Union  Bank  of  Halifax. 

10.  The  Ontaria  Bank 

11.  La  Banque  Nationale. 

12.  The  Merchants'  Bank  of  Canada. 

13.  La  Banque  Provinciale  du  Canada.  1 

14.  The  People's  Bank  of  New  Brunswick. 

15.  The  Union  Bank  of  Canada. 

16.  The  Canadian  Bank  of  Commerce. 

17.  The  Royal  Bank  of  Canada. 

18.  The  Dominion  Bank 

19.  The  Bank  of  Hamilton. 

20.  The  Standard  Bank  of  Canada. 

21.  La  Banque  de  St.  Jean. 

22.  La  Banque  d'Hochelaga. 

23.  La  Banque  de  St.  Hyacinthe. 

24.  The  Bank  of  Ottawa. 

25.  The  Imperial  Bank  of  Canada 

26.  The  Western  Bank  of  Canada." 

27.  The  Traders'  Bank  of  Canada. 

28.  The  Sovereign  Bank  of  Canada. 

29.  The  Metropolitan  Bank. 

30.  The  Crown  Bank  of  Canada. 

31.  The  Home  Bank  of  Canada, 

32.  The  Northern  Bank. 

33.  The  Sterling  Bank  of  Canada 

34.  The  United  Empire  Bank  of  Canada. 
—63-64  V.,  c.  26,  s.  4,  and  Sch.  A. 

The  first  27  banks  named  in  Schedule  A,  to  the  present  Act 
were  included  in  Schedule  A.  to  the  Bank  Act,  1890,  and  obtained 
the  usual  ten  years'  extension  of  their  charters  under  the  Act  of 
1900.  The  last  seven  banks  named  in  Schedule  A.  have  commenced 
business  since  1900. 

La  Banque  Provinciale  du  Canada  was  formerly  named  La  Ban- 
que Jacques  Carfrier  (63-64  Vict,  c.  102),  and  the  Royal  Bank  of 
Canada  was  formerly  named  the  Merchants  Bank  of  Halifax  (63- 
64  Vict,  c.  103.) 

The  Bank  of  British  North  America  is  specially  provided  for 
by  sec.  6. 
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The  following  banks  mentioned  in  Schedule  A.  have  suspended 
payment,  or  have  amalgamated  with  or  been  absorbed  by  other 
banks: 

1.  The  Ontario  Bank  is  being  wound  up,  most  of  its  assets  hav- 
ing been  taken  over  by  the  Bank  of  Montreal  in  October,  1906. 

2.  In  January,  1907,  the  shareholders  of  the  People's  Bank  of 
New  Brunswick  approved  of  the  sale  of  the  bank's  assets  to  the 
Bank  of  Montreal. 

3.  The  Crown  Bank  and  the  Northern  Bank  have  amalgamated 
under  the  name  of  the  Northern  Crown  Bank,  the  agreement  being 
ratified  by  their  respective  shareholders  in  February,  1908.  See 
Dominion  Act   of  1908. 

4.  The  Sovereign  Bank  in  January,  1908,  conveyed  its  assets  to 
trustees  for  the  purpose  of  liquidating  the  liabilities  of  the  bank. 

5.  La  Banque  de  St.  Jean  went  into  liquidation  in  April,  1908. 

6.  Da  Banque  de  St.  Hyacinthe  suspended  payment  24th  June, 
1908. 

7.  The  Western  Bank  of  Canada  has  been  absorbed  by  the 
Standard  Bank  of  Canada,  the  agreement  being  ratified  in  January. 
1909. 

Since  the  1st  of  January,  1905  (the  date  referred  to  in  sec.  3.) 
the  following  banks  not  mentioned  in  Schedule  A  liave  commenced 
business  or  have  been  incorporated  or  have  obtained  extensions  of 
time  for  obtaining  the  certificate  required  by  sees.  14  and  16:  — 

1.  Farmers  Bank  of  Canada,  incorporated  by  4  Edw.  VII.,  c. 
77,  time  extended  oy  5  Edw    VII.,  c.  92  and  by  6  Edw.  VII.,  c.  94. 

2.  Anglo-Canadian  and  Continental  Bank,  incorporated  1908. 

BANKS  IN   COURSE  OF  WINDING  UP. 

5.  Act  Continues  to  Apply  for  Purposes  of  Winding  up. — 

The  provisions  of  this  Act  shall  continue  to  apply  to  the  banks 
named  in  schedule  A  to  the  Bank  Act,  passed  in  the  fifty-third  year 
of  Her  late  Majesty's  reign,  chapter  thirty-one,  and  not  named  in 
schedule  A  to  this  Act,  but  only  in  so  far  as  may  be  necessary  to 
wind  up  the  business  of  the  said  banks  respectively;  and  the  char- 
ters or  Acts  of  incorporation  of  the  said  banks,  and  any  Acts  in 
amendment  thereof,  or  any  Acts  in  relation  to  the  said  banks  now 
in  force,  shall  respectively  continue  in  force  for  the  purposes  of 
winding-up,  and  for  such  purposes  only. 

2.  Bank  of  British  Columbia. — The  sections  of  this  Act  enu- 
merated in  the  next  following  section  shall  continue  to  apply  to 
the  Bank  of  British  Columbia,  but  only  in  so  far  as  may  be  neces- 
sary to  wind  up  the  business  of  the  bank.    63-64  V.,  c.  26,  s.  5. 

THE  BANK  Ox*  BRITISH  NORTH  AMERICA. 

6.  "What  Provisions  Applicable. — The  sections  of  this  Act 
which  apply  to  the  Bank  of  British  North  America  are  sections, — 

one  j 

two; 

six; 

seven: 

thirty-nine; 

forty-five; 

fifty-seven  to  sixty-one,  iboth  inclusive; 

sixty-three  to  one  hundred  any  twenty-four,  both  inclusive; 

one  hundred  and  thirty; 
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one  hundred  and  thirty-two  to  one  hundred  and  fifty-two,  both 
inclusive;  and, 

one  hundred  and  fifty-four  to  one  hundred  and  fifty-seven,  both 
inclusive. 

2.  The  other  sections  of  this  Act  do  not  apply  to  the  Bank  of 
British  North  America.     53  V.,  c.   31,  s.  6;   63-G4  V.,  c.  26,   s.  7. 

7.  Chief  Office  at  Montreal. — For  the  purposes  of  the  sever- 
al sections  of  this  Act  made  applicable  to  the  Bank  of  British  North 
America,  the  chief  office  of  the  Bank  of  British  North  America  shall 
be  the  office  of  the  bank  at  Montreal  in  the  province  of  Quebec. 
53  V.,  c.  31,  s.  7. 

The  Bank  of  British  North  America  was  incorporated  by  royal 
charter,  and  has  a  corporate  existence  independently  of  the  act. 
Its  head  office  is  situated  in  London,  Eng.  The  bank  is  subject  to 
the  Bank  Act  to  the  extent  specified  in  sec.  6. 

INCORPORATION  AND  ORGANIZATION  OP  BANKS. 

8.  Particulars  of  Act  of  Incorporation. — The  capital  stock  of 
every  bank  hereafter  incorporated,  the  name  of  the  bank,  the  place 
where  its  chief  office  is  to  be  situated,  and  the  name  of  the  provi- 
sional directors,  shall  be  declared  in  the  Act  of  incorporation  of 
such  every  bank  respectively.     53  V.,  c.  31,  s.  9. 

9.  Form  thereof. — An  Act  of  incorporation  of  a  bank  in  the 
form  set  forth  in  schedule  B  to  this  Act  shall  be  construed  to  con- 
fer upon  the  bank  thereby  incorporated  all  the  powers,  privileges 
and  immunities,  and  to  subject  it  to  all  the  liabilities  and  provisions 
set  forth  in  this  Act.     53  V.,  c.   31,  s.  9. 

SCHEDULE  B. 

An  Act  to  incorporate  the  Bank. 

Whereas  the  persons  hereinafter  named  have,  by  their  petition, 
prayed  that  an  Act  be  passed  for  the  purpose  of  establishing  a 
bank  in  ,  and  it  is  expedient  to  grant  the  prayer  of 

the  said  petition: 

Therefore  His  Majesty,  by  and  with  the  advice  and  consent  of 
the  Senate  and  House  of  Commons  of  Canada,  enacts  as  follows: — 

I.  The  persons  hereinafter  named,  together  with  such  others 
as  become  shareholders  in  the  corporation  by  this  Act  created,  are 
hereby  constituted  a  corporation  by  the  name  of 

hereinafter  called  the  Bank. 

2.  The  capital  stock  of  the  bank  shall  be  dollars. 

3.  The  chief  office  of  the  bank  shall  be  at 

4. 

shall  be  the  provisional 
directors  of  the  Bank. 

5.  This  Act  shall,  subject  to  the  provisions  of  section  sixteen  of 
The  Bank  Act.  remain  in  force  until  the  first  day  of  July,  in  the 
year  one  thousand  nine  hundred  and  eleven. 

53  V.,  c.  31.  sch.  B.;   63-64  V.,  c.  26.  s.  45. 

10.  Capital  Stock  and  Shares.— The  capital  stock  of  any  bank 
hereafter  incorporated  shall  be  not  less  than  five  hundred  thousand 
dollars,  and  shall  be  divided  into  shares  of  one  hundred  dollars 
each.     53  V.,  c.  31,  s.  10. 

II.  Provisional  Directors.— The  number  of  provisional  direct- 
ors shall  be  not  less  than  five; 
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2.  Tenure. — The  provisional  directors  shall  hold  office  until 
directors  are  elected  by  the  subscribers  to  the  stock,  as  hereinafter 
provided.     53  V.,  c.  31,  s.  11;  4-5  E.  VII  ,  c.  4,  s.  1. 

As  hereinafter  provided,  see  sec.  13." 

12.  Opening  of  Stock  Books. — For  the  purpose  of  organiz- 
ing the  bank,  the  provisional  directors  may,  after  giving  public  no- 
tice thereof,  cause  stock  books  to  be  opened,  in  which  shall  be  re- 
corded the  subscriptions  of  such  persons  as  desire  to  become  share- 
holders in  the  bank. 

2.  Where. — Such  books  shall  be  opened  at  the  place  where  the 
chief  office  of  'the  bank  is  to  be  situate,  and  elsewhere,  in  the  discre- 
tion of  the  provisional  directors. 

3.  How  Long. — Such  stock  may  be  kept  open  for  such  time  as 
the  provisional  directors  deem  necessary.     53  V  ,  c.  31,  s.  12. 

Powers  of  Provisional  Directors. — The  powers  of  the  provis- 
ional directors  seem  to  be  limited  to  the  organization  of  the  bank, 
and,  for  that  purpose,  to  the  opening  of  stock  books  and  the  obtain- 
ing of  subscriptions  and  payments  thereon  sufficient  to  comply 
with  sec.  13,  and  then  under  the  last  mentioned  section  the  calling 
of  a  meeting  of  subscribers  to  supplant  them  by  the  election  of  dir- 
ectors from  among  the  subscribers,  which  the  provisional  directors 
themselves  may  never  be.  (In  re  North  Simcoe  Railway  Co.  v. 
Toronto,  1874,  36  U.  C.  R.  at  p.  119.)  They  are  merely  trustees  to 
start,  as  it  were,  the  ordinary  legal  machinery  into  motion.  Upon 
the  meeting  of  the  subscribers  and  the  election  of  directors,  the 
whole  object  of  the  appointment  of  provisional  directors  is  satisfied, 
and  their  authority  ceases.  (Michie  v.  Erie  &  Huron,  1876,  26  C. 
P.  at  p.  574,  Cf.  Monarch  Life  v.  Brop'hy,  1907,  14  O.  L.  R.  1,  12). 

The  prohibition  of  section  14  against  the  bank's  commencing 
the  business  of  banking  is  not  intended  to  prevent  calls  being 
made  on  stock  subscribed  for,  or  to  prevent  the  board  of  provision- 
al directors  from  doing  any  acts  for  and  in  the  name  of  the  bank 
within  the  power  of  directors,  so  long  as  such  acts  fall  short  of 
what  might  properly  be  termed  "commencing  operations."  (North 
Sydney  v.  Greener,  1898,  31  N.  S.   R.  41. 

13.  First  Meeting  of  Subscribers. — So  soon  as  a  sum  not  less 
than  five  hundred  thousand  dollars  of  the  capital  stock  of  the  bank 
has  been  bona  fide  subscribed,  and  a  sum  not  less  than  two  hundred 
and  fifty  thousand  dollars  thereof  has  been  paid  to  the  Minister,  the 
provisional  directors  may,  by  public  notice,  published  for  at  least 
four  weeks,  call  a  meeting  of  the  subscribers  to  the  said  stock,  to 
be  held  in  the  place  named  in  the  Act  of  incorporation  as  the  chief 
place  of  business  of  the  bank,  at  such  time  and  at  such  place  there- 
in as  set  forth  in  the  said  notice. 

2.  Business  Thereat. — The  subscribers  shall  at  such  meeting, — 

(a)  determine  the  day  upon  which  the  annual  general  meeting 
of  the  bank  is  to  be  held;  and, 

(b)  Elect  such  number  of  directors,  duly  qualified  under  this 
Act,  not  less  than  five,  as  they  think  necessary; 

3.  Tenure  of  Directors. — Such  directors  shall  hold  office  until 
the  annual  general  meeting  in  the  year  next  succeeding  their  elec- 
tion 

4.  Provisional  Directors  Cease. — Upon  the  election  of  direct- 
ors as  aforesaid,  the  functions  of  the  provisional  directors  shall 
cease.     53  V.,  c.  31,  s.  13;  4-5  E.  VII.,  c.  4.,  s.  2. 

Prerequisites  to  Commencement  of  Business. — The  require- 
ments to  be  satisfied  before  a  new  bank    commences    business    as 
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provided  by  this  and  the  next  following  three  sections  are,  briefly, 
the  following: 

1.  Bona  fide  subscriptions  of  $500,000  and  payment  on  account 
thereof  to  the  Minister  of  Finance  of   £250,000  (Sec.  13) 

2.  Calling  of  meeting  of  subscribers  by  the  provisional  direc- 
tors, and  election  of  directors  (Sec.  13). 

3.  Obtaining  of  certificate  from  the  Treasury  Board  within  one 
year  from  the  ipassing  of  the  Act  of  incorporation  (Sees.  14  and  16.) 

Upon  the  issue  of  the  Treasury  Board's  certificate,  the  Minister 
of  Finance  is  required  to  pay  to  the  bank  without  interest  the 
amount  deposited  with  him,  after  deducting  therefrom  $5,000  for 
the  purposes  of  the  Bank  Circulation  Redemption  Fund  under  sec- 
tion 64.  In  the  event  ofv.no  certificate  being  issued  within  the  year, 
the  Minister  is  required  to  repay  the  amount  deposited  to  the  per- 
son depositing  the  same,  and  the  charter  of  the  bank  lapses. 

The  "public  notice"  required  is  prescribed  by  sec.  2,  sub-sec.  2 

14.  Permission  of  Treasury  Board  to  Commence  Business. 
— The  bank  shall  not  issue  notes  or  commence  the  business  of  bank- 
ing until  it  has  obtained  from  the  Treasury  Board  a  certificate  per- 
mitting it  to  do  so. 

2.  No  certificate  until  Directors  Elected. — No  application 
for  such  certificate  shall  be  made  until  directors  have  been  elected 
by  the  subscribers  to  the  stock  in  the  manner  hereinbefore  pro- 
vided.    53  V,,  c.  31,  s.  14. 

See  notes  to  section  13. 

Sec.  132  makes  it  an  offence  against  this  Act  to  issue  notes  or 
commence  business  before  the  obtaining  of  the  certificate. 

Sec.  15  prescribes  the  conditions  to  be  performed  before  the  cer- 
tificate of  the  Treasury  Board  may  be  given. 

"Commence  the  business  of  banking,"  refers  to  the  transaction 
of  business  with  the  public  as  distinguished  from  dealings  connect- 
ed with  subscriptions  for  stock.  Cf.  North  Sydney  v.  Greener,  re- 
ferred to  in  the  notes  to  sec.  12.) 

15.  When  Certificate  may  "be  granted. — No  certificate  shall 
be  given  by  the  Treasury  Board  until  it  has  been  shown  to  the 
satisfaction  of  the  Board,  by  affidavit  or  otherwise,  that  all  the  re- 
quirements of  this  Act  and  of  the  special  Act  of  incorporation  of 

the  bank,  as  to  the  payment  required  to  be  made  to  the  Minister, 
the  election  of  directors,  deposit  for  security  for  note  issue,  of 
other  preliminaries  have  been  complied  with,  and  that  the  sum  so 
paid  is  then  held  by  the  Minister; 

2  "Within  one  Year. — No  such  certificate  shall  be  given  ex- 
cept within  one  year  from  the  passing  of  the  Act  of  incorporation 
of  the  bank  applying  for  the  said  certificate.     53  V.,  c.  31,  s.  15. 

16.  If  certificate  not  Granted — Powers  to  Cease  — If  the 
bank  does  not  obtain  a  certificate  from  the  Treasury  Board  within 
one  year  from  the  time  of  the  passing  of  its  Act  of  incorporation, 
all  the  rights,  powers  and  privileges  conferred  on  the  bank  by  its 
Act  of  incorporation  shall  thereupon  cease  and  determine,  and  be  of 
no  force  or  effect  whatever.     53  V.,  c.  31,  s.  16. 

See  notes  to  sec.  13. 

17.  Deposit,  how  disposed  of  if  certificate  granted  — Upon 
the  issue  of  the  certificate  in  manner  hereinbefore  provided,  the 
Minister  shall  forthwith  pay  to  the  bank  the  amount  of  money  so 
deposited  with  him  as  aforesaid,  without  interest,  after  deducting 
therefrom  the  sum  of  five  thousand  dollars  required  to  be  deposited 

55 


866  THE  BANK  ACT. 

under  the  provisions  of  this  Act  for  the  securing  of  the  notes  is- 
sued by  the  bank. 

2.  If  Certificate  not  Granted. — In  case  no  certificate  is  issued 
by  the  Treasury  Board  within  the  time  limited  for  the  issue  there- 
of, the  amount  so  deposited  shall  be  returned  to  the  person  deposit- 
ing the  same. 

3.  Minister  not  Bound. — In  no  case  shall  the  Minister  be  un- 
der any  obligation  to  see  to  the  proper  application  in  any  way  of 
the  amount  so  returned.    53  V.,  c.  31,  B.  17^ 

See  notes  to  sec.  13. 

Sec.  64  requires  the  Minister  of  Finance  to  retain  the  sum  of 
$5,000  for  the  purposes  of  the  Bank  Circulation  Redemption   Fund. 

INTERNAL  REGULATIONS. 

18.  By-laws. — The  shareholders  of  the  bank  may  regulate,  by 
by-law,  the  following  matters  incident  to  the  management  and  admin- 
istration of  the  affairs  of  the  banit,  that  is  to  say:  — 

(a)  The  day  upon  which  the  annual  general  meeting  of  the 
shareholders  for  the  election  of  directors  shall  be  held; 

(b)  The  record  to  be  kept  of  proxies,  and  the  time,  not  ex- 
ceeding thirty  days,  within  which  proxies  must  be  produced  and 
recorded  prior  to  a  meeting  in  order  to  entitle  the  holder  to  vote 
thereon; 

(c)  The  number  of  the  directors,  which  shall  be  not  less  than 
five,  and  the  quorum  thereof,  which  shall   be  not  less  than  three; 

(d.)  Subject  to  the  provisions  hereinafter  contained,  the  qualifi- 
cation.: of  -directors; 

(e.)  The  method  of  filling  vacancies  in  the  board  of  directors, 
whenever  the  same  occur  during  each  year; 

(f.)  The  time  and  proceedings  for  the  election  of  directors,  in 
case  of  a  failure  of  any  election  on  the  day  appointed  for  it; 

(g.)  The  remuneration  of  the  president,  vice-president  and 
other  directors;  and 

(h.)  The  amount  of  discounts  or  loans  which  may  be  made  to 
-directors,  either  jointly  or  severally,  or  to  any  one  firm  or  person, 
or  to  any  shareholder,  or  to  corporations. 

2.  Guarantee  and  Pension  Funds. — The  shareholders  may  au- 
thorize the  directors  to  establish  guarantee  and  pension  funds  for 
the  officers  and  employees  of  the  bank  and  their  families,  and  to 
contribute  thereto  out  of  the  funds  of  the  bank. 

3.  Zxisting  By-laws  continued. — Until  it  is  otherwise  prescrib- 
ed by  by-law  under  this  section,  the  by-laws  of  the  bank  on  any 
matter  which  may  be  regulated  by  by-law  under  this  section  shall 
remain  in  force,  except  as  to  any  provision  fixing  the  qualification 

As  to  qualification  of  directors,  the  section  is  subject  to  sec.  20. 
V.,  c.  31,  s.  18;  4-5  E.  VII.,  c.  4,  s    3. 

The  shareholders  meet  and  vote  at  the  annual  general  meet- 
ings of  the  bank  (the  first  of  such  meetings  being  held  at  a  time 
appointed  under  sec.  13  and  subsequent  ones  being  regulated  by 
by-law  under  sec.  18),  and  at  special  general  meetings  called  by 
virtue  of  sec.  31.  Sec.  32  regulates  the  voting  at  any  shareholders' 
ttneetings.  Although  the  shareholders  may  name  the  day  of  the  an- 
nual meeting,  the  hour  of  the  day  is  appointed  by  the  directors, 
the  place  of  meeting  must  be  the  head  office  of  the  bank  and  pub- 
lic notice  must  be  given  (sec.  21).  It  is  advisable  that  the  by-law 
appointing  a  day  for  the  election  of  directors  (sec.  18)  should  also 
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provide  for  the  possible  failure  of  the  election  on  that  day,  as  by 
sec.  27  the  election  may  take  place  on  any  other  day  appointed  by 
by-law  of  the  shareholders.  A  meeting  held  on  the  day  first  ap- 
pointed could  no  doubt  be  legally  adjourned  to  another  named  day, 
so  as  to  allow  of  the  election  of  directors.  (Reg.  v.  Wimbledon, 
1882,  8  Q.  B.  D.  at  p.  463).  Failing  an  adjournment,  a  special  gen- 
eral meeting  of  the  shareholders  would  have  to  be  called. 

As  to  the  general  meetings  of  the  shareholders,  cf.  sees.  21,  22 
23  and  31. 

As  to  proxies,  cf.  sec.  32 

As  to  qualification  of  directors,  the  sectionis  subject  to  sec  20. 

As  to  filling  of  vacancies  during  the  year,  cf.  sec.  25. 

In  case  of  failure  to  elect  directors,  the  old  directors  continue 
In  office  until  a  new  election  is  made:  see  sec.  27. 

The  aggregate  amount  of  loans  to  directors  and  firms  of  which 
they  are  partners  must  be  shown  in  the  monthly  return,  schedule 
D.  See  sec.  112 

For  other  powers  expressly  conferred  upon  the  shareholders 
by  the  Act.  see  sees.     31  (4),  33,   35,  55,  101  and  103. 

19.  Board,  of  Directors.— The  stock,  property,  affairs  and  con- 
cerns of  the  bank  shall  be  managed  by  a  board  of  directors,  who 
Bhall  be  elected  annually  in  manner  hereinafter  provided,  and  shall 
be  eligible  for  re-election.     53  V.,  c.  31,  s.  19. 

The  number  of  directors  is  to  be  not  less  than  five  and  their 
quorum  not  less  than  three,  but  otherwise  their  number  and  quor- 
um are  subject  to  regulation  by  the  shareholders.  (Sec.  18.)  CI 
notes  to  sec.  12. 

See  also  the  following  sections  relating  to  directors. 

20.  Qualification. 
21-27.     Election. 
28.     Meetings. 

29-30.     General    Powers. 

Duties  and  Liabilities  of  Directors. — At  every  annual  meet- 
ing of  the  shareholders  it  is  the  duty  of  the  outgoing  directors  to 
submit  a  clear  and  full  statement  of  the  affairs  of  the  bank,  con- 
taining the  particulars  required  by  sec.  54  and  any  additional 
statements  which  may  be  lawfully  required  by  the  shareholders 
under  sec    55. 

The  directors  are  responsible  for  knowingly  and  wilfully  con- 
curring in  declaring  any  dividend  or  bonus  so  as  to  impair  the 
paid-up  capital.     (Sec.  58.) 

A  director  is  liable  criminally  if  he  pledges,  assigns1  or  hypo- 
thecates notes  of  the  bank  (sec.  139),  if  he  refuses  to  make  calls  on 
the  double  liability  of  the  shareholders  after  the  expiration  of  three 
months  from  the  insolvency  of  the  bank  (sec.  154),  if  he  wilfully 
gives  or  concurs  in  giving  any  creditor  of  the  bank  any  fraudulent, 
undue  or  unfair  preference  over  other  creditors  (sec.  155),  or  if  he 
makes  any  wilfully  false  or  deceptive  statement  in  any  account, 
statement,  return  report  or  other  document  respecting  the  affairs 
of  the  bank  (sec.  153.)  In  the  last  case  he  is  also  responsible  for 
all  damages  sustained  by  any  person  in  consequence  of  such  state- 
ment. 

20.  Qualifications.— Each   director   shall — 

(a.)  When  the  paid-up  capital  stock  of  the  bank  is  one  million 
dollars  or  less,  hold  stock  of  the  bank  on  which  not  less  than  three 
thousand  dollars  have  been  paid  up; 

(b.)  When  the  paid-up  capital  stock  of  the  bank  is  over  one 
million    dollars  and   does  not  exceed   three   million    dollars,    hold 
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stock  of  the  T>ank  on  which  not   less  than  four  thousand  dollars 
have  been  paid  up;  and 

(c  )  When  the  paid-up  capital  stock  of  the  bank  exceeds  three 
million  dollars,  hold  stock  of  the  bank  on  which  not  less  than  five 
thousand  dollars  have  been  paid  up; 

2.  Idem. — No  person  shall  be  elected  or  continue  to  be  a  director 
unless  he  holds  stock  paid  up  to  the  amount  required  by  this  Act,  or 
such  greater  amount  as  is  required  by  any  by-law  in  that  behalf. 

3.  Majority  to  be  British,  subjects— A  majority  of  the  direct- 
ors shall  be  natural  born  or  naturalized  subjects  of  His  Majesty.  53 
V.,  c.  31,  ss.  18  and  19. 

Qualification  of  Directors. — The  shareholders  may  under  sec. 
18  make  by-laws  requiring  additional  qualifications  for  a  director. 

21.  Election  of  Directors. — The  directors  shall  be  elected  by 
the  shareholders  on  such  day  in  each  year  as  is  appointed  by  the 
charter  or  by  any  by-law  of  the  bank,  and  at  such  time  of  the  day 
as  the  directors  appoint. 

2.  At  Head  Office. — The  election  shall  take  place  at  the  Ihead 
office  of  the  bank. 

3.  Notice. — Public  notice  of  the  election  shall  be  given  by  the 
directors  by  publishing  such  notice,  for  at  least  four  weeks  previous- 
ly to  the  time  of  holding  the  election,  in  a  newspaper  published  at 
the  place  where  the  head  office  of  the  bank  is  situate.  53  V.,  c.  31, 
s.  19. 

Public  Notice. — The  public  notice  required  is  defined  by  the  sec- 
tion, whereas  in  other  sections  (e.  g.,  sees.  13  and  31),  the  words 
"public  notice"  are  used  without  any  limitation  and  therefore  mean 
public  notice  as  defined  by  sec.  2,  sub-sec.  2. 

The  first  directors  are  elected  at  the  meeting  of  subscribers  called 
by  the  provisional  directors  under  sec.  13.  Thereafter  the  directors 
are  elected  at  the  annual  general  meeting  held  each  year  on  the  dav 
appointed  by  the  charter  or  by  by-law  of  the  shareholders  (sees.  18 
and  21),  or,  if  the  election  does  not  take  place  on  suclT  dav.  then  on 
any  other  day  according  to  the  by-laws  made  by  the  shareholders  in 
that  behalf  (sees.  18  and  27).  The  directors,  as  soon  as  mav  be  after 
their  own  election.,  elect  two  of  their  number  to  be  president  and 
vice-president  respectively,  and  thev  may  also  elect  one  of  their 
number  to  be  honorary  president  (sec.  24).  A  vacancy  which  occurs 
in  the  board  is  filled  in  the  manner  provided  by  the  bv-laws  (sees. 
18  and  25).  and  if  such  vacancv  is  in  thp  'office  of  president  or  vice- 
president,  the  directors  elect  such  officer  from  among  themselves  (sec. 
26).  The  president,  the  vice-president  or  any  director  mav  be  re- 
moved by  the  shareholders  at  a  special  general  meeting  called  for 
the  purpose  (sec.  31). 

22.  Who  sball  be  Directors. — The  persons,  to  the  number  au- 
thorized to  be  elected,  who  have  the  greatest  number  of  votes  at  any 
election,  shall  be  directors.     53  V.,  c.  31.  s.  19. 

23.  Provision  in  case  of  Equality  of  Votes.— If  it  happens  at 
any  election  that  two  or  more  persons  have  an  equal  number  of 
votps.  and  the  election  or  non-election  of  one  or  morp  of  such  per- 
sons as  a  director  o^  directors  depends  on  such  equality,  then  the 
directors  who  have  a  greater  number  of  votes  or  the  majority  of 
them,  shall,  in  order  to  complete  the  full  -number  of  directors,  de- 
termine which  of  the  said  persons  so  having  an  eoual  number  of 
vote^  *hall  be  a  director  or  directors.    53  V..  c  31,  s.  19. 

24.  Election  of  President  and  Vice-President — Honorary 
President. — The  diretcors,  as  soon  as  may  be  after  the'r  election, 
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©hall  proceed  to  elect,  by  ballot,  two  of  their  number  to  be  president 
and  vice-president  respectively. 

2.  The  directors  may  also  elect  by  ballot  one  of  their  number 
to  be  honorary  president.    53  V.,  c.  31,  s.  19;  4-5  E.  VII. ,  c.  4,  s.  4. 

As  to  the  duties  of  president  and  vice-president,  see  sec.  28. 

25.  Vacancies,  how  filled. — If  a  vacancy  occurs  in  the  board 
of  directors,  the  vacancy  shall  be  filled  in  the  manner  provided  by 
the  by-laws:  Provided  that,  if  the  vacancy  is  not  filled,  the  acts  of 
a  quorum  of  the  remaining  directors  shall  not  be  thereby  invalidat- 
ed.   53  V..  c.  31.  s.  19. 

Sec.  18,  sub-sec.  1,  clause  (e),  confers  upon  the  shareholders 
power  to  regulate  by  -by-law  the  method  of  filling  vacancies  in  the 
board. 

26.  Vacancy  of  President  or  Vice-President. — If  a  vacancy 
occurs  in  the  office  of  the  president  or  vice-president,  the  directors 
shall,  from  among  themselves,  elect  a  president  or  vice-president,  who 
shall  continue  in  office  for  the  remainder  of  the  year.  53  V..  c.  31, 
s.  19. 

27.  Failure  of  Election. — If  an  election  of  directors  is  not 
made  on  the  day  appointed  for  that  purpose,  such  election  may  take 
place  on  any  other  day,  according  to  the  by-laws  made  by  the  share- 
holders in  that  behalf. 

2.  The  directors  in  office  on  the  day  appointed  for  the  election 
of  -directors  shall  remain  in  office  until  a  new  election  is  made.  53 
V.,  c.  31,  s.  20. 

Cf.  sec.  18,  sub-sec^  1  (e). 

28.  Meetings  of  Directors. — The  president,  or  in  his  absence 
the  vice-president,  shall  preside  at  all  meetings  of  the  directors. 

2.  Idem. — If  at  any  meeting  of  the  directors,  both  president  and 
vice-president  are  absent,  one  of  the  directors  present,  chosen  to 
act  pro  tempore,  shall  preside, 

3.  Voting. — The  president,  vice-president  or  president  pro 
tempore,  so  presiding,  shall  vote  as  a  director,  and  shall,  if  there  is 
an  equal  division  on  any  question,  also  have  a  casting  vote.  53  V., 
c.  31.  s.  21. 

This  section  contains  the  only  provisions  of  the  Act  relating  to 
directors'  meetings,  except  the  provisions  of  section  18,  giving  power 
to  the  shareholders  to  regulate  the  quorum.    Cf.,  sec.  12. 

Duties  of  President   and   Vice-President— Cf.,  sec.   24. 

Th.e  only  duties  imposed  specially  upon  the  president  (or  in  his 
absence  the  vice-president),  by  the  Act  are  to  preside  at  meetings  of 
directors  (sec.  28),  to  sign  the  bonds  and  other  obligations  of  the 
bank  (sec.  73),  and  to  sign  the  monthly  and  other  returns  to  the 
government  (sees.  112,  113  and  114). 

29.  General  Powers  of  Directors.— The  directors  may  make 
by-laws  and  regulations,  not  repugnant  to  the  provisions  of  this 
Act  or  to  the  laws  of  Canada,  with  respect  to, — 

(a)  The  management  and  disposition  of  the  stock,  property,  af- 
fairs and  concerns  of  the  bank; 

(ib)  The  duties  and  conduct  of  the  officers,  clerks  and  servants 
employed  therein;  and, 

(c)  All  such  other  matters  as  appertain  to  the  business  of  a 
bank. 

2^  Existing  By-laws,  continued.— All  by-laws  of  the  bank  here- 
tofore lawfully  made  and  now  in  force  with  regard  to  any  matter  re- 
specting which  the  directors  may  make  by-laws  under  this  section, 
including  any  by-laws  for  the  establishing  of  guarantee  and  pension 
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funds  for  the  employees  of  the  bank,  shall  remain  in  force  until 
they  are  repealed  or  altered  by  other  by-laws  made  under  this  Act. 
53  V.,  c.  31.  s.  22. 

The  exercise  by  the  directors  of  the  powers  given  by  this  'sec- 
tion is  subject  to  any  by-laws  made  by  the  shareholders  under  sec. 
18. 

Powers  in  regard  to  various  matters  are  conferred  upon  the  direct- 
ors bv  sees.  30,  31,  34,  36  to  38,  40  to  42,  56,  57  and  73. 

(1)  Busby  vs.  Bank  of  Montreal,  N.  B.    Equity  cases,  62  (1880). 

Held,  that  no  power  was  vested  in  the  directors  of  a  bank  to  pass 
a  by-law  fixing  the  date  of  the  annual  meeting  of  the  shareholders 
foT  the  election  of  directors,  and  that  it  was  therefore  ultra  vires; 
and  that  one  shareholder  could  not  maintain  a  bill  in  his  own  name 
alone  respecting  an  injury  common  to  all  the  shareholders. 

30.  Appointment  of  Officers. — The  directors  may  appoint  as 
many  officer,  clerks  and  servants  as  they  consider  necessary  for  tlhe 
carrying  on  of  the  business  of  the  bank. 

2.  Branches. — The  directors  may  also  appoint  a  director  or  di- 
rectors for  any  branch  of  the  bank. 

3.  Salaries.-nSuch  officers,  clerks  and  servants  may  be  paid  such 
salaries  and  allowances  as  the  directors  consider  necessary. 

4.  Secnrity.  The  directors  shall,  before  permitting  any  cashier. 
officer,  clerk  or  servant  of  the  bank  to  enter  upon  the  duties  of  his 
office,  require  him  to  give  a  bond,  guarantee  or  other  security  to  the 
satisfaction  of  the  directors,  for  the  due  and  faithful  performance  of 
his  duties.    53  V.,  c.  31,  s.  23. 

Under  this  section  the  directors  may  appoint  a  general  manager, 
and  branch  managers,  and  also  subordinate  officers  and  clerks.  They 
may  also  assign  to  one  or  more  members  of  the  board  of  directors 
the  special  supervision  of  Darticular  branches. 

(1)  Banque  Nationale  vs.   City  Bank,  17  L.  C.  J.  197  (1873). 
Cheques  fraudulently  initialled  as  accepted  by  the  manager  of  a 

bank,  and  for  which  the  drawer  has  given  in  exchange  to  the  man- 
ager certain  securities  Which  the  bank  retains,  cannot  be  repudiated 
by  the  bank,  when  the  cheques  are  held  by  a  bona  fide  holder  for 
value. 

(2)  Grieve  vs.  Motions'  Bank,  8  O.  R.  162  (1885). 

A  bank  manager  is  not  acting  without  the  scope  of  his  authority 
In  accepting  the  cheque  of  a  customer  to  deliver  to  another  customer 
on  a  particular  day,  or  on  the  happening  of  a  special  event. 

(3)  Exchange  Bank  vs.  La  Banque  du  Peuple,  M  L.  R  .  3  Q.  B. 
232  (1886). 

A  bank  is  liable  for  the  acceptance  by  its  president  and  cashier 
of  cheques  marked  good  on  future  dates  specified,  which  were 
afterwards  discounted  by  the  plaintiff  in  good  faith  and  in  the  ordi- 
nary course  of  business.  (Affirmed  by  Supreme  Court  10  L,.  N.  362.) 

(4)  Exchange  Bank  vs.  La  Banque  du  Peuple.  10  L.  N.  362  (1887). 
In  1881,  G.,  having  business  transactions   with    the    Exchange 

Bank,  agreed  with  C,  president  and  manager  of  the  bank,  that  in 
lieu  of  further  advances  the  bank  would  accept  his  cheque,  but 
made  payable  at  a  future  date.  On  the  19th  October.  1881.  G.  drew 
a  cheque  on  the  Exchange  Bank,  and  after  having  it  ae- 
cepted  as  follows:  "Good  on  February  19th.  1K82.  T.  Craig.  Presi- 
dent." got  the  cheque  discounted  by  the  People's  Bank  and  deposit- 
ed the  proceeds  to  his  credit  in  the  Exchange  Bank.  This  cheoue 
was  renewed  on  the  23rd  of  May,  and  It  was  presented  at  the  Ex- 
change Bank  and  paid.      Thereupon  another  cheque  for  the  same 
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amount  was  accepted  in  the  same  way  and  discounted  by  the  Peo-» 
pie's  Bank  on  the  7th  September,  1883.  At  the  time  of  the  suspen- 
sion of  payment  by  the  Exchange  Bank,  the  People's  Bank  had  In 
its  possession  four  cheques  signed  by  G.,  and  accepted  by  T. 
Craig,  president  of  the  Exchange  Bank,  which  were  subsequently 
presented  for  payment  on  the  dates  when  they  were  payable,  and 
duly  protested,  and  also  after  the  three  days  of  grace. 

The  total  amount  of  these  cheques  was  $66,020.64,  and  one  of 
them,  viz.,  the  one  dated  Tth  September,  1883,  for  $31,000,  was  a  re- 
newal of  the  cheque,  the  proceeds  of  which  had  been  paid  to  the 
credit  of  G.  in  the  Exchange  Bank. 

On  an  action  by  the  People's  Bank  against  the  Exchange  Bank, 
for  the  recovery  of  the  sum  of  $66,020.74,  based  on  the  four  cheques 
In  question,  the  Exchange  Bank  pleaded  inter  alia  that  C.  had  not 
acted  within  the  scope  of  his  duties  and  within  the  limits  of  his 
powers,  and  that  the  bank  had  never  authorized  or  ratified  his  ac- 
ceptance of  G.'s  cheques. 

Held,  affirming  the  judgment  of  the  Court  of  Queen's  Bench, 
that  under  the  circumstances  the  Exchange  Bank  was  liable  for  the 
acceptance  by  their  president  and  manager  of  G.'s  cheques  dis- 
counted by  the  People's  Bank  in  good  faith  and  in  due  course  of 
business. 

(5)  La  Banque  Jacques  Cartier  vs.  Montreal  City  and  District 
Saritu/s  Bank,  13  App.  Gas.  Ill    (1887). 

Where  the  accounts  of  a  bank  in  liquidation  had  been  changed 
so  as  to  represent  the  bank  as  a  debtor  in  respect  of  a  sum  which 
had  been  borrowed   by  its  manager  for  his  own  purposes:  — 

Held,  that  the  doctrine  of  acquiescence  and  ratification  by  the 
liquidating  authorities  would  not  avail  to  render  the  bank  liable  to 
pay  a  debt  which  it  never  owed. 

(6)  Bank  of  Commerce  vs.  Jenkins,  16  O.  R.  215  (1888). 

A  deed  executed  by  the  manager  of  a  bank,  not  being  under  the 
corporation  seal,  nor  under  a  signature  or  sign  manual,  where  It 
executed  documents,  was  not  binding  on  the  bank. 

(7)  Merchants'  Bank  vs.  Whidden,  19  S.  C.  R.  53  (1891). 

K.,  agent  of  a  bank  and  also  a  member  of  a  business  firm,  pro- 
cured accommodation  drafts  from  a  customer  of  the  bank,  which 
he  discounted  as  such  agent,  and,  without  endorsing  the  drafts, 
used  the  proceeds,  in  violation  of  his  instructions  from  the  head  of- 
fice, in  the  business  of  his  firm.  The  firm,  having  became  insolvent, 
executed  an  assignment  in  trust  of  all  their  property  by  which  the 
trustee  was  to  pay  "all  debts  by  the  assignors  or  either  of  them  due 
and  owing  or  accruing  or  becoming  due  and  owing"  to  the  said 
bank  as  first  preferred  creditor,  and  to  the  makers  of  the  accom- 
modation paper,  among  others,  as  second  preferred  creditors.  The 
estate  not  proving  sufficient  to  pay  the  bank  in  full,  a  dispute  arose 
as  to  the  accommodation  drafts,  the  bank  claiming  the  right  to  dis- 
avow the  action  of  the  agent  in  discounting  them  and  appropriating 
the  proceeds  In  breach  of  his  duty  as  creating  a  debt  due  to  it  from 
his  firm,  the  makers  claiming  that  they  were  really  debts  due  to 
the  bank  from  the  insolvents.  In  a  suit  to  enforce  the  carrying 
out  of  the  trusts  created  by  the  assignment— 

Held,  That  the  drafts  were  "debts  due  and  owing"  from  the  In- 
solvents to  the  bank  and  within  the  first  preference  created  by  the 
deed. 

K.  procured  the  accommodation  paper  for  the  sole  purpose  of 

borrowing  the  money  of  the  bank  for  his  firm,  and  when  the  firm 
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received  that  money  they  became    debtors    to   the   bank    for   the 
amount. 

That  the  agent  being  bound  to  account  to  the  bank  for  the 
funds  placed  at  his  disposal,  he  became  a  debtor  to  the  bank,  on- 
his  authority  being  revoked,  for  the  amount  of  these  drafts  as 
money  for  which  he  had  failed  to  account.  Whether  or  not  the 
bank  had  a  right  to  elect  to  treat  the  act  of  the  agent  as  a  tort  was 
not  important,  as  in  any  case  there  was  a  debt  due. 

(8)  Exchange  Bank  vs.  Fletcher,  19  S.  C.  R.  278  (1891). 

The  Exchange  Bank,  in  advancing  money  to  P.  on  the  security 
of  Merchants'  Bank  shares,  caused  the  shares  to  be  assigned  to 
their  mailaging  director,  and  an  entry  to  be  made  in  their  books 
that  the  managing  director  held  the  shares  in  question  on  behalf  of 
the  bank  as  security  for  the  loan.  The  bank  subsequently  credited 
F.  with  the  dividends  accruing  thereon.  Later  on,  the  managing 
director  pledged  these  shares  to  another  bank  for  his  own  personal 
debt,  and  absconded. 

Held,  that  upon  re-payment  by  F.  of  the  loan  made  to  him,  the 
Exchange  Bank  was  bound  to  return  the  shares  or  pay  their  value. 
The  prohibition  to  advance  upon  security  of  shares  of  another  bank 
contained  in  the  amendment  to  the. general  banking  act  applies  to 
the  bank  and  not  to  the  borrower. 

Assuming  that  the  subsequent  amendment  of  the  general  bank- 
ing act  forbade  the  taking  of  such  security  by  any  bank,  the 
amendment  did  not  alter  the  charter  of  the  Exchange  Bank,  35  Vic. 
ch.  51  (D),  under  which  the  Exchange  Bank  had  power  to  take  the 
shares  in  question  in  its  corporate  name  as  collateral  security.  To 
take  such  security  may  have  become  an  offence  against  the  bank- 
ing law,  punishable  from  the  beginning  as  a  misdemeanor  and  sub- 
ject to  a  pecuniary  penalty,  but  it  was  not  ultra  vires.  Art.  14  C.  C, 
which  declares  that  prohibitive  laws  import  nullity,  has  no  appli- 
cation to  such  a  case. 

(9)  Thompson  vs.  Bank  of  Nova  Scotia,  13  G.  L.  Times  311  (1893). 
It  is  no  part  of  the  business  of  a  bank  agent  to  institute  criminal 

proceedings  against  a  debtor  of  the  bank,  and  his  doing  so  is  in  ex- 
cess of  authority. 

(10)  Richards  vs.   Bank  of  Nova  Scotia,   26  S.  C.  R.   381   (1896), 

Where  an  agent  does  an  act  outside  of  the  apparent  scope  of  his 
authority,  and  makes  a  representation  to  the  person  with  whom  he 
acts  to  advance  the  private  ends  of  himself  or  someone  else  other 
than  his  principal,  such  representation  cannot  be  called  that  of  the 
principal.  In  such  a  case  it  is  immaterial  whether  or  not  the 
person  to  whom  the  representation  was  made  believed  the  agent 
had  authority  to  make  it. 

The  local  manager  of  a  bank  having  received  a  draft  to  be  ac- 
cepted Induced  the  drawer  to  accept  by  representing  that  certain 
goods  of  his  own  were  held  by  the  bank  as  security  for  the  drafts. 
In  an  action  on  the  draft  against  the  acceptor— 

Held,  that  the  bank  was  not  bound  by  such  representation;  that 
by  taking  the  benefit  of  the  acceptance  it  could  not  be  said  to  adopt 
what  the  manager  said  in  procuring  it,  which  would  burden  it  with 
responsibility  instead  of  conferring  a  benefit;  and  that  the  know- 
ledge of  the  manager  with  which  the  bank  would  be  affected  should 
be  confined  to  knowledge  of  what  was  material  to  the  transaction 
and  the  duty  of  the  manager  to  make  known  to  the  bank. 
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SECURITY  TO  BE   GIVEN. 

(1)  City  Bank  vs.  Brown,  2  L.  C.  R.  246  (1852). 

A  bond  conditional  upon  the  due  fulfilment  of  the  duties  of  an 
officer  in  a  bank  is  made  void  by  the  reduction  of  the  salary  stipu- 
lnted,  in  favor  of  such  officer,  in  and  by  the  deed  containing  such 
bond,  and  that  such  reduction,  without  the  consent  of  the  sureties, 
has  the  effect  of  a  novation. 

(2)  Bank  of  Upper  Canada  vs.  Bradshaw,  L.  R.,  1  P.  C.  479 
(1867). 

In  an  action  brought  by  a  banking  company  against  their  late 
manager  and  cashier,  to  recover  moneys  belonging  to  the  bank, 
alleged  to  have  been  improperly  applied  in  discounting  bills,  etc., 
for  his  own  advantage,  for  the  benefit  of  parties  and  companies 
with  whom  he  was  connected,  and  in  which  he  was  interested,  it 
appeared  that  such  transactions  were  all  in  the  ordinary  course  of 
the  business  of  the  bank;  that  he  had  not  exceeded  the  power  and 
authority  with  which  he  was  entrusted;  and  that  no  case  of  bad 
faith  could  be  proved  against  him.  Under  such  circumstances,  the 
action  of  the  bank  was  dismissed. 

(3)  Bank  of  Toronto  vs.  European  Assurance  Society,  14  L.  C.  J. 
186  (1870). 

Held,  that  the  allowing,  by  a  bank  manager,  of  overdrafts,  with- 
out security,  is  an  irregularity  within  the  meaning  of  a  policy  gua- 
ranteeing the  bank  against  such  loss  as  might  be  occasioned  to  the 
bank  by  the  want  of  integrity,  honesty  and  fidelity,  or  by  the  negli- 
gence, defaults  or  irregularities  of  the  manager,  where,  in  the 
opinion  of  the  court,  the  evidence  established  that  the  manager 
concealed  the  fact  of  the  overdrafts  from  the  head  office  by  ficti- 
tious returns,  and  acted  in  improper  concert  with  the  parties  whom 
he  allowed  to  overdraw. 

(4)  Banque  Rationale  vs.  Lesperance,  4  L.N.  147   (1881). 

The  teller  of  a  bank  endorsed  on  a  parcel  of  bank  notes  the 
amount  which  it  was  supposed  to  contain.  It  was  subsequently 
discovered  that  the  parcel  was  $6,300  short,  and  it  was  ascertained 
that  a  deficiency  of  the  same  amount  existed  in  the  teller's  ac- 
counts, and  had  been  during  several  years  skilfully  covered  up  and 
concealed  from  the  knowledge  of  the  authorities  of  the  bank,  who 
had  made  the  usual  inspections. 

Held,  that  a  guarantee  insurance  company  which  had  guaran- 
teed the  fidelity  of  the  teller  was  liable  for  the  deficiency,  but  only 
to  the  extent  which  occurred  after  the  contract  was  made. 

(5)  Exchange  Bank  vs.  Gault,  30  L.C.J.  259  (1886). 

A.  gave  a  bond  that  C,  who  was  cashier  of  a  bank,  would 
faithfully  perform  his  duties.  C.  was  afterwards  made  president 
of  the  bank,  and  when  in  such  a  position  committed  a  defalcation. 

Held,  that  the  bond  was  void. 

(6)  Springer  vs.  Exchange  Bank;  Barnes  vs.  Exchange  Bank,  14 
S.  C.  R.  716  (1887). 

The  sureties  of  an  absconding  bank  cashier  are  not  relieved 
from  liability  by  showing  that  the  bank  employed  their  principal 
!n  transacting  what  was  not  properly  banking  business,  in  the 
course  of  which  he  appropriated  the  bank  funds  to  his  own  use, 
the  claim  against  sureties  being  for  the  moneys  so  appropriated  by 
the  principal  and  not  for  losses  occasioned  by  such  illegal  transac- 
tions. 
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(7)  London  Guarantee  and  Accident  Co.  vs.  Hochelaga  Bank,  R. 
J.Q.R.,  3  Q.B.  25  (1893). 

The  cashier  of  a  bank  removed  bundles  of  notes  from  the  bank 
premises  to  his  residence,  for  the  purpose  of  signing  them,  but  it 
appeared  that  he  brought  them  all  back,  and,  subsequently,  in  his 
office  in  the  bank,  he  put  a  number  of  $5.00  notes  in  the  bundles, 
Instead  of  $10.00  notes,  and  thus  defrauded  the  bank  of  $8,140. 

Held,  1.  In  intrusting  the  notes  to  the  cashier  to  be  signed,  there 
was  no  negligence  on  the  part  of  the  bank  involving  a  violation  of 
the  terms  of  the  contract,  and  the  loss  was  one  caused  by  "fraud' 
and  dishonesty  amounting  to  embezzlement"  on  the  part  of  the  em- 
ployee, and  came  under  the  guarantee  given  by  the  policy. 

The  same  employee,  shortly  before  his  flight  from  the  country, 
caused  his  own  cneques  to  trie  amount  oi  $lo,y<4  to  De  ceruneu  Dy 
the  ledger-keeper  of  the  bank,  although  he,  the  cashier,  had  no 
funds  there. 

2.  This  act,  although,  technically  speaking,  not  constituting 
the  crime  of  embezzlement,  was  "fraud  and  dishonesty  amounting 
to  embezzlement"  on  the  part  of  the  cashier,  and  came  under  the 
guarantee  of  the  policy.  These  words  in  the  policy  have  to  be 
taken  in  their  ordinary  or  vulgar  sense,  as  otherwise  the  words 
"fraud  or  dishonesty"  would  be  without  effect. 

3.  The  fact  that  the  bank  recovered  a  large  part  of  the  money 
taken  did  not  affect  its  right  to  claim  under  the  policy,  there  being 
a  balance  of  total  loss  remaining  which  exceeded  the  amount  of  the 
policy. 

4.  The  claim  of  the  bank  was  not  affected  by  its  communica- 
tions with  the  employee  alter  his  flight,  such  communications  not 
having  had  any  injurious  effect  as  regards  the  guarantee  company. 

On  the  30th  May  the  cashier  did  not  appear  at  his  office,  and  a 
number  of  the  cheques  certified  by  the  ledger-keeper,  as  above  men- 
tioned, were  presented  and  paid,  although  he  had  no  amount  to  his 
credit  to  check  against.  On  the  following  day  the  bank  gave  notice 
of  the  defalcation  to  the  local  agent  of  the  guarantee  company— 

5.  The  notice  was  given  en  temps  utile,  and  the  bank  was 
not  guilty  of  negligence. 

31.   Special  General  Meeting A  special   general  meeting  of 

the  shareholders  may  be  called  at  any  time  by; 

(a.)  The  directors  of  the  bank,  or  any  four  of  them;  or 
(b.)    Any  number   not  less   than  twenty-five   of  the   sharehold- 
ers of  the  bank,  acting  by  themselves  or  by  their  proxies,  who  are 
together   proprietors   of   at  least   one-tenth   of  the  paid-up   capital 
stock  of  the  bank; 

2.  Notice. — Such  directors  or  shareholders  shall  give  six  weeks' 
previous  public  not  ce,  specifying  therein  the  object  of  such  meeting. 

3.  Place. — Such  meeting  shall  be  held  at  the  usual  place  of 
meeting  of  the  shareholders. 

4.  Removal  of  President,  Vice-President  or  director. — If  the 
object  of  the  special  general  meeting  is  to  consider  the  proposed  re- 
moval, for  maladministration  or  other  specified  and  apparently  just 
cause,  of  the  president  or  vice-pres'dent,  or  of  a  director  of  the  bank, 
and  if  a  majority  of  the  votes  of  the  shareholders  at  the  meeting  is 
given  for  such  removal,  a  director  to  replace  him  shall  be  elected  or 
appointed  in  the  manner  provided  by  the  by-laws  of  the  bank,  or, 
if  there  are  no  by-laws  providing  therefor,  by  the  shareholders  at 
the  meeting. 
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5     Choosing   another  President   or  Vice-President. — If  it   is 

the  president  or  vice-president  who  is  removed,  his  office  shall  be 
filled  by  the  directors  in  the  manner  provided  in  case  of  a  vacancy 
occurring  in  the  office  of  president  or  vice-p~resident.  53  V.,  c.  31.  s. 
24. 

Notice  of  meeting. — Probably  the  only  notice  required  for  the 
meeting  is  a  public  notice  as  defined  by  sec.  2  (2). 

As  to  shareholders'  meetings  generally,  Cf.  sec.  18. 

The  conditions  for  the  calling  of  a  special  general  meeting  pre- 
scribed by  this  section  must  be  strictly  complied  with. 

The  business  to  be  transacted  at  the  meeting  should  be  men- 
tioned in  the  notice. 

Filling  vacancies. — If  a  vacancy  is  created  by  a  proceeding  un- 
der this  section,  it  may  be  filled  in  the  manner  provided  by  sec.  25. 

32.  One  Vote  for  each  Share. — Every  shareholder  shall,  on  all 
occasions  on  which  the  votes  of  the  shareholders  are  taken,  have  one 
vote  for  each  share  held  by  him  for  at  least  thirty  days  before  the 
time  of  meeting. 

2.  Ballot. — In  all  cases  when  the  votes  of  the  shareholders  are 
taken,  the  voting  shall  be  by  ballot. 

3.  Majority  to  determine. — All  questions  proposed  for  the  con- 
sideration of  the  shareholders  shall  be  determined  by  a  majority  of 
the  votes  of  the  shareholders  present,  in  person  or  represented  by 
proxy. 

4.  Casting  vote. — The  chairman  elected  to  preside  at  any  meet- 
ing of  the  shareholders  shall  vote  as  a  shareholder  only,  unless  there 
is  a  tie,  in  which  case  he  shall,  except  as  to  the  election  of  a  director, 
have  a  casting  vote. 

5.  As  to  Joint  Holders  of  Shares. — If  two  or  more  persons  are 
joint  holders  of  shares,  any  one  of  the  joint  holders  may  be  em- 
powered, by  letter  of  attorney  from  the  other  joint  holder  or  holders, 
or  a  majority  of  them,  to  represent  the  said  shares,  and  to  vote  ac- 
cordingly. 

6.  Proxies. — Shareholders  may  vote  by  proxy,  but  no  person 
other  than  a  shareholder  eligible  to  vote  shall  be  permitted  to  vote 
or  act  as  proxy. 

7.  Officer  not  to  vote. — No  manager,  cashier,  clerk  or  other 
subordinate  officer  of  the  bank  shall  vote  either  in  person  or  by 
proxy,  or  hold  a  proxy  for  the  purpose  of  voting. 

8.  Renewal  of  Proxies. — No  appointment  of  a  proxy  to  vote  at 
any  meeting  of  the  shareholders  of  the  bank  shall  be  valid  for  that 
purpose,  unless  it  has  been  made  or  renewed  in  writing  within  the 
two  years  last  preceding  time  for  such  meeting. 

9.  Calls  must  he  paid  before  Voting. — No  shareholder  shall 
vote,  either  in  person  or  by  proxy,  on  any  question  proposed  for  the 
consideration  of  the  shareholders  of  the  bank  at  any  meeting  of  the 
shareholders,  or  in  any  case  in  which  the  votes  of  the  shareholders 
of  the  bank  are  taken,  unless  he  has  pad  all  calls  made  by  the 
directors  which  are  then  due  and  payable.    53  V.,  c.  31,  s.  25. 

The  chairman  has  prima  facie  authority  to  decide  all  incidental 
questions  which  arise  at  such  meeting  and  necessarily  require  de- 
cision at  the  time. 

The  chairman  has  a  casting  vote  in  case  of  a  tie  (except  as  to  a 
tie  in  the  election  of  directors — this  event  being  provided  for  by 
sec.  23.) 
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CAPITAL  STOCK. 

33.  Increase. — The  capital  stock  of  the  bank  may  be  increased, 
from  time  to  time,  by  such  percentage,  or  by  such  amount,  as  is 
determined  upon  by  by-law  passed  by  the  shareholders,  at  the  an- 
nual general  meeting  or  at  any  special  general  meeting  called  for 
the  purpose. 

2.  Approval  of  Treasury  Board. — No  such  by-law  shall  come 
into  operation,  or  be  of  any  force  or  effect,  unless  and  until  a  cer- 
tificate approving  thereof  has  been  issued  by  the  Treasury  Board. 

3.  Condition  for  Approval. — No  such  certificate  shall  toe  issued 
by  the  Treasury  Board  unless  application  therefor  is  made  within 
three  months  from  the  time  of  the  passing  of  the  by-law,  nor  unless 
it  appears  to  the  satisfaction  of  the  Treasury  Board  that  a  copy  of 
the  by-law,  together  with  notice  of  intention  to  apply  for  the  cer- 
tificate has  been  published  for  at  least  four  weeks  in  the  Canada 
Gazette,  and  in  one  or  more  newspapers  published  in  the  place  where 
the  chief  office  or  place  of  business  of  the  bank  is  situate. 

4.  Treasury  Board  may  refuse. — Nothing  herein  contained  shall 
be  construed  to  prevent  the  Treasury  Board  from  refusing  to  issue 
such  certificate  if  it  thinks  best  so  to  do.    53  V.,  c.  31.  s.  26. 

34.  Allotment  to  present  Shareholders. — Any  of  the  original 
unsubscribed  capital  stock,  or  of  the  increased  stock  of  the  bank, 
shall,  when  the  directors  so  determine,  be  allotted  to  the  then  share- 
holders of  the  bank  pro  rata,  and  at  such  rate  as  is  fixed  by  the 
directors:  Provided  that, — 

(a)  No  fraction  of  a  share  shall  be  so  allotted;  and 
(!b)    In  no  case  shall  a  rate  be  fixed  by  the  directors,  which 
will  make  the  premium    (if  any)  paid  or  payable  on  such  stock  so 
allotted  exceed  the  percentage  which  the  reserve  fund  of  the  bank 
then  bears  to  the  paid-up  capital  stock  thereof; 

2.  To  the  public. — Any  of  such  allotted  stock  which  is  not  taken 
up  by  the  shareholder  to  whom  the  allotment  has  been  made,  with- 
in six  months  from  the  time  when  notice  of  the  allotment  was  mailed 
to  his  address,  or  which  he  declines  to  accept,  may  be  offered  for  sub- 
scription to  the  public,  in  such  manner  and  on  such  terms  as  the 
directors  prescribe.     53  V.,  c.  31,  s.  27. 

35.  Reduction. — The  capital  stock  of  the  bank  may  be  reduced 
toy  by-law  passed  by  the  shareholders  at  the  annual  general  meeting, 
or  at  a  special  general  meeting  called  for  the  purpose. 

2.  Approval  of  Treasury  Board. — No  such  by-law  shall  come 
into  operation  or  be  of  force  or  effect  until  a  certificate  approving 
thereof  has  been  issued  by  the  Treasury  Board. 

3.  Conditions  for  approval. — No  such  certificate  shall  be  issued 
by  the  Treasury  Board  unless  application  therefor  is  made  within 
three  months  from  the  time  of  the  passing  of  the  by-law,  nor  unless 
it  appears  to  the  satisfaction  of  the  Board  that, — 

(a)  The  shareholders  voting  for  the  by-law  represent  a  major- 
ity in  value  of  all  the  shares  then  issued  by  the  bank,  and; 

(b)  A  copy  of  the  by-law,  together  with  notice  of  intention 
to  apply  to  the  Treasury  Board  for  the  issue  of  a  certificate  ap- 
proving thereof,  has  been  published  for  at  least  four  weeks  in  the 
Canada  Gazette,  and  in  one  or  more  newspapers  published  in  the 
place  where  the  chief  office  or  place  of  business  of  the  bank  is 
Bituate; 

4.  Treasury  Board  may  refuse. — Nothing  herein  contained  shall 
toe  construed  to  prevent  the  Treasury  Board  from  refusing  to  issue 
the  certificate  if  it  thinks  best  so  to  do. 
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5.  Statements  to  be  submitted.— In  addition  to  evidence  of  the 
passing  of  the  by-law,  and  of  the  publication  thereof  in  the  manner 
in  this  section  provided,  statements  showing, — 

(a.)  The  amount  of  stock  issued; 

(b.)  The  number  of  shareholders  represented  at  the  meeting 
at  which  the  by-law  passed; 

(c.)  The  amount  of  stock  held  by  each  such  shareholder; 

(d.)  The  number  of  shareholders  who  voted  for  the  by-law; 

(e.)  The  amount  of  stock  held  by  each  of  such  last  mentioned 
shareholders; 

(f.)  The  assets  and  liabilities  of  the  bank  in  full;  and 

(g.)  The  reasons  and  causes  why  the  reduction  is  sought; 
shall  be  laid  before  the  Treasury  Board  at  the  time  of  the  applica- 
tion for  the  issue  of  a  certificate  approving  the  by-law. 

6.  The  passing  of  the  by-law,  and  any  reduction  of  the  capital 
stock  of  the  bank  thereunder,  shall  not  in  any  way  diminish  or  in- 
terfere with  the  liability  of  the  •shareholders  of  the  bank  to  the 
creditors  thereof  at  the  time  of  the  issue  of  the  certificate  approv- 
ing the  by-law. 

7.  If  in  any  case  legislation  is  sought  to  sanction  any  reduction 
of  the  capital  stock  of  any  bank,  a  copy  of  the  by-law  or  resolution 
passed  by  the  shareholders  in  regard  thereto,  together  with  state- 
ments similar  to  those  by  this  section  required  to  be  laid  before 
the  Treasury  Board,  shall,  at  least  one  month  prior  to  the  introduc- 
tion into  Parliament  of  the  Bill  relating  to  such  reduction,  be  filed 
with  the  Minister. 

8.  The  capital  shall  not  be  reduced  below  the  amount  of  two 
hundred  and  fifty  thousand  dollars  of  paid-up  stock.  53  V.,  c31, 
s.  28. 

SHARES  AND  CALLS. 

•  36.  Shares  personally. — The  shares  of  the  capital  stock  of  the 
bank  shall  be  personal  property. 

2.  Books  of  Subscription. — Books  of  subscription  may  be 
opened  at  the  chief  place  of  business  of  the  bank,  or  at  such  of  its 
branches,  or  at  such  place  or  places  in  the  United  Kingdom  or  in  any 
of  the  British  colonies  or  possessions,  as  the  directors  prescribe. 

3.  Transfers. — The  shares  shall  [be  assignable  and  transferable  at 
any  of  the  places  aforesaid,  according  to  such  forms  and  subject  to- 
such  rules  and  regulations  as  the  directors  prescribe. 

4.  Dividends. — The  dividends  accruing  upon  any  shares  of  the 
capital  stock  of  the  bank  may  be  made  payable  at  any  of  the  places 
aforesaid. 

.5.  Agents. — The  directors  may  appoint  such  agents  in  the  Unit- 
ed Kingdom,  or  in  any  of  the  British  colonies  or  possessions,  for  the 
purposes  of  this  section,  as  they  deem  necessary.    53  V.,  c.  31,  s.  29. 

(1)  In  re  Central  Bank,  Nasmith's  case,  16  O.  R.  293  (1888). 

Where  10  per  cent,  was  not  paid  at  the  time  of  the  original  sub- 
scription of  bank  shares,  nor  within  thirty  days  thereafter,  as  re- 
quired by  the  Banking  Act,  R.  S.  0.,  ch.  120,  sec.  20,  but  was  paid 
before  the  first  transfer  took  place,  and  was  accepted  by  the  bank— 

Held,  that  subsequent  transferees  of  the  shares  were  properly 
placed  upon  the  list  of  contributories  in  winding-up  proceedings. 

The  provision  as  to  payment  is  for  the  protection  of  the  public, 
and  till  pnyment  is  made  the  person  subscribing  may  not  be  able 
to  deal  with  the  stock,  but  he  is  at  least  equitable  owner,  and  may 
become  legally  entitled  on  making  the  prescribed  payment. 
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Where  the  evidence  showed  that  the  bank  had  adopted  the  prac- 
tice of  dealing  with  their  shares  by  way  of  marginal  transfer,  the 
first  transfer  being  in  blank,  subject,  as  by  marginal  note,  to  the 
order  of  a  broker,  and  the  ultimate  purchaser  signing  an  accept- 
ance in  the  book  immediately  under  the  transfer  so  signed  in  blank 
by  the  seller,  the  intermediate  dealing  of  the  broker  being  omitted 
from  extended  record  in  the  bank  books,  and  the  transferees  were 
duly  entered  as  shareholders  in  the  stock  ledger  of  the  bank— 

Held,  that  this  amounted  substantially  to  an  acceptance  of 
shares  transferred  in  blank,  which  was  lawful  where  transfer  by 
deed  was  not  prescribed,  and  the  entry  in  the  stock  ledger  amount- 
ed to  registration   within  the  meaning  of  the  Act. 

Where  it  appeared  that  in  one  such  case  the  transferee  did  not 
sign  the  acceptance,  but  that  he  subsequently  dealt  with  the  shares 
by  selling  and  transferring  them— 

Held,  that  the  transferees  from  him  were  properly  placed  upon 
the  list  of  contributories,  notwithstanding  anything  in  the  Banking 
Act,  R.  S.  0.,  ch.  120,  sec.  29. 

Where  one  of  those  placed  upon  the  list  of  contributories  ac- 
quired his  shares  within  one  month  from  the  suspension  of  the 
bank— 

Held,  that  he  was  liable  as  a  contributory,  R.  S.  C,  ch.  120,  sec. 
77,  is  cumulative  so  as"  to  make  also  liable  those  who  have  been 
holders  during  the  month  preceding  the  suspension,  leaving  them 
to  discuss  among  themselves  their  respective  liabilities. 

Where  the  shares  which  had  been  transferred  to  one  placed  on 
the  list  of  contributories  had  been  previously  held  by  the  cashier  of 
the  bank  in  trust,  as  alleged,  for  the  bank,  which  it  was  objected 
was  thus  trafficking  in  its  own  shares — 

Held,  that,  even  if  the  cashier  did  hold  the  shares  in  trust  for 
the  directors  of  the  bank,  this  would  not  be  necessarily  illegal,  as 
he  might  have  such  shares,  under  s.  45  of  the  Banking  Act,  as  secu- 
rity for  overdue  debts;  and,  besides,  this  was  a  matter  which, 
though  it  might  give  the  appellant  a  right  to  rescind  during  the 
currency  of  the  banking  institution,  became  of  no  moment  after  the 
rights  of  creditors  represented  by  the  liquidators  arose.  The  matter 
was  not  an  absolute  nullity,  but,  at  most,  one  which  the  sharehold- 
ers could  waive  as  voidable,  and  it  became,  by  the  suspension,  of 
unimpeachable  validity  as  between  the  appellant  and  the  liquida- 
tors. On  an  appeal  the  judgment  was  confirmed.  Vide  18  O.  A.  R. 
209  (1891). 

(2)  In  re  Central  Bank,  Baine's  Case,  16  O.  A.  R.  237  (1889) 

One  B.  subscribed  for  certain  shares  of  capital  stock  of  the  Cen- 
tral Bank  of  Canada,  but  did  not  at  the  time  of  the  subscription,  nor 
within  thirty  days  thereafter,  make  any  payment  thereon.  About 
eight  months  later,  however,  payment  was  made  by  B.  to  the  bank, 
and  the  bank  accepted  payment  from  him  of  20  p.  c.  of  the  amount 
subscribed,  and  subsequently  dividend  cheques  were  issued  by  the 
bank  in  favor  of  B.,  and  indorsed  by  him,  and  were  paid. 

Held,  where  there  is  an  actually  signed  subscription  contract,  an 
actual  receipt  by  the  bark  from  t>^  subscriber  of  a  payment  on 
account  of  a  number  of  shares  equal  to  those  mentioned  therein, 
and  a  subsequent  receipt  by  that  person  of  dividends  on  that  num- 
ber, an  acknowledgment  of  the  subscription  contract  at  a  time 
within  which  a  payment  could  be  effectually  made  thereon  is  to  be 
presumed,  and,  under  the  circumstances,  B.  and  the  bank  were  res- 
pectively estopped   as   against    each  other  from   denying  that   his 
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subscription  was  re-acknowledged,  and  that  he  had  been  a  stock- 
holder. 

37.  Payment  of  Shares. — The  shares  of  the  capital  stock  shall 
be  paid  in  by  such  instalments  and  at  such  times  and  places  as  the 
directors  appoint. 

2.  Cancellation,  for  Non-payment. — The  directors  may  cancel 
any  subscription  for  any  share  unless  a  sum  equal  to  ten  per  centum 
at  least  on  the  amount  subscribed  for  :'s  actually  paid  at  or  within 
thirty  days  after  the  time  of  subscribing. 

3.  Not  to  relieve  if  Bank  insolvent. — Such  cancellation  shall 
not,  in  the  event  of  insolvency,  relieve  the  subscriber  as  hereinafter 
provided,  from  his  liab'lity  to  creditors.     53  V.,  c.  31,  s.  30. 

Under  this  section  the  subscriber,  notwithstanding  that  he  does 
not  pay  10  per  cent,  of  the  amount  subscribed  for  within  30  days 
after  the  time  of  subscribing.  rema;ns  liable  as  a  shareholder  until 
his  subscription  is  cancelled  by  the  directors. 

As  the  Directors  appoint. — See  next  section,  which  provides 
for  calls  on  shares. 

As  hereinafter  provided. — Sub-sec.  3  refers  to  sec.  130,  and 
means  that  even  after  the  subscription  is  cancelled,  the  subscr'ber 
remains  liable  upon  the  shares  if  the  bank  suspends  payment  within 
60  days  after  the  cancellation. 

38.  Calls  on  Shares.— The  directors  may  make  such  calls  ol 
money  from  the  several  shareholders  for  the  time  being,  upon  the 
■hares  subscribed  for  by  them  respectively,  as  they  find  necessary: 

2.  Intervals  for  Calls. — Such  calls  shall  be  made  at  intervals  of 
not  less  than  thirty  days. 

3.  Notice. — Notice  of  any  such  call  shall  be  given  at  least  thirty 
days  pror  to  the  day  on  which  the  call  is  payable. 

4.  Limitation. — No  such  call  shall  exceed  ten  per  centum  of 
each  share  subscribed.     53  V.,  c.  31,  s.  31. 

Cf.  sees  125-130,  as  to  calls  to  be  made  in  the  event  of  the  in- 
solvency of  the  bank.  There  is  no  provision  in  sec.  38  such  as  that 
contained  in  sec.  128,  that  any  number  of  calls  may  be  made  by  one 
resolution. 

Probably  there  must  be  an  interval  of  si.  least  thirty  days  (f.  c. 
thirtv  clear  days  excluding  the  first  day  and  the  last),  between  the 
passing  of  each  by-law  or  resolution  making  a  call,  and  a  similar  in- 
terval between^each  call  and  the  day  fixed  for  payment  of  such  call. 
Cf.  sec.  128. 

(1)  McCraeken  vs.  Mclntyre,  1S.C.R.  479  (1S77). 
A  person  purchasing  shares  in  good  faith,  without  notice,  as 
shares  fully  paid  up,  is  not  liable  to  an  execution  creditor  of  the 
company,  whose  execution  has  been  returned  nulla  bona  for  the 
amount  unpaid  on  the  shares  Cf.  .Bank  of  Liverpool  vs.  Bigclow,  3. 
R.  &  C.  236,  N.  Sc.  (1878). 

(2)  Bunk  of  Liverpool  vs.  Bigelow,  3R.&  C,  236,  N.  Sc    (1878). 
Action  was  brought  against  defendant  as  transferee  of  shares  In 

plaintiff  bank  for  calls.  There  was  no  valid  transfer  of  the  shares 
nnder  the  Act,  but  defendant  had  paid  calls,  given  a  receipt  for  a 
dividend,  combined  with  others  in  appointing  a  proxy.  Held,  that 
he  must  be  treated  as  a  shareholder. 

(3)  Oilman  vs.  Court,  13  R.  L.  619  (1882). 

Several  calls  on  the  double  liability  of  the  shareholders  can  only 
be  made  bv  a  single  resolution,  and  the  calls  must  be  made  at 
intervals   of  not   less   than  thirty  days. 

W^"ii  thfi  calls  have  been  regularly  made,  at  sufficient  Intervals, 
but  the  notice  of  not  less  than  thirty  days  has  not  been  given  be- 
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fore  the  day  on  which  the  calls  are  payable,  the  amount  cannot  be 
recovered. 

(4)  Bank  of  Nova  Scotia  vs.  Forbes,  4  R.  &  G.  295,  N.  Sc  (1883). 
Calls  could  not  be  legally  made  at  one  time,  and  none  could 
legally  be  made  but  within  ten  days  after  the  expiration  of  six 
months  from  the  suspension  of  payment  by  the  bank.  And,  further, 
that,  In  computing  the  statutory  intervals  between  calls,  the  time 
must  be  reckoned  exclusively  of  the  day  on  which  the  previous  call 
was  payable. 

39.  Capital  Lost  to  be  Called  For. — If  any  part  of  the  paid- 
up  capital  is  lost,  the  directors  shall,  if  all  the  subscribed  stock  is 
not  paid  up,  forthwith  make  calls  upon  the  shareholders  to  an 
amount  equivalent  to  the  loss:  Provided  that  all  net  profits  shall 
be  applied  to  make  good  such  loss; 

2.  Returns  to  mention. — Any  such  loss  of  capital  and  the  calls, 
if  any  made  in  respect  thereof,  shall  be  mentioned  in  the  next  re- 
turn made  by  the  bank  to  the  Minister.     53  V.,  c.   31,  s.  48. 

Sec.  58  provides  that  no  dividend  or  bonus  -shall  ever  be  declared 
so  as  to  impair  the  paid-up  capital  of  the  bank.  The  recoupment,  as 
directed  by  sec.  39,  of  paid-up  capital  lost,  is  not  confined  to  the 
impairment  of  capital  by  reason  of  the  declaration  of  dividends  or 
bonuses.  , 

40.  Recovery  of  Calls — Forfeiture. — In  case  of  non-pay- 
ment of  any  call,  the  directors  may,  in  the  corporate  name  of  the 
bank,  sue  for,  recover,  collect  and  get  in  any  such  call,  or  may  cause 
and  declare  the  shares  in  respect  of  which  any  such  call  is  made  to 
be  forfeited  to  the  bank.     53  V.,  c.  31,  s.  32. 

Shares  -declared  forfeited  under  this  section  must  under  sec.  41 
be  sold  by  the  bank  within  s:x  months.  Sec.  41  also  provides  for  a 
money  penalty  for  non-payment  of  calls,  the  amount  of  such  penalty 
to  be  deducted  from  the  proceeds  of  the  sale  of  the  shares.  See  sec. 
42  as  to  what  the  declaration  or  statement  of  claim  in  an  action  for 
calls  shall  contain. 

See  sec.  128  as  to  forfeiture  resulting  from  non-payment  of  a 
call  when  the  bank  is  insolvent. 

(1)  Robertson  vs.  La  Banque  d'Hochelaga,  4  L.N.  314  (1881). 
Shares  of  bank  stock  cannot  be  declared  forfeited  for  non-pay- 
ment of  calls,  wilthout  first  notifying  the  owner  of  the  shares. 

41.  Fine  for  Failure  to  pay  Call. — If  any  shareholder  refuses 
or  neglects  to  pay  any  instalment  upon  his  shares  of  the  capital 
stock  at  the  time  appointed  therefor,  such  shareholder  shall  incur  a 
penalty,  to  the  use  of  the  bank,  of  a  sum  of  money  equal  to  ten  per 
centum  of  the  amount  of  such  shares. 

2.  Sale  of  Forfeited  Shares. — If  the  directors  declare  any  shares 
to  be  forfeited  to  the  bank  they  shall,  within  six  months  thereafter, 
without  any  previous  formality,  other  than  thiry  days'  public  notice 
of  their  intention  so  to  do.  sell  at  public  auction  the  said  shares,  or 
so  many  of  the  said  shares  as  shall,  after  deducting  the  reasonable 
expenses  of  the  sale,  yield  a  sum  of  money  sufficient  to  pay  the  un- 
paid instalments  due  on  the  remainder  of  the  said  shares,  and  the 
amount  of  penalties  incurred  upon  the  whole. 

3.  Transfer  now  executed. — The  president  or  vice-pres'dent, 
manager  or1  cashier  of  the  bank  shall  execute  the  transfer  to  the 
purchaser  of  the  shares  so  sold;  and  such  transfer  shall  b?  as  va- 
lid and  effectual  in  law  as  if  it  had  been  executed  by  the  original 
holder  of  the  shares  thereby  transferred. 

4.  Remission  of  Forfeiture  or  Penalty  — The  directors,  or  the 
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shareholders  at  a  general  meeting,  may,  notwithstanding  anything 
in    this  section   contained,   remit,   either  in  whole  or  in  part,   and 
conditionally  or  unconditionally,  any  forfeiture  or  penalty    incurred 
by  the  non-payment  ot"  instalments  as  aforesaid.     53  V.,  c.  31,  s.  33 
The  power  to  declare  shares  to  be  forfeited  is  given  by  sec.  40." 

42.  Recovery  by  Action — Allegations.— In  any  action 
brought  to  recover  any  money  due  on  any  call,  it  shall  not  be  ne- 
cessary to  set  forth  the  special  matter  in  the  declaration  or  state- 
ment of  claim,  but  it  shall  be  sufficient  to  allege  that  the  defendant 
is  the  holder  of  one  share  or  more,  as  the  case  may  be,  in  the  ca- 
pital stock  of  the  bank,  and  that  he  is  indebted  to  the  bank  for  a 
call  or  calls  upon  such  share  or  shares,  in  the  sum  to  which  the 
call  or  calls  amount,  as  the  case  may  be,  stating  the  amount  and 
number  of  the  calls. 

2.  Proof. — It  shall  not  be  necessary,  in  any  such  action,  to 
prove  the  appointment  of  the  directors.     53  V.,  c.  31,  s.  34 

TRANSFER   AND    TRANSMISSION  OF   SHARES. 

43.  Conditions  for  transfer  of  Shares.— No  assignment  or 
transfer  of  the  shares  of  the  capital  stock  of  the  bank  shall  be  valid 
unless.. — 

(a.)  made,  registered  and  accepted  by  the  person  to  whom  the 
transfer  is  made  in  a  booiv  or  books  kept  for  that  purpose;  and 

(b)  The  person  making  the  assignment  or  transfer  has,  if  re- 
quired by  the  bank,  previously  discharged  all  his  debts  or  liabilities 
to  the  bank  which  exceed  in  amount  the  remaining  stock,  if  any, 
belonging  to  such  person,  vailued  at  the  then  current  rate. 

2.  Fraction  of  Share  not  transferable.— No  fractional  part  of 
a  share,  or  less  than  a  whole  share,  shall  be  assignable  or  transfer- 
able.    53  V.,  c.  31,  s.  35. 

As  to  the  rights  and  obligations  of  the  bank  in  regard  to  trans- 
fer of  shares  which  are  subject  to  trusts,  see  sec.  52. 

As  to  the  obligation  to  register  a  transmission  of  shares  upon 
proper  proof  of  the  fact  of  transmission,  see  sec_  50. 

If  the  transfer  is  not  registered  more  than  '60  days  before  the 
bank  suspends  payment,  the  transferor  is  subject  to  the  double 
liability  under  sees.  125  and  130. 

(1)  Walsh  vs.  Union  Bank,  5  Q.  L.  R.  289  (1879). 

A  transfer  by  a  father  to  his  minor  son  of  shares  of  stock  in  a 
ba' k,  and  accepted  by  the  father  in  trust  for  his  minor  son,  is  null 
and  void  for  want  of  legal  acceptance. 

(2)  Smith  vs.  The  Bank  of  Nora,  Scotia,  8  S.  C.  R.  558  (1883). 
Held  that  a  resolution  passed  at  a  special   general    meeting  of 

shareholders,  authorizing  a  loan  of  such  sum  as  might  be  necessary 
to  enable  the  bank  to  resume  specie  payments,  the  shareholders 
agreeing  to  hold  their  shares  without  assigning  them  until  the  loan 
should  be  fully  paid,  could  not  bind  shareholders  not  present  at  that 
meeting,  even  if  it  had  been  acted  upon;  and  under  the  facts  dis- 
closed in  evidence  the  defendant  could  not  be  deprived  of  his  legal 
right  under  the  Banking  Act  to  transfer  his  shares  and  to  have  the 
transfer  recorded  in  the  books  of  the  bank. 

(3)  Barss  vs.  Bank  of  Nova  Scotia,  6  R.  &  G.  (Nova  Scotia)  254 
(1885). 

The  plaintiff  being  the  holder  of  a  number  of  shares  in  the  Bank 
of  Liverpool  sold  the  same  to  S.  and  forwarded  to  him  power  of  at- 
torney, authorizing  the  registry  of  the  transfer.     At  the  same  time 
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he  forwarded  to  the  manager  of  the  bank  his  stock  certificates  to  be 
cancelled  on  the  transfer  being  registered,  and  notified  the  bank  of 
the  transfer.  S.  paid  the  consideration  for  the  shares  and  received 
the  transfer,  which  he  forwarded  to  the  manager,  whom  he  request- 
ed and  authorized  to  register  his  acceptance.  The  bank  declined  to 
register  the  transfer  until  after  payment  of  a  certain  loan  obtained 
by  the  Bank  of  Liverpool  from  the  Bank  of  Nova  Scotia,  which  had 
been  procured  in  pursuance  of  a  resolution  passed  at  a  meeting  of 
shareholders  at  which  plaintiff  was  present,  and  which  purported  to 
bind  the  shareholders  to  hold  their  shares  without  assigning  them 
until  the  principal  and  interest  due  on  such  loan  had  been  fully 
paid.  In  the  meanwhile  the  bank  retained  the  papers,  promising 
that  when  the  loan  was  repaid  the  transfer  would  be  duly  entered. 
Subsequently,  the  B.ank  of  Liverpool  became  insolvent  and  assign- 
ed to  the  Bank  of  Nova  Scotia. 

Held  (on  the  authority  of  Smith  vs.  Bank  of  Nova  Scotia,  8 
S.  C.  R.  558,  there  being  evidence  that  the  loan  was  effected  on 
o-her  security  than  the  resolution,  and  that  the  resolution  was 
nevtr  acted  upon),  that  plaintiff  was  not  deprived  by  the  passage 
of  the  resolution  of  his  legal  right  to  transfer  his  shares  and  to 
have  the  transfer  registered  in  the  books  of  the  bank. 

44.  List  of  Transfers. — A  list  of  all  transfers  of  shares  regis- 
tered each  day  in  the  books  of  the  bank,  showing,  in  each  case,  the 
parties  to  such  transfers  and  the  number  of  shares  transferred, 
shall  be  made  up  at  the  end  of  each  day. 

2.  For  Inspection. — Such  list  shall  be  kept  at  the  chief  place  of 
business  of  the  bank,  for  the  inspection  of  its  shareholders.  53  V., 
c.  31,  s.  36. 

45.  Requirements  for  Valid  Transfer. — All  sales  or  transfers 
of  shares,  and  all  contracts  and  agreements  in  respect  thereof, 
hereafter  made  or  purporting  to  be  made,  shall  be  null  and  void, 
unfless  the  person  making  the  sale  or  transfer,  or  the  person  in 
Whose  name  or  behalf  the  sale  or  transfer  is  made,  at  the  time  of 
the  sale  or  transfer, — 

(a)  is  the  registered  owner  in  the  books  of  the  bank  of  the 
share  or  shares  so  sold  or  transferred,  or  intended  or  purporting 
to  be  so  sold  or  transferred;   or, 

(b)  has  the  registered  owner's  assent  to  the  sale; 

2.  Contract  to  state  Number — The  distinguishing  number  or 
numbers,  if  any,  of  such  share  or  shares  shall  be  designated  in  the 
contract  of  agreement  of  sale  or  transfer. 

3.  Purchasers  without  notice. — Notwithstanding  anything  in 
this  section  contained,  the  rights  and  remedies  under  any  contract 
of  sale,  which  does  not  comply  with  the  conditions  and  require- 
ments in  this  section  mentioned,  of  any  purchaser  who  has  no 
knowledge  of  such  non-compliance,  are  hereby  saved.  53  V.,  c 
31.  s.  37. 

Sec.  133  makes  a  contravention  of  this  section  "an  offence 
against  this  act." 

A  bank  is,  however,  under  no  obligation  to  distinguish  its 
shares  by  numbers. 

46.  Sale  of  Shares  under  execution. — When  any  share  of  the 
capital  stock  has  been  sold  under  a  writ  of  execution,  the  officer  by 
whom  the  writ  was  executed,  shall,  within  thirty  days  after  the 
sale,  leave  with  the  bank  an  attested  copy  of  the  writ,  with  the  cer- 
tificate of  such  officer  endorsed  thereon,  certifying  to  whom  the 
sale  has  been  made; 
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2.  Transfer,  how  executed. — The  president,  vice-president, 
manager  or  cashier  of  the  bank  shall  execute  the  transfer  of  the 
share  so  sold  to  the  purchaser,  but  not  until  after  all  debts  'and 
liabilities  to  the  bank  of  the  holder  of  the  share,  and  all  liens  in 
favour  of  the  bank  existing  thereon,  have  been  discharged  as  by 
this  Act  provided. 

3  Validity. — Such  transfer  shall  be  to  all  intents  and  purposes 
as  valid  and  effectual  in  law  as  if  it  had  been  executed  by  the  hold- 
er of  the  said  share.     53  V.,  c.  31,  s.  38. 

47.  Transmission  of  Shares— How  authenticated. — If  the  in- 
terest in  any  share  in  the  capital  stock  of  any  bank  is  transmitted 
by  or  in  consequence  of — 

(a)  The  death,  bankruptcy,  or  insolvency  of  any  shareholder, 
or; 

(b)  The  marriage  of  a  female  shareholder;  or, 

(c)  any  lawful  means,  other  than  a  transfer  according  to  the 
provisions  of  this  Act; 

the  transmission  shall  be  authenticated  by  a  declaration  in  writ- 
ing, as  hereinafter  mentioned,  or  in  such  other  manner  as  the  dir- 
ectors of  the  bank  require. 

2.  Declaration. — Every  such  declaration  shall  distinctly  state 
the  manner  in  which  and  the  person  to  whom  the  share  has  been 
transmitted,  and  shall  be  made  and  signed  by  such  person. 

3.  Acknowledgment. — The  person  making  and  signing  the  de- 
claration shall  acknowledge  the  same  before  a  judge  of  a  court  of 
record,  or  before  the  mayor,  provost  or  chief  magistrate  of  a  city, 
town,  borough  or  other  place,  or  before  a  notary  public,  where  the 
same  is  made  and  signed. 

4.  To  be  left  with  Bank. — Every  declaration  so  signed  and 
acknowledged  shall  be  left  with  the  cashier,  manager,  or  other  of- 
ficer or  agent  of  the  bank,  who  shall  thereupon  enter  the  name  of 
person  entitled  under  the  transmission  in  the  register  of  sharehold- 
ers. 

5.  Exercise  of  Rights  as  Shareholder.— Until  the  transmission 
has  been  so  authenticated,  no  person  claiming  by  virtue  thereof 
shall  be  entitled  to  participate  in  the  profits  of  the  bank,  or  to 
vote  in  respjct  of  any  such  share  of  the  capital  stock.  53  V.,  e.  31,  s. 
29 

"Transmission"  in  this  and  the  next  following  sections  is  used 
in  contradistinction  to  "transfer."  The  latter  means  a  transfer  by 
the  act  of  the  holder,  the  former  a  transmission  by  devolution  of 
law. 

Two  of  the  cases  of  transmission  mentioned  in  this  section; 
namely,  the  death  of  a  shareholder  and  the  marriage  of  a  female 
shareholder,  are  further  provided  for  by  sees.  48,  50  and  51. 

A  bank  cannot  refuse  to  record  a  transmission  of  shares  on  the 
ground  of  any  indebtedness  or  liability  to  the  bank  within  sec    43. 

See  sec.  49  as  to  the  authentication  of  a  declaration  made  un- 
der this  section. 

The  bank  is  not  obliged  to  see  to  the  execution  of  trusts  by 
the  person  to  whom  the  shares  are  transmitted.     See  sec.  52. 

48.  Transmission  by  Marriage  of  Female  Shareholder.— 
If  the  transmission  of  any  snare  of  the  .capital  stock  has  taken 
place  by  virtue  of  the  marriage  of  a  female  shareholder,  the  decla- 
ration shall  be  accompanied  by  a  copy  of  the  register  of  such  mar- 
riage, or  other  particulars  of  the  celebration  thereof,  and  shall  de- 
clare the  identity  of  the  wife  with  the  holder  of  such  share,  and 
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shall  (be  made  and  signed  by  such  female  shareholder  and  her  hua- 
ba.nd 

2.  If  separate  property  of  wife. — The  declaration  may  in- 
clude a  statement  to  the  effect  that  the  share  transmitted  in  the 
separate  property  and  under  the  sole  control  of  the  wife,  and  that 
she  may,  without  requiring  the  consent  or  authority  of  her  husband, 
receive  and  grant  receipts  for  the  dividends  and  profits  accruing  in 
respect  thereof,  and  dispose  of  and  transfer  the  share  itself. 

3.  Revocation. — The  declaration  shall  be  binding  upon  the 
bank  and  persons  making  the  same,  until  the  said  persons  see  fit 
to  revoke  it  by  a  written  notice  to  the  bank  to  that  effect. 

4.  Omission  not  to  invalidate. — The  omission  of  a  statement 
in  any  such  declaration  that  the  wife  making  the  declaration  is 
duly  authorized  by  her  husband  to  make  the  same  shall  not  invali- 
date the  declaration.     53  V.,  c.  31,  s    40. 

The  provisions  of  this  section  *are  supplementary  to  those  of 
sec.  47. 

See  next  section  as  to  the  authentication  of  a  declaration  made 
under  this  section. 

49.  Authentication  of    Declaration,  etc.,  in  Certain  Cases.— 

Every  such  declaration  and  instrument  as  are  by  the  last  two  pre- 
ceding sections  required  to  perfect  the  transmission  of  a  share  in 
the  bank  shall,  if  made  in  any  country  other  than  Canada,  the  Un- 
ited Kingdom  or  a  British  colony, — 

(a)  be  further  authenticated  by  the  clerk  of  a  court  of  record 
under  the  seal  of  the  court,  or  by  the  British  consul  or  vice-consul, 
or  other  accredited  representative  of  His  Majesty's  Government  in 
the  country  where  the   declaration  or  instrument  is  made;1  or, 

(b)  be  made  directly  before  such  British  consul,  vice-consul  or 
other  accredited  representative. 

2.  Further  evidence. — The  directors,  cashier  or  other  officer  or 
agent  of  the  bank  may  require  corroborative  evidence  of  any  fact 
alleged  in  any  such  declaration.     53  V..  c.  31,  s.  39 

50.  Transmission  by  "Will  or  Intestacy.— If  the  transmission 
has  taken  place  by  virtue  of  any  testamentary  instrument,  or  by  in- 
testacy, the  probate  of  the  will,  or  the  letters  of  administration,  or 
act  of  curatorship  or  tutorship,  or  an  official  extract  therefrom, 
shall,  together  with  the  declaration,  be  produced  and  left  with  the 
cashier  or  other  officer  or  agent  of  the  bank. 

2.  Enitiry. — The  cashier  or  other  officer  or  agent  shall  thereupon 
enter  in  the  register  of  shareholders  the  name  of  the  person  entitled 
under  the  transmission.     53  V.,  c.  31,  s.  41. 

See  notes  to  next  section. 

51.  Transmission  by  Decease. — If  the  transmission  of  any 
share  of  the  capital  stock  has  taken  place  by  virtue  of  the  decease 
of  any  shareholder,  the  production  to  the  directors  and  the  deposit 
with  them  of, — 

(a )  Any  authenticated  copy  of  the  probate  of  the  will  of  the 
deceased  shareholder,  or  of  letters  of  administration  of  his  estate, 
or  of  letters  of  verification  of  heirship,  or  of  the  act  of  curatorship 
or  tutorship,  granted  by  any  court  in  Canada  having  power  to  grant 
the  same,  or  by  any  court  or  authority  in  England,  Wales,  Ireland, 
or  any  British  colony,  or  of  any  testament,  testamentary  or  testa- 
ment dative  expede  in  Scotland,  or; 

(b )  An  authentic  notarial  copy  of  the  will  of  the  deceased 
shareholder  if  such  will  is  in  notarial  form  according  to  the  law  of 
the  Province  of  Quebec;  or, 
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(c  )  If  the  deceased  shareholder  died  out  Of  His  Majesty's  do- 
minions, any  autnenticated  copy  of  the  probate  of  his  will  or  letter* 
of  administration  of  his  property,  or  other  document  of  like  import, 
granted  by  any  court  or  authority  having  the  requisite  power  in 
such  matters  shall  be  sufficient  justification  and  authority  to  the 
directors  for  paying  any  dividend,  or  for  transferring  or  authoriz- 
ing the  transfer  of  any  share,  in  pursuance  of  and  in  conformity  to 
the  probate,  letters  of  administration,  or  other  such  document  as 
aforesaid.     53  V.,  c.  31,  s.  42. 

The  provisions  of  this  section  and  of  section  50  are  supple- 
mentary to  those  of  47. 

(1)  Boyd  vs.  Bank  of  New  Brunswick,  New  Brunswick  Equity 
Cases  545  (1891).. 

Under  the  Bank  Act  a  bank  cannot  refuse  to  register  a  transfer 
to  a  purchaser  by  an  -executor  of  shares  in  the  bank  standing  in 
the  name  of  the  testator,  though  by  the  testator's  wM  the  shares 
are  specifically  bequeathed. 

(2)  Heneker  vs.  Bank  of  Montreal,  R.  J.  J.,  7  S.  C.  257  (1895) 
Section  1  of  55-56  V.,  Quebec,  c.  17,  enacting  R.  S.    Q.    1191   d, 

sub-section  5,  provides,  that  "'No  transfer  of  the  properties  of  any 
estate  or  succession  shall  be  valid,  nor  shall  any  title  vest  in  any 
person,  if  the  taxes  payable  under  this  section  have  not  been  paid; 
and  no  executor,  trustee,  administrator,  curator,  heir  or  legatee 
shall  consent  to  any  transfers  or  payments  of  legacies  unless  the 
Bald  duties  have  been  paid." 

Held,  the  above  provision  is  intra  vtres  of  the  Provincial  Legisla- 
ture, and  a  bank  is  therefore  justified  in  refusing  to  register  a  trans- 
fer of  shares  by  executors  under  a  will,  until  proof  is  offered  that 
the  duties  payable  under  the  act  above  cited  have  been  paid. 

(3)  Uonohue  vs.  La  Banque  Jacquti  L'artier,  R.  J.  Q.,  11  S.  C.  90 
(1896). 

Notwithstanding  the  fact  that  the  sale  of  shares  of  bank  stock 
belonging  to  an  absent  minor  was  made  while  the  minor  was  not 
properly  represented,  such  sale,  when  subsequently  ratified  by  a  per- 
son legally  entitled  to  represent  the  minor,  will  not  be  set  aside  at 
the  suit  of  the  minor  after  becoming  of  age,— more  especially  where 
It  is  proved  that  the  proceeub  of  the  sale  of  shares  were  applied  for 
the  benefit  of  the  minor's'  estate,  and  were  entered  in  the  account 
rendered  by  the  testamentary  executors  and  duly  accepted  by  the 
tutor. 

(4)  Lambe  vs.  Manuel,  R.  J.  O.,  17  B,  C.  184  (1900). 

Held,  in  order  that  personal  property  should  be  liable  for  Que- 
bec succession  duties,  it  is  necessary  that  it  should  be  situate 
within  that  Province,  and  as  property  of  a  movable  nature  accom- 
panies, in  construction  of  law,  the  person  of  its  owner,  the  situa- 
tion of  the  owner's  domicile  at  the  time  of  his  death,  and  not  the 
actual  local  situation  of  the  personal  property  itself,  is  the.  true 
test  of  its  liability  to  duty.  Hence  in  the  present  case,  where 
the  deceased  was  domiciled  in  Ontario  and  died  there,  personal 
property,  consisting  of  bank  shares  and  money  lent,  although 
actually  situated  in  the  Province  of  Quebec,  was  not  chargeable 
with  succession  duty  in  that  Province  under  the  Act  55-56  Vict., 
ch.  17,  as  amended  by  57  Vict.,  ch.  16. 

This  judgment  was  confirmed  on  appeal  to  the  Court  of  King's 
Bench  of  the  Province  of  Quebec,  on  the  1st  March,  1901,  that 
Court  holding  that  the  succession  devolved  in  Ontario,  and  mov- 
able property,  although  locally  situated  in  the  Province  of  Quebec 
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at  the  time  of  the  death  of  the  testator,  was  constructively  held  to 
be  situate  in  Ontario  under  the  rule  mobilia  sequuntur  personam. 

This  judgment  was  confirmed  in  the  Privy  Council: 

Lambe  vs.  Manuel,  L.  R.,   (1903)  A.  C,  68. 

Held,  that  taxes  imposed  on  moveable  property  by  the  Quebec 

Succession  Duty  Act  of  1892  and  the  amending  Acts  apply  only 
to  property  which  the  successor  claims  under  or  by  virtue  of 
Quebec  law;  and  have  no  application  to  the  several  items  in  this 
case,  which  formed  part  of  a  succession  devolving  under  the  law 
of  Ontario. 

SHARES  SUBJECT  TO  TRUSTS. 

52.  Bank  not  bound  to  see  to  trusts. — The  bank  shall  not 
be  bound  to  see  to  the  execution  of  any  trust,  whether  expressed, 
implied  or  constructive,  to  which  any  share  of  its  stock  is  subject. 

2.  Receipt. — The  receipt  of  the  person  in  whose  name  any  such 
share  stands  in  the  books  of  the  bank,  or,  if  it  stands  in  the  names 
of  more  persons  than  one,  the  receipt  of  one  of  such  persons,  shall 
be  a  sufficient  discharge  to  the  bank  for  any  dividend  or  any  other 
sum  of  money  payable  in  respect  of  such  share,  unless,  previously 
to  such  payment,  express  notice  to  the  contrary  has  been  given  to 
the  bank. 

3.  Bank  not  bound. — The  bank  shall  not  be  bound  to  see  to 
the  application  of  the  money  paid  upon  such  receipt,  whether  giv- 
en by  one  of  such  persons  or  all  of  them.     53  V.,  c.  31,  s.  43. 

This  section  refers  only  to  trusts  in  regard  to  shares  of  the 
bank's  own  capital  stock.  It  has  no  reference  to  trusts  in  respect 
of  shares  of  other  corporations  taken  by  the  bank  as  collateral  sec- 
urity; see  sec.  76,  infra,  For  full  dislcussion  of  sec.  52,  see  Falcon- 
bridge  p.  98. 

By  sec  96,  a  bank  is  not  bound  to  see  to  the  execution  of  any 
trust  to  which  any  deposit  is  subject. 

(1)  Muir  vs.  Carter,   (1889).,  16  S.  C.  R.,  473. 

The  fact  of  bank  shares  being  purchased  in  trust  at  a  time  when 
the  trustee  was  solvent  imports  an  interest  in  somebody  else,  and 
the  onus  is  upon  a  pa  rtv  who  has  seized  such  shares  to  prove  that 
they  are  in  fact  the  property  of  the  trustee,  and  as  such  available  to 
satisfy  the  demand  of  his  creditors.  {Sweeney  vs.  Bank  of  Montreal. 
12  App.  Cas.,  617  followed). 

(2)  Simpson  vs.  Molsons  Bank,  (1895),  A.  C.     ?70. 

Where  a  statute  incorporating  a  bank  provides  that  "the  bank 
shall  not  be  bound  to  see  to  the  execution  of  any  trust,  whether 
express,  implied  or  constructive,  to  which  any  of  the  shares  of  the 
bank  may  be  subject,"  such  provision  must  relate  to,  and  free  the 
bank  from,  liability  for  trusts  of  which  the  bank  had  knowledge  or 
notice,  as  the  bank  could  not.  apart  from  the  statute,  incur  liability 
by  not  seeing  to  the  execution  of  a  trust  of  which  they  had  no  know- 
ledge. 

But  assuming  that  the  bank  would  be  liable  if  it  were  shown 
that  they  were  possessed  of  actual  notice  of  the  trust,  the  facts  (1) 
that  a  copy  of  the  testator's'  will  was  in  the  possession  of  the  bank; 

(2)  that  in  the  case  of  three  of  the  testator's  children,  notice  of  the 
substitution  of  grandchildren  was  contained  in  the  transfer  regist- 
ered by  the  executors  in  the  bank's  books  on  a  previous  occasion; 

(3)  that  one  of  the  executors  was  president  of  the  bank,  and  that 
the  law  agent  of  the  executors  was  also  law  agent  of  the  bank,  are 
not  sufficient  to  prove  that  the  bank  have  received  notice  of  the 
trust 
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53.  Executor  when  personally  liable    as    Shareholder. — No 

person  holding  stock  in  the  bank  as  executor,  administrator,  guard- 
ian, trustee,  tutor  or  curator  of  or  for  any  estate,  trust  or  person 
named  in  the  books  of  the  bank  as  being  so  represented  by  him, 
shall  be  personally  subject  to  any  liability  as  a  shareholder;  but 
the  estate  and  funds  in  his  hands  shall  be  liable  in  like  manner  and 
to  the  same  extent  as  the  testator,  intestate,  ward  or  person  inter- 
ested in  such  ■estate  and  funds  would  be,  if  living  and  competent 
to  hold  the  stock  in  his  own  name. 

2.  Cestui  que  trust  liable. — If  the  trust  is  for  a  living 
person,  such  person  shall  also  himself  be  liable  as  a  shareholder, 

3.  Executor,  etc  ,  liable  if  trust  not  named. — If  the  estate, 
trust  or  person  so  represented  is  not  so  named  in  the  books  of  the 
bank,  the  executor,  administrator,  guardian,  trustee,  tutor  or  cur- 
ator shall  be  personally  liable  in  respect  of  the  stock,  as  if  he  held 
it  in  his  own  name  as  owner  thereof.     63-G4  V.,  c.  26,  s.  8. 

A  loan  company  which  advances  money  on  the  security  of 
bank  shares  which  are  transferred  to  it  and  accepted  by  it,  in  the 
ordinary  absolute  form,  cannot  escape  liability  on  the  ground  that 
it  is  merely  a  trustee  for  the  borrower.  (In  re  Central  Bank,  Home 
Savings  &  Loan  Co.'s  Case  1891,  18  A.  R.  489.) 

ANNUAL  STATEMENT  AND  INSPECTION. 

54.  Statement  to  be  laid  before  Annnal  Meeting.— At  every 
annual  meeting  of  the  shareholders  for  the  election  of  directors,  the 
out-going  directors  shall  submit  a  clear  and   full  statement  of   the 

affairs  of  the  bank,  exhibiting,  on  the  one  hand,  the  liabilities  of 
or  the  debts  due  by  the  bank,  and,  on  the  other  hand,  the  assets 
and  resources  thereof. 

2.  Liabilities. — The  statement  shall  show,  on  the  one  part, — 

(a)  the  amount  of  the  capital  stock  paid  in; 

(b)  The  amount  of  notes  of  the  bank  in  circulation; 

(c)  The  net  profits  made, 

(d)  The  balances  due  to  other  banks,  and 

(e)  The  cash  deposited  in  the  bank,  distinguishing  deposits 
bearing  interest  from  those  not  bearing  interest. 

3.  Assets. — The  statement  shall  show,  on  the  other  part — 

(a)  the  amount  of  the  current  coin,  the  gold  and  silver  bullion 
and  the  Dominion  notes  held  by  the  bank; 

(b)  The  balances  due  to  the  bank  from  other  banks; 

(c)  The  value  of  the  real  and  other  property  of  the  bank,  and 

(d)  The  amount  of  debts  owing  to  the  bank,  including  and  par- 
ticularizing the  amounts  so  owing  upon  bills  of  exchange,  discount- 
ed notes,  mortgages  and  other  securities. 

4.  Other  Particulars. — The  statement  Shall  also  exhibit — 

(a)  The  rate  and  amount  of  the  last  dividend  declared  by  the 
directors; 

(b)  The  amount  of  reserved  profits  at  the  date  of  such  state- 
ment, and 

(c)  The  amount  of  debts  due  to  the  bank,  overdue  and  not 
paid  with  an  estimate  of  the  loss  which  will  probably  accrue  there- 
on.    53  V..  c.  31,  s.  45. 

As  to  the  annual  and  other  meetings  of  the  shareholders,  see 
notes  to  sec.  18. 

See  sec.  153  as  to  the  liability  for  the  making  of  a  false  state- 
ment. 
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55.  Further  Statements  required  by  By-law. — The  directors 
shall  also  submit  to  the  shareholders  such  further  statement  of  the 
affairs  of  the  hank,  other  than  statements  with  reference  to  the 
account  of  any  person  dealing  with  the  bank,  as  the  shareholders 
require  by  by-law  passed  at  the  annual  general  meeting,  or  at  any 
special  general  meeting  of  the  shareholders  called  for  the  purpose. 

2.  When  to  be  submitted. — The  statements  so  required  shall 
be  submitted  at  the  annual  general  meeting,  or  at  any  special  gen- 
eral meeting  called  for  the  purpose,  or  at  such  time  and  in  such 
manner  as  is  set  forth  in  the  by-law  of  the  shareholders  requiring 
such  statements.     63-64  V.,  c.  26,  s.  9. 

Cf.  sec_  113,  conferring  power  on  the  Minister  of  Finance  to 
call  for  special  returns  in  addition  to  the  regular  monthly  returns 
required  by  sec.  112. 

See  sec.  153,  as  to  the  liability  for  the  making  of  a  false  state- 
ment. 

56.  Inspection  of  Books. — The  books,  correspondence  and 
funds  of  the  bank  shall,  at  all  times,  be  subject  to  the  inspection  of 
the  directors; 

2.'  Customers'  accounts. — No  person,  who  is  not  a  director, 
shall  be  allowed  to  inspect  the  account  of  any  person  dealing  with 
the  bank.     53  V.,  c.  31,  s.  46. 

(1)  In  re  Chatham  Banner  Co  ,  Bank  of  Montreal's  Claim,,  2  O.  L. 
R.  672. 

The  section  does  not  enable  the  bank  to  refuse  to  disclose  its 
transaction  with  one  of  its  customers  when  the  propriety  of  those 
transactions  is  in  question  in  a  court  of  law,  between  the  bank 
and  another  customer  who  attacks  them  and  who  shows  good 
cause  for  requiring  information  he  seeks. 

(2)  Hannum  v.  McRae,  1898,  18  P.  R.  185. 

An  officer  of  a  bank,  when  served  with  a  subpoena  duces  tecum 
to  attend  as  a  witness  in  an  action,  is  bound,  whether  the  bank  is 
a  party  or  not,  to  produce  the  bank  books,  specified  in  the  subpoena 
wrhich  are  in  his  custody  and  control,  "and  which  contain  any  entry 
relevant  to  the  matters  in  question  in  the  action.  He  must  also 
give  evidence  as  to  such  entries.  The  books  of  a  branch  bank  are 
prima  facie  deemed  to  be  in  the  custody  and  control  of  the  local 
manager  and  their  production  within  the  scope  of  his  authority. 

(3)  Montgomery  v.  Ryan,  1908,  16  O.  L.  R.  75. 

It  is  lawful  for  a  bank  to  assign  its  customer's  account  and  the 
securities  held  by  it,  and  to  permit  the  purchaser  to  inspect  the 
account. 

57.  Quarterly  or  half-yearly  —  The  directors  of  the  bank 
shall,  subject  to  the  provisions  of  this  Act,  declare  quarterly  or 
half-yearly  dividends  of  so  much  of  the  profits  of  the  bank  as  to 
the  majority  of  them  seems  advisable. 

2.  Notice. — The  directors  shall  give  at  least  thirty  days'  pub- 
lic notice  of  the  payment  of  such  dividends  previously  to  the  date 
fixed  for  such  payment. 

3.  Books  closed. — The  directors  may  close  the  transfer  books 
during  a  certain  time,  not  exceeding  fifteen  days,  before  the  pay- 
ment of  each  dividend.     53  V.,  c.  31,  s.   47. 

Public  Notice.— The  nature  of  this  is  prescribed  by  sec.  2. 
sub-sec.  2. 

Sec.  57  authorizes  the  payment  of  dividends  out  of  profits,  sec. 
58  prohibits  their  payment  so  as  to  impair  the  pai-d-up  capital,  and 
sec.  59  forbids  their  being  paid  to  an  amount  exceeding  8  per  cent^ 
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per  annum  unless  a  certain  rest  or  reserve  fund  is  maintained.  The 
provisions  of  sees.  58  and  59  expressly  apply  to  bonuses  as  well  as 
dividends.  A  bonus  is  merely  an  extra  dividend  or  allowance  to 
the  shareholders,  and  the  power  to  declare  a  bonus  is  covered  by 
the  power  to  declare  a  dividend  given  to  the  directors  by  sec.  57. 

58.  Dividend  not  to  impair  Capital. — No  dividend  or  bonus 
shall  ever  be  declared  so  as  to  impair  the  paid-up  capital  of  the 
b~niv. 

2.  Directors  liable  for  sneh  Dividend.— The  -directors  who 
knowingly  and  wilfully  concur  in  the  declaration  or  making  payable 
of  any  dividend  or  bonus,  whereby  the  paid-up  capital  of  the  bank 
is  impaired,  shall  be  jointly  and  severally  liable  for  the  amount  of 
such  dividend  or  bonus,  as  a  debt  due  by  them  to  the  bank.  53 
V.,  c.  31,  s.  48. 

No  dividend  or  bonus  is  to  be  declared  so  as  to  impair  the 
paid-up  capital.  If  the  capital  is  impaired  then  all  the  net  profits 
are  to  be  applied  to  make  up  the  loss,  and  in  addition  to  this  calls 
are  to  be  made  upon  unpaid  subscribed  stock  to  an  amount  equi- 
valent to  the  loss  (sec.  39). 

59.  Dividend  limited  unless  there  is  a  Certain  Reserve.— 
No  division  of  profits,  either  by  way  of  dividends  or  bonus,  or  both 
combined,  or  in  any  other  way,  exceeding  the  rate  of  eight  per  cent- 
um per  annum,  shall  be  made  by  the  bank,  unless,  after  making 
the  same,  the  bank  has  a  rest  or  reserve  fund,  equal  to  at  least 
thirty  per  centum  of  its  paid-up  capital  after  deducting  all  bad  and 
doubtful  debts.     53  V.,   c.  31,   s.  49. 

CASH  RESERVES. 

60.  Forty  per  centum  in  Dominion  Notes. — The  bank  shall 
hold  not  less  than  forty  per  centum  of  its  cash  reserves  in  Domin- 
ion notes. 

2.  Supply  of  Dominion  Notes. — The  Ministers  shall  make  such 
arrangements  as  are  necessary  for  ensuring  the  delivery  of  Domin- 
ion notes  to  any  bank,  in  exchange  for  an  equivalent  amount  of 
specie,  at  the  several  offices  at  which  Dominion  notes  are  redeem- 
able, in  the  cities  of  Toronto,  Montreal,  Halifax,  St.  John,  Winni- 
peg, Victoria  and  Charlottetown,  respectively^ 

3.  Redemption.— Such  notes  shall  be  re'deemable  at  the  office 
for  redemption  of  Dominion  notes  in  the  place  where  the  specie 
is  given  in  exchange.     53  V.,  c.  31,  s.  50. 

Under  the  act  a  bank  is  not  obliged  to  keep  any  cash  reserve, 
but  if  it  does  do  so,  it  must  hold  40  per  cent,  thereof  in  Dominion 
notes. 

THE  ISSUE  AND  CIRCULATION  OF  NOTES. 

61.  Issue  of  Notes — Proviso. — The  bank  may  issue  and  re- 
issue its  notes  payable  to  bearer  on  demand  and  intended  for  circu- 
lation: Provided  that — 

(a)  The  Bank  shall  not  during  any  period  of  suspension  of  pay- 
ment of  its  liabilities,  issue  or  re-issue  any  of  its  notes;  and 

(b)  if,  after  any  such  suspension,  the  bank  resumes  business 
without  the  consent  in  writing  of  the  curator,  hereinafter  provid- 
ed for,  it  shall  not  issue  or  re-issue  any  of  its  notes  until  author- 
ized by  the  Treasury  Board  so  to  do. 


8%  THE  BANK  ACT. 

2.  $5,  or  Multiples  thereof. — No  such  note  shall  be  for  a  sum 
less  than  five  dollars,  or  for  any  sum  which  is  not  a  multiple  of 
five  dollars. 

3.  Amount  limited — Additional  Issue  during  Moving  of 
Crops  — The  total  amount  of  such  notes  in  circulation  at  any  time 
shall  not  exceed  ihe  amount  of  the  unimpaired  paid-up  capital  of 
the  bank:  Provided  that,  during  the  usual  season  of  moving  the 
crops,  that  is  to  say,  from  and  including  the  first  day  of  October 
in  any  year  to  and  including  the  thirty-first  day  of  January  next 
ensuing,  in  addition  to  the  said  amount  of  notes  hereinbefore  au- 
thorized to  be  issued  for  circulation,  the  bank  may  issue  its  notes, 
to  an  amount  not  exceeding  fifteen  per  centum  of  the  combined 
unimpaired  paid-up  capital  and  reserve  or  rest  fund  of  the  bank 
as  stated  in  the  statutory  monthly  return  made  by  the  bank  to  the 
Minister  for  the  month  immediately  preceding  that  in  which  the  ad- 
ditional amount  is  issued. 

4.  Notice  of  Additional  Issue. — Whenever,  under  the  authority 
of  the  proviso  to  the  next  preceding  subsection  of  this  section,  the 
issue  of  an  additional  amount  of  notes  of  the  bank  has  been  made, 
the  general  manager,  or  other  chief  executive  officer  of  the  bank, 
for  the  time  being,  shall  forthwith  give  notice  thereof  by  registered 
letter  addressed  to  the  Minister  and  to  the  president  of  the  Cana- 
dian Bankers'  Association. 

5.  Interest  on  Additional  Issue. — While  its  notes  in  circula- 
tion are  in  excess  of  the  amount  of  its  unimpaired  paid-up  capital, 
the  bank  shall  pay  interest  to  the  Minister  at  such  rate,  not  ex- 
ceeding five  per  centum  per  annum,  as  is  fixed  by  the  Governor  in 
Council,  on  the  amount  of  its  notes  in  circulation  in  excess  from 
day  to  day;  and  the  interest  so  paid  shall  form  part  of  the  Consoli- 
dated Revenue  Fund  of  Canada. 

6.  Return  by  Bank. — A  return  shall  be  made  and  sent  by  the 
bank  to  the  Minister  showing  the  amount  of  its  notes  in  circulation 
for  each  juridical  day  during  any  month  in  which  any  amount  of 
notes  in  excess  as,  aforesaid  has  been  issued  or  is  outstanding. 

7.  Time  and  Form  of  Return. — Such  return  shall  be  made  up 
and  sent  within  the  first  fifteen  days  of  the  month  next  after  that 
in  which  any  such  amount  in  excess  has  been  issued  or  is  out- 
standing, and  shall  be  accompanied  by  declarations  in  the  form 
prescribed  in  schedule  D  to  this  Act,  and  shall  be  signed  by  the 
persons  required  to  sign  the  monthly  returns  made  under  section 
112  of  this  Act. 

8.  False  Return. — The  provisions  of  section  153  of  this  Act 
shall  apply  to  the  return  mentioned  in  the  next  preceding  subsec- 
tion. 

9.  Bank  of  British  North  America. — Notwithstanding  any- 
thing in  this  section  hereinbefore  contained,  the  total  amount  of 
such  notes  of  the  Bank  of  British  North  America  in  circulation  at 
any  time  shall  not  exceed  seventy-five  per  centum  of  the  unim- 
paired paid-up  capital  of  the  Bank:  Provided  that, — 

(a)  the  bank  may  issue  its  notes  in  excess  of  the  said  seventy- 
five  per  centum  upon  depositing  with  the  Minister,  in  respect  of 
the  -excess,  in  cash  or  bonds  of  the  Dominion  of  Canada,  an  amount 
equal  to  the  excess;  and  the  cash  or  bonds  so  deposited  shall,  in 
the  event  of  the  suspension  of  the  bank,  be  available  by  the  Minis- 
ter for  the  redemption  of  the  notes  issued  in  excess  as  aforesaid; 
and 
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(b)  the  total  amount  of  such  notes  of  the  bank  in  circulation 
at  any  time  shall  not,  except  as  in  paragraph  (c)  of  this  subsection 
authorized,  exceed  its  unimpaired  paid-up  capital; 

(c)  the  bank  may,  during  the  said  season  of  moving  of  crops, 
in  addition  to  the  circulation  of  its  notes  hereinbefore  in  this  sub- 
section authorized,  issue  its  notes  to  an  amount  not  exceeding  ten 
per  centum  of  the  combined  unimpaired  paid-up  capital  and  re- 
serve or  rest  fund  of  the  bank  as  stated  in  the  statutory  return  made 
by  the  bank  for  the  month  immediately  preceding  that  in  which 
the  said  additional  amount  is  issued;  and  the  said  additional  amount 
shall  be  otherwise  subject  to  all  the  provisions  of  this  section  res- 
pecting circulation  in  addition  to  or  in  excess  of  the  unimpaired 
paid-up  capital  permitted  to  other  banks. 

10.  Calling  in  of  Notes  under  $5  or  not  Multiples  of    $5.— 

All  notes  issued  or  re-issued  by  any  bank,  and  now  in  circulation, 

which  are  for  a  sum  less  than  five  dollars,  or.  for  a  sum  which  is 

-not  a  multiple  of  five  dollars,  shall  be  called   in  and  cancelled  as 

soon  as  practicable."     (As  amended  by  1908,  c.  7,  s.  1.) 

Sec.  62  permits  the  issue  of  notes  for  one  pound  sterling  or  a 
multiple  thereof  in  British  possessions  other  than  Canada.  Cf 
Currency  Act,  sec.  8. 

The  proviso  of  sub-section  1  is  enforceable  by  penalty  under 
sec.  138. 

The  limitation  of  the  total  amount  of  notes  in  circulation  at 
any  time  to  the  amount  of  the  unimpaired  paid-up  capital  is  en- 
forceable by  penalty  under  sec.   135. 

The  form  of  monthly  return  (Schedule  D.)  provides  for  a  state- 
ment of  the  greatest  amount  of  notes  in  circulation  at  any  time 
during  the  month  to  which  the  return  relates,  and  by  sec.  153  the 
making  of  any  wilfully  false  or  deceptive  statement  in  any  return, 
etc.,  is  made  an  offence. 

See  also  sees.  63  and  139  forbidding  under  heavy  penalties  the 
pledging  assignment  or  hypothecation  by  a  bank  of  its  notes  and 
sec.  140  imposing  a  penalty  for  issuing  with  intent  to  defraud,  or 
accepting  with  knowledge  of  such  intent,  bank  notes  intended  for 
circulation  and  not  in  circulation. 

62.  Note  Issue  at  Agency  in  British  OoIojtv  ofh*»-»«  than 
Canada. -^Notwithstanding  the  provisions  of  the  last  preceding  sec- 
tion, any  bank  may  issue  and  re-issue  at  any  office  or  agency  of  the 
bank  in  any  British  colony  or  possession  other  than  Canada,  notes 
of  the  bank  payable  to  bearer  on  demand  and  intended  for  circula- 
tion in  each  colonv  or  possession,  for  the  sum  of  one  pound  sterling 
each,  or  for  any  multiple  of  such  sum,  or  for  the  sum  of  five  dollars 
each,  or  for  any  multiple  of  such  sum,  of  the  dollars 
in  commercial  use  in  such  colonv  or  possession,  if  the  issue  or  re- 
issue of  such  notes  is  not  forbidden  by  the  laws  of  such  colony  or 
possession. 

2.  Governor-in-Council  to  fix  Rate  for  Circulation. — No  is- 
sue of  notes  of  the  denomination  of  five  such  dollars,  or  any  mul- 
tiple thereof,  shall  be  made  in  any  such  British  colony  or  pos- 
session unless  nor  until  the  Governor-in-Council,  on  the  report  of 
the  Treasury  Board,  determines  the  rate,  in  Canadian  currency, 
at  which  such  notes  shall  be  circulated  as  forming  pnrt  of  the  to- 
tal amount  of  the  notes  in  circulation  within  the  meaning  of  the 
last  preceding  section. 

3.  Redemption. — The  notes  so  issued  shall  be  redeemable  at 
par  at  any  office  or  agency  of  the  bank  in  the  colony  or  possession 
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in  which  they  are  issued  for  circulation,  and  not  elsewhere,  except 
as  in  this  section  specially  provided;  and  the  place  of  redemption 
of  such  notes  shall  be  legibly  printed  or  stamped  across  the  face 
of  each  note  so  issued 

4.  Redemption  if  Agency  is  abolished. — In  the  event  of  the 
bank  ceasing  to  have  #.n  office  or  agency  in  any  such  British  colony 
or  possession,  all  notes  issued  in  such  colony  or  possession  under 
the  provisions  of  this  section  shall  become  payable  and  redeem- 
able at  the  rate  of  four  dollars  and  eighty-six  and  two-thirds  cents 
per  pound  sterling,  or,  in  the  case  of  the  issue  of  notes,  of  the  de- 
nomination of  five  dollars,  or  any  multiple  thereof,  of  the  dollars 
in  commercial  use  in  such  colony  or  possession,  at  the  rate  estab- 
lished by  the  Governor-in-Council  as  required  by  this  section,  in 
the  same  manner  as  notes  of  the  bank  issued  in  Canada  are  payable 
and  redeemable. 

5.  Total  Amount  of  Circulation. — The  amount  of  the  notes  at 
any  time  in  circulation  in  any  such  colony  or  possession,  issued 
under  the  provisions  of  this  section,  shall,  at  the  rate  mentioned 
in  the  last  preceding  sub-section,  form  part  of  the  total  amount  of 
the  notes  in  circulation  within  the  meaning  of  the  last  preceding 
section,  and,  except  as  herein  otherwise  specially  provided,  shall 
be  subject  to  all  the  provisions  of  this  Act. 

6.  No  Re-issue  in  Canada. — No  notes  issued  for  circulation  in 
a  British  colony  or  possession  other  than  Canada  shall  be  re-issued 
in  Canada. 

7.  Section  limited— Nothing  in  this  section  contained  shall 
be  construed  to  authorize  any  bank, — 

(a)  to  increase  the  total  amount  of  its  notes  in  circulation  in 
Canada  and  elsewhere  beyond  the  limit  fixed  by  the  last  preceding 
section;  or, 

(b)  to  issue  or  re-issue  in  Canada  notes  payable  to  bearer  on 
demand,  and  intended  for  circulation,  for  a  sum  less  than  five 
dollars,  or  for  a  sum  which  is  not  a  multiple  of  five  dollars.  4 
E.  VII.,  c.  3,  as.  1,  2,  3  and  4. 

63.  Pledge,  etc.,  of  Notes  prohibited.— The  bank  shall 
not  pledge,  assign,  or  hypothecate  its  notes;  and  no  advance  or  loan 
made  on  the  security  of  the  notes  of  a  bank  shall  be  recoverable 
from  the  bank  or  its  assets.     53  V.,  c.  31,  s    52. 

This  section  is  enforced  by  penalty  under  sec.  140. 

64.  Bank  Circulation  Redemption  Fund  Continued. — The 
moneys  heretofore  paid  to  and  now  deposited  with  the  Minister  by 
the  banks  to  which*  this  Act  applies,  constituting  the  fund  known 
as  the  Bank  Circulation  Redemption  Fund,  shall  continue  to  be 
held  by  the  Minister  for  the  purposes  and  subject  to  the  provisions 
in  this  section  mentioned  and  contained. 

2.  $5,000  to  be  retained  on  Issue  of  Certificate.— The  Min- 
ister shall,  upon  the  issue  of  a  certificate  under  this  Act  authoriz- 
ing a  bank  to  issue  notes  and  commence  the  business  of  banking, 
retain,  out  of  any  moneys  of  such  bank  then  in  his  possession,  the 
sum  of  five  thousand  dollars,  which  sum  shall  be  held  for  the  pur- 
poses of  this  section,  until  the  annual  adjustment  hereinafter  pro- 
vided for  y  takes  place  in  the  year  then  next  following. 

3.  Adjustment — 5  per  cent,  of  Average  Circulation. — The 
amount  at  the  credit  of  such  bank  shall.,  at  such  next  annual  ad- 
justment, be  adjusted  by  payment  to  or  by  the  bank  of  such  sum  as 
Is  necessary  to  make  the  amount  of  money    at   the  credit  of  the 
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bank  equal  to  five  per  centum  of  the  average  amount  of  its  notes 
in  circulation  from  the  time  it  commenced  business  to  the  time  of 
such  adjustment  and  such  sum  shall  thereafter  be  adjusted  annual- 
ly as  hereinafter  provided. 

4.  Circulation  Fund. — The  amounts  heretofore*and  from  time 
to  time  hereafter  paid,  to  be  retained  and  held  by  the  Minister  as 
by  this  section  provided,  shall  continue  to  form  and  shall  form 
the  Circulation  Fund. 

5.  Its  Purposes. — The  Circulation  Fund  shall  continue  to  be 
held  as  heretofore  for  the  sole  purpose  of  payment,  in  the  event  of 
the  suspension  by  a  bank  of  payment  in  specie  or  Dominion  notes 
of  any  of  its  liabilities  as  they  accrue,  of  the  notes  then  issued  or 
re-issued  by  such  bank,  intended  for  circulation,  and  then  in  cir- 
culation, and  interest  thereon. 

6.  Fund  to  bear  Interest. — The  Circulation  Fund  shall  bear 
interest  at  the  rate  of  three  per   centum  per  annum. 

7.  Adjustment  annually. — The  Circulation  Fund  shall  be  ad- 
justed, as  soon  as  possible  after  the  thirtieth  day  of  June  in  each 
year,  in  such  a  way  as  to  make  the  amount  at  the  credit  of  each 
bank  contributing  thereto,  unless  herein  otherwise  specially  pro- 
vided, equal  to  five  per  centum  of  the  average  note  circulation  of 
such  bank  during  the  then  last  preceding  twelve  months. 

8.  Average  Note  Circulation,  how  Determined. — The  average 
note  circulation;  of  a  bank  during  any  period  shall  be  determined 
from  the  average  of  the  amount  of  its  notes  in  circulation,  as 
shown  by  the  monthly  returns  for  such  period  made  by  the  bank 
to  the  Minister;  and  where,  in  any  return,  the  greatest  amount  of 
notes  in  circulation  at  any  time  during  the  month  is  given,  such 
amount  shall,  for  the  purposes  of  this  section,  be  taken  to  be  the 
amount  of  the  notes  of  the  bank  in  circulation  during  the  month 
to  which  such   return   relates. 

9.  Rights  of  Minister — Proviso. — The  Minister  shall  with 
respect  to  all  notes  paid  out  of  the  Circulation  Fund  have  the 
same  rights  as  any  other  holder  of  the  notes  of  the  bank:  Provided 
that  all  such  notes,  and  all  interest  thereon,  so  paid  by  the  Minister, 
after  the  amount  at  the  credit  of  such  bank  in  the  Circulation 
Fund,  and  all  interest  due  or  accruing  due  thereon,  has  been  ex- 
hausted, shall  bear  interest,  at  the  rate  of  three  per  centum  per 
annum,  from  the  times  such  notes  and  interest  are  paid  until  such 
notes  and  interest  are  repaid  to  the  Minister  by  or  out  of  the  as- 
sets of  such  bank.     53  V.,  c.  31,  s.  54:  63-64  V.,  c.  26,  s.  13. 

65.  Notes  of  Bank  suspending  Payment  to  bear  Interest.— 
In  the  event  of  the  suspension  by  a  bank  of  payment  in  specie  or 
Dominion  notes  of  any  of  its  liabilities  as  they  accrue,  the  notes  of 
the  bank,  issued  or  re-issued,  intended  for  circulation,  and  then 
in  circulation,  shan  bear  interest  at  the  rate  of  five  per  centum  per 
annum,  from  the  day  of  the  suspension  to  such  day  as  is  named  by 
the  directors,  or  by  the  liquidator,  receiver,  assignee  or  other  proper 
official,  for  the  payment  thereof. 

2  Notice  of  Time  for  Payment.— Notice  of  such  day  shall  be 
given  by  advertising  for  at  least  three  days  in  a  newspaper  publish- 
ed in  the  place  in  which  the  head  office  of  the  bank  is  situate. 

'  3.  As  to  Notes  not  then  presented.— If  any  notes  presented 
for  payment  on  or  after  any  day  named  for  payment,  thereof  are 
not  paid,  all  notes  then  unpaid  and  in  circulation  shall  continue 
to  bear  interest  until  such  further  day  as  is  named  for  payment 
thereof,  of  Which  day  notice  shall  be  given  in  manner  hereinbefore 
provided. 
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4.  Notes  not  redeemed  to  be  paid  out  of  Circulation  Fund.— 

If  the  directors  of  the  bank  or  the  liquidator,  receiver,  assignee  or 
other  proper  official  fails  to  make  arrangements,  within  two  months 
from  the  day  of  the  suspension  of  payment,  by  the  bank,  for  the 
payment  of  all  its  notes  and  interest  thereon,  the  Minister  may 
make  arrangements  for  the  payment,  out  of  the  Circulation  Fund, 
of  the  notes  remaining  unpaid  and  all  interest  thereon,  and  the  Min- 
ister shall  give  such  notice  of  the  payment  as  he  thinks  expedient^ 

5.  Interest  to  cease. — Notwithstanding  anything  herein  con- 
tained all  interest  upon  such  notes  shall  cease  upon  and  from  the 
date  named  by  the  minister  for  such  payment. 

6.  Government  not  liable. — Nothing  herein  contained  shall  be 
construed  to  impose  any  liability  upon  the  Government  of  Canada, 
or  upon  the  Minister,  beyond  the  amount  available  from  time  to 
time  out  of  the  Circulation  Fund.  53  V.,  c.  31,  s.  54;  63-64  V.,  c.  26, 
s.  11. 

Cf.  Winding-Up  Act,  R.  S.  C,  c.  144,  sees.  158,  159. 

66.  Payments  from  Fund — All  payments  made  from  the  Cir- 
culation Fund  shall  be  without  regard  to  the  amount  contributed 
thereto  by  the  bank  in  respect  of  whose  notes  the  payments  are 
made. 

2.  If  Fund  exceeded. — If  the  payments  from  the  Circulation 
Fund  exceed  the  amount  contributed  to  the  Circulation  Fund  by 
the  bank  so  suspending  payment,  and  all  interest  due  or  accruing 
due  to  such  bank  thereon,  the  other  banks  to  which  this  Act  ap- 
plies shall,  on  demand,  make  good  to  the  Circulation  Fund  the 
amount  of  the  excess,  proportionately  to  the  amount  which  each 
such  other  bank  had  or  should  have  contributed  to  the  Circulation 
Fund,  at  the  time  of  the  suspension  of  the  bank  in  respect  of  whose 
notes  the  payments  are  made:   Provided  that, — 

(a)  each  of  such  other  banks  shall  only  be  called  upon  to  make 
good  to  the  Circulation  Fund  its  share  of  the  excess  in  payments 
not  exceeding  in  any  one  year,  one  per  centum  of  the  average  amount 
of  its  notes  in  circulation; 

(b)  such  circulation  shall  be  ascertained  in  such  manner  as  the 
Minister  decides;  and, 

(c)  The  Minister's  decision  shall  be  final. 

3.  All  amounts  recovered  and  received  by  the  Minister  from 
the  bank  on  account  of  which  such  payments  were  made  shall,  after 
the  amount  of  such  excess  has  been  made  good  as  aforesaid,  be  dis- 
tributed among  the  banks  contributing  to  make  good  such  excess, 
proportionately  to  the  amount  contributed  by  each.  53  V.,  c.  31, 
s.  54;    63-64  V.,  c.  26,  s.  12. 

67.  Refund  of  Deposit  if  Bank  is  wound  up. —  In  the  event 
of  the  winding-up  of  the  business  of  a  bank  by  reason  of  insolvency 
or  otherwise,  the  Treasury  Board  may,  on  the  application  of  the 
directors,  or  of  the  liquidator,  receiver,  assignee  or  other  proper 
officials,  and  on  being  satisfied  that  proper  arrangements  have  been 
made  for  the  payment  of  the  notes  of  the  bank  and  any  interest 
thereon,  pay  over  to  the  directors,  liquidator,  receiver,  assignee  or 
other  proper  official,  the  amount  of  the  Circulation  Fund  at  the 
credit  of  the  bank,  or  such  portion  thereof  as  it  thinks  expedient 
53  V.,  c.  31,  s.  54. 

68.  Treasury  Board  Rules — The  Treasury  Board  may  make 
all  such  rules  and  regulations  as  it  thinks  expedient  with  reference 
to— 
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(a)  The  payment  of  any  moneys  out  of  the  circulation  fund, 
and  the  manner,  place  and  time  of  such  payments; 

(b)  The  collection  of  all  amounts  due  to  the  circulation  fund; 

(c)  All  accounts  to  be  kept  in  connection  therewith,  and 

(d)  Generally  the  management  of  the  circulation  fund  and  all 
matters  relating  thereto.     53  Vic,  c.  31,  s.  54. 

No  rules  and  regulations  have  been  made  by  the  Treasury 
Board  under  this  section. 

69.  Minister  may  enforce  Payments. — The  Minister  may,  in 
his  official  name,  by  action  in  the  Exchequer  Court  of  Canada,  en- 
force payment,  with  costs  of  action,  of  any  sum  due  and  payable 
by  any  bank  which  should  form  part  of  the  Circulation  Fund.  53 
V.,  c.  31,  s.  54. 

70.  Arrangements  to  be  made  for  Circulation  at  Par. — 
"fhe  bank  shall  make  such  arrangements  as  are  necessary  to 
ensure  the  circulation  at  par,  in  any  and  every  part  of  Canada,  of  all 
notes  issued  or  re-issued  by  it  and  intended  for  circulation;  and  to- 
wards this  purpose  the  bank  shall  establish  agencies  for  the  redemp- 
tion and  payment  of  its  notes  at  the  cities  of  Toronto,  Montreal, 
Halifax,  St.  John,  Winnipeg,  Victoria  and  Charlottetown,  and  at 
euch  other  places  as  are,  from  time  to  time,  designated  by  the  Trea- 
sury Board.     53  Vic,  c  31,  s.  55. 

A  bank  must  ensure  the  circulation  of  its  notes  at  par,  and, 
if  necessary  for  this  purpose,  it  must  establish  agencies  for  the  re- 
demption and  payment  of  its  notes  at  places  other  than  those  menr 
tion-ed  in  the  section  or  those  which  may  be  named  by  the  Treas- 
ury Board.  No  places  have  been  designated  by  the  Treasury  Board 
under  this  section. 

71.  Bank  must  take  its  own  Notes.— The  bank  shall  always 
receive  in  payment  its  own  notes  at  par  at  any  of  its  offices,  and 
whether  they  are  made  payable  there  or  not. 

2.  At  Head  Office. — The  chief  place  of  business  of  the  bank 
shall  always  be  one  of  the  places  at  which  its  notes  are  made  pay- 
able.    53  V.,  c  31,  s.  56.  : 

The  obligation  of  this  section  is  confined  to  receiving  in  pay- 
ment. The  section  does  not  compel  a  bank  to  redeem  its  notes  at 
any  place  except  its  head  office  or  any  other  office  at  which  such 
notes  are  payable,  but  cf.  sec.  70. 

72.  Payment  in  Dominion  Notes. — The  bank,  when  making 
any  payment,  shall,  on  the  request  of  the  person  to  whom  the  pay- 
ment is  to  be  made,  pay  the  same,  or  such  part  thereof,  not  ex- 
ceeding one  hundred  dollars,  as  such  person  requests,  in  Dominion 
notes  for  one,  two,  or  four  dollars  each,  at  the  option  of  such  per- 
son. 

2.  No  Torn  or  Defaced  Notes. — No  payment,  whether  in  Dom- 
inion notes  or  bank  notes.,  shall  be  made  in  bills  that  are  torn  or 
partially  defaced  by  excessive  handling.     53  V.,  c.  31,  s.  57. 

73.  Bonds,  Obligations,  etc.,  assignable  by  Endorsement.— 
The  bonds,  obligations  and  bills,  obligatory  or  of  credit,  of  the  bank 
under  its  corporate  seal,  signed  by  the  president  or  vice-president, 
and  countersigned  by  a  cashier  or  assistnat  cashier,  which  are  made 
payable  to  any  person,  shall  be  assignable  by  endorsement  thereon. 

2.  Bill  or  Notes  binding  tkougb  not  sealed. — The  bills  or 
notes  of  the  bank  signed  by  the  president,  vice-president,  cashier 
or  other  officer  appointed  by  the  directors  of  the  bank  to  sign  the 
same,  promising  the    payment  of  money   to  any  person,  or  to  his 
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order,  or  to  the  bearer,  though  not  under  the  corporate  seal  of  the 
bank,  shall  be  binding  and  obligatory  on  the  bank,  in  like  manner 
and-  with  the  dike  force  and  effect  as  they  would  be  upon  any  pri- 
vate person,  if  issued  by  him  in  his  private  or  natural  capacity,  and 
shall  be  assignable  in  .like  manner  as  if  they  were  so  issued  by  a 
private  person  in    his  natural  capacity. 

3.  Directors  may  depute  Officer  to  sign.— The  directors  of 
the  bank  may,  from  time  to  time,  authorize  or  depute  any  cashier, 
assistant  cashier  or  officer  of  the  bank,  or  any  director  other  than 
the  president  or  vice-president,  or  any  cashier,  manager  or  local 
director  of  any  branch  or  office  of  discount  and  deposit  of  the  bank, 
to  sign  the  notes  of  the  bank  intended  for  circulation.  53  V.,  c.  31, 
s.  58. 

74.  Bills  may  be  signed  by  Machinery — One  Signature  to 
be  hand-written  — All  bank  notes  and  bills  whereon  the  name  of 
any  person  entrusted  or  authorized  to  sign  such  notes  or  bills  on 
behalf  of  the  bank  is  impressed  by  machinery  provided  for  that 
purpose,  by  or  with  the  authority  of  the  bank,  shall  be  good  and 
valid  to  all  intents  and  purposes,  as  if  such  notes  and  bills  had 
been  subscribed  in  the  proper  handwriting  of  the  person  entrusted 
or  authorized  by  the  bank  to  sign  the  same  respectively,  and  shall 
be  bank  notes  and  bills  within  the  meaning  of  all  laws  and  stat- 
utes whatever,  and  may  be  described  as  bank  notes  or  bills  in  all 
indictments  and  civil  or  criminal  proceedings  whatever:  Provided 
that  at  least  one  signature  to  each  note  or  bill  must  be  in  the  act- 
ual handwriting  of  a  person  authorized  to  sign  such  note  or  bill. 
53  V.,  c.  31,  s.  59. 

75.  Counterfeit  or  Fraudulent  Notes  to  be  stamped.— Every 
officer  charged  with  the  receipt  or  disbursement  of  public  moneys, 
and  every  officer  of  any  bank,  and  every  person  acting  as  or  em- 
ployed by  any  banker,  shall  stamp  or  write  in  plain  letters,  upon 
every  counterfeit  or  fraudulent  note  issued  in  the  form  of  a  Dom- 
inion or  bank  note,  and  intended  to  circulate  as  money,  which  is 
presented  to  him  at  his  place  of  business,  the  word  Counterfeit,  Al- 
tered or  Worthless. 

2.  If  Wrongfully  Stamped. —  If  such  officer  or  person  wrong- 
fully stamps  any  genuine  note,  he  shall,  upon  presentation,  redeem 
it  at  the  face  value  thereof.    53  V.,  c.  31,  s.  62. 

THE  BUSINESS  AND   POWERS  OF  A  BANK 

76.  Generally. — The   bank   may, — 

(a)  open  branches,  agencies  and  offices; 

(b)  engage  in  and  carry  on  business  as  a  dealer  in  gold  and 
silver  coin  and  bullion; 

(c)  Deal  in.,  discount,  and  lend  money  and  make  advances  upon 
the  security  of,  and  take  as  collateral  security  for  any  loan 
made  by  it,  bills  of  exchange,  promissory  notes  and  other  negotiable 
securities,  or  the  stock,  bonds, .debentures  and  obligations  of  muni- 
cipal and  other  corporations,  whether  secured  by  mortgage  or  other- 
wise, or  Dominion,  provincial,  British,  foreign  and  other  public  se- 
curities; 

(d)  Engage  in  and  carry  on  such  business  generally  as  apper- 
tains to  the  business  of  banking; 

2.  Exceptions. — Except  as  authorized  by  this  Act,  the  bank 
shall  not,  either  directly  or  indirectly, — 
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(a)  Deal  in  the  buying,  or  selling,  or  bartering  of  goods,  wares 
and  merchandise,  or  engage  or  be  engaged  in  any  trade  or  busine33 
whatsoever; 

(b)  Purchase  or  deal  in,  or  lend  money,  or  make  advances 
upon  the  security  or  pledge  of  any  share  of  its  own  capital  stock, 
or  of  the  capital  stock  of  any  bank;  or, 

Oc)  Lend  money    or  make    advances    upon   the    security,  mort- 
gage, or  hypothecation  of  any  land,  tenements,  or  immovable  pro- 
perty, or,  of  any  ships  or  other  vessels,  or  upon  the  security  of  any 
goods,  wares  and  merchandise.     53  V.,  c.  31,  s.  64. 

A  bank  chartered  under  the  Bank  Act,  in  addition  to  being  a 
corporation  with  certain  specified  powers  and  subject  to  certain 
specified  restrictions,  is  by  sec.  76  of  that  act  authorized  to  "engage 
in  and  carry  on  such  business  generally  as  appertains  to  the  bus- 
iness of  banking."     See  Falconbridge,  p.  131. 

The  chief  business  and  powers  of  a  bank  may  be  classified 
bs  follows: 

1.  Normally  a  bank  is  the  debtor  of  its  customer  and  is  bound 
to  discharge  its  indebtedness  by  honouring  its  customer's  cheques. 

As  to  deposits,  see  sec.  95  of  the  Bank  Act.  As  to  cheques,  see  the 
Bills  of  Exchange  Act,  Part  III. 

2.  A  bank  usually  undertakes  expressly  or  impliedly  to  honour 
bills  of  exchange  accepted  by  its  customer,  and  made  payable  at 
the  bank,  to  the  extent  of  its  customer's  balance,  or  to  an  agreed 
amount^ 

3.  A  bank  invariably  acts  as  the  collecting  agent  of  its  customer. 

4.  Incidentally  the  business  of  a  bank  as  a  dealer  in  money, 
etc.,  involves  the  issue  in  exchange  for  money  of  instruments 
whereby  the  bank  in  effect  acknowledges  its  obligation  to  pay 
money  to  or  honour  drafts  of  the  holder  or  other  person  entitled 
under  ine  terms  thereof,  as  the  case  may  be. 

Cf.  sec.  76  which  authorizes  the  bank  to  deal  in  gold  and  silver 
coins,  bills  of  exchange,  etc. 

5.  A  bank  may  serve  the  purpose  of  providing  the  public  with 
a  paper  currency  in  the  shape  of  its  promissory  notes. 

See  sec.  61. 

6.  A  bank  is  also  a  lender  of  money. 

Sec.  76  specifies  the  property  upon  which  a  bank  may  lend. 

7.  A  bank  is  sometimes  the  bailee  of  title  deeds  and  other  val- 
uables in  small  compass  entrusted  to  it  by  its  customer  for  safe 
custody. 

This  section  expressdy  authorizes  a  bank  to  -do  certain  speci- 
fied classes  of  acts,  and  forbids  it  to  do  certain  other  specified 
classes  of  acts — the  prohibition,  however,  being  subject  to  a  very 
important  qualification. 

The  authorized  acts  are  as  follows:  — 

The  second  part  of  the  section  is  in  restriction  of  the  powers 
of  the  bank,  and  provides  that,  "except  as  authorized  by  this  Act," 
the  bank  shall  not,  either  directly  or  indirectly:  — 

(a)  Deal  in  the  buying  or  selling,  or  bartering  of  goods,  wares 
and  merchandise,  or  engage  or  be  engaged  in  any  trade  or  business 
whatsoever^ 

(b)  Purchase,  or  deal  in,  or  lend  money,  or  make  advances 
upon  the  security  or  pledge  of  any  share  of  its  own  capital  stock 
or  of  the  capital  stock  of  any  bank;  or 

(c)  Lend  money  or  make  advances  upon  the  security,  mort- 
gage,   op    hypothecation    of   any    land,    tenements    or   immoveable 
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property,  or  of  any  ships  or  other  vessels,  or   upon  the  security 
of  any  goods,   wares  and  merchandise. 

Except  as  authorized  by  this  Act.— The  exceptions  provided 
for  by  this  clause  are  important,  and  are  contained  in  the  first 
sub-section  of  this  section  and  in  sees.  77-89;  see  especially  sees. 
80,   84,  86  and  88. 

The  prohibition  is  subject  to  sec_  80.     See  also  sec.  77. 
Share  of  its   own  capital  stock  or  of  the  capital  stock  of  any 
bank. — If  a  bank  acquires  shares  of  its  own  stock  by  forfeiture  under 

If  a  bank  acquires  shares  of  its  own  stock  by  forfeiture  under 
-sec.  40  for  non-payment  of  calls,  it  is  obliged  under  sec.  41  to  sell 
them  within  six  months. 

Security  mortgage  or  hypothecation  of    any    lands,    tene- 
ments, or  immovable  property. —  The    prohibition    as    to    mort- 
gages of  real  estate  is  subject  to  sec.  80. 

Or  of  any  Ships  or  other  Vessels. — This  prohibition  is  now 
subject  to  the  provisions  of  sec.  85. 

Goods,  Wares  and  Merchandise. —  One  clause  of  this  section 
forbids  dealing  in  the  buying,  selling,  etc.,  of  goods.  Another 
clause  prohibits  lending  money  on  their  security.  The  clauses  are 
subject  to  the  provisions  of  sees.  86  to  90,  as  well  as  of  sec.  80. 

The  expression,  "goods,  wares  and  merchandise"  is  defined  by 
sec.  2  (f)  to  include,  in  addition  to  the  things  usually  understood 
thereby,  timber,  deals,  boards,  staves,  saw-logs  and  other  timber, 
petroleum,  crude  oil  and  all  agricultural  produce  and  other  articles 
of  commerce. 

(1)  Browne  vs.  Commercial  Bank.  10  U.  C.  Q.  B.  129  (1852). 

The  plaintiffs  indorsed  a  promissory  note  to  the  defendants  for 
collection.  The  note  was  made  by  one  C.  C  living  in  Cobourg,  pay- 
able to  the  order  of  one  G.  S.  B.  generally,  not  at  any  bank  or  other 
place;  and  from  G.  S.  B.  it  had  passed  by  several  indorsements  to 
the  plaintiffs.  After  it  had  been  received  by  the  defendants,  it  was 
indorsed  by  their  teller  at  Toronto  in  favor  of  J.  T.,  their  agent  at 
Cobourg:. 

The  different  endorsers  were  notified  by  the  bank  that  the  note 
had  been  presented  to  the  maker,  and  payment  refused,  and  that  the 
bank  looked  to  them  for  payment;  and  the  note  was  returned  to  the 
plaintiffs  as  having  been  duly  presented. 

The  plaintiffs  then  sued  the  indorsers,  but  were  defeated  in  their 
actions,  in  consequence  of  a  want  of  proper  presentment  for  pay- 
ment. 

Held,  that,  under  the  circumstances  of  this  case,  the  bank  were 
liable  to  the  plaintiffs  for  such  want  of  presentment,  notwithstand- 
ing a  notice  issued  by  them,  and  which  the  plaintiffs  had  .received, 
that  all  notes  delivered  to  them,  and  that  they  (the  defendants) 
would  be  responsible  only  for  moneys  actually  received  in  payment 
of  such  notes,  but  not  for  any  omissions,  informalities,  or  mistakes, 
In  respect  of  such  notes. 

(2)  Richer  vs.  Toyer,  L.  R.,  5  P.  C.  461  (1874). 

A  bank  certificate  was  given  in  the  following  form:— 

Montreal,  7  Septembre,  18G3. 

"A.  B.  a  depose  dans  cette  banque  a  interet  fi,  quatre  pour  cent 
par  an,  la  somme  de  deux  mille  dollars,  payable  a  l'ordre  C.  D„  lors 
de  la  remise  du  present  certificat.    Cette  somme  pour  porter  interet 
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devra  rester  au  moins  trois  mois  dans  cette  banque,  et  le  porteur  de 
ce  certificat  ne  pourra  la  retirer  qu'apres  quinze  Jours  d'avis,  l'inte- 
r£t  cessant  du  jour  de  cette  avis." 

Quaere,  whether  this  was  a  negotiable  instrument  under  Art. 
2349  of  the  Civil  Code  of  Lower  Canada. 

Under  the  776th  Article  of  the  Civil  Code  of  Lower  Canada, 
which  provides  that  gifts  of  moveable  property  accompanied  by  de- 
livery may  be  made  and  accepted  by  private  writings  or  verbal 
agreements,  the  anterior  possession  of  property  which  can  be  the 
subject  of  don  manuel  is  equivalent  to  delivery  at  the  time  of  the 
gift,  although  the  former  possession  was  for  another  purpose. 

The  maxim  of  the  French  law— possession  vaut  titre— held  not  to 
apply  where  an  agent  held  possession  of  a  bank  deposit  certificate 
standing  in  the  name  of  his  principal,  and  bearing  the  principal's 
endorsement,  the  production  of  which  certificate  was  required  by 
the  bank  whenever  interest  was  paid. 

(3)  Lewis  vs.  Jeffery,  M.  L.  R.,  7  Q.  B.  141  (1875). 

Where  a  note  of  a  third  party  is  transferred  for  valuable  secu- 
rity, being  given  in  payment  of  goods  purchased,  and  the  note  Is  not 
endorsed  by  the  transferror,  a  warranty  is  implied  that  the  maker  Is 
not  insolvent  to  the  knowledge  of  the  transferror. 

If  it  be  proved  that  the  maker  of  the  note  was  insolvent  to  the 
knowledge  of  the  transferror,  the  party  who  received  it  is  entitled  to 
offer  it  back  and  claim  the  amount  from  the  transferrer,  without  ask- 
ing for  the  rescission  of  the  contract  in  toto. 

(4)  Dwnspaugh  vs.  Molsons  Bank,  22  L.C.J.  57  (1878). 

Where  a  bank  is  induced  to  advance  a  sum  of  money  to  B.  on 
the  undertaking  implied  in  a  telegram  from  A.  to  B.  and  exhibited 
to  the  bank,  that  A.  will  repay  the  advance  by  accepting  a  draft  for 
the  amount  thereof,  and  the  advance  is  used  to  retire  another  draft 
for  which  A.  is  liable,  that  A.  is  liable  to  the  bank  for  the  advance, 
though  he  subsequently  refuses  to  accept  the  draft. 

(5)  Molsons  Bank  vs.  Kennedy,  10  R.  L.  110  (1879). 

A  bank  is  not  prohibited  by  the  Banking  Act  from  guaranteeing 
the  payment  of  certain  merchandises  purchased  by  their  customer. 

(6)  The  Railway  &  Newspaper  Advertising  Co.  vs.  Molsons  Bank,  2 
L.  N.  207  (1879). 

A  bank  is  not  liable  for  calls  on  stock  of  an  Incorporated  com- 
pany held  as  collateral  security. 

(7)  Union  Bank  vs.  Ontario  Bank,  24  L.  C.J.  309  (1880). 
Where  a  bank  draws  a  draft  for  $25  on  one  of  its  branches,  and 

fails  to  advise  said  branch  of  the  fact,  and  the  draft  is  afterwards 
raised  to  one  of  $5,000,  and  so  skilfully  as  to  deceive  the  branch 
office,  which  pays  the  amount  of  the  draft  as  raised  to  another 
bank,  holding  the  draft  in  good  faith,  and,  in  consequence  of  such 
payment,  this  latter  bank  pays  $3,500  on  account  thereof  to  the  per- 
son from  whom  the  bank  received  it,  the  former  bank  cannot  recov- 
er from  the  latter  bank  the  amount  so  paid  to  It 

(8)  Bank  of  Montreal  vs.  Geddes,  3  L.  N.  146  (1880). 

Under  the  Banking  Act  of  1871,  34  Vict.,  ch.  5,  a  bank  could  not 
legally  make  loans  upon  the  security  of  the  stock  of  any  joint  stock 
company,  except  the  stock  of  other  banks,  and,  therefore,  an  action 
by  the  bank  against  the  directors  of  a  street  railway  company  for 
loss  sustained  by  making  a  loan  on  its  stock  (which  was  alleged  to 
have  been  unduly  inflated  by  false  statements  on  the  part  of  said 
directors)  cannot  be  maintained. 
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(9)  Consolidated  Bank  vs.  Merchants  Bank,  27  L..  C.  J.  370  (1882). 
A  letter  of  guarantee  given  to  a  bank,  securing  the  payment  of 

notes  discounted  by  said  bank,  for  certain  firms  mentioned,  does  not 
bind  the  guarantors  to  a  bank  constituted  by  the  amalgamation  of 
the  said  bank  with  another  bnnk. 

(10)  Bain  vs.  Torrance,  1  Man.  32  (1884). 

Plaintiff  applied  for  payment  over,  by  the  bank,  of  money  de- 
posited at  their  branch  office  at  Winnipeg. 

Previous  to  the  garnishee  order  being  made,  the  money  had  been 
paid  over  by  the  head  office  at  Toronto,  under  sequestration  issued 
against  the  defendant  in  Ontario. 

Held,  following  Irwin  vs.  The  Bank  of  Montreal,  38  U.  O.  Q.  B. 
875,  that  a  bank  and  its  branches  are  but  one  concern,  and  that  the 
application  must  therefore  be  discharged  with  costs. 

(11)  Sweeney  vs.  Bank  of  Montreal,  12  S.  C.  R.  661  (1885). 

S.  brought  an  action  against  the  Bank  of  Montreal  to  recover  the 
value  of  certain  shares  of  stock  transferred  to  the  bank  under  the 
following  circumstances.-— S.'s  money  was  originallv  sent  out  from 
England  to  J.  R.  at  Montreal  to  be  invested  in  Canada  for  her. 
J.  R.  subscribed  for  a  certain  amount  of  stock  in  a  cer- 
tain incorporated  compnny  as  follows:  "J.  R.  in  trust."  without  nam- 
ing for  whom,  and  paid  for  it  with  S.'s  money.  He  subsequently 
sent  over  the  certificates  of  stock  to  S..  and  paid  her  the  dividends 
he  received  on  the  stock.  Becoming  indebted  to  the  Bank  of  Mont- 
real. R.  transferred  to  the  manager  of  the  bank  as  security  for  his 
Indebtedness  a  certain  number  of  S.'s  shares,  and  the  transfer  show- 
ed In  its  face  that  he  held  these  shares  "in  trust."  The  Bank  of 
Montreal  then  received  the  dividends  on  these  shares,  credited 
them  to  J.  R..  who  paid  them  to  S.  J.  R.  subsequently  became  In- 
solvent, and  S.,  not  receiving  her  dividends  as  usual,  sued  the  Bank 
for  an  account. 

Held,  that  there  was  sufficient  to  show  that  J.  R.  was  acting  as 
the  mandatary  or  agent  of  S.,  and  the  Bank  of  Montreal,  not  hav- 
tng  shown  that  J.  R.  had  authority  to  sell  or  pledge  the  said  stock, 
S.  was  entitled  to  get  an  account  from  the  bank. 

(12)  'Exchange  Bank  vs.  Canadian  Bank  of  Commerce,  M.  L».  R.,  2 
Q.  B.  476  (1886). 

Where  drafts  and  notes  are  placed  with  a  bank  by  a  debtor  of 
the  bank,  not  as  collateral  seeuritv.  but  for  collection,  compensation 
does  not  take  place  until  the  bank  has  received  the  amounts  collect- 
ed by  them  on  such  notes:  and  in  the  present  case,  the  debtor  having 
become  insolvent  before  any  amounts  were  received  on  such  notes, 
the  compensation  did  not  take  place  between  the  amount  collected 
bv  the  bank  and  the  debt  due  to  it.  (Reversing  M.  L.  R.  1  S.  O. 
225). 

(13)  MacFarlnne  6  Corporation  of  the  Parish  of  St.  Cesaire,  M.  L. 
R.,  2  O.B.  160  (1886). 

A  debenture  is  a  negotiable  Instrument,  and  cannot  bear  a  con- 
dition on  the  face  of  it.  making  its  validity  dependent  upon  obliga- 
tions to  be  performed  in  future.  And  so  where  a  municipal  corpo- 
ration voted  a  bonus  to  a  railway  companv  pavable  in  debentures, 
and  the  bv-law  imnosed  certain  future  obligations  upon  the  com- 
pany as  to  the  mode  of  operating  the  road,  it  was  held  that  deben- 
tures in  which  these  obligations  were  set  forth  as  conditions  were 
not  n  valid  tender. 

N.B.— This  iudgmont  was  confirmed  In  the  Supreme  Court  of 
Canada,  14  S.  C.  R.  738. 
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(14)  Exchange  Bank  &  Montreal  City  and  District  Havings  Bank, 
M.  L.  R.,  0  Q.  B.  190   U«87). 

A  savings  bank,  holding  bank  shares  as  pledgee,  and  appearing 
as  owner  on  the  books  of  the  bank,  is  not  the  owner  of  such  shares 
within  the  meaning  of  section  58  of  the  Banking  Act,  34  Vict.,  ch. 
5,  and,  therefore,  is  not  subject  to  the  double  liability. 

A  bank,  shares  of  which  are  transferred  to  a  savings  bank,  is 
presumed  to  know  that  the  shares  are  held  by  the  latter  as  colla- 
teral security,  inasmuch  as  under  section  18  of  34  Vict.,  ch.  7,  a 
savings  bank  cannot  acquire  bank  shares  or  hold  them  except  as 
pledgee.    (Affirming  M.  L.  R.  2  S.  C.  129  (1881). 

(15)  Exchange  Bank  vs.  Howell,  M.  L.  K.,  3  S.  C.  129  (1887). 
Where  a  bank  took  a  note  endorsed  by  a  customer  as   security 

for  past  advances,  amounting  to  about  $10,000,  and  after  the  matu- 
rity of  this  note,  deposits  amounting  to  more  than  $100,000,  were 
passed  to  his  credit  in  the  books  of  the  bank— 

Held,  that  in  the  absence  of  any  special  imputation  of  payments 
or  reserve  as  to  the  application  of  the  subsequent  deposits,  these  de- 
posits were  to  be  imputed  in  payment,  of  the  oldest  debt,  and  the 
maker  who  has  paid  the  endorser  (but  without  obtaining  possession 
customer's  liability  at  the  maturity  of  the  collateral  security  being 
more  than  paid  by  the  subsequent  deposits,  the  collateral  was  dis- 
charged, and  the  bank's  action  against  the  maker  and  first  endorser 
of  said  note  would  be  dismissed. 

(10)  Goodall  vs.  Exchange  Bank,  M.  L.  R.,  3  Q.  B.  430  (1887). 
T.,  a  customer  of  the  bank,  discounted  with  that  bank  appel- 
lant's acceptance.  When  it  fell  due  appellant  failed  to  pay  it,  and 
the  bank  charged  to  T's  account,  who  at  the  time  owed  the  bank  a 
small  balance,  which  balance  was  augmented  by  subsequent  trans- 
actions, wherein  nevertheless,  if  the  credits  were  imputed  to  the 
earliest  indebtedness,  the  balance  due  when  the  acceptance  matured 
would  be  more  than  covered.  The  bank  retained  possession  of  the 
acceptance,  and  brought  this  suit  against  appellant,  the  acceptor,  to 
recover  its  amount.  Appellant  pleaded  payment  and  compensation. 
Held,  That  the  bank  was  entitled  to  recover  from  appellant  the 
amount  of  his  acceptance,  and  that  appellant  was  not  discharged  by 
the  credits  in  the  bank's  account  with  T. 

(17)  Cleveland  vs.  Exchange  Bank,  M.  L.  R.,  3  Q.  B.    30  (18S7). 

Where  the  amount  of  a  note  discounted  by  a  bank  for  the  en- 
dorser was  charged  on  maturity  to  the  endorser's  account,  and  the 
deposits  subsequently  made  by  the  endorser,  as  shown  by  the  books 
of  the  bank,  were  more  than  sufficient  to  cover  his  Indebtedness  to 
the  bank  at  the- time  the  note  matured,  such  note  must  be  held  to 
have  been  paid,  and  the  bank  has  no  action  thereon  against  the 
maker  who  has  paid  the  endorser  (but  without  obtaining  possession 
of  the  note);  and  the  fact  that  the  endorser's  aggregate  indebted- 
ness to  the  bank  continued  to  increase  does  not  affect  the  question 
of  payment  of  the  note  referred  to  in  the  absence  of  a  reserve  of  re- 
course by  the  bank  thereon. 

(18)  Bank  of  Montreal  vs.  Sweeny,  12  A.  C.  G17  (1887).— Held  by 
the  Privy  Council,  affirming  the  judgment  of  the  Superior  Court  of 
Canada. 

A  holder  of  shares  "in  trust"  is  not  a  manditaire,  prete-nom,  and 
holds  subject  to  a  prior  title  on  the  part  of  some  person  undisclosed. 
Such  holding  not  being  forbidden  by  the  law  of  the  colony,  a  trans- 
feree from  such  holder  is  bound  to  enquire  whether  the  transfer  is 
authorized  by  the  nature  of  the  trust. 
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(19)  Maritime  Bank  vs.  Union  Bank,  M.  L.  R.,  4  S.  C.  244  (1888). 
A  bank  acting  as  agent  for  another  bank  is  not  authorized  in  the 

absence  of  express  agreement,  to  cash  a  cheque  drawn  upon  the 
principal  bank,  but  unaccepted  by  it. 

A  telegram  from  the  president  of  the  principal  bank  to  a  depo- 
sitor therein,  stating  that  certain  funds  are  at  his  credit,  is  not  an 
acceptance  of  a  cheque  drawn  by  the  depositor  upon  the  receipt  ot 
such  telegram  for  the  amount  of  the  funds,  such  telegram  adding 
nothing  to  the  legal  obligation  of  the  principal  bank  towards  the  de- 
positor to  pay  the  cheque  when  duly  presented  for  payment,  if  there 
were  then  funds  at  his  credit  to  meet  it  and  no  legal  hindrance  to 
Its  payment  existed. 

No  compensation  arises  between  the  principal  bank  and  its 
agent,  entitling  the  latter  to  set  off  moneys  paid  under  an  unaccept- 
ed cheque  upon  the  principal  bank  against  moneys  held  by  the 
agent  and  due  to  the  principal  bank. 

A  custom  of  bankers  cannot  be  put  in  evidence  unless  it  has 
been  specially  pleaded.  * 

(20)  Merchants'  Bank  d  McKay,  15  S.  C.  It.  672  (1888). 
McKay  gave  a  mortgage  to  the  Merchants'  Bank    as    security 

for  the  present  indebtedness  of,  and  future  advances  to.  a  customer 
of  the  bank.  By  the  terms  of  the  mortgage  McKay  was  to  be  liable, 
amongst  other  things  for  the  promissory  notes,  etc.,  of  the  customer 
outstanding  at  the  date  of  the  mortgage,  and  all  renewals,  altera- 
tions and  substitutions  thereof. 

Held,  That  the  bank  having  given  up  the  said  promissory  notes, 
etc.,  and  accepted  as  renewals  thereof,  forged  and  worthless  paper, 
McKay  was,  to  the  extent  of  such  worthless  paper,  relieved  from 
liability  as  such  surety: 

Held,  That  the  bank  having  accepted  the  renewals  in  the  ordi- 
nary course  of  banking  business,  and  it  not  being  shown  that  they 
were  guiltv  of  negligence,  the  surety  was  not  relieved. 

(21)  Bank  of  Montreal  vs.  Thomas,  16  O.K.  503  (1888). 

On  the  maturity  of  a  bill  of  exchange,  the  drawers  thereof, 
thinking  the  acceptor  would  be  unable  to  meet  it.  telegraphed  him, 
that  if  unable  to  pay  it  to  draw  on  them  for  the  amount.  The  ac- 
ceptor took  the  telegram  to  the  manager  of  the  bank,  who.  on  the 
faith  of  it,  discounted  a  sight  draft  by  the  acceptor  on  the  drawers, 
with  the  proceeds  of  which  he  retired  his  acceptance,  which  was 
held  by  another  bank.  The  drawers  refused  to  accept  the  bill  so 
drawn. 

Held,  that  the  telegram  having  been  sent  for  the  purpose  of  indu- 
cing persons  to  advance  money  on  it.  and  to  take  the  bill  so  drawn 
In  pursuance  of  it.  a  privity  was  created  between  the  bank  which 
discounted  it  and  the  senders  of  the  telegram,  entitling  the  former 
to  maintain  an  action  aeainst  the  latter  for  the  monev  so  advanced. 

(22)  Black  vs.  The  Bank  of  Nova  Scotia.  21  N.  Sc.  448  (1889). 
The  Bank  of  Liverpool  being  indebted  to  defendant  bank  in  the 

sum  of  $80,000,  agreed  to  pay  the  amount  in  instalments,  plaintiffs, 
among  others,  being  sureties  for  three  instilments,  amounting  to 
$60,000.  Acceptances  held  by  the  Liverpool  Bank  wprp  placed  with 
the  defendant  bank  as  collateral  security  for  the  last  of  the  !nstal- 
ments  on  which  plaintiffs  were  liable,  and  were  collected  bv  defend- 
ant bank,  but  were  afterwards  appropriated  by  defendant  bank  to  a 
different  indebtedness.  Plaintiffs,  in  ignorance  of  the  appropriation 
first  mentioned,  paid  in  1879  a  balance  of  $9,772:30  demanded  from 
them,  and  on  afterwards  discovering  the  facts  as  to  the  appropria- 
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tion  and  payment,  brought  the  present  action  to  recover  it  back  as 
paid  under  mistake  of  fact. 

Held,  that  the  amount  having  been  appropriated  in  the  first  in- 
stance to  the  debt  on  which  plaintiffs  were  sureties,  no  other  appro- 
priation could  be  made  without  plaintiffs'  consent;  that  plaintiffs 
were  not  estopped  on  account  of  their  not  having  demanded  an  in- 
vestigation of  the  state  of  the  accounts  before  paying,  nor  by  the  fact 
that  when  called  on  to  pay  they  requested  further  time  and  made 
use  of  it  to  obtain  securities  from  the  Liverpool  Bank;  that  defend- 
ants could  not  set  up  that  they  had  been  prejudiced  by  plaintiffs* 
payment,  in  their  dealings  with  the  insolvent  bank,  as  the  facts  of 
the  matter  were  within  their  knowledge  and  not  in  the  knowledge 
of  the  plaintiffs;  that  plaintiffs  were  not  bound  to  tender  to  defend- 
ants before  action  the  bond  of  the  Liverpool  Bank  which  had  been, 
assigned  to  plaintiffs  for  the  reason,  among  others,  that  it  had  been 
paid  off  by  the  money  so  appropriated,  and  was  valueless. 

(23)  Johansen  vs.  Chaplin,  M.  L.  R.,  6  Q.  B.  Ill  (1889). 

A  bank  is  not  authorized  to  enter  into  a  contract  of  suretyship 
guaranteeing  the  payment  by  a  customer  of  the  hire  of  a  steamship 
under  a  charter  party.  (And  see  Watts  vs.  Wells,  M.  L.  R.,  7  Q.  B. 
387.) 

(24)  Laiulry  vs.  The  Bank  of  Nova  Scotia,  29  N.  B.  564  (1889). 

The  plaintiffs  drew  and  endorsed  a  bill  of  exchange  and  deliver- 
ed it  to  the  defendants  to  discount,  which  they  agreed  to  do  if  the 
bill  was  accepted.  After  acceptance  the  defendants  refused  to  give 
the  plaintiff  either  the  proceeds  or  the  bill,  claiming  the  right  to 
apply  it  to  the  payment  of  a  debt  which  the  plaintiffs  owed  them. 

Held,  that  the  defendants  were  liable  in  trover  for  a  conversion 
of  the  bill. 

A  discount  means  an  advance  of  money,  upon  the  transfer  of  a 
negotiable  instrument  to  the  bank,  payable  at  a  future  day,  as  secu- 
rity. 

(25)  Thompson  vs.  Molsons  Bank,  16  S.  C.  R.  664  (1889). 

The  Molsons  Bank  took  from  H.  &  Co.  several  warehouse  re- 
ceipts as  collateral  security  for  commercial  paper  discounted  in  the 
ordinary  course  of  business,  and  having  a  surplus  from  the  sale  of 
the  goods  represented  by  the  receipts,  after  paying  the  debts  for 
which  they  were  immediately  pledged,  claimed  under  a  parole  agree- 
ment to  hold  that  surplus  in  payment  of  other  debts  due  by  H.  & 
Co.  H.  &  Co.,  having  become  insolvent,  Thompson,  as  one  of  the 
creditors,  brought  an  action  against  the  bank  claiming  that  the  sur- 
plus must  be  distributed  rateably  among  the  general  body  of  credi- 
tors. 

Held,  that  the  parol  agreement  was  not  contrary  to  the  provi- 
sions of  thp  Banking  Act,  R.  S.  O..  ch.  120,  and  that  after  the  goods 
were  lawfully  sold  the  money  that  remained,  after  applying  the  pro- 
ceeds of  each  sale  to  its  proper  note,  could  properly  be  applied  by 
the  bank  under  the  terms  of  the  parol  agreement. 

(26)  Re  Central  Bank,  Morton  and  Black's  Claims  17  O.  R.  574 
(1889). 

An  incorporated  bank,  by  its  cashier,  Issued  deposit  receipts  In 
the  following  form:  "Received  from  the  sum  of  $  , 

which  this  bank  will  repay  to  the  said  or  order,  with  Inte- 

rest at  4  per  cent,  per  annum,  on  receiving  15  days'  notice.  No  inte- 
rest will  be  allowed  unless  the  money  remains  with  the  bank  six 
months.  This  receipt  to  be  given  up  to  the  bank  when  payment  of 
either  principal  or  interest  is  required." 
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Held,  that  it  was  competent  under  the  Banking  Act,  R.  S.  C,  ch. 
120,  to  issue  such  deposit  receipts,  and  that  even  if  they  did  not  pos- 
sess all  the  incidents  of  promissory  notes,  yet  being  meant  to  be 
transferred  by  indorsement,  they  were  so  far  negotiable  as  to  pass 
a  good  title  to  a  bona  fide  purchaser  for  value,  taking  without  notice 
Of  any  infirmity  of  title. 

But,  semble,  that  these  deposit  receipts  were  negotiable  instru- 
ments under  which  the  holders  were  entitled  to  recover  as  upon  a 
promissory  note  made  by  the  bank. 

(27)  McDonald  vs.  Rankin,  M.  L.  R.,  7  S.  C.  44  (1890). 

The  action  of  a  shareholder  of  a  bank  against  the  directors,  to 
recover  loss  occasioned  by  their  gross  negligence  and  mismanage- 
.ment,  being  an  action  of  mandate,  is  prescribed  only  by  thirty  years. 

The  action  against  the  directors  for  maladministration  apper- 
tains to  the  corporation,  but  in  default  of  suit  by  the  corporation  it 
is  competent  to  the  shareholder  to  institute  it. 

Directors  of  a  corporation  are  bound  to  exercise  the  care  of  a 
prudent  administrator  in  the  management  of  its  business.  Such 
acts  as  allowing  overdrafts  by  insolvent  persons  without  proper 
security,  the  impairment  of  the  capital  of  the  bank  by  the  payment 
of  unearned  dividends,  the  furnishing  of  false  and  deceptive  state- 
ments to  the  Government,  the  expenditure  of  the  funds  of  the  bank 
In  the  legal  purchase  of  its  own  shares,  are  acts  of  gross  mismanage- 
ment amounting  to  dol,  and  render  the  directors  personally  liable, 
jointly  and  severally,  for  losses  sustained  by  the  shareholders  by 
reason  thereof. 

Directors  cannot  divest  themselves  of  their  personal  responsibil- 
ity. While  they  are  at  liberty  to  employ  such  assistants  as  may  be 
required  to  carry  on  the  business  of  the  corporation,  they  are,  never- 
theless, responsible  for  the  fault  and  misconduct  of  the  employees 
appointed  by  them,  unless  the  injurious  acts  complained  of  be  such 
as  could  not  have  been  prevented  by  the  exercise  of  reasonable  dili- 
gence on  their  part. 

(28)  Montreal  City  and  District  Savings  Bank  vs.  Geddes.  M.  L.  R., 
6  S.  C.  243  (1890). 

A  creditor  is  not  obliged  to  sell  his  pledge  before  bringing  an  ac- 
tion of  damages  against  the  directors  of  a  corporation  indebted  to 
him  for  making  false  statements. 

(29)  Watts  vs.  Wells,  M.  L.  R.,  7  Q.  B.  387  (1890). 

A  bank  cannot  validly  enter  into  a  contract  of  suretyship,  gua- 
ranteeing the  payment  by  a  customer  of  the  hire  of  a  steamship 
under  a  charter  party;  and  where  the  bank  has  derived  no  benefit 
from  such  contract,  a  claim  made  thereon  against  the  bank  in  liqui- 
dation will  be  dismissed. 

(30)  La  Banque  Rationale  vs.  Merchants'  Bank,  M.  L.  R.,  7  S.  C. 
336  (1891). 

A  custom  of  trade  or  banking  in  derogation  of  the  common  law 
must  be  strictly  proved.  And  where  a  bank  sought  to  excuse  itself 
from  taking  back  an  unaccepted  cheque  on  another  bank,  which  had 
been  sent  into  the  clearing  house  in  the  morning,  on  the  ground  that 
by  a  rule  of  the  association  a  cheque  for  which  there  were  no  funds 
should  be  returned  to  the  presenting  bank  before  noon  of  the  day  of 
presentation,  whereas  the  cheque  in  question  was  not  offered  back 
until  3.30  p.m.,  and  it  appeared  that  the  rule  in  question  was  of  a 
temporary  character  only,  and  was  not  usually  followed  by  the 
banks  which  belonged  to   the  Clearing   House   Association,  it  was 
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held  that  such  rule  could  not  derogate  from  the  ordinary  rule  of  law 
as  to  the  return  of  cheques  for  which  there  are  no  funds. 

(31)  Pctry  vs.  La  Vaisse  d'Economie  de  Quebec,  19  8.  C.  R.  713 
(1891). 

The  curator  to  the  substitution  of  W.  Petry  paid  to  the  respond- 
ents the  sum  of  $8,632  to  redeem  34  shares  of  the  capital  stock  of 
the  Bank  of  Montreal,  entered  in  the  books  of  the  bank  in  the  name 
of  W.  G.  P.  in  trust,  and  which  the  said  W.  G.  P.,  one  of  the  greves 
and  managers  of  the  estate,  had  pledged  to  respondents  for  ad- 
Tances  made  to  him  personally.  J.  H.  P.  et  al,  appellants,  represent- 
ing the  substitution,  by  their  action  demanded  to  be  refunded  the 
money  which  they  alleged  H.  J.  P.,  one  of  them,  had  paid  by  error 
as  curator  to  redeem  shares  belonging  to  the  substitution.  The 
shares  in  question  were  not  mentioned  in  the  will  of  William  Petry, 
and  there  was  no  inventory  to  show  they  formed  part  of  the 
estate,  and  no  acte  d' em  plot  or  remploi  to  show  that  they  were 
acquired  with  the  assets  of  the  estate. 

Held,  that  the  debt  of  W.  G.  P.  having  been  paid  by  the  curator 
with  full  knowledge  of  the  facts,  the  appellants  could  not  recover. 
Arts.  1047,  1048  C.  C. 

Bank  stock  cannot  be  held  as  regards  third  parties  in  good  faith 
to  form  part  of  substituted  property  on  the  ground  that  they  have 
been  purchased  with  the  moneys  belonging  to  the  substitution  with- 
out an  act  of  investment  in  the  name  of  the  substitution  and  a  due 
registration  thereof.    Arts.  931.  938,  939  C.  C. 

(32)  Central  Bank  vs.    Garland,   20   O.   R.   142   (1891). 

A  tradesman  sold  goods  to  customers,  taking  promissory  notes 
for  the  price,  and  also  hire  receipts  by  which  the  property  retained 
In  him  till  the  full  payment  was  made.  The  notes  were  discounted 
•through  the  medium  of  a  third  person  by  the  plaintiffs,  who  were 
made  aware  when  the  line  of  discount  was  opened  of  the  course  of 
dealing  and  of  the  securities  held.  They  were  not,  however  put  in 
actual  possession  of  the  securities,  and  there,  was  no  express  con- 
tract in  regard  to  them.  In  an  action  to  recover  the  securities  or 
their  proceeds  from  the  assignee  for  creditors  of  the  tradesman,. 
held,  that  the  securities  were  accessory  to  the  debt,  that  in  equity 
the  transfer  of  the  notes  was  the  transfer  of  the  securities,  that  the 
defendant  was  in  no  higher  position  than  his  assignor,  and  could 
not  resist  the  claim  to  have  the  receipts  accompany  the  notes,  and 
that  it  was  not  material  that  the  relation  of  assignor  and  assignee 
did  not  immediately  exist  between  the  tradesman  and  the  plaintiffs. 

(33)  M Olsons  Bank  vs.  Carscaden,  8  Man.  451    (1892). 

A  firm  of  contractors  agreed  with  S  that,  if  he  would  endorse 
their  notes  to  the  Molsons  Bank  to  the  amount  of  $10,000,  they 
would  give  an  assignment  to  the  bank  of  all  moneys  to  be  payable 
to  them  from  a  railway  company  on  contracts  made  and  to  be  made 
by  them  with  the  railway  company  to  secure  the  notes.  They  also 
agreed  with  the  bank  that  in  consideration  of  an  advance  to  them 
of  the  money  upon  their  notes  endorsed  by  S.,  they  would  assign  to 
the  bank  the  said  moneys,  and  gave  to  N.,  the  bank  manager,  a 
power  of  attorney  authorizing  him  to  collect  from  the  railway  com- 
pany the  said  moneys.  S.  endorsed  the  notes  and  the  moneys  were' 
advanced.  ■ 

Held,  that  this  transaction  amounted  to  an  equitable  assignment 
to  the  bank  for  the  moneys  in  question. 

Held  also,  that  moneys  arising  out  of  future  contracts  can  be 
assigned. 
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Held  also,  that  it  is  within  the  powers  of  incorporated  banks  to 
make  advances  upon  the  security  of  any  clioses  in  action,  except  in 
bo  far  as  the  Banking  Acts  expressly  exclude  such  transactions. 

(34)  Re  The  Essex  Land  &  Timber  Co.  Trout's  Case,  21  O.  R.  367 
(1892). 

On  a  petition  by  a  mortgagee  in  the  winding-up  proceedings  of 
a  company,  under  R.  S.  C,  ch.  129,  asking  for  the  conveyance  to 
him  by  the  liquidator  of  the  company's  equity  of  redemption,  the 
court  has  jurisdiction  to  make  the  usual  order  for  foreclosure  or 
sale. 

It  is  a  matter  of  discretion  with  the  court  whether  an  action  will 
be  directed  or  summary  proceedings  sanctioned. 

A  mortgage  upon  land  given  to  secure  endorsations  upon  nego- 
tiable paper  to  be  made  by  the  mortgagee  for  the  benefit  of  the 
mortgagor  becomes  operative  only  upon  the  endorsements  being 
made;  and  an  assignment  of  such  mortgage  to  a  bank  before  the 
making  of  the  endorsements  is  not  a  violation  of  section  45  of  the 
Banking  Act,  R.  S.  0.,  ch.  120. 

(35)  Re  Central  Bank,  Canada  Shipping  Co.fs  Case,  21  O.  R.  f 15 
(1892). 

A  bank  in  this  Province,  under  an  agreement  with  a  customer, 
domiciled  here,  advanced  money  to  him  to  enable  him  to  buy  cattle 
In  this  Province,  which,  under  the  agreement,  when  purchased, 
were  to  be  forwarded  by  rail  to  him  at  Montreal,  and  to  be  shipped 
by  steamship  to  Liverpool,  the  bank  having  no  control  over  the 
cattle  until  they  reached  the  vessel,  when  they  were  to  be  received 
by  the  steamship  for  the  bank,  and  the  customer's  possession  and 
control  over  them  was  to  end;  bills  of  lading  therefor  in  favor  ot 
the  bank  being  then  signed.  The  cattle  were  purchased  and  sent  to 
Montreal  as  agreed  on.  On  arriving  at  the  steamship,  and  before, 
the  bills  of  lading  were  made  out,  a  creditor  of  the  customer  at- 
tached the  cattle  under  a  writ  of  saisie-arret,  but  the  steamship 
owners,  disregarding  the  writ,  signed  the  bills  of  lading  and  convey- 
ed t'he  caittle  to  their  destination.  The  creditor  subsequently  recov- 
ered a  judgment  for  the  value  of  the  cattle  in  the  Province  of  Que- 
bec, against  the  steamship  owners,  which  the  latter  having  paid, 
sought  to  prove  on  the  estate  of  the  bank  in  winding  up  proceed- 
ings, but  the  claim  was  disallowed  by  the  master. 

On  appeal:— 

Held,  that,  apart  from  the  Banking  Act,  R.  S.  C,  ch.  120,  by 
virtue  of  the  agreement  between  the  bank  and  its  customer,  the  pos- 
Bessi£n.  and  a  special  property  in  the  goods  passed  to  the  bank,  of 
which  the  steamship  owners  were  aware,  and  having  assented  there- 
to upon  receipt  of  the  cattle,  before  any  process  was  served,  must  be 
taken  to  have  held  the  cattle  for  the  bank. 

Held,  also,  that  the  rights  of  the  parties  were  entirely  governed 
by  the  provisions  of  the  Banking  Act  and  following,  though  not  alto- 
gether approving,  Merchants1  Bank  vs.  S titer,  24  Gr.  356  that  under 
sec.  53,  sub-sec.  4  of  the  Act,  tne  bank  had,  under  the  agreement  and 
the  facts  proved,  an  equitable  lien  upon  the  cattle  from  the  time  of 
the  making  of  the  agreement,  which  prevailed  over  the  attachment 

Held,  lastly,  that  the  bank  "acquired"  the  bills  of  lading  within 
the  meaning  of  the  Banking  Act  as*  soon  as  the  cattle  were  received 
by  the  steamship,  although  it  did  not  at  that  time  actually  "hold" 
the  bills. 

(36)  Pacaud  vs.  La  Banque  du  Peuple,  R.  J.  Q.,  3  S.  C.  8  (1893). 

The  pledgee  who  applies  to  his  own  uses  a  sum  of  money  pledg- 
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ed  as  security  for  the  payment  of  a  note  is  guilty  of  an  abuse  of  the 
pledge,  within  the  meaning  of  Article  1975  of  the  Civil  Code,  suf- 
ficient to  justify  the  pledgor  in  demanding  repayment  of  such  money 
with  interest. 

Where  the  return  of  money  pledged  as  security  for  the  payment 
of  a  note  is  conditioned  upon  the  collection  by  the  pledgee  of  the 
amount  of  such  note,  the  fact  that  he  has  been  himself  the  means 
of  preventing  the  collection  of  the  note  (as  by  releasing  one  of  the 
parties  thereto,  the  others  being  solvent)  will  make  the  conditional 
obligation  (to  return  the  money)  absolute. 

A  bank  is  bound  by  the  entries  in  its  books,  and  especially  in  Its 
customers  pass-books,  at  least  in  the  absence  of  other  proof  of 
error. 

(37)  La  Banque  du  Pevple  &  Pacaud,  R.  J.  Q.,  2  Q.  B.  424  (18913). 

A  bank  which,  in  discounting  a  note,  receives  from  a  third  party 
its  value  in  pledge  as  collateral  security  for  Its  payment,  on  the 
condition  that  it  will  use  diligence  to  recover  the  amount  of  the  note 
from  the  maker  and  the  endorser  before  realizing  the  value,  violates 
this  condition  in  accepting  a  renewal  of  the  note  and  in  treating 
with  one  of  the  endorsers  for  his  discharge  for  a  partial  payment, 
giving  him  thus  a  means  of  contestation  of  the  action  which  it  has 
against  him.  The  owner  of  the  value  put  in  pledge  is  from  that  time 
entitled  to  recover  from  the  bank,  followed  in  Friedman  vs.  Caldicell, 
R.  J.  Q.,  3  Q.  B.  200  (1894). 
•     (38)  Bmish  vs.  Molsons  Bank,  R.  J.  Q.,  3  Q.  B.   12  (1893). 

Appellant  on  the  22nd  March,  1886,  addressed  the  following  letter 
to  the  bank  respondent: — 

"In  consideration  of  your  making  advances  to  W.  C.  Hibbard 
upon  his  drafts  upon  W.  R.  Hibbard.  and  accepted  by  the  latter  to 
the  extent  of  $6,000,  I  hereby  guarantee  you,  the  said  bank,  the  due 
payment  of  all  sums  at  any  time  due  and  owing  to  you,  the  said 
bank,  from  the  said  W.  C.  Hibbard,  under  said  drafts,  not  exceeding 
the. sum  of  $6,000,  and  any  interest  and  costs  which  may  accrue 
thereon,  and  that  no  payment  received  by  you  from  said  W.  C.  Hib- 
bard. or  otherwise,  shall  be  taken  in  reduction  of  my  liability  upon 
this  guarantee,  and  that  you  may  grive  any  time  to,  or  take  any 
security  from,  or  accept  any  composition  from  said  W.  C.  Hibbard, 
or  any  of  the  parties  to  any  bills,  drafts,  notes  or  cheques  discount- 
ed or  held  bv  you  as  aforesaid,  without  prejudice  to  vonr  clnira  up- 
on me  under  this  guarantee.  And  T  further  agree  that  all  dividends, 
compositions  and  payments  received  from  him,  them  or  anv  of  them, 
or  his  or  their  representatives,  shall  be  taken  and  applied  as  pay- 
ment In  gross,  and  that  this  guarantee  shall  applv  to  anrl  sponrp  nny 
ultimate  balance  that  shall  remain  due  to  you.  the  said  bank,  under 
said  drafts.  And  I  further  agree  that  this  guarantee  shall  be  a  con- 
tinuing guarantee  for  an  amount  not  exceeding  the  said  sum  of 
$6,000  due  to  vou  from  the  said  W.  C.  Hibbard  for  anv  or  all  of  the 
Causes  aforesaid,  and  shall  remain  in  force  until  revoked  by  written 
notice  to  the  said  Molsons  Bank,  and  that  the  same  shall  not  be  re- 
voked by  my  death."  * 

Upon  receipt  of  this  letter,  respondent  advanced  to  W.  C.  Hib- 
bard $6,000  in  three  sums,  upon  his  drafts  upon  W.  R.  Hibbard  and 
accepted  by  the  latter.  These  drnfts  were  renewed  from  time  to 
time  as  they  became  due,  by  similar  drafts  which  were  similarly  re- 
newed when  they  became  due  until  1889.  Tn  1888.  Hibbard  ciosed 
his  account  with  the  bank,  drew  out  his  balance.  $88.  and  went  out 
of  business.    In  an  action  by  the  bank  against  the  appellant,  for  the 
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amount  of  the  draft  as  representing  the  balance  due  upon  advances 
made  under  the  letter  of  guarantee — 

Held.  1.  The  guarantee,  being  a  continuing  guarantee  for  the 
amount,  was  not  restricted  to  the  original  drafts,  but  extends  to 
those  by  which  they  were  renewed,  until  revoked  by  written  notice. 

2.  The  fact  that  Hibbard  closed  his  account  and  drew  out  his 
balance  did  not  affect  the  case,  as  it  did  not  appear  that  any  draft 
was  then  due,  to  which  the  balance  could  be  applied. 

(39)  Banque  Jacques  Cartier  vs.  The  Queen,  K.  J.  Q.,  8  S.  C.  346 
(1893). 

Petition  of  right  claiming  the  amount  due  on  a  letter,  usually 
styled  a  letter  of  credit,  given  by  the  Provincial  Secretary  to  one  D.f 
to* enable  him  to  execute  a  printing  contract  with  the  government, 
and  transferred  to  petitioners. 

Held,  that  it  was  not  competent  to  the  Provincial  Secretary,  by 
this  letter  of  credit,  to  bind  the  province  to  the  payment  of  any  ad- 
vances to  the  said  D.,  and  that  though  the  subsequent  voting  by  the 
legislature  of  an  item  in  the  Estimates  and  Supply  Act  may  have 
empowered  the  Executive  to  pay  the  amount  for  which  the  letter 
had  been  signed,  it  did  not  impose  on  it  any  obligation  so  to  do,  nor 
confer  on  petitioners  any  right  to  enforce  payment. 

(40)    Ward  vs.  Quebec  Bank,  R.  J.  Q.,  3  Q.  B.  122    (1894). 

Where  a  note  is  received  as  collateral  security  from  a  holder  in 
due  course,  before  maturity,  and  without  notice  of  any  defect  in  the 
title  of  the  person  who  negotiated  it,  the  creditor  has  all  the  rights 
of  such  holder  as  regards  all  parties  prior  to  him,  and  he  can  recover 
the  amount  of  the  note  from  such  prior  parties.  Where  the  sum 
secured  is  less  than  the  amount  of  the  note,  the  pledgee,  as  regards 
the  surplus,  sues  as  trustee  for  the  pledgor  and  can  recover  if  the 
latter  could  do  so. 

(41)  Macnider  vs.  Young,  R.  J.  Q.,  3  Q.B.  539  (1894). 

The  sale  and  transfer  of  instruments  of  no  intrinsic  value,  but 
evidences  of  value,  as  notes,  bills  of  exchange,  bank  bills,  bills  of 
lading,  warehouse  receipts,  bonds  and  debentures,  is  not  subject  to 
Arts.  1487,  1488  and  1490  C.  C.  Such  instruments,  when  payable  to 
bearer,  require  no  other  evidence  of  proprietorship  than  simple  pos- 
session, against  which  the  only  practically  effective  plea  is  bad  faith 
In  the  holder,  and  the  burden  of  proof  is  on  the  party  who  sets  it 
up.  In  the  absence  of  such  allegation  and  proof,  the  owners  of  de- 
bentures pledged,  without  authority,  by  their  agent,  as  security  for 
a  loan  to  himself  by  a  broker,  cannot  revendicate  them  in  the  hands 
of  the  latter. 

The  fact  that  when  they  were  pledged,  the  debentures  had  matur- 
ed and  were  past  due  is  immaterial,  and  does  not  affect  the  right  of 
ownership  of  those  who,  as  the  parties  in  this  case  are  not  liable, 
either  as  makers  or  endorsers,  for  the  payment  thereof. 

(42)  Henderson  vs.  Bank  of  Hamilton,  25  O.  R.  641  (1894). 

The  damages  recoverable  by  a  non-trading  depositor  in  a  savings 
bank  who  has  made  his  deposit  subject  to  special  terms,  on  a  wrong- 
ful refusal  of  the  bank  to  pay  it  to,him  personally,  are  limited  to  the 
Interest  on  the  money; 

On  an  appeal  this  judgment  was  confirmed,  220  A.  R.  414. 

(43)  Holland  et  al.  vs.  La  Caisse  d'Economie  Notre  Dame  de  Quebec, 
24  S.  C.  R.  405  (1895). 

L.  borrowed  a  sum  of  money  from  a  savings  bank,  which  he 
agreed  to  repay  with  interest,  transferring  in  pledge  as  collateral 
security  letters  of  credit  on  the  Government  of  Quebec.    L.  having 
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become  insolvent,  the  bank  filed  its  claim  for  the  amount  of  the 
loan,  with  interest,  with  the  curator  of  the  estate,  and  on  appeal, 
the  appellants,  as  creditors  of  L.,  contested  on  the  ground  that  the 
eaid  securities  were  not  of  the  class  mentioned  in  the  Act  relating  to 
savings  banks  (R.  S.  C,  c.  122,  s.  20),  and  the  bank's  act  in  making 
the  said  loan  was  ultra  vires  and  illegal. 

Held,  that  assuming  that  the  act  of  the  bank  in  lending  the 
money  on  the  pledge  of  such  securities  was  ultra  vires,  although  this 
might  affect  the  pledge  as  regards  third  parties  interested  in  the 
securities,  it  was  not,  of  itself,  and  ipso  facto,  a  radical  nullity  of 
public  order  of  such  a  character  as  to  disentitle  the  bank  under 
Arts.  989  and  990  C.  C.  from  claiming  back  the  money  with  interest 
Bank  of  Toronto  vs.  Perkins  (8  Can.  S.  C.  R.  903).  distinguished. 

(44)  Jacques  Cartier  Bank  vs.  The  Queen,  25  S.  C.  R.  84  (1895). 
The  Provincial  Secretary  of  Quebec  wrote  the  following  letter  to 

D.  with  the  assent  of  his  colleagues,  but  not  being  authorized  by 
order  in  council: 

"J'ai  l'honneur  de  vous  informer  que  le  gouvernement  fera  voter, 
dans  le  budget  suppl§mentaire  de  1891-92,  un  item  de  six  mille 
piastres  qui  vous  seront  payees  imm6diatement  apr&s  la  session,  et 
cela  a-  titre  d'acompte  sur  l'impression  de  la  "Liste  des  Terres  de  la 
Oouronne,  conc6d6es  depuis  1763,  jusqu'au  31  deeembre,  1890,"  dont 
Je  vous  ai  confie  l'impression  dans  une  lettre  en  date  du  14  Janvier, 
1891. 

"Cette  somme  de  six  mille  piastres  sera  payee  au  porteur  de  la 
prfisente  lettre,  revenue  de  votre  endossement." 

D.  indorsed  the  letter  to  a  bank  as  security  for  advance  to  en- 
able him  to  do  the  work. 

Held,  that  a  bank  cannot  deal  in  such  securities  as  the  said  letter 
of  credit  which  is  dependent  on  the  vote  of  the  legislature,  and  there- 
fore not  a  negotiable  instrument  within  the  Bills  of  Exchange  Act 
Of  1890  or  The  Bank  Act.  R.  S.  C  ch.  120.  sees.  45  and  60. 

(45)  Donough  vs.  Gillespie,  21  O.  A.  R.  292  (1895). 

Bankers  are  subject  to  the  principles  of  law  governing  ordinary 
agents,  and.  therefore,  bankers  to  whom  as  agents  a  bill  of  exchange 
Is  forwarded  for  collection,  can  receive  payment  ir  money  only  and 
cannot  bind  the  principals  by  setting:  off  the  amount  of  the  bill  of 
exchange  against  a  balance  due  bv  them  to  th^  acceptor. 

(46)  La  Banque  Yille  Marie  vs.  Mayrand,  R.  J.  Q.,  10  S.  C.  460 
(1896). 

A  bank  having  discounted  a  note  signed  by  M.  and  endorsed  by 
the  defendant,  a  public  trader,  acting  by  her  husband  who  was  her 
attorney  for  the  purposes  of  her  business:  the  proceeds  of  the  dis- 
count were  entered  in  the  books  of  the  bank  to  the  credit  of  ML  and 
It  was  proved  that  the  female  defendant  had  received  no  considera- 
tion. 

Held,  that  the  endorsement  of  the  note  exceeded  the  power  of  the 
defendant's  husband,  and  that  the  bank  having  paid  the  proceeds  of 
the  discount  to  the  maker  of  the  note  who  was  clearly  not  doing  the 
same  business  as  the  defendant,  on  a  note  signed,  not  by  the  latter, 
but  by  her  attorney,  had  no  action  against  the  defendant,  it  being 
understood  that  she  had  received  no  consideration  for  the  note. 

(47)  Cooper  vs.  Molsons  Bank,  26  S.  C.  R.,  611  (18961. 

If  a  merchant  obtains  from  a  bank  a  line  of  credit  on  terms  of 
depositing  his  customers'  notes  as  collateral  security,  the  bank  is  not 
obliged,  so  long  as  the  paper  so  deposited  remains  uncollected,  to 
give  any  credit  in  respect  of  it,  but  when  any  portion   of   the   col- 
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laterals  is  paid,  it  operates  at  once  as  payment  of  the  merchant's 
debt,  and  must  be  credited  to  him. 

(48)  Insky  vs.  Hochelaga  Batik,  R.J.  Q.,  10  S.  C.  510  (1896). 

The  agreement  between  a  merchant  and  a  bank  that  the  depos- 
its made  by  the  merchant  would  be  kept  by  the  bank  to  guarantee 
the  payment  of  promissory  notes  bearing  the  former's  signature, 
and  discounted  by  the  bank,  is  a  commercial  transaction  which  can 
be  proved  by  witnesses. 

The  plaintiffs,  under  telegraphic  instructions  from  one  of  their 
branches,  telephoned  from  the  head  office  to  one  of  their  sub-agen- 
cies to  credit  the  defendant  with  $2,000.  The  sub-agency,  however, 
by  some  misunderstanding,  credited  him  with  $3,000,  which  he  drew 
out.  The  $2,000  had  been  paid  into  the  branch  bank  in  the  first  in- 
stance by  way  of  an  advance  on  the  shipping  bills  of  certain  cattle 
bought  from  the  defendant  for  about  $2,800,  but  of  this  the  plain- 
tiffs had  no  notice.  The  defendant,  however,  refused  to  pay  the  dif- 
ference between  the  $2,000  and  the  price  of  the  cattle,  on  the  ground 
that  in  faith  of  the  payment  to  him  he  had  allowed  them  to  be 
shipped  abroad,  which  by  his  agreement  for  sale  was  not  to  be  done 
till  payment  of  the  price  in  full. 

Held,  that  the  defendant  was  bound  to  repay  the  excess  over  the 
$2,000. 

(50)  hitman  vs.  Montreal  City  and  District  Savings  Bank,  R.J.  Q.» 
13  S.  C.  262  (1897). 

Where  a  bank  receives  a  note  for  collection,  and  in  the  regular 
course  of  business  places  the  same  in  the  hands  of  a  responsible  and 
perfectly  solvent  agent,  it  is  not  liable  for  the  loss  of  the  note  in  the 
mails.  In  any  case  the  defendant's  offer  to  give  security  to  the 
makers  and  endorser  that  they  would  never  be  troubled  if  they  paid 
the  note,  was  sufficient. 

(51)  Merchants'  Bank  of  Canada  vs.  Darveau,  R.  J.  Q.,  15  S.  O. 
326  (1898). 

The  Adams  Shoe  Company  shipped  goods  to  a  Toronto  house. 
Drafts  were  drawn  for  the  price  of  such  goods  and  discounted  by 
the"  Merchants'  Bank.  As  security  for  these  advances,  not  only  the 
title  to  the  drafts  was  transferred  to  the  bank,  but  also  the  claim 
against  the  Toronto  house  for  the  price  of  the  goods  shipped  and 
whose  value  the  drafts  represented. 

Held:— There  is  no  prohibition  in  the  Banking  Act  against  taking 
as  security,  for  advances  made  by  a  bank,  the  transfer  of  a  certain 
debt,  and  the  same  is  permitted.  Consequently,  the  transactions 
above  mentioned  were  valid  and  within  the  legal  powers  of  the 
bank. 

(52)  Richards  vs.  Bank  B.  N.  A.,  8  B.  C,  L.  R.,  143  (1901). 
Where  the  members  of  a  firm  have  separate  private  accounts 

with  the  bankers  of  the  firm,  and  a  balance  is  due  to  the  bankers 
from  the  firm,  the  bankers  have  no  lien  for  such  balance  on  the 
separate  accounts. 

77.  Bank  to  have  Lien  upon  Stock  of  its  Debtors.— The  bank 
shall  have  a  privileged  lien,  for  any  debt  or  liability  for  any  debt 
to  the  bank,  on  the  shares  of  its  own  capital  stock,  and  on  any 
unpaid  dividends  of  the  debtor  or  person  liable,  and  may  decline  to 
allow  any  transfer  of  the  shares  of  such  debtor  or  person  until  the 
debt  is  paid. 

2.  Sale  of  Shares — Notice. — The  bank  shall,  within  twelve 
months  after  the  debt  has  accrued  and  become  payable,  sell  such 
shares:    Provided   that  notice  shall  be  given  to   the  holder  of  the 
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6hares  of  the  intention  of  the  ibank  to  sell  the  same,  by  mailing  the 
notice,  in  the  post  office,  post  paid,  to  the  last  known  address  of 
the  holder,  at  least  thirty  days  prior  to  the  sale. 

3.  Transfer. — Upon  the  sale  being  made,  the  president,  vice- 
president,  manager  or  cashier  shall  execute  a  transfer  of  the  shares 
to  the  purchaser  thereof  in  the  usual  transfer  book  of  the  bank. 

4.  Effect  of  Transfer. — Such  transfer  shall  vest  in  the  pur- 
chaser all  the  rights  in  or  to  the  said  shares  which  were  possessed 
by  the  holder  thereof,  with  the  same  obligation  of  warranty  on  his 
part  as  if  he  were  the  vendor  thereof,  but  without  any  warranty 
from  the  bank  or  by  the  officer  of  the  bank  executing  the  transfer. 
53  V.,  c.  31,  s.  65. 

The  bank  is  by  s-ec.  145  liable  to  a  penalty,  if  it  neglects  to  sell 
such  shares  within  12  months  or  if  it  sells  them  without  30  days' 
previous  notice  in  writing  to  the  holder  of  the  shares. 

Cf.  sees.  43  and  44,  which  impliedly  preserve  the  bank's  lien 
in  case  of  attempted  transfer  by  the  debtor,  or  of  a  sale  under  a  writ 
of  execution,  of  the  shares  to  which  the  lien  extends. 

The  bank  also  has  in  the- absence  of  any  inconsistent  special 
agreement  a  general  lien  for  all  that  is  due  to  it  from  the  customer. 
The  lien  extends  to  all  the  securities  and  moneys  of  the  customer 
in  its  hands  which  have  not  been  deposited  for  a  particular  purpose, 
but  not  to  property  merely  deposited  for  safekeeping. 

The  general  lien  exists  only  for  debts  due  to  the  bank,  whereas 
the  statutory  lien  upon  its  own  shares  covers  not  only  any  debt,  but 
also  any  liability  for  a  debt. 

(1)  In  re  Chinic  d  Union  Bank  vs.  Rattray,  14  Q.  L.  R.  289  (1888). 

Under  R.  S.  0.,  ch.  120,  sec.  89,  a  bank  has  a  lien  on  the  stock 
held  in  it  by  a  member  of  a  firm  for  a  debt  due  to  it  by  such  firm. 

When  a  debt  is  due  a  bank,  and  the  debtor  acquires  stock  in  the 
same,  such  stock  Is  at  once  affected  by  the  lien  of  the  bank,  and 
moneys  realized  by  the  bank  out  of  such  stock  may  be  applied  by  it 
to  the  payment  of  saitl  debt,  in  preference  to  another  debt  contract- 
ed subsequently  by  the  same  debtor. 

Under  the  common  law  of  the  Province  of  QuebPC,  a  creditor 
claiming  against  the  estate  of  a  joint  debtor  is  bound  to  give  credit 
for  whatever  he  may  have  received  for  his  other  joint  debtors. 

78.  Collateral  Securities  may  be  sold. — The  stock,  bonds, 
debentures  or  securities,  acquired  and  held  by  the  bank  as  colla- 
teral security,  may,  in  case  of  default  in  the  payment  of  the  debt, 
for  securing  of  which  they  were  so  acquired  and  held,  be  dealth  with, 
sold  and  conveyed  -either  in  like  manner  and  subject  to  the  same 
restrictions  as  are  herein  provided  in  respect  of  stock  of  the  bank 
on  which  it  has  acquired  a  lien  under  this  Act,  or  in  like  manner 
as  and  subject  to  the  restrictions  under  which  a  private  individual 
might  in  like  circumstances  deal  with,  sell  and  convey  the  same. 
Provided  that  the  bank  shall  not  be  obliged  to  sell  within  twelve 
months: 

2.  Right  of  Sale  may  be  waived. — The  rigM  so  to  deal  with 
and  dispose  of  such  stock,  bonds,  debentures  or  securities  in  manner 
aforesaid  may  be  waived  or  varied  by  any  agreement  between  the 
hank  and  the  owner  of  the  stock,  bonds,  debentures  or  securities, 
made  at  the  time  at  which  such  debt  was  incurred,  or,  if  the  time  of 
payment  of  the  debt  has  been  extended,  then  by  an  agreement  made 
at  the  time  of  the  extension.     53  V.,  c.  31,  s.  66. 

In  the  event  of  default  in  repayment  of  an  advance  made  upon 
the  security  of  stock  of  corporations  other  than  the  bank  or  upon 
other  security,  the  bank  has  a  power  of  sale  similar  to  that  which 
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it  has  in  regard  to  shares  of  its  own  stock  upon  which  it  has  ac- 
quired a  privileged  lien  under  sec.  77,  but  without  obligation  to  sell 
the  same  within  12  months.  This  obligation  is  designed  only  to 
prevent  a  bank's  dealing  in  its  own  stock  as  prohibited  by  sec.  76. 

See  also  sec.  80,  which  confers  the  same  rights  upon  the  bank 
in  regard  to  personal  or  movable  property  as  in  regard  to  real  or 
immovable  property  mortgaged  or  hypothecated  to  it.  These  rights 
include  the  power  to  purchase  or  sell  given  by  sec.  81. 

A  bank  selling  under  the  first  part  of  this  section  merely  trans- 
fers the  right  of  the  pledger  and  a  warranty  of  title  by  him,  but 
gives  no  such  warranty  itself  (see  sec.  77).  The  case  is  different, 
however,  when  the  bank  sells  pursuant  to  sec.  89. 

(1)  Union  Bank  vs.  Elliott,  14  Man.,  L.  R.  187. 

A  creditor  who  has  received  collaterals  as  security  for  a  debt 
is  bound,  after  payment  of  the  debt,  to  return  them  or  account  to 
the  debtor  for  their  face  value,  in  the  absence  of  evidence  to  show 
that  the  respective  amounts  of  them  could  not  be  collected. 

Drifjll  vs.  McFall,  41  U.  C.  R.,  313  followed. 

79.  Acquisition  of  Real  Estate. — The  bank  may  acquire  and 
hold  real  and  immovable  property  for  its  actual  use  and  occupation 
and  the  management  of  its  business,  and  may  sell  or  dispose  of  the 
same,  and  acquire  other  property  in  its  stead  for  the  same  purpose. 
53  V.,  c.  3,  s.  67. 

80.  Mortgages  and  Hypotheques  of  Realty. — The  bank  may 
take,  hold  and  dispose  of  mortgages  and  hypotheques  upon  real  or 
personal,  immovable  or  movable  property,  by  way  of  additional  se- 
curity for  debts  contracted  to  the  bank  in  the  course  of  its  business. 

2.  As  to  personalty. — The  rights,  powers  and  privileges  which 
the  bank  is  by  this  Act  declared  to  have,  or  to  have  had,  in  respect 
of  real  or  immovable  property  mortgaged  to  it,  shall  be  held  and 
possessed  by  it  in  respect  of  any  personal  or  movable  property  which 
is  mortgaged  or  hypothecated  to  the  bank.    53  V.,  c.  31,  s.  68. 

The  section  is  one  of  the  important  exceptions  to  the  prohibition 
of  sec.  76  against  lending  on  the  security  or  mortgage  of  lands, 
ships  or  goods. 

Primarily  "contracted  in  the  course  of  its  business"  means  con- 
tracted in  the  past,  and  refers  to  advances  made  or  indebtedness  in- 
curred prior  to  the  giving  of  the  mortgage. 

Sometimes,  however,  it  is  sought  to  support  a  mortgage  which 
is  taken  contemporaneously  with  the  discounting  of  a  bill  or  note. 
In  such  a  case  it  has  been  said  that  it  would  be  a  question  of  fact 
for  the  judge  or  jury  to  determine  whether  the  mortgage  was  in 
truth  taken  to  secure  the  transaction  on  the  bill  or  note,  or  whether 
the  bill  or  note  was  created  for  the  mere  purpose  of  upholding  and 
giving  colour  to  the  mortgage — a  question  of  fact  upon  which  the 
conclusion  would  be  in  general  so  uncertain  as  to  make  the  mort- 
gage verv  doubtful  security. 

(1)  Bank  of  Upper  Canada  vs.  Killaly,  21  U.  C.  Q.  B.  9  (1SG1). 

One  P.,  in  January,  18(>0,  agreed  to  build  for  the  Grand  Trunk 
Railway  Co.  100  cars  of  a  specified  pattern  to  be  delivered  in  four 
months  and  a  half  from  that  time  on  their  track  at  Toronto  free  of 
charge;  the  company  to  pay  $825  for  each  car,  payments  to  be  made 
monthly  on  the  estimate  made  by  a  person  appointed  by  the  com- 
pany on  materials  furnished  and  work  done;  "payments  to  be  made 
to  the  satisfaction  of  the  Bank  of  Upper  Canada,  who  are  to  act  as 
receivers."  All  but  16  cars  were  delivered,  and  these  16,  the  inspect- 
or of  the  company  had  approved  of,  and  they  were  sent  to  the  Sus- 


THE  BANK  ACT.  913 

pension  Bridge  to  wait  for  the  springs,'  which  the  company  were  to 
furnish. 

On  the  24th  of  September,  1860,  the  bank  and  the  Grand  Trunk 
Railway  Co.  entered  into  an  agreement,  reciting  the  contract,  and 
that  the  bank  had  made  large  advances  on  account  of  it,  and  had 
agreed  to  advance  the  necessary  sum  to  complete  it  and  to  acquire 
the  title  to  the  cars.  The  company  then  assigned  all  their  interest 
in  the  agreement  and  cars  to  the  bank,  and  the  bank  leased  them 
back  to  the  company  for  three  years  at  a  rate  named,  with  a  pro- 
viso that  on  payment  of  their  debt  to  the  bank  the  cars  should  re- 
vert to  the  company.  After  this,  P*.  received  moneys  from  the  bank 
on  account  of  the  contract. 

Held,  that  by  the  agreement  the  cars  vested  in  the  company  be- 
fore delivery;  that  the  bank  were  not  precluded  by  their  charter 
from  taking  security  upon  them,  and  that  they  were  entitled  there- 
fore as  against  an  executive  creditor  of  P. 

(2)  Bank  of  Toronto  vs.  Perkins,  8  S.  C.  R.  603  (1883). 

B.,  on  the  19th  January,  1876,  transferred  to  the  Bank  of  T.  (ap- 
pellants), by  notarial  deed,  an  hypothec  on  certain  real  estate  in 
Montreal,  made  by  one  C,  to  him,  as  collateral  security  for  a  note 
which  was  discounted  by  the  appellants  and  the  proceeds  placed  at 
B.'s  credit  on  the  same  day  on  which  the  transfer  was  made.  The 
action  was  brought  by  the  appellants  against  the  insolvent  estate  of 
O.  to  set  aside  a  prior  hypothec  given  by  C,  and  to  establish  their 
priority. 

Held  (affirming  the  judgment  of  the  Court  of  Queen's  Bench), 
that  the  transfer  by  B.  to  the  Bank  of  T.  was  not  given  to  secure  a 
past  debt,  but  to  cover  a  contemporaneous  loan,  and  was,  therefore, 
null  and  void,  as  being  in  contravention  of  the  Banking  Act,  34  Vic, 
ch.  5,  sec.  40. 

(3)  Grant  vs.  La  Banque  Nationale,  9  O.  R.  411  (1885). 

Advances  made  on  a  pledge  of  certain  timber  limits  to  the  Prov- 
ince of  Quebec,  which  pledge  purported  on  its  face  to  be  "for  ad- 
vances made  and  to  be  made,"  was  valid  as  to  advances  made  be- 
fore the  pledge,  but  that  as  to  the  future  advances  the  pledge  of  the 
timber  limits  was  invalid  as  being  in  contravention  of  34  Vic,  chap. 
5,  sec.  40. 

(4)  Bathgate  vs.  Merchants'  Bank,  5  Man.  L.  R.  210  (1888). 

The  full  and  true  consideration  for  which  a  bill  of  sale  is  given 
must  be  set  out  in  it  with  substantial  accuracy,  otherwise  the  bill 
is  void.  G.,  being  indebted  to  B.,  gave  his  note  for  the  amount, 
which  B.  discounted  at  a  chartered  bank  As  security  for  the  dis- 
count, G.  executed  a  chattel  mortgage  to  the  bank.  At  maturity  B. 
took  up  the  note.  Afterwards  he  procured  *rom  G.  a  bill  of  sale  of 
the  goods.  The  bill  recited  the  mortgage,  and  an  agreement  to  sell 
the  goods  for  $100  over  the  mortgage.  The  expressed  consideration 
was  the  premises  and  $100.  The  $100  was  not  paid  or  intended  to 
be  paid. 

Held,  that  the  mortgage  was  void  under  the  Banking  Act. 
(Sec.  45). 

(5)  In  re  McCaffrey  &  La  Banque  du  Peuple,  R.  J.  Q..  5  S.  C.  135 
(1894). 

An  alleged  infringement  of  The  Banking  Act  (e.  g.,  taking  secur- 
ity for  future  advances),  though  a  matter  affecting  public  policy, 
will  not  support  a  contestation  of  the  bank's  claim  unless  pleaded 
and  legally  proved. 
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(6)  Gillies  vs.  Commercial  Bank,  10  Man.  L.  R.  460  (1895). 

The  plaintiff,  a  married  woman,  carried  on  business  separately 
from  her  husband,  and,  being  largely  indebted  to  numerous  cre- 
ditors and  to  the  defendant  bank,  applied  to  the  bank  for  an  ad- 
vance. This  was  agreed  to,  on  the  plaintiff  giving  the  bank  a  mort- 
gage on  her  real  estate  and  stock  and  all  future  stock  to  be  acquired 
during  the  currency  of  the  mortgage.  She  also  assigned  to  the  bank 
all  her  book  debts  as  further  security. 

Held,  (1)  that  the  securities  taken  were  valid  under  s.  48  of  the 
Banking  Act  then  in  force,  R.  S.  C,  c.  120. 

(2)  That  the  plaintiff  had  no  equity  under  the  circumstances  to 
compel  the  bank  to  perform  its  covenant  to  pay  her  creditors  with- 
out offering  to  perform  the  agreement  on  her  part,  and  to  pay  her 
debt  to  the  bank. 

(3)  That  under  the  circumstances  no  trust  was  created  by  the 
said  covenant  of  the  bank  in  favor  of  the  creditors  referred  to  there- 
in, such  covenant  having  been  intended  to  refer  only  to  the  proceeds 
of  the  plaintiff's  sales  and  to  deposits  and  collections  of  book-debts 
while  the  business  was  being  carried  on,  and  having  been  given  only 
with  a  view  to  enable  the  plaintiff  to  keep  the  business  going. 

(7)  Bank  of  Hamilton  vs.  Donald,  13  Man.  L.  R.    378. 

Under  Section  80  of  the  Bank  Act,  security  may  be  'taken 
from  the  owner  of  horses  for  an  existing  debt  by  a  Bill  of  Sale 
of  the  horses,  which  expressly  states  that  it  is  taken  only  by  way 
of  additional  security  for  the  debt,  and  Section  76  of  the  Act  does 
not  prevent  the  bank  from  recovering  on  promissory  notes  made 
in  its  favour  by  a  person  who  purchased  the  horses  from  the) 
transferror. 

(8)  Dominion  Bank  vs  Oliver,  1889,  17  O.  R.  402. 

If  a  bank  holding  a  mortgage  as  additional  security  for  the  pay- 
ment of  certain  notes,  substitutes  for  these  notes  renewals  from  time 
to  time,  without,  however,  receiving  actual  payment,  the  whole 
series  of  notes  and  renewals  form  links  in  the  same  chain  of  lia- 
bility which  is  secured  by  the  mortgage.  Although  as  a  matter  of 
bookkeeping,  the  bank  may  have  treated  the  first  notes,  and  the 
subsequent  substituted  notes,  as  paid  by  the  application  of  the  pro- 
ceeds from  time  to  time  of  the  renewals,  there  is  no  payment  in  fact 
of  the  notes  for  which  mortgage  was  given. 

No  special  priority  is  given  by  this  section  to  mortgages  au- 
thorized by  it.  It  allows  mortgages  to  be  taken  by  the  bank  umier 
certain  circumstances,  hut  their  validity  and  priority  must  be  de- 
termined by  provincial  law. 

Rights,  Powers  and  Privileges. — Sub-section  2  makes  applica- 
ble to  personal  or  movable  property  mortgaged  to  the  bank  the 
rights,  powers  and  privileges  which  the  bank  has  in  regard  to  real 
or  immovable  property,  i.  e.,  those  given  by,  sees.  81,  82  and  83. 

81.  Purchasers  of  Realty.— The  bank  may  purchase  any  lands 
or  real  or  immovable  property  offered  for  sale, — 

(a)  Under  execution,  or  in  insolvency,  or  under  the  order  or 
decree  of  a  court,  as  belonging  to  any  debtor  to  the  bank;  or 

(b)  By  a  mortgagee  or  other  encumbrancer  having  priority 
over  a  mortgage  or  other  encumbrance  held  by  the  bank;  or 

(c)  By  the  bank  under  a  power  of  sale  given  to  it  for  that 
purpose; 

in  cases  of  which,  under  similar  circumstances,  an  indi- 
vidual could  so  purchase,  without  any  restriction  as  to  the  value 
of  the  property  which  it  may  so  purchase,  and  may  acquire  a  title 
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thereto  as  any  individual  purchasing  at  sheriff's  sale,  or  under  a 
power  of  sale,  in  like  circumstances,  could  do,  and  may  take,  have, 
hold  and  dispose  of  the  same  at  pleasure.     53  V.,  c.  31,  s.  69. 

The  powers  given  by  this  section  also  extend  to  personalty:  see 
sec.  80,  and  sec.  78. 

82.  Bank  may  acquire  Absolute  Title  to  Mortgaged  Pre- 
mises  The  bank  may  acquire  and  hold  an  absolute  title  in  or  to 

real  or  immovable  property  mortgaged  to  it  as  security  for  a  debt 
due  or  owing  to  it,  either  by  obtaining  a  release  of  the  equity  of  re- 
demption in  the  mortgaged  property,  or  by  procuring  a  fore- 
closure, or  by  other  means  whereby,  as  between  individuals,  an 
equity  of  redemption  can,  by  law,  be  barred,  and  may  purchase 
and  acquire  any  prior  mortgage  or  charge  on  such  property. 

2.  No  Aet  or  Law  to  prevent. — Nothing  in  any  charter,  Act  or 
law  shall  be  construed  as  ever  having  been  intended  to  prevent  or 
as  preventing  the  bank  from  acquiring  and  holding  an  absolute  title 
to  and  in  any  such  mortgaged  real  or  immovable  property,  whatever 
the  value  thereof,  or  from  exercising  or  acting  upon  any  power  of 
sale  contained  in  any  mortgage  given  to  or  held  by  the  bank,  au- 
thorizing or  enabling  it  to  sell  or  convey  away  any  property  so 
mortgaged.     53  V.,  c.  31,  s.  71;  63-64  V.,  c.  26,  s.  14. 

The  right  of  a  bank  to  sell  in  pursuance  of  a  power  of  sale  con- 
tained in  a  mortgage  is  impliedly  recognized  by  sec.  81. 

The  powers  given  by  this  section  extend  also  to  personalty — see 
sec.  80. 

83.  Property  to  be  sold  within  a  Certain  Time. — No  bank 
shall  hold  any  real  or  immovable  property,  howsoever  acquired,  ex- 
cept such  as  is  required  for  its  own  use,  for  any  period  exceeding 
seven  years  from  the  date  of  the  acquisition  thereof,  or  any  exten- 
sion of  such  period  as  in  this  section  provided,  and  such  property 
shall  be  absolutely  sold  or  disposed  of  within  such  period  or  extend- 
ed period,  as  the  case  may  be,  so  that  the  bank  shall  no  longer  retain 
any  interest  therein  unless  by  way  of  security. 

2.  Extension  of  Time. — The  Treasury  Board  may  direct  that  the 
time  for  the  sale  or  disposal  of  any  such  real  or  immovable  property 
shall  be  extended  for  a  further  period  or  periods,  not  to  exceed  five 
years. 

3.  Twelve  years. — The  whole  period  during  which  the  bank  may 
so  hold  such  property  under  the  foregoing  provisions  of  this  section 
shall  not  exceed  twelve  years  from  the  -date  of  the  acquisition 
thereof. 

4.  Property  not  sold  liable  to  Forfeiture. — Any  real  or  im- 
movable property,  not  required  by  the  bank  for  its  own  use,  held  by 
the  bank  for  a  longer  period  than  authorized  by  the  foregoing  pro- 
visions of  this  section  shall  be  liable  to  be  forfeited  to  His  Majesty 
for  the  use  of  the  Dominion  of  Canada:  Provided  that, — 

(a)  no  such  forfeiture  shall  take  effect  until  the  expiration  of 
at  least  six  calendar  months  after  notice  in  writing  to  the  bank  by 
the  Minister  of  the  intention  of  His  Majesty  to  claim  the  forfeiture; 
and, 

(b)  the  bank  may,  notwithstanding  such  notice,  before  the  for- 
feiture is  effected  sell  or  dispose  of  the  property  free  from  liability  to 
forfeiture. 

5.  Provisions  apply  to  Realty  now  held. — The  provisions  of 
this  section  shall  apply  to  any  real  or  immovable  property  heretofore 
acquired  by  the  bank  and  held  by  it  at  the  time  of  the  coming  into 
force  of  this  Act.    63-64  V.,  c.  26,  s.  14. 
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The  words  "howsoever  acquired"  refer  to  the  acquiring  of  the 
albsolute  title  in  any  of  the  ways  mentioned  in  sec.  82.  The  seven 
years'  limitation  begins  to  run,  from  the  getting  in  of  the  absolute 
title,  not  from  the  taking  of  the  security. 

84.  Loans  on  Standing  Timber. — The  bank  may  lend  money 
upon  the  security  of  standing  timber,  and  the  rights  or  licenses  held 
by  persons  to  cut  or  remove  such  timber.     63-64  V.,  c.  26,  s.  16. 

Standing  timber  is  real  property  as  part  of  the  land  upon  which 
it  stands,  and  a  mortgage  thereof  would  apart  from  this  section,  be 
within  the  prohibition  of  section  76.  The  effect  of  the  section  is 
that  standing  timber  and  the  rights  or  licenses  held  by  persons  to 
cut  or  remove  such  timber  may  be  the  subject  of  mortgage  or  a 
pledge  to  the  bank,  and  such  mortgage  or  pledge  is  not  confined 
to  the  case  mentioned  in  sec.  80,  that  is,  it  need  not  be  "by  way 
of  additional  security  for  debts  contracted  to  the  bank  in  the 
course  of  its  business."  It  may  be  to  secure  contemporaneous  or 
future  advances. 

85.  As  to  Advances  for  building  Ships. — Every  bank  advan- 
cing money  In  aid  of  the  building  of  any  ship  or  vessel. shall  have 
the  same  right  of  acquiring  and  holding  security  upon  such  ship  or 
vessel,  while  building  and  when  completed,  either  by  way  of  mort- 
gage, hypotfieque,  hypothecation,  privilege,  or  lien  thereon,  or  pur- 
chase or  transfer  thereof,  as  individuals  have  in  the  Province  where- 
in the  ship  or  vessel  is  being  built; 

2.  Rights  and*  Obligations. — The  bank  may,  for  the  purpose 
of  obtaining  and  enforcing  such  security,  avail  itself  of  all  such 
rights  and  means,  and  shall  be  subject  to  all  such  obligations,  lim- 
itations and  conditions,  as  are,  by  the  law  of  such  province,  confer- 
red or  imposed  upon  individuals  making  such  advances.  53  V.,  c. 
31,  s.  72. 

This  section  forms  an  exception  to  sec.  76,  which  prohibits  the 
lending  of  money  upon  the  security,  of  any  ships  or  other  vessels. 

Sees.  80  and  85..  being  read  together,  permit  a  bank  to  acquire 
and  hold  security  upon  a  ship,  (1)  for  the  repayment  of  advances 
made  in  aid  of  the  building  of  the  ship,  (2)  by  way  of  additional 
security  for  any  -debt  contracted  to  the  bank  in  the  course  of  its 
business. 

86.  Warehouse  Receipts  and  Bills  of  Lading. — The  bank  may 
acquire  and  hold  any  warehouse  receipt  or  bill  of  lading  as  collat- 
eral securitv  for  the  payment  of  any  debt  incurred  in  its  favour, 
or  as  security  for  any  liability  incurred  by  it  for  any  person,  in 
the  course  of  its  banking  business. 

2.  Effect  of  taking. — Any  warehouse  receipt  or  bill  of  lading 
so  acquired  shall  vest  in  the  bank,  from  the  date  of  the  acquisition 
thereof, — 

(a)  all  the  right  and  title  to  such  warehouse  receipt  or  bill  of 
lading  and  to  the  goods  covered  thereby  of  the  previous  holder  or 
owner  thereof;  or, 

(b)  all  the  right  and  title  to  the  goods,  wares  and  merchandise 
mentioned  therein  of  the  person  from  whom  the  same  were  receiv- 
ed or  acquired  by  the  bank,  if  the  warehouse  receipt  or  bill  of  lad- 
ing is  made  directly  in  favour  of  the  bank,  instead  of  to  the  pre- 
vious bolder  or  owner  of  such  goods,  wares  and  merchandise.  53 
V.,  c.  31,  s.  73;  63-64  V.,  c.  26,  s.  15. 

This  section  and  sec.  88  must  be  read  subject  to  the  provisions 
of  sec.  90.  They  are  both  important  exceptions  to  the  provisions 
of  sec.  76,  which  forbid  a  bank  to  lend  money   or  make  advances 
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upon  the  security  of  any  goods,  wares  and  merchandise.  For  the 
history  of  the  legislation,  see  Falconbridge,  p.  164. 

The  method*  of  acquiring  is  not  prescribed.  A  warehouse  re- 
ceipt or  bill  of  lading  may  be  transferred  either  by  delivery,  after 
endorsement  in  blank,  or  by  special  endorsement  to  the  bank. 

Warehouse  receipt  as  used  in  this  Act  is  ■defined  by  sec.  2  (g). 

A  statement  of  the  place  where  the  goods  are  stored  is  not 
essential  to  the  bank's  security.        , 

A  bill  of  lading   is  defined  by  sec.  2   (b). 

The  debt  or  liability  must  be  incurred  either  contemporaneously 
with  the  taking  of  the  security  or  upon  a  written  promise  or  agree- 
ment, etc.     See  sec.  90. 

The  words  "goods,  wares  and  merchandise"  are  defined  by  sec. 
2  (f). 

The  transfer  of  the.  receipt,  etc.,  vests  in  the  bank  only  the  par- 
ticular goods  mentioned  in  such  receipt,  and  not  goods  substituted 
for  such  goods.  Cf.,  however,  sub-sec.  2  of  sec.  88,  as  to  goods 
substituted  in  cases  within  that  sub-section,  and  see  sub-sec.  1  of 
sec.  89,  as  to  goods  manufactured  or  produced  from  the  goods  cov- 
ered by  a  receipt,  etc. 

As  to  realization  of  security,  see  sec.  89,  sub-sec.  3. 

Sec.  143  renders  it  a  criminal  offence  to  make  any  false  state- 
ment in  any  warehouse  receipt,  etc.,  given  to  a  bank  under  this 
section. 

(1)  Bank  of  British  North  America  vs.  Clarkson,  19  U.  G.  G.  P.  182 
(1869) . 

M.  &  Co.  being  indebted  to  the  plaintiffs  on  certain  overdue 
notes,  it  was  agreed  that  plaintiffs  should  discount  a  further  note 
for  them,  with  the  proceeds  of  which,  it  was  understood,  the  over- 
due paper  should  be  retired;  that  M.  &  Co.  should  hand  over  to 
plaintiffs  certain  warehouse  receipts  for  wool,  stored  in  their  ware- 
house, as  collateral  security.  This  note  was  accordingly,  on  23rd 
January,  1868,  discounted  by  plaintiffs,  and  the  old  notes  duly  retir- 
ed, an  agreement  being  signed  by  M.  &  Co.  at  the  time  of  the  dis- 
count, reciting  that  they  had  endorsed  over  the  receipts  as  collateral 
security  for  the  note,  etc.,  etc.  The  receipts,  nearly  all  in  the  same 
form,  were  as  follows: 

"Warehouse  Receipt. 

"Received  in  store  in  our  warehouse,  at from  -sundry 

parties,  17,900  pounds  batting,  to  be  delivered  pursuant  to  the  order 
of  the  Bank  of  British  North  America,  to  be  endorsed  hereon.  The 
said  batting  is  separate  from,  etc.,  etc."  Neither  M.  &  Co.,  nor  the 
bank,  endorsed  the  receipts. 

Held,  that  they  were  not  warehouse  receipts  under  the  statutes 
referred  to,  and  that  the  'bank  could  not,  therefore,  claim  the  pro- 
perty covered  by  them. 

Per  Hagerty,  C.  J.,  that  the  transaction  of  the  23rd  January,  was 
not  in  substance,  though  in  form,  a  present  advance  to  M.  &  Co., 
but  merely  a  mode  adopted  of  paying  off  an  already  existing  debt. 

(2)  Williamson  vs.  Rhind,  22  L.C.J.  166   (1877). 

A  warehouse  receipt  given  by  a  warehouseman  when  the  goods 
In  question  are  not  in  his  possession  is  null  and  void. 

(3)  Milloy  vs.  Kerr,  8  S.  C.  R.  474  (1880). 

A  warehouse  receipt  given  by  a  warehouseman  for  goods  which 
were  not  in  his  actual  possession  was  not  a  valid  warehouse  receipt. 

Held,  that  M.  never  had  any  actual  possession,  control  over,  or 
property  in  the  goods  in  question,  so  as  to  make  the  receipt  given  by 
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M.,  under    the  circumstances  in  this  case,  a  valid  warehouse  receipt 
within  the  meaning  of  the  clauses  in  that  behalf  in  the  Banking  Act. 

(4)  Merchants  Bank  vs.  Smith,  8  S.  C.  R.  512  (1884). 

Held,  that  it  is  not  necessary  to  the  validity  of  the  claim  of  a 
bank  under  a  warehouse  receipt  given  by  an  owner  who 
is  a  warehouseman  and  wharfinger,  and  has  the  goods  in 
his  possession,  that  the  receipt  should  reach  the  hands  of  the  bank 
by  Indorsement. 

(5)  Bank  of  Hamilton  vs.  Nope,  9  O.  R.  631  (1885). 

In  this  case  the  question  of  the  validity  of  warehouse  receipts 
was  decided.  It  was  held  that  a  party  having  undertaken  to  keep 
certain  "grain  separate  and  distinguishable  from  other  grain,"  and 
having  failed  to  do  so,  it  became  his  duty  to  enable  the  plaintiff  to 
recover  what  the  receipts  called  for  or  its  equivalent. 

(6)  Stevenson  vs.  Bank  of  Commerce,  23  S.  C.  R.  531  (1892). 

On  an  appeal  to  the  Supreme  Court,  it  was  held  that  the  finding 
of  the  courts  below  [see  R.  J.  Q..  1  Q.B.  171  (1892)]  of  the  fact  of 
the  bank's  knowledge  of  their  debtor's  insolvency  was  sustained  by 
the  evidence  in  the  case,  and  there  had  therefore  been  a  fraudulent 
preference  made  to  the  bank  by  the  insolvent  in  transferring  over  to 
It  all  his  customers'  paper  not  yet  due. 

(7)  Fall  vs.  Shortley,  R.J.  Q.,  1  S.  C.  389  (1892). 

The  transfer  of  a  warehouse  receipt  to  secure  a  past  due  indebt- 
edness is  not  in  itself  an  unlawful  act,  but  such  transfer  gives  the 
transferee  none  of  the  exceptional  rights  which  would  result  from  a 
transfer  under  C.  S.  C.  ch.  54,  s.  9. 

It  gives  him  no  right  upon  the  goods  represented  by  the  receipt 
euch  goods,  notwithstanding  the  transfer,  remaining  the  property  of 
the  transferror  free  of  any  lien  whatever  in  favor  of  the  transferee. 

(8)  Tennant  vs.  Union  Bank,  19  O.  A.  R.  1  (1893). 

The  plaintiff  was  the  assignee  for  the  benefit  of  the  creditors  of 
a  firm  of  saw  millers  who  had  obtained  large  advances  from  the  de- 
fendants on  the  security  of  a  third  person's  promissory  note  endors- 
ed by  the  firm.  To  this  third  person,  in  pursuance  of  a  previous 
written  agreement  to  that  effect,  whereby  the  firm  pledged  to  him  a 
quantity  of  logs  on  timber^  limits  and  the  lumber  to  be  manufactured 
therefrom,  the  firm  gave  warehouse  receipts  on  logs  described  as  b**- 
Ing  in  certain  lakes  in  transit  to  the  mills,  and  also  subsequently  in 
conformity  with  an  agreement  with  the  bank  when  the  advances 
were  made,  on  lumber  in  the  mill  yards  manufactured  from  the  loss 
pledged,  and  the  warehouse  receipts  were  by  him  endorsed  over  to 
the  bank. 

Held,  that  the  warehouse  receipts  were  bad  as  to  the  logs,  the 
lakes  not  being  "places  kept  by  the  signers  of  the  receipts." 

Held,  further,  Burton.  .T.  A.,  dissenting,  that  the  warehouse  re- 
ceipts were  good  as  to  the  lumber,  and  had  been  validly  acquired  by 
the  bank  by  endorsement  from  the  holder  under  sub-section  2  of  sec- 
tion 53  and  section  54  of  R.  S.  C.  chap.  120. 

(9)  Young  vs.  Demers,  R.  J.  Q.,  4  Q.B.  364  (1895). 

A  wood,  salt  or  coal  merchant,  who  occupies  a  wharf  for  ihe 
purposes  of  his  trade,  where  he  receives  and  gives  delivery  of  his 
merchandise,  has  not  the  quality  to  give  a  receipt  of  this  merchan- 
dise which  gives  to  the  prejudice  of  third  parties  special  rights 
which  warehouse  keepers  can  create  through  their  quality  of  ware- 
house keepers  for  the  merchandise  of  others. 

(10)  Armstrong  vs.  Buchanan,  35  N.  S.  Repts.  559. 
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B.  being  indebted  to  the  bank,  gave  them  a  document  purport- 
ing to  be  a  warehouse  receipt,  an'd  also  a  general  transfer  by  bill 
of  sale.  Tiie  bank  took  possession  of  a  portion  of  the  goods 
covered  by  the  documents,  and  removed  them,  and  was  proceed- 
ing with  the  removal  of  the  goods  when  the  removal  was  for- 
bidden by  one  of  B.'s  clerks.  Two  actions  of  replevin  brought  by 
the  bank  to  recover  possession  of  the  remainder  of  the  goods  were 
compromised  by  B.,  who  agreed  that  the  bank  should  take  the 
goods  and  sell  them,  and  credit  him  with  the  amount  received. 

Held,  that  notwithstanding  any  irregularities  under  the 
Bank  Act,  the  title  of  the  bank  was  complete  under  the  com- 
promise made  between  the  bank  and  B.,  and  that  the  plaintiff 
who  purchased  a  portion  of  the  goods  from  the  bank  was  entitled 
to  recover  against  the  defendant's  sheriff,  who  levied  on  the  goods 
under  the  execution  against  B.  Held  also,  assuming  it  to  be 
correct  that  the  security  on  the  goods  held  by  the  bank  was  void 
under  the  provisions  of  the  Act,  not  being  for  a  present  debt,  but 
for  a  past  due  debt,  and  that  the  bank  were  not  entitled  to  hold1 
such  security  against  the  creditors  of  B.,  that  the  bank  were  not 
obliged  to  rest  their  title  on  the  documents,  and  that  its  defects, 
If  any,  would  not  effect  the  subsequent  transactions  by  which  the 
bank  became  the  actual  purchasers  of  the  goods  and  dealt  with 
them  as  their  property. 

(11)  Imperial  Bank  vs.  Hull,  4  Terr.  L.  R*.,  498  (1901). 

Held  (1)  Where  a  consignor  of  perishable  goods  draws 
through  a  Bank  upon  the  consignee  at  sight  for  the  amount  of  the 
contract  price  and  attaches  the  bill  of  lading  to  the  draft,  the  con- 
signee is  entitled  to  examine  the  goods  before  accepting  them  or 
paying  the  draft; 

(2)  If  it  is  necessary  to  obtain  the  bill  of  lading  from  the* 
Bank  and  surrender  it  to  the  carriers  in  order  to  make  the  exami- 
nation, the  fact  that  the  consignee  does  so,  and  thereby  makes  it 
impossible  to  return  the  bill  of  lading  to  the  Bank,  does  not  render 
him  liable  to  pay  the  draft; 

(3)  Tinder  sec.  73  of  the  Bank  Act,  the  bank  has  no  other  or 
higher  rights  than  the  consignors. 

(4)  The  fact  that  the  bank  endorses  the  bill  of  lading  to  the 
consignee  in  order  to  enable  him  to  examine  the  goods  does  not 
transfer  the  right  of  property  in  them  to  the  consignee,  and. if  the 
latter  deals  with  the  goods  as  his  own  by  reshipping  and  selling 
them  he  becomes  liable  to  the  bank  in  an  action  for  conversion* 
for  the  goods  or  their  value ; 

Where,  therefore,  the  Bank,  in  such  circumstances,  sued  for 
the  amount  of  the  draft,  and  the  defendant  pleaded  that  a  large 
portion  of  the  goods  were  worthless,  and  paid  into  Court,  the  in- 
voice price  of  the  portion  sold  by  him,  and  it  appeared  in  evidence 
that  the  portion  unsold  were  absolutely  worthless,  the  Court 
directed  an  amendment  of  the  statement  of  claim  so  as  to  make 
It  an  action  of  detinue,  and  gave  judgment  for  the  amount  paid 
into  Court,  but  without  costs. 

Imperial  Bank  vs.  Hull,  5,  Terr.  L.  R.,  313  (1902). 

The  judgment  of  Rouleau,  J.  (4  Terr.  L.  T.  498)  varied  by 
striking  out  the  order  to  amend  the  plaintiffs'  statement  of  claim 
as  unnecessary,  and  directing  that  judgment  be  entered  for  the 
defendant,  and  that  the  amount  paid  into  Court  by  the  defendant 
be  paid  out  to  the  plaintiffs;  the  plaintiffs  to  have  the  costs  of  the 
action  up  to  the  time  of  the  second  payment  into  Court;  the 
defendants  to  have  the  general  costs  of  the  action  after  that  date, 
and  the  plaintiffs  to  have  the  costs  of  the  issues  upon  which  they 
succeeded. 


920  THE  BANK  ACT. 

Per  McGuire,  C.  J.,  (1)  Against  the  contention  of  the  plain- 
tiffs that  the  measure  of  damages  was  the  face  value  of  the  Bill 
of  Exchange  inasmuch  as  the  defendants'  conduct  prevented  them 
from  returning  the  bill  of  lading  to  the  consignors  and  demand- 
ing back  the  amount  advanced  upon  the  security,  that  the  mea- 
sure of  damages  was  the  value — but  only  the  actual  value  having 
regard  to  their  condition  and  quality — of  the  goods  to  the  plain- 
tiffs, not  necessarily  what  the  defendant  could  or  did  sell  them 
for.  The  plaintiffs'  contention  was  unsound,  inasmuch  as  upon  the 
dishonour  of  the  draft  they  were  entitled  to  look  to  the  drawers  at 
once  and  were  not  obliged  to  give  credit  for  the  amount  of  the 
collateral  security  until  they  had  actually  realized  thereon,  Molsons 
Bank  vs.  Cooper  The  bill  of  lading  was  of  no  value 
except  to  give  the  plaintiffs  the  property,  and  the  right  to  the 
possession  of  the  goods.  The  damages  in  an  action  by  either  the 
bank  or  the  consignors  against  either  the  defendant  or  stranger 
would  have  been  the  same,  viz.,  the  value  of  the  goods,  because 
now  by  virtue  of  section  51  of  the  Sales  of  Goods  Ordinance,  any 
breach  of  warranty — here  the  defective  quality  of  the  goods— can 
be  set  up  in  diminution  of  extinction  of  the  price  sued  for. 

(2)  The  difference  in  language  between  the  Imperial  Bills  of 
Lading  Act  (18-19  Vic,  c.  Ill,  s.  1.),  and  the  Bank  Act  (defining 
the  position  of  an  endorsee  of  a  bill  of  lading),  considered. 

Per  Wetmore,  J.  (Richardson  and  Scott,  J.  J.,  concurring.) 

(1)  Had  the  consignors  as  in  Shepherd  v.  Harrison  sent  the 
bill  of  exchange  with  the  bill  of  lading  attached,  directly  to  the 
defendant,  they  might  have  sued  for  the  price  on  the  basis  of  the 
defendant's  acceptance  of  the  goods  or  for  damages  on  the  basis 
of  a  conversion.  In  the  former  case  the  defendant  could  have  sot 
up  the  defective  quality  of  the  goods  in  diminution  of  the  price, 
in  the  latter  case  the  measure  of  damages  would  have  been  the 
value  of  the  goods  to  the  consignors,  which  would  probably  be 
the  same  as  in  the  former  case.  The  bank  as  the  holders  of  the 
bill  of  lading  were  in  no  better  position  than  the  consignors. 

(2)  Semble,  the  right  and  title  vested  in  the  plaintiffs  under 
e.  73  of  the  Bank  Act  by  virtue  of  the  bill  of  lading  was  only  the 
right  and  title  to  the  goods,  and  not  contractual  rights  which  the 
consignor  had  against  the  purchaser. 

Circumstances  raising  an  implied  warranty  that  goods  are 
merchantable  considered. 

87.  When  previous  Holder  is  an  Agent. — If  the  previous  hold- 
er of  such  warehouse  receipt  or  bill  of  lading  is  any  person, — 

(a)  entrusted  with  the  possession  of  the  goods,  wares  and  mer- 
chandise mentioned  therein,  by  or  by  the  authority  of  the  owner 
thereof;  or, 

(b)  to  whc~>  e  ich  goods,  wares  and  merchandise  are,  by  or  by 
the  authority  of  the  owner  thereof,   consigned;   or, 

(c)  who,  by  or  by  the  authority  of  the  owner  of  such  goods, 
wares  and  merchandise,  is  possessed  of  any  bill  of  lading,  receipt, 
order  or  other  document  covering  the  same,  such  as  is  used  in  the 
course  of  business  as  proof  of  the  possession  or  control  of  goods, 
wares  and  merchandise,  or  as  authorizing  or  purporting  to  author- 
ize, either  by  "endorsement  or  by  delivery,  the  possessor  of  such  a 
document  to  transfer  or  receive  the  goods,  wares  and  merchandise 
thereby  represented; 

the  bank  shall  be,  upon  the  acquisition  of  such  warehouse  receipt 
or  bill  of  lading,  vested  with  all  the  right  and  title  of  the  owner 
of  such  goods,  wares  and  merchandise,  subject  to  the  right  of  the 
owner  to  have  the  same  transferred  to  him  if  the   debt  or  liability, 
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as  security  for   which   such  warehouse  receipt  or  hill  of  lading  is 
held  by  the  bank,  is  paid. 

2.  Presumption  of  Possession. — Any  person  shall  be  deemed 
to  be  the  possessor  of  such  goods,  wares  and  merchandise,  bill  of 
lading,  receipt,  order  or  other  document  as  aforesaid, — 

(a)  who  is  in  actual  possession  thereof;   or, 

(b)  for  whom,  or  subject  to  whose  control,  the  same  are  held 
by  any  person.     53  V.,  c.  31,  s.  73;  63-64  V.,  c.  26,  s.  15. 

(1)  Barry  v.  Bank  of  Ottawa,  1908,  17  O.  L.  R.  83. 

The  agent  within  the  meaning  of  sec.  87  can  give  security  un- 
der sec.  86,  but  cannot  do  so  under  sec.  88.   . 

88.  Loans  to  "Wholesale  Shippers  or  Dealers.— The  bank  may 
lend  money  to  any  wholesale  purchase  or  shipper  of  or  dealer  in 
products  of  agriculture,  the  forest,  quarry  and  mine,  or  the  sea, 
lakes  and  rivers,  or  to  any  wholesale  purchaser  or  shipper  of  or 
dealer  in  live  stock  or  dead  stock  and  the  products  thereof,  upon 
the  security  of  such  products,  or  of  such  live  stock  or  dead  stock 
and  the  products  thereof. 

2.  Removal  of  Goods.— The  bank  may  allow  the  goods,  wares 
and  merchandise  covered  by  such  security  to  be  removed  and  other 
goods,  wares  and  merchandise,  such  as  mentioned  in  the  last  pre- 
ceding subsection,  to  be  substituted  therefor,  if  the  goods,  wares 
and  merchandise  so  substituted  are  of  substantially  the  same  char- 
acter, and  of  substantially  the  same  value  as,  or  of  less  value  than, 
those  for  which  they  have  been  so  substituted:  and  the  , goods 
wares  and  merchandise  so  substituted  shall  be  covered  by  such  se- 
curity as  if  originally  covered  thereby. 

3.  Loans  to  "Wholesale  Manufacturers. — The  bank  may  lend 
money  to  any  person  engaged  in  business  as  a  wholesale  manufact- 
urer of  any  goods,  wares  and  merchandise,  upon  the  security  of 
the  goods,  wares  and  merchandise  manufactured  by  him,  or  pro- 
cured for  such  manufacture. 

4.  Owner  may  give  the  Security. — Any  such  security,  as  men- 
tioned in  the  foregoing  provisions  of  this  section,  may  be  given  by 
the  owner  of  said  goods,  wares  and  merchandise,  stock  or  products. 

6.  Form  of  Security. — The  security  may  be  taken  in  the  form 
set  forth  in  schedule  C.  to  this  Act,  or  to  the  like  effect. 

6.  Same  Rights  as  upon  Warehouse  Receipt. — The  bank  shall, 
by  virtue  of  such  security,  acquire  the  same  rights  and  powers  in 
respect  to  the  goods,  wares  and  merchandise,  stock  or  products 
covered  thereby,  as  if  it  had  acquired  the  same  by  virtue  of  a  ware- 
house receipt.     53  V.,  c.  31,  s.  74;  63-64  V.,  c.  26,  s.  17. 

The  section  must  be  read  subject  to  sec.  90. 

It  is  to  he  noted  that  the  provision  'of  sub-sec.  2  applies  only 
to  security  taken  under  sub-sec.  1,  and  not  to  security  taken  under 
sub-sec.  3.  There  is  no  similar  provision  applicable  to  goods  cov- 
ered by  a  warehouse  receipt. 

The  bank's  right  to  hold  substituted  goods  under  this  section 
must  be  distinguished  from  the  right  under  sec.  89  to  retain  its 
security  on  goods  manufactured  from  the  goods  originally  assigned 
to  it.  The  latter  right  extends  both  to  goods  covered  by  a  ware- 
house receipt  and  to  goods  assigned  under  sec.  88. 

The  word  "manufacturer"  as  defined  by  sec.  2  (i)  "includes 
manufacturer  of  logs,  timber,  or  lumber,  maltsters,  distillers,  brew- 
ers, refiners  and  producers  of  petroleum,  tanners,  curers,  packers, 
canners  of  meat,  pork,  fish,  fruit  or  vegetables,  and  any  person  who 
produces  by  hand,  art,  process  or  mechanical  means  any  goods, 
•wares  or  merchandise." 
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The  goods  of  a  manufacturer,  upon  the  security  of  which  the 
bank  may,  under  this  section,  make  advances,  must  be  goods  act- 
ually manufactured  by  him  or  procured  for  such  manufacture.  They 
must  not  be  goods  procured  by  him  to  be  sold  in  substantially  the 
same  condition. 

(1;  Merchants'  Bank  of  Halifax  vs.  Houston,  7  B.  0.  L.  R.  465 
(1899). 

Where  the  bookkeeper  of  a  mill  owner,  to  enable  the  owner 
to  carry  out  a  contract,  bought  logs  .with  advance  made  for  this 
purpose  by  a  bank,  which  logs  were  cut  up  at  such  owner's  mill, 
and  the  bookkeeper  endorsed  the  owner's  notes  to  the  bank. 

Held,  that  the  logs  and  lumber  manufactured  therefrom  did 
not  come  under  a  chattel  mortgage  covering  all  lumber  which 
might  at  any  time  be  brought  on  the  premises,  and  that  the  bank 
was  not  prevented  by  the  Bank  Act  from  taking  the  usual  secu- 
rity in  respect  to  the  logs. 

On  appeal  to  the  Supreme  Court  of  Canada,  that  Court  on  the 
21st  May,  1901,  confirmed  this  judgment. 

(2)    Molsons  Bank  vs.  Beaudry.    R.  J.  Q.f  11  K.  B.,  212  (1901). 

B.,  a  wholesale  and  retail  lumber  merchant,  as  security  for 
certain  promissory  notes,  hypothecated  to  the  bank  certain  lumber, 
and  subsequently  became  insolvent.  The  bank  were  collocated 
by  preference  on  the  proceeds  of  the  sale  of  this  lumber  by  the 
curator.  The  creditors  contested  the  collocation  on  the  ground 
that  the  insolvent  was  not  carrying  on  any  of  the  business  opera- 
tions mentioned  in  section  88  of  the  Bank  Act,  and  that  the 
hypothecation  did  not  fall  under  the  meaning  and  provisions  of 
that  section.  The  Superior  Court  for  the  District  of  Montreal  on 
the  25th  January,  1901,  held  that  lumber  is  not  the  product  of 
the  forest  but  of  the  saw  mill,  the  product  of  the  forest  being  the 
logs  in  their  original  condition,  and  the  Court  decided  that  the 
bank  was  not  justified  under  the  terms  of  the  Bank  Act  to  make 
the  advance,  and,  consequently,  the  alleged  hypothecation  was  a 
nullity. 

This  judgment,  on  appeal  to  the  Court  of  King's  Bench,  Appeal 
Side,  was  confirmed  unanimously,  but  Mr.  Justice  Hall  differed  as 
to  one  of  the  reasons  given,  namely,  that  the  lumber  in  question 
was  not  the  product  of  the  forest.  His  Lordship  was  of  opinion 
that  the  lumber  in  question  came  within  the  terms  of  section  88 
of  the  Bank  Act  and  was  the  product  of  the  forest  within  the 
meaning  of  that  section. 

(1)  A  bank  cannot  under  Section  88  f3)  of  the  Bank  Act  ob- 
tain a  lien  upon  the  products  of  a  forest  for  a  pre-existing  debt. 

(2)  Manufactured  wood,  that  is  to  say,  wood  transformed 
into  joists,  planks,  plinth  and  mouldings  does  not  constitute  a 
forest  product  within  the  terms  of  Section  88-(3). 

(3)  Houston  vs.  Merchants  Bank  of  Halifax,  31  S.  C.  R.,  361, 
(1901). 

H.  held  a  chattel  mortgage  on  a  sawmill  belonging  to  G.,  with 
the  machinery  and  lumber  therein,  and  all  lumber  that  might  at 
any  time  thereafter  be  brought  on  the  premises.  The  mortgage 
not  being  registered  gave  H.  no  priority  over  subsequent  incum- 
brancer. Two  months '  later  G.  gave  H.  a  second  mortgage  on 
said  propertv  to  secure  a  note  for  $794.  Shortly  after  this  a  con- 
tractor applied  to  G.  for  a  large  quantity  of  lumber  for  building 
purposes.  G.,  being  nuable  to  purchase  the  logs,  asked  the  Mer- 
chants B^nk  for  an  advance.  The  bank,  knowing  G.  to  be  finan- 
ciallv  embarrassed,  refused  the  advances  to  him,  but  agreed  to 
make  them  if  some  reliable  person  would  purchase  the  'logs,  which 


THE  BANK  ACT.  923 

was  done  by  G.'s  bookkeeper,  and  in  consideration  of  an  advance 
of  $3,500,  G.  assigned  the  contractor's  order  to  the  bookkeeper 
and  agreed  to  cut  the  logs  at  a  price  fixed,  and  deliver  them  to  the 
bookkeeper  at  the  mill  site.  The  latter  then  assigned  to  the  bank 
all  moneys  to  accrue  in  respect  to  the  contract,  which  assignment 
was  agreed  to  by  the  contractor,  and  a  day  or  two  after  also 
assigned  to  the  bank  three  booms  of  'logs  by  numbers,  in  addition 
to  one  assigned  previously.  This  purported  to  b3  done  under  sec.  88  (3) 
of  the  Bank  Act.  Two  or  three  days  later  G.  made  an  assignment 
for  benefit  of  his  creditors,  previous  to  which,  however,  the  logs 
had  arrived  at  the  mill  and  were  mixed  with  other  logs  of  G. 
The  greater  part  had  been  converted  into  lumber  when  IL  seized 
them  under  his  chattel  mortgage. 

Held-,  affirming  the  judgment  of  the  Supreme  Court  of  British 
Columbia,  (7  B.  C.  Rep.  465),  that  no  property  in  the  logs  assign- 
ed to  the  bank  had  passed  to  G.,  and  H.  having  no  higher  right 
than  his  mortgagor,  could  not  claim  them  under  his  mortgage. 

Shortly  before  G.'s  assignment  for  the  benefit  of  his  creditors 
his  bookkeeper  transferred  to  the  bank  a  chattel  mortgage  given 
him  by  G.  to  secure  payment  of  $800.  The  judgment  appealed 
from  ordered  the  assignee  in  bankruptcy  to  pay  the  bank  the 
balance  due  on  said  mortgage. 

Held,  reversing  said  judgment,  that  the  assignee  had  been 
guilty  of  no  acts  of  conversion  and  was  not  liable  to  repay  this 
money.  The  mortgage  was  not  given  to  secure  advances  and  did 
not  give  the  bank  a  first  lien  on  the  property.  The  bank  was  in 
the  same  position  as  if  it  had  received  the  mortgage  directly  from 
G.  when  he  was  notoriouSlv  insolvent. 

(4)  Hirschfeldt  vs.  The  Union  Bank,  R.  J.  Q.,  7  S.  C.  300  (1895). 
Held,  the  pledgee  of  grain  pledged  as  collateral  securitv  for  ad- 
rances  is  not  responsible  for  commissions  on  sales  made  by  an 
agent  employed  by  the  pledger  and  acting  solely  under  his  instruc- 
tions as  owner  although  such  sales  were  made  only  on  such  terms 
as  were  satisfactory  to  the  pledgee. 

*(5)  La  Banque  d'Hochelaga  vs.  Merchants'  Bank,  10  Man.  L.  R. 
361  (1895). 

One  A.,  a  wholesale  purchaser  and  shipper  of  dead  stock  and 
the  products  thereof,  obtained  several  advances  of  money  from  the 
defendants  on  the  security  of  assignments  of  certain  hoe:  products 
In  the  form  in  Schedule  C.  to  the  Bank  Act;  and  agreed  with  the 
manager  of  the  Bank  to  ticket  the  goods  so  as  to  identify  them, 
and  not  to  sell  the  goods.  He  then  set  apart  certain  of  the  goods  as 
belonging  to  the  defendants,  and  placed  tickets  over  them  to  indi- 
cate this,  but  afterwards  he  sold  all  these  goods  in  the  ordinary 
course  of  business  and  substituted  other  goods  of  a  like  character  in 
their  place,  placing  the  same  tickets  upon  them.  Subsequently,  the 
plaintiffs,  as  security  for  a  then  pre-existing  debt  due  them  from  A., 
obtained  an  assignment  of  the  same  kind  as  the  defendants  had 
taken,  covering  inter  alia  10.000  lbs.  of  bacon,  but  no  appropriation 
of  any  particular  bacon  as  hypothecated  to  the  plaintiffs  wa«  made 
until  about  seven  weeks  later,  when,  at  the  Instance  of  an  officer  of 
the  plaintiffs,  A.  set  apart  10.000  lbs.  of  bacon  out  of  the  pile  which 
had  been  appropriated  to  the  defendants  in  the  manner  above  de- 
scribed and  this  quantity  was  ticketed  with  the  name  of  tho  plaintiff 
bank,  the  defendants'  tickets  being  removed.  Shortly  afterwards 
A.  absconded,  and  the  defendants  took  possession  of  this  10.000  lbs. 
of  bacon  under  their  securities. 

Held,  that  they  were  entitled  to  hold  it  against  the  plaintiffs. 
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Held,  also,  that,  notwithstanding  the  language  of  s.  90  of  the 
Bank  Act,  a  bank  may  take  securities  of  the  kind  provided  for  by  s. 
88,  even  for  pre-existing  debts,  as  the  general  provisions  of  s.  80 
should  not  be  held  to  be  restricted  by  the  language  of  s.  90  so  as  to 
d  re vent  it. 

(6)  Re  Victor  Varnish  Co.,  Glare's  Claim,  1908,  16  O.  L.  R.  33®. 

Security  under  sec.  88  is  not  assignable  by  the  bank  so  as  to 
transfer  the  special  lien  or  security  to  a  third  party. 

The  security  for  loans  authorized  by  this  section  may  be  taken 
in  any  form  allowed  by  the  law  of  the  place  where  the  transaction 
occurs  and  where  the  goods  or  products  are,  but,  if  the  security  is 

taken  in  the  form  of  Schedule  C,  the  local  law  must  be  observed. 

Sub-sec.  5,  however,  permits  the  security  to  be  taken  in  a  spe- 
cial form  and  sub-sec.  6  declares  the  rights  acquired  by  the  bank 
under  such  form.  If  this  form  is  used  it  is  valid  notwithstanding 
that  it  does  not  comply  with  provincial  law. 

SCHEDULE  C. 

In  consideration  of  an  advance  of  dollars,  made  by 

the  Bank  to  A.  B.,  for  which  the  said  bank  holds  the  fol- 

lowing bills  or  notes  (describe  the  bills  or  notes,  if  any),  [or,  in  con- 
sideration of  the  discounting  of  the  following  bills  or  notes  by  the 
Bank  for  A.  B.:  (describe  the  bills  o?'  notes),]  the  goods 
wares  and  merchandise  mentioned  below  are  hereby  assigned  to 
the  said  bank  as  security  for  the  payment,  on  or  before  the 

day  of  of  the  said    advance,  together    with    interest 

thereon  at  the  rate  of  per  cent,  per  annum  from  the 

day  of  (or,  of  the  said  bills  and  notes,  or  renewals 

thereof,  or  substitutions  therefor,  and  interest  thereon,  or  as  the 
case  may  be). 

This  security  is  given  under  the  provisions  of  section  eighty- 
eight  of  The  Bank  Act,  and  is  subject  to  the  provisions  of  the  said 
Act. 

The  said  goods,  wares  and  merchandise  are  now  owned  by 

are  now  in  the  possession  of  ,  and  are  free  from 

mortgage,  lien  or  charge  thereon  (or  as  the  case  may  be),  and  are  in 
(place  or  places  where  goods  are),  and  are  the  following:  (description 
of  goods  assigned). 
Dated,  etc. 

N.B. — The  bills  or  notes  and  the  goods,  etc-,  may  be  set  out  in  sclie- 
dules  annexed).    63-64  V.,  c.  26,  s.  46,  and  Sch.  C. 

The  name  of  the  owner  of  the  goods  and  also  the  name  of  the 
person  in  whose  possession  they  are  and  any  mortgage  Lien  or 
charge  on  such  goods,  should  be  mentioned. 

The  form  also  provides  for  the  mentioning  of  the  "place  or 
places  where  the  goods  are"  and  the  "description  of  the  goods  as- 
signed." The  latter  is  an  important  essential  of  the  form  and 
usually  involves  the  former.  In  the  absence  of  decisions  under  the 
Bank  Act  it  would  be  well  to  comply  with  the  rule  laid  down  in 
the  Ontario  Bills  of  Sales  Act,  namely,  that  all  instruments  under 
the  Act  shall  contain  such  sufficient  and  full  description  thereof  that 
the  same  may  be  thereby  readily  and  easily  known  and  distinguish- 
ed. Cf.  Hatfield  v.  Imperial  Bank,  1907,  6  Terr.  L.  R..  296,  and 
cases  collected  in  Falconbridge,  pp.  188,  ct  seq. 

89.  As  to  Goods  manufactured  from  Articles  pledged. — 
If  goods,  wares  and  merchandise  are    manufactured    or    produced 
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from  the  goods,  wares  and  merchandise,  or  any  of  them,  included 
in  or  covered  by  any  warehouse  receipt,  or  included  in.  or  covered 
by  any  security  given  under  the  last  preceding  section,  while  so  ' 
covered,  the  bank  holding  such  warehouse  receipt  or  security  shall 
hold  or  continue  to  hold  such  goods,  wares  and  merchandise,  dur- 
ing the  process  and  after  the  completion  of  such  manufacture  or 
production,  with  the  same  right  and  title,  and  for  the  same  purposes 
and  upon  the  same  conditions,  as  it  held  or  could  have  held  the  orig- 
inal goods,  wares  and  merchandise. 

2.  Prior  Claim  of  Bank  over  Unpaid  Vendor. — All  advances 
made  on  the  security  of  any  bill  of  lading  or  warehouse  receipt,  or 
of  any  security  given  under  the  last  preceding  section,  shall  give 
to  the  bank  making  the  advances  a  claim  for  the  repayment  of  tire 
advances  on  the  goods,  wares  and  merchandise  therein  mentioned, 
or  into  which  they  have  been  converted,  prior  to  and  by  preference 
over  the  claim  of  any  unpaid  vendor:  Provided  that  such  preference 
shall  not  he  given  over  the  claim  of  any  unpaid  vendor  who  had  a 
lien  upon  the  goods,  wares  and  merchandise  at  the  time  of  the  ac- 
quisition by  the  bank  of  such  warehouse  receipt,  bill  of  lading,  or 
security,  unless  the  same  was  acquired  without  knowledge  on  the 
part  of  the  bank  of  such  lien. 

3.  Sale  of  Goods  on  Non-payment  of  Debf. — In  event  of 
the  non-payment  at  maturity  of  any  deht  or  liability  secured  by  a 
warehouse  receipt  or  bill  of  lading,  or  secured  by  any  security  given 
under  the  last  preceding  section,  the  bank  may  sell  the  goods, 
wares  and  merchandise'  mentioned  therein,  or  so  much  thereof  as 
will  suffice  to  pay  such  debt  or  liability  with  interest  and  expenses, 
returning  the  surplus,  if  any,  to  the  person  from  whom  the  ware- 
house receipt,  bill  of  lading,  or  security,  or  the  goods,  wares,  mer- 
chandise mentioned  therein,  as  the  case  may  be,  were  acquired: 
Provided  tnat  such  power  of  sale  shall  be  exercised  subject  to  the 
following  provisions,  namely:  — 

(a)  Notice. —  No  sale,  without  the  consent  in  writing  of  the 
owner  of  any  timber,  iboards,  deals,  staves,  sawlogs  or  other  lum- 
ber, shall  be  made  under  this  Act  until  notice  of  the  time  and  place 
of  such  sale  has  been  given  by  "a  registered  letter,  mailed  in  the  post- 
office,  post  paid,  to  the  last  known  address  of  the  pledgor  thereof,  at 
least  thirty  days  prior  to  the  sale  thereof; 

(b)  Notice. — No  goods,  wares  and  merchandise,  other  than 
timber,  boards,  deals,  staves,  saw-logs  or  other  lumber,  shall  be 
sold  by  the  hank  under  this  Ac$  without  the  consent  of  the  owner, 
until  notice  of  the  time  and  place  of  sale  has  been  given  by  a  reg- 
istered letter,  mailed  in  the  post  office,  post  paid,  to  the  last  known 
address  of  the  pledger  thereof,  at  least  ten  days  prior  to  the  sale 
thereof; 

(c)  Sale  by  Auction. — Every  sale,  under  such  power  of  sale, 
without  the  consent  of  the  owner,  shall  be  made  by  public  auction, 
after  notice  thereof  by  advertisement  in  at  least  two  newspapers 
published  in  or  nearest  to  the  place  where  the  sale  is  to  be  made, 
stating  the  time  and  place  thereof;  and,  if  the  sale  is  in  the  pro- 
vince of  Quebec,  then  at  least  one  of  such  newspapers  shall  be  a 
newspaper  published  in  the  English  language,  and  one  other  such 
newspaper  shall  be  a  newspaper  published  in  the  French  language. 
53  V.,  c.  31,  ss.  76,  77  and  78;    63-64  V.,  c.  26,  s.  19. 

(1)  Re  Goodfallow,  Traders  Bank  v.  Goodfallow,  1890,  19  O.  R. 
299. 

A  miller  gave  a  warehouse  receipt  to  a  bank  on  some  wheat 
"and  its  product"  stored  in  his  mill  for  advances  made  to  him,  and 
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died  Insolvent  about  two  months  after.  During  this  period  wheat 
was  constantly  going  out  of  and  fresh  wheat  coming  into  the  mill. 
Just  before  his  death  the  bank  took  possession,  and  found  a  large 
shortage  in  the  wheat  which  had  commenced  shortly  after  the  re- 
ceipt had  been  given,  and  had  continued  to  a  greater  or  less  degree 
all  the  time. 

In  the  administration  of  his  estate  it  appeared  that,  during  the 
period  of  shortage,  some  of  the  wheat  had  been  converted  into 
flour,  which  had  been  sold,  and  the  proceeds,  which  were  less  than 
the  value  of  the  shortage,  paid  to  the  administrator: 

Held,  that  the  bank  was  entitled  to  the  purchase  money  of  the 
flour. 

All  the  wheat  made  into  flour  after  the  shortage  began  and  sold 
to  customers  was  wheat  belonging  to  the  bank.  As  long  as  the 
"product"  of  this  wheat  can  be  traced,  whether  it  be  in  flour  or  in 
money,  it  is  recoverable  by  the  bank  as  against  the  deceased  and 
his  administrators. 

(2)  Union  Bank  v.  Spinney,  1906,  38  S.  C.  R.  187,  reversing  1 
East  L.  R.  277. 

In  this  case,  corn  which  was  pledged  to  a  bank  was  ground 
into  meal  and  the  product  was  sold,  and  the  proceeds  were  sought 
to  be  fraudulently  diverted'  to  one  of  the  pledgor's  creditors.  It 
was  held,  however,  that  the  purchaser  knew  or  ought  to  have  known 
that  the  meal  was  the  property  of  the  bank,  and  that  he  was  liable 
to  the  bank  for  the  purchase  money  in  his  'hands. 

(3)  Toronto  General  Trusts  Corporation  v.  Central  Ontario  R. 
W.  Co.,  10  O.  I*  R.  347,  C.  A. 

As  collateral  security  to  a  promissory  note,  the  makers  deposited 
with  the  banks  300  railway  bonds,  and,  by  a  memorandum  of  hypothe- 
cation authorized  the  bank,  upon  default,  "from  time   to    time    to 

sell  the  said  securities by  giving  fifteen  days'  notice  in 

one  daily  paper  published  in  the  city  of  Ottawa  ....  with  power 
to  the  bank  to  buy  in  and  resell  without  being  liable  for  any  loss 
occasioned  thereby": — Held  (Osier,  J.  A.,  dissenting),  that  the 
power  was  to  sell  by  auction,  and  that  the  bank  had  no  power  to 
sell  by  private  contract.  Semble,  that,  even  if  there  was  power  to 
sell  by  private  contract,  the  sale  made  to  the  respondents  could 
not,  upon  the  evidence  as  to  the  methods  adopted,  be  supported, 
they  having  notice  that  the  bank  held  the  bonds  as  pledgees. 

90.  Conditions  undpr  which  the  Bank  may  take  Security. — 
The  bank  shall  not  acquire  or  hold  any  warehouse  receipt  or  bill  of 
lading,  or  any  such  security  as  aforesaid,  to  secure  the  payment  of 
any  bill,  note,  debt,  or  liability,  unless  such  bill,  note,  debt  or  lia- 
bility is  negotiated  or  contracted, — 

(a)  At  the  time  of  the  acquisition  thereof  by  the  bank,  or 

(b)  Upon  .the  written  promise  or  agreement  that  such  ware- 
house receipt  or  bill  of  lading  or  security  would  be  given  to  the 
bank; 

Provided  that  such  bill,  note,  debt,  or  liability  may  be  renewed,  or 
the  time  for  the  payment  thereof  extended,  without  affecting  any 
such  security. 

2.  Exchanging  of  Warehouse  Receipt  for  Bill  of  Lading  and 
vice  versa. — The  bank  may, — 

(a)  on  shipment  of;  any  goods,  wares  and  merchandise  for 
which  it  holds  a  warehouse  receipt,  or  any  such  security  as  afore- 
said, surrender  such  receipt  or  security  and  receive  a  bill  of  lading 
in  exchange  therefor;  or, 
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(b)  on  the  receipt  of  any  goods,  wares  and  merchandise  for 
which  it  holds  a  bill  of  lading,  or  any  such  security  as  aforesaid, 
surrender  such  bill  of  lading  or  security,  store  the  goods,  wares  and 
merchandise,  and  take  a  warehouse  receipt  therefor,  or  ship  the 
goods,  wares  and  merchandise,  or  part  of  them,  and  take  another 
bill  of  lading  therefor.     53  V.,  c.  31,  s.  75;   G3-G4  V.,  c.  26,  s.  18. 

Mortgages  whether  of  real  or  personal  property  may  be  taken 
by  a  bank  only  by  way  of  additional  security  (see  sec.  68).  Secur- 
ity under  sees.  86  and  88  cannot  be  taken  for  a  past  advance,  except 
upon  a  written  promise  or  agreement  contemporaneous  with  the 
advance. 

As  to  penalties,  see  sees.  143  and  144. 

If  the  bill,  note,  debt  or  liability  is  not  negotiated  or  con- 
tracted at  the  time  of  the  acquisition  of  the  security  by  the  bank, 
then  the  negotiation  or  contracting  must  be  upon  the  written  prom- 
ise or  agreement  that  such  security  shall  be  given.  The  writing 
must  be  given  to  the  bank  either  at  the  time  of  the  negotiation  or 
contracting  of  the  debt  or  anterior  thereto,  for  a  bill,  etc.,  could  not 
be  said  to  be  negotiated  or  contracted  upon  a  written  promise 
which  is  not  then  in  existence. 

(1)  Suter  vs.  Merchants'  Bank,  24  Grant's  Ch.  R.  365  (1876). 
The  judgment  in  this  case   turned   upon   advances   made   to   a 
manufacturer  in  goods  manufactured  remaining  unsold  without  spe- 
ifylng  any  quantity. 

(2)  Robertson  vs.  Lajoie,  22  L.  O.J.  169  (1878). 

A  document  in  the  form  following  was  a  warehouse  receipt,  and 

not  a  mere  delivery    order:    "Received    from    on  storage, 

in ,  the  following  merchandise,  viz..  (300)  three  hundred 

tons  No.  1  Clyde  pig  iron,  storage  free  till  opening  of  navigation." 

Such  warehouse  receipt  is  transferable  by  indorsement  as  colla- 
teral security  for  a  debt  contracted  at  the  time,  in  good  faith,  the 
pledgee  having  no  notice  that  the  pledgor  is  not  authorized  to  pledge, 
the  proof  of  such  knowledge  being  on  the  party  signing  the  receipt. 

An  obligation  contracted  at  the  time  may  be  made  to  cover  fu- 
ture advances,  but  not  past  Indebtedness. 

See  Watson  vs.  Jamieson,  33  L.  C.  J.  71  (1889) . 

(3)  Perkins  vs.  Ross,  6  Q.  L.  R.  65  (1880). 

A  quantity  of  timber  wras  pledged  for  the  payment  of  a  draft, 
and  if  the  draft  was  not  paid,  the  holder  was  to  sell  the  wood  and 
place  the  proceeds  to  the  owner's  credit.  The  draft  was  not  paid, 
the  owner  of  the  wood  became  insolvent,  and  the  pledgee  sold  the 
wood,  of  which  he  never  had  had  actual  delivery.  Held, 
that  the  pledgee  could  not  place  the  balance  of  the  price  of 
■ale  after  paying  the  draft  to  the  credit  of  a  former  indebtedness  of 
the  owner. 

(4)  Ross  vs.  Molsons'  Bank,  2  Dorion's  Q.  B.  R.  82  (1881). 
Banks  cannot  acquire  a  lien  on  logs  under  the  Banking  Act,  34 

Vict.,  chap.  5,  if  the  pledge  of  these  logs  was  made  for  a  previous 
Indebtedness,  or  if  they  were  not  held  by  virtue  of  a  transfer  of  a 
receipt  by  a  cove-keeper  or  by  the  keeper  of  any  wharf  or  harbour, 
or  other  place,  or  of  a  specification  of  timlber  deposited  in  a  cove, 
wharf  or  harbour,  warehouse,  mill  or  other  place  in  Canada  within 
the  meaning  of  the  said  Act. 

To  acquire  a  lien  under  Articles  1745,  1966  and  1967  of  the  Civil 
Code  of  Lower  Canada,  there  must  be  an  actual  delivery  or  posses- 
sion of  the  property  pledged  or  of  some  document  in  use  in  the  or- 
dinary course  of  business  entitling  the  bearer  thereof  to  claim  pos- 
session of  such  property. 
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(5)  Bank  of  Hamilton  vs.  Shepherd  et  al.,  and  Bailey  et  al.  va. 
Bank  of  Hamilton,  21  O.  A.  R.  156  (1894). 

The  renewal  of  a  note  is  not  a  negotiation  of  it  within  the  mean- 
ing of  section  90  of  the  Bank  Act,  so  as  to  support  a  security  taken 
at  the  time  of  the  renewal  in  substitution  for  a  previously  existing 
security. 

(6)  Bank  of  Hamilton  vs.  Halsted,  28  S.  C.  R.  235  (1897). 

A  bill  or  note  taken  by  a  bank  on  acquiring  a  security  in  form 
C.  to  the  Bank  Act,  sections  88  and  90  is  not  "negotiated,"  at  the 
time  of  the  acquisition  thereof  within  the  meaning  of  the  latter 
section,  when  the  person  giving  the  security,  and  to  whose  account 
the  proceeds  of  the  bill  or  note  are  credited,  is  not  at  liberty,  to 
draw  against  them  except  on  fulfilling  certain  other  conditions. 

Held  by  the  Supreme  Court  of  Canada,  an  assignment  made  in 
the  form  C.  to  the  Bank  Act,  as  security  for  a  bill  or  note  given 
In  renewal  of  a  past  due  bill  or  note,  is  not  valid  as  a  security 
under  sec.  88. 

The  judgment  of  the  Court  of  Appeal  for  Ontario,  which 
affirmed  the  judgment  of  Meredith,  C.  J.  affirmed. 

Cf.  Dominion  Bank  v.  Oliver,  1889,  17  O.  R.  402;  Ontario  Bank 
v.  O'Reilly,  1906,  12  O.  L.  R.,  420;  Toronto  Cream  v.  Crown  Bank, 
1908,  16  O.  L.  400. 

(7)  Conn  vs.  Smith  et  al.,  28  O.  R.  629  (1898). 

The  insolvent  had  been  in  the  habit  of  buying  hops  from  t'me  to 
time,  and  giving  the  bank  his  own  warehouse  receipts  or  direct 
pledges  for  the  purpose  of  raising  money  to  pay  for  them.  Then, 
at  the  request  of  the  bank,  he  constituted  his  bookkeeper,  his  ware- 
houseman, and  the  latter  issued  warehouse  receipts  to  the  bank 
in  substitution  for  the  securities  or  receipts  theretofore  held,  there 
being  no  further  advance  made  when  the  new  securities  were  given. 

Held,  that  this  exchange  of  securities  should  be  treated  as  au- 
thorized under  sub-section  2  of  section  90  of  the  Bank  Act. 

The  plaintiff  asked  for  a  declaration  that  advances  made  by  the 
bank  upon  a  mortgage  by  the  insolvent  to  a  third  person,  and  by 
him  assigned  to  the  bank,  were  contrary  to  the  Bank  Act,  and 
that  the  property  was  free  from  the  mortgage: 

Held,  that  no  such  declaration  could  be  made  in  the  absence  of 
the  mortgagee,  who  was  liable  to  the  bank  as  endorser  of  a  promis- 
sory note  of  the  insolvent,  collateral  to  the  mortgage. 

91.  Interest  at  7  Per  Cent,  may  be  charged.— The  bank  may 
stipulate  for,  take,  reserve  or  exact  any  rate  of  interest  or  dis- 
count, not  exceeding  seven  per  centum  per  annum,  and  may  re- 
ceive and  take  in  advance,  any  such  rate,  but  no  higher  rate  of  in- 
terest shall  be  recoverable  by  the  bank.     53  V.,  c.  31,  s.  80. 

92.  Any  Rate  may  be  Allowed.— The  bank  may  allow  any  rate 
of  interest  whatever  upon  money  deposited  with  it.     53  V.,  c.  31,  s.  80. 

(1)  La  Banque  de  St.  Hyacinthe  vs.  Sarrazin,  R.  J.  Q.,  2  S.  C.  98 
(1892) . 

Banks  can  charge,  on  notes  which  are  presented  to  them  for  dis- 
count, only  interest  of  seven  per  cent,  per  annum. 

The  prohibition  in  this  matter,  being  one  affecting  public  order, 
the  person  who  has  paid  to  a  bank  interest  exceeding  the  rate  fixed 
by  law  is  entitled  to  receive  from  the  bank  the  amount  of  the 
excess. 

(2)  Bank  of  British  North  America  v.  Bossuyt,  15  Man.  R.  266. 
Defendant    borrowed    large  sums  of    money  from  the   plaintiff 

bank  (by  way  of  overdraft  and  on  promissory  notes.     Having  agreed 
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to  pay  interest,  first  at  24  per  cent.,  and  afterwards  at  18  per  cent, 
per  annum,  defendant  from  time  to  time  gave  the  bank  cheques 
on  his  current  account  to  pay  the  interest  at  those  rates  respectively 
up  to  the  31st  January,  1902.  When  such  cheques  were  given  the 
account  had  already  been  overdrawn,  but  it  was  afterwards  changed 
into  a  credit  balance  in  defendant's  favor  by  deposits  or  by  collec- 
tions made  by  the  bank  for  defendant's  account.  Held,  that  such 
cheques  should  be  deemed  to  have  been  payment  of  the  interest, 
and  that  defendant  could  not  recover  back  such  interest  or  any 
part  of  it,  although  it  was  in  excess  of  the  seven  per  cent,  rate 
which  the  Bank  Act  permits  a  bank  to  charge.  Held,  also,  that 
under  section  91  of  the  Bank  Act,  the  bank  was  not  entitled  to  sue  for 
and  recover  interest  accruing  after  31st  January,  1902,  at  seven  per 
cent,  per  annum,  but  could  only  recover  interest  at  the  legal  rate  of 
five  per  cent,  per  annum  from  that  date  on  the  principal  then  due. 

(3)  The  contract  is  not  invalid  except  in  so  far  as  it  stipulates 
for  more  than  7  per  cent. 

Bank  of  Montreal  v.  Hart  man  1905,  12  B.  C.  R.  375. 

If,  however,  the  debtor  voluntarily  pays  the  excess  of  interest 
over  seven  per  cent,  as,  e.g.,  by  giving  his  cheque  to  the  bank  for 
such  excess  as  shewn  by  the  bank's  monthly  statement,  he  cannot 
recover  back  the  excess,  and  is  not  entitled  in  an  action  by  thei 
bank  to  have  the  amount  of  the  excess  so  paid  applied  on  account 
of  the  principal  or  of  the  interest  calculated  at  seven  per  cent.  only. 

Canadian  Bank  of  Commerce  v.  McDonald,  supra;  Bank  of  B. 
N.  A.  v.  Bossuyt,  .supra;  Quinhui  v.  Gordon,  supra;  Button  v.  Feder- 
al Bank,  1883,  9  P.  R.,  at  p.  581. 

See  also  Ritchie  v.  Canadian  Bank  of  Commerce,  1905,  2  West, 
L.  R.  499,  501;  Canadian  Bank  of  Commerce  v.  McDonald,  1906,  3 
West,  L.  R.  90,  101;  Williams  v.  Canadian  Bank  of  Commerce,  1907, 
13  B.  C.  R.  70;  Falconbridge,  p.  204. 

A  bank  may  also  receive  and  retain,  in  addition  to  the  discount, 
the  collection  or  agency  charges  authorized  by  sees.     93  and  94. 

93.  Percentage  chargeable  for  Collection. — When  any  note, 
bill  or  other  negotiable  security  or  paper,  payable  at  any  of  the 
bank's  places  or  seats  of  business,  branches,  agencies  or  offices  of 
discount  and  deposit  in  Canada,  is  discounted  at  any  other  of  the 
bank's  places  or  seats  of  business,  branches,  agencies  or  offices  of 
discount  and  deposit,  the  bank  may,  in  order  to  defray  the  ex- 
penses attending  the  collection  thereof,  receive  or  retain,  in  addition 
to  the  discount  thereon,  a  percentage  calculated  upon  the  amount 
Of  such  note,  bill  or  other  negotiable  security  or  paper  not  exceed- 
ing, if  the  note,  bill  or  other  negotiable  security  or  paper  is  to  run; 

(a)   For  less  than  thirty  days,  one-eighth  of  one    per   centum; 

(h)  For  thirty  days  or  over,  but  less  than  sixty  days,  one-fourth 
of  one  per  centum; 

(c)  For  sixty  days  or  over,  hut  less  than  ninety  days,  three- 
eighths  of  one  per  centum;  and 

(d)  For  ninety  days  or  over,  one-half  of  one  per  centum.  53 
V.,  c.  31,  s.  82. 

Cf.  sec.  91  as  to  rate  of  interest  allowed  by  law,  and  see.  94  as 
to  collection  fees  on  negotiable  paper  payable  at  places  other  than 
the  place  of  discount  or  a  branch  or  agency  of  the  same  bank. 

A  bank  is  not  entitled  to  charges  any  discount  or  commission 
for  the  cashing  of  any  official  cheque  of  the  Government  of  Canada, 
or  of  any  department  thereof,  whether  drawn  on  the  hank  cashing 
the  cheque  or  on  any  other  bank  (sec.  98.) 

59.^ 
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94.  Agency  Charges. — The  bank  may,  in  discounting  any  note, 
bill  or  other  negotiable  security  or  paper,  bona  fide  payable  at  any 
place  in  Canada  other  than  that  at  which  it  is  discounted,  and  other 
than  one  of  its  owu  places  or  seats  of  business,  branches,  agencies 
or  offices  of  discount  and  deposit  in  Canada,  receive  and  retain,  in 
addition  to  the  discount  thereon,  a  sum  not  exceeding  one-half  of  one 
per  centum  on  the  amount  thereof,  to  defray  the  expenses  of  agency 
and  charges  in  collecting  the  same.     53  V.,  c.  31,  s.  83. 

95.  Deposits  may  be  Received  from.  Persons  unable  to  Con- 
tract.— The  bank  may,  subject  to  the  provisions  of  this  section, 
without  the  authority,  aid,  assistance  or  intervention  of  any  other 
person  or  official  being  required, — 

(a)  receive  deposits  from  any  person  whomsoever,  whatever 
his  age,  status  or  condition  in  life,  and  whether  such,  person  is  qua- 
lified by  law  to  enter  into  ordinary  contracts  or  not;   and, 

(b)  from  time  to  time  repay  any  or  all  of  the  principal  thereof, 
and  pay  the  whole  or  any  part  of  the  interest  thereon  to  such  per- 
son, unless  before  such  repayment  the  money  so  deposited  in  the 
bank  is  lawfully  claimed  as  the  property  of  some  other  person. 

2.  In  the  case  of  any  such  lawful  claim,  the  money  so  deposited 
may  be  paid  to  the  depositor  with  the  consent  of  the  claimant,  or 
to  the  claimant  with  the  consent  of  the  depositor. 

3.  If  the  person  making  any  such  deposit  could  not,  under  the 
law  of  the  province  where  the  deposit  is  made,  deposit  and  with- 
draw money  in  and  from  a  bank  without  this  section,  the  total 
amount  to  be  received  from  such  person  on  deposit  shall  not,  at 
any  time,  exceed  the  sum  of  five  hundred  dollars.     53  V.,  c.  31,  s.  84. 

The  receiving  of  deposits  and  the  honouring  of  cheques  is  the 
primary  function  of  a  bank;  see  notes. to  sec.  76.  See  also  Falcon- 
bridge,  chap.  18  on  "Deposits  and  the  Current  Account." 

Sec.  95  enables  a  bank  in  receiving  deposits,  to  some  extent,  to 
deal  with  persons  otherwise  incompetent  by  provincial  law  to  con- 
tract. Up  to  an  aggregate  amount  of  $500  the  bank  may  receive  de- 
posits from  any  person  without  regard  to  whether  by  provincial 
law  such  person  could  deposit  money  in,  and  withdraw  money  from, 
a  bank. 

By  section  92  the  bank  may  allow  any  rate  of  interest  what- 
ever upon  money  deposited  with  it.  Interest-nearing  deposits  must 
be  distinguished  from  other  deposits  in  the  annual  statement  (sec. 
54.) 

The  bank  must  pay  its  customer's  cheque  on  presentation  if  it 
has  funds  sufficient  to  meet  the  cheque. 

(1)  Brown  vs.  Quebec  Bank,  2  L.  C.  J.  253  (1866). 

Banking  institutions  are  not  liable  for  any  deficit  in  packages  of 
silver  paid  out  by  them,  unless  the  silver  be  counted  and  the  deficit 
made  known  before  the  packages  are  taken  from  the  bank. 

(2)  Saderquist  vs.  Ontario  Bank,  15  O.  A.  R.  609  (1889). 

The  plaintiff,  a  Norwegian  by  birth,  and  almost  totally  ignorant 
of  the  English  language,  in  September,  1884,  deposited  with  the  de- 
fendants at  one  of  their  branch  offices  a  sum  of  money,  and  receiv- 
ed from  the  bank  the  usual  deposit  receipt,  at  the  time  signing  his 
name  on  the  stub  or  counterfoil  of  the  receipt  for  the  purpose  of  en- 
abling the  bank  to  identify  him  at  any  time  the  money  might  be  de- 
manded. For  the  purpose  of  safekeeping,  plaintiff,  being  about  to 
proceed  to  work  elsewhere,  left  the  receipt  with  one  S.  S.  About 
seven  months  afterwards  plaintiff  returned,  when  he  was  informed 
by  S.  S.  that  he  had  withdrawn  the  money  from  the  bank,  but  pro- 
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mised  to  return  it.  The  plaintiff  being  ignorant  of  the  manner  in 
which  the  money  had  been  paid  out  and  of  his  rights  as  against  the 
defendants,  took  no  steps  whatever  against  them,  and  S.  S.  abscond- 
ed from  the  country  in  August,  1885,  heavily  indebted.  In  the  month 
of  December  following,  the  plaintiff  having  been  informed  as  to  his 
rights  against  the  bank,  consulted  a  solicitor,  who  undertook  to  at- 
tend to  the  matter,  but  omitted  to  take  any  steps,  and  in  the  month 
of  April  following  (1880),  the  plaintiff  through  another  solicitor 
made  a  demand  on  the  bank  for  payment,  which  was  refused.  The 
demand  so  made  was  the  first  notice  the  bank  had  of  the  fraud 
which  had  been  practiced  on  them. 

Held,  affirming  the  judgment  of  the  Chancery  Division  (14  O.  R. 
586),  (1)  that  the  plaintiff  in  entrusting  the  receipt  to  S.  S.  was  not 
guilty  of  any  act  of  negligence;  (2)  that  his  delay  in  notifying  the 
defendants  of  the  fraud  perpetrated  on  them  was  not  a  breach  of 
any  legal  duty  on  his  part  so  as  to  stop  him  from  recovering  the 
amount  of  his  deposit. 

(3)  Scott  vs.  The  Bank  of  New  Brunswick,  31  N.  B.  21  (1891). 

S.,  a  shipmaster,  deposited  $1,000  with  a  bank  in  1883,  and  re- 
ceived a  deposit  receipt  therefor.  He  left  the  receipt  with  R.,  the 
managing  owner  of  his  vessel.  Soon  afterwards  he  went  to  sea  and 
remained  away  till  July,  1887.  In  December,  1884,  R.  took  the  re- 
ceipt to  the  bank,  with  the  name  of  S.  endorsed  on  it,  and  gave  the 
receipt  to  the  bank,  receiving  a  deposit  receipt  for  the  same  amount 
payable  to  himself.  This  R.  gave  the  bank  as  collateral  security  for 
the  payment  of  his  note  for  $1,000  discounted  by  them,  and  they 
afterwards  applied  it  in  payment  of  the  note.  On  the  return  of  S., 
R.  admitted  that  he  had  drawn  the  money  and  used  it,  and  upon  S. 
threatening  him  with  criminal  proceedings,  he  begged  S.  not  to  ex- 
pose him,  and  said  that  if  he  would  wait  he  would  pay  him.  At 
this  time,  R.  owed  S.  $2,650  besides  the  amount  of  the  deposit  re- 
ceipt, and  he  gave  S.  a  bill  of  exchange  for  £250  and  a  mortgage 
for  $2,500  on  some  property  in  which  he  said  he  had  an  interest, 
payable  in  one  year.  S.  said  nothing  to  the  bank  about  the  matter, 
but  went  away  again,  and  did  not  return  for  two  years.  R.  left  the 
country  in  November,  1888.  On  the  return  of  S.,  in  July,  1889,  find- 
ing that  the  bill  was  dishonored,  and  that  nothing  was  realized  on 
the  mortgage,  he  demanded  the  money  from  the  bank,  and  on  their 
refusal  to  pay,  brought  this  action  for  the  amount.  The  jury  found 
that  S.  had  not  indorsed  the  receipt,  and  that  the  $1,000  was  not  in- 
cluded in  the  mortgage;  and  gave  a  verdict  for  S. 

Held,  that  S.  was  estopped  by  his  conduct  from  recovering 
against  the  bank. 

(Note— 14  Occ.  N.  388).  The  action  was  twice  tried.  On  the  first 
trial  a  verdict  was  given  in  favor  of  S.,  the  jury  having  found  that 
when  R.  took  the  deposit  receipt  to  the  bank,  with  the  name  of  S. 
endorsed  on  it,  such  endorsement  had  not  been  written  by  S.,  and 
the  trial  judge  held  that  the  finding  was,  in  effect,  that  of  forgery 
by  R.,  which  could  not  be  ratified.  The  jury  also  found  that  the 
security  taken  by  S.  did  not  include  the  $1,000.  The  full  court 
ordered  a  new  trial  on  the  ground  that  the  last  finding  was  against 
evidence  (31  N.  B.  Reps.  21),  and  an  appeal  from  that  decision  to 
the  Supreme  Court  was  not  entertained  (21  S.  O.  R.  30).  On  the 
second  trial  the  bank  obtained  a  verdict  which  was  affirmed  by  the 
full  court.  On  appeal  from  the  latter  decision,  the  Supreme  Court  of 
Canada  on  the  21st  May,  1894, 
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Held,  affirming  the  judgment  of  the  court  below  (13  Occ.  N.  248), 
and  the  doctrine  of  estoppel  was  not  involved  in  the  case;  that  R. 
obtained  the  money  from  the  bank  by  falsely  representing  that  he 
had  authority  from  S.;  that  S.  by  ratifying  and  confirming  the  pay* 
ment,  adopted  the  agency,  and  his  act  made  the  payment  equivalent 
to  one  to  a  person  having  authority  to  receive  it;  and  it  made  no  dif- 
ference, that,  by  his  false  representations  R.  may  have  committed 
an  indictable  offence.    See  23  S.  C.  R.  277  (1894) . 

96.  Bank  not  bound  to  see  to  Trusts  on  Deposits.— The  (bank 
shall  not  be  bound  to  see  .to  the  execution  of  any  trust,  whether  ex- 
pressed, implied  or  constructive,  to  which  any  deposit  made  under 
the  authority  of  this  Act  is  subject. 

2.  Receipt  of  one  of  two  Joint  Depositors,  or  of  a  Majority 
of  more  than  two  sufficient. — Except  only  in  the  case  of  a  law- 
ful claim,  by  some  other  person  before  repayment,  the  receipt  of 
the  person  in  whose  name  any  such  deposit  stands,  or,  if  it  stands 
in  the  names  of  two  persons,  the  receipt  of  one,  or,  if  it  stands  in 
the  names  of  more  than  two  persons,  the  receipt  of  a  majority  of 
such  persons,  shall,  .notwithstanding  any  trust  to  which  such  de- 
posit is  then  subject,  and  whether  or  not  the  bank  sought  to  be  charg- 
ed with  such  trust,  and  with  which  the  deposit  has  been  made, 
had  notice  thereof,  be  a  sufficient  discharge  to  all  concerned  for 
the  payment  of  any  money  payable  in   respect  of  such  deposit. 

3.  Application. — The  bank  shall  not  be  bound  to  see  to  the 
application  of  the  money  paid  upon  such  receipt.  53  V.,  c.  31,  s.  84. 

Section  52  provides  that  the  bank  shall  not  be  bound  to  see  to 
the  execution  of  any  trust  to  which  any  share  of  its  stock  is  sub- 
ject. This  section  contains  a  similar  provision  as  to  any  trust  to 
which  any  deposit  made  under  the  authority  of  this  section  is  sub- 
ject.    See  notes  to  sec.  52. 

(1)  Kerry  vs.  Merchants'  Bank,  32  L.  C.  J.  121  (1888). 
A  bank  authorized  to  receive  deposits  is  not  bound  to  see  to  the 
execution  of  any  trust,  whether  express,  implied  or  constructive, 
to  which  these  deposits  are  subject;  that  the  receipt  furnished  by 
the  person  in  whose  name  these  deposits  are  entered  is  a  valid  dis- 
charge. 

97.  If  Depositor  dies,  Claim  not  exceeding  $500— Hour 
proved. — If  a  person  dies,  having  a  deposit  with  the  bank  not  ex- 
ceeding the  sum  of  five  hundred  dollars,  the  production  to  the  bank 
and  deposit  with  it  of, — 

(a)  any  authenticated  copy  of  the  probate  of  the  will  of  the 
deceased  depositor,  or  of  letters  of  administration  of  his  estate,  or 
of  letters  of  verification  of  heirship,  or  of  the  act  of  curatorship  or 
tutorship,  granted  by  any  court  in  Canada  having  power  to  grant 
the  same,  or  by  any  court  or  authority  in  England,  Wales,  Ireland, 
or  any  British  colony,  or  of  any  testament,  testamentary  or  testa- 
ment dative  expede  in  Scotland;  or, 

(b)  an  authentic  notarial  copy  of  the  will  of  the  deceased  de- 
positor, if  such  will  is  in  notarial  form,  according  to  the  law  of  the 
province  of  Quebec;  or, 

(c)  if  the  deceased  depositor  died  out  of  His  Majesty's  domin- 
ions, any  authenticated  copy  of  the  probate  of  his  will,  or  letters 
of  administration  of  his  property,  or  other  document  of  like  im- 
port, granted  by  any  court  or  authority  having  the  requisite  power 
in  such  matters: 
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Bhall  be  sufficient  justification  and  authority  to  the  directors  for 
paying  such  deposit,  in  pursuance  of  and  in  conformity  to  such 
probate,  letters  of  administration,  or  other  document  as  aforesaid. 
63-64  V.,  c.  26.  s.  20. 

DOMINION  GOVERNMENT  CHEQUES. 

98.  To  be  Paid  at  Par. — The  bank  shall  not  charge  any  dis- 
count or  commission  for  the  cashing  of  any  official  cheque  of  the 
Government  of  Canada  or  of  any  department  thereof,  whether  drawn 
on  the  bank  cashing  the  cheque  or  on  any  other  bank.  53  V.,  c.  31, 
s.  103. 

Cf.  sees.  93  and  94  as  to  agency  and  collection  charges  in  other 
cases. 

THE  PURCHASE  OF   THE  ASSETS  OF  A  BANK. 

99.  Bank  may  sell  Assets  to  another  Bank.— Any  bank  may 
sell  the  whole  or  any  portion  of  its  assets  to  any  other  bank  which 
may  purchase  such  assets;  and  the  selling  and  purchasing  banks 
may,  for  such  purposes,  enter  into  an  agreement  of  sale  and  pur- 
chase, which  agreement  shall  contain  all  the  terms  and  conditions 
connected  with  the  sale  and  purchase  of  such  assets.  63-64  V.,  c. 
26,  s.  33. 

100.  Consideration. — The  consideration  for  any  such  sale  and 
purchase  may  he  as  agreed  upon  between  the  selling  and  purchas- 
ing banks. 

2.  If  in  Shares  of  Capital  Stock. — If  the  consideration,  or  any 
portion  thereof,  is  shares  of  the  capital  stock  of  the  purchasing 
bank,  the  agreement  shall  provide  for  the  amount  of  the  shares  of 
the  purchasing  bank  to  be  paid  to  the  selling  bank. 

3.  Not  considered  Issued  until  Sold  or  Distributed. — Until 
such  shares  so  paid  to  the  selling  bank  have  been  sold  by  such 
bank,  or  have  been  distributed  among  and  accepted  by  the  share- 
holders of  such  bank,  they  shall  not  be  considered  issued  shares  of 
the  purchasing  bank  for  the  purposes  of  its  note  circulation.  63- 
64   V.,  c.  26,  s.  34. 

101.  Agreement  of  Sale  to  be  Submitted  to  Selling  Share- 
holders at  Meeting. —  The  agreement  of  sale  and  purchase  shall  be 
submitted  to  the  shareholders  of  the  selling  bank,  either  at  the  an- 
nual general  meeting  of  such  bank,  or  at  a  special  general  meeting 
thereof  called  for  the  purpose. 

2.  Copy  to  Each  Shareholder  by  Mail. — A  copy  of  the  agree- 
ment shall  be  mailed,  postpaid,  to  each  shareholder)  of  such  bank 
to  his  last  known  address,  at  least  four  weeks  previously  to  the  date 
of  the  meeting  at  which  the  agreement  is  to  be  submitted,  together 
with  a  notice  of  the  time  and  place  of  the  holding  of  such  meeting. 
63-64  V.,  c.  26,  s.  35. 

102.  Agreement  may  be  Executed  if  they  Approve. — If  at 
such  meeting  the  agreement  is  approved  by  resolution  carried  by 
the  votes  of  shareholders,  present  in  person  or  represented  hy  proxy, 
representing  not  less  than  two-thirds  of  the  amount  of  the  sub- 
scribed capital  stock  of  the  bank,  the  agreement  may  be  executed 
under  the  seals  of  the  banks,  parties  thereto,  and  application  may 
be  made  to  the  Governor-in-Council,  through  the  Minister,  for  ap- 
proval thereof. 
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2.  Approval  of  Governor-in-Council. — Until  the  agreement 
is  approved  by  the  Governor  in  Council  it  shall  not  be  of  any  force 
or  effect.     63-64  V.,  c.  26,  s.  36. 

103.  Approval  of  Shareholders  of  Purchasing  Bank. — If  the 

agreement  provides  for  the  payment  of  the  consideration  for  such 
sale  and  purchase,  in  whole  or  in  part,  in  shares  of  the  capital 
stock  of  the  purchasing  bank,  and  for  such  purpose  it  is  necessary 
to  increase  the  capital  stock  of  such  bank.,  the  agreement  shall  not 
be  executed  on  behalf  of  the  purchasing  bank,  unless  nor  until  it 
is  approved  by  the  shareholders  thereof  at  the  annual  general  meet- 
ing, or  at  a  special  general  meeting  of  such  shareholders.  63-64 
V.,  c.  26,  s.  37. 

104.  Necessary  Increase  of  Stock  may  be  approved. — The 
Governor  in  Council  may,  on  the  application  for  his  approval  of  the 
agreement,  approve  of  the  increase  of  the  capital  stock  of  the  pur- 
chasing bank,  which  is  necessary  to  provide  for  the  payment  of  the 
shares  of  such  bank  to  the  selling  bank,  as  provided  in  the!  said 
agreement.    63-64  V.,  c.  26,  s.  38. 

105.  Ordinary  Provisions  for  Increase  not  to  apply. — The 
provisions  of  this   Act  with  regard  to, — 

(a)  the  increase  of  the  capital  stock  of  the  bank  by  by-law  of 
the  shareholders  approved  by  the  Treasury  Board;  and, 

(b)  the  allotment  and  sale  of  such  increased  stock; 

shall  not  apply  to  any  increase  of  stock  made  or  provided  for  un- 
der the  authority  of  the  last  two  preceding  sections.  63-64  V.,  c. 
26,  s.  38. 

The  provisions  referred  to  are  contained  in  sees.  33  and  34. 

106.  Conditions  on  which  Go vernor-in- Council  may  ap- 
prove Agreement. — The  approval  of  the  Governor-in-Council  shall 
not  be  given  to  the  agreement,  unless, — 

(a)  the  approval  thereof  is  recommended  by  the  Treasury  Board; 

(b)  the  application  for  approval  thereof  is  made,  by  or  on  be- 
half of  the  bank  executing  it,  within  three  months  from  the  date  of 
execution  of  the  agreement;  and, 

(c)  it  appears  to  the  satisfaction  of  the  Governor  in  Council 
that  all  the  requirements  of  this  Act  in  connection  with  the  approv- 
al of  the  agreement  by  the  shareholders  of  the  selling  and  purchas- 
ing banks  have  been  complied  with,  and  that  notice  of  the  intention 
of  the  banks  to  apply  to  the  Governor  in  Council  for  the  approval 
of  the  agreement  has  been  published  for  at  least  four  weeks  in  the 
Canada  Gazette,  and  in  one  or  more  newspapers  published  in  places 
where  the  chief  offices  or  places  of  business  of  the  banks  are  situate. 

2.  Information. — Such  banks  shall  afford  all  information  that 
the  Minister  requires. 

3.  Approval  may  be  Refused. — Nothing  herein  contained  shall 
be  construed  to  prevent  the  Governor  in  Council  or  the  Treasury 
Board  from  refusing  to  approve  of  the  agreement  or  to  recommend 
its  approval.     63-64  V.,  c.  26,  s.  39. 

107.  Further  Conditions. — The  agreement  shall  not  be  ap- 
proved of  unless  it  appears  that, — 

(a)  proper  provisions  have  been  made  for  the  payment  of  the 
liabilities  of  the  selling  bank; 

(b)  the  agreement  provides  for  the  assumption  and  payment 
by  the  purchasing  bank  of  the  notes  of  the  seMing  bank  issued  and 
intended  for  circulation,  outstanding  and  in  circulation;   and, 

(c)  the  amounts  of  the  notes  of  both  the  purchasing  and  sell- 
ing  banks,    issued   for    circulation,  outstanding   and   in  circulation, 
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as  shown  by  the  then  last  monthly  returns  of  the  banks,  do  not  al- 
together exceed  the  then  paid-up  capital  of  the  purchasing  bank; 
or,  if  the  amount  of  such  notes  does  exceed  such  paid-up  capital, 
an  amount  in  cash,  equal  to  the  excess  of  such  notes  over  such 
paid-up  capital,  has  been  deposited  by  the  purchasing  bank  with 
the  Minister. 

2.  Deposit. — The  amount  so  deposited  as  aforesaid  shall  be 
held  by  the  Minister  as  security  for  the  redemption  of  the  said  ex- 
cess of  notes;  and,  when  such  excess,  or  any  portion  thereof,  has 
been  redeemed  and  cancelled,  the  amount  so  deposited,  or  an  amount 
equal  to  the  amount  of  excess  so  redeemed  and  cancelled,  shall 
from  time  to  time,  be  repaid  by  the  Minister  to  the  purchasing 
bank,  but  without  interest,  on  the  application  of  such  bank,  and 
on  the  production  of  such  evidence  as  the  Minister  may  require 
to  show  that  the  notes  in  regard  to  which  such  repayment  is  ask- 
ed have  been  redeemed  and  cancelled.     63-64  V...  c.  27,  s.  1. 

108.  Notes  of  Selling  Bank  to  become  Notes  of  Purchasing 
Bank. — The  notes  of  the  selling  bank  so  assumed  and  to  be  paid 
by  the  purchasing  bank  shall,  on  the  approval  of  the  agreement,  be 
deemed  to  be,  for  all  intents  and  purposes,  notes  of  the  purchasing 
bank  issued  for  circulation;  and  the  purchasing  bank  shaill  be  liable 
in  the  same  manner  and  to  the  same  extent  as  if  it  had  issued  them 
for  circulation. 

2.  Circulation  Fund. — The  amount  at  the  credit  of  the  selling 
bank  in  the  Circulation  Fund  shall,  on  the  approval  of  the  agree- 
ment, be  transferred  to  the  credit  of  the  purchasing  bank. 

3.  Notes  to  be  Called  in. — The  notes  of  the  selling  bank  shall 
not  be  re-issued,  but  shall  be  called  in,  redeemed  and  cancelled  as 
quickly  as  possible.     63-64  V.,  c.  26,  s.  41. 

As  to  the  issue  and  circulation  of  notes,  see  sec.  61.  The  Cir- 
culation Fund  as  provided  for  by  sees.  64  et  scq. 

109.  Evidence  of  Approval  of  Governor  in  Council. — The 
approval  by  the  Governor  in  Council  of  the  agreement  shall  be 
evidenced  by  a  certified  copy  of  the  order  in  council  approving 
thereof. 

2.  Order  in  Council  conclusive.— Such  certified  copy  shall  be 
conclusive  evidence  of  the  approval  of  the  agreement  therein  refer- 
red to,  and  of  the  regularity  of  all  proceedings  in  connection  there- 
with.    63-64   V.,  c.   26,  s.   42. 

110.  On  Approval  of  Governor-in-Council  tke  Assets  pass. 
— On  the  agreement  being  approved  of  by  the  Governor  in  Council, 
the  assets  therein  referred  to  as  sold  and  purchased  shall,  in  ac- 
cordance with  and  subject  to  the  terms  thereof,  and  without  any 
further  conveyance,  become  vested  in  the  purchasing  bank. 

2.  Furtker  Assurance.— The  selling  bank  shall,  from  time  to 
time,  subject  to  the  terms  of  the  agreement,  execute  such  formal 
and  separate  conveyances,  assignments  and  assurances,  for  regis- 
tration purposes  or  otherwise,  as  are  reasonably  required  to  confirm 
or  evidence  the  vesting  in  the  purchasing  bank  of  the  full  title  or 
ownership  of  the  assets  referred  to  in  the  agreement.  63-64  V.,  c. 
26.  s.  43. 

111.  Selling  Bank  to  cease  Business  and  be  woundup.— As 
soon  as  the  agreement  is  approved  of  by  the  Governor  in  Council, 
the  selling  bank  shall  cease  to  issue  or  re-issue  notes  for  circulation, 
and  shall  cease  to  transact  any  business,  except  such  as  is  necess- 
ary to  enable  it  to  carry  out  the  agreement,  to  realize  upon  any  as- 
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sets  not  included  in  the  agreement,  to  pay  and  discharge  its  liabil- 
ities, and  generally  to  wind  up  its  (business;  and  the  charter  or  Act 
of  incorporation  of  such  bank,  and  any  Acts  in  amendment  thereof 
then  in  force,  shall  continue  in  force  only  for  the  purposes  in  this 
section  specified.     63-64  V.,  c.  26,  s.  44. 

RETURNS. 

112.  Monthly. — Monthly  returns  shall  be  made  by  the  bank  to 
the  Minister  in  the  form  set  forth  in  schedule  D  to  this  Act. 

2.  Within  first  15  days. — Such  returns  shall  be  made  up  and 
sent  in  within  the  first  fifteen  days  of  each  month,  and  shall  exhibit 
the  condition  of  the  uank  on  the  last  juridical  day  of  the  month  last 
preceding. 

3.  How  signed. — Such  returns  shall  be  signed  by  the  chief  ac- 
countant and  by  the  president,  or  vice-president,  or  the  director  then 
acting  as  president,  and  by  the  manager,  cashier  or  other 
principal  officer  of  the  hank  at  its  chief  place  of  business.  53  V.,  c. 
31,  s.  85. 

As  to  returns  to  be  made  by  a  bank  to  the  government,  cf.  sees. 
113  (special  returns),  114  (unpaid  dividends,  unpaid  drafts,  certified 
list  of  shareholders),  147  to  151   (penalties),  153  (false  statement.) 

SCHEDULE    D. 

Return  of  the  liabilities  and  assets  of  the  bank  on 

the  day  of  ,  A.  D. 

Capital  authorized .•...$ 

Capital  subscribed 

Capital  paid-up 

Amount  of  rest  or  reserve  fund 

Rate  per  cent,  of  last  dividend  declared per  cent 

LIABILITIES. 

1.  Notes  in  circulation $ 

2.  Balance   due    to    Dominion    Government,    after 
deducting  advances  for  credits,  pay-lists,  etc. . . 

3.  Balances  due  to  Provincial  Governments   . .    . . 

4.  Deposits  by  the  public,  payable  on  demand,  in 

Canada  

5.  Deposits  by  the  public,  payable  after  notice  or 

on  a  fixed  day,  in  Canada 

6.  Deposits  elsewhere  than  in  Canada 

7.  Loans  from  other  banks  in  Canada,  secured,  in- 

cluding bills  rediscounted 

8.  Deposits  made  by,  and   balances  due  to,  other 

banks  in  Canada 

9.  Balances    due  to    agencies  of    the  bank,  or  to 

other  banks  or  agencies  in  the  United  Kingdom 

10.  Balances  due  to  agencies  of    the    bank<    or    to 

other   banks   or   agencies,    elsewhere  'than   in 
Canada  and  the  United  Kingdom 

11.  Liabilities  not  included  under  foregoing  heads 


$ 
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ASSETS. 

1.  Specie $ 

2.  Dominion  Notes 

3.  Deposits    with    Dominion   Government    for    se- 
curity of  note  circulation 

4.  Notes  of  and  cheques  on  other  banks 

5.  Loans  to  other  banks  in    Canada,  secured,  in- 

cluding bills  rediscounted 

6.  Deposits   made  with,   and    balances   due    from, 

other  banKs,  in  Canada 

7.  Balances  due  from  agencies  of  the  bank,  or  from 

other  banks  or  agencies,  in  the  United  King- 
dom  

8.  Balances  due  from  agencies  of  the  bank,  or  from 

other   banks   or  agencies,   elsewhere  than  in 
Canada  and  the  United  Kingdom 

9.  Dominion   and   Provincial    Government   securi- 

ties  

10.  Canadian  municipal  securities,  and    British,    or 

foreign,   or    colonial   public    securities   other 
than  Canadian 

11.  Railway  and  other  bonds,  debentures  and  stocks 

12.  Call  and    short  loans  on  stocks  and    bonds,  in 

Canada 

13.  Call  and  short  loans  elsewhere  than  in  Canada. 

14.  Current  loans  in  Canada 

15.  Current  loans  elsewhere  than  in  Canada..    .... 

18.  Loans  to  the  Government  of  Canada 

17.  Loans  to  Provincial  Governments 

18.  Overdue  debts 

19.  Real  estate  other  than  bank  premises 

20.  Mortgages  on  real  estate  sold  by  the  bank   .. 

21.  Bank  premises 

22.  Other    assets    not   included  under   the  foregoing 

heads 


Aggregate  amount  of    loans  to  directors,  and    firms  of  which 
they  are  partners,  $ 

Average  amount  of  specie  held  during  the  month,  $ 
Average  amount  of  Dominion  notes  held  during  the  month,  $ 
Greatest  amount  of  notes  in  circulation  at  any  time  during  the 
month,  $. 

I  declare  that  the  above  return  has  been  prepared  under    my 
directions  and  is  correct  according  to  the  books  of  the  bank. 

E.  F., 

Chief  Accountant. 
We  declare  that  the  foregoing  return  is  made  up  from  the  books 
of  the  bank,  and  that  to  the  best  of  our  knowledge  and  belief  it  is 
correct,  and  shows  truly  and  clearly  the  finanacial  position  of  the 
bank;  and  we  further  declare  that  the  bank  has  never,  at  any  time 
during  the  period  to  which  Ihe  said  return  relates,  held  less  than 
forty  per  cent,  of  its  cash  reserves  in  Dominion  notes. 
{Place)  this  day  of 

A.   B.,   President. 
C.  D.,  General  Manager. 
63-64  V„  c.  26,  s.  47,  and  Sch.  D. 
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The  officers  making  the  return  should  be  careful  to  classify 
the  items  of  assets  and  liabilities  under  the  proper  heads.  Improper 
classification  of  items  may  constitute  a  false  or  deceptive  state- 
ment within  sec.  153. 

The  monthly  returns  of  the  various  banks  are  published  each 
month  in  the  Canada  Gazette. 

113.  Special  Returns. — The  Minister  may  also  call  for  special 
returns  from  any  bank,  whenever,  in  his  judgment,  they  are  neces- 
sary to  afford  a  full  and  complete  knowledge  of  its  condition. 

2.  How  made. — Such  special  returns  shall  be  made  and  signed 
in  the  manner  and  by  the  persons  specified  in  the  last  preceding 
section. 

3.  Within  30  Days  from  Demand. — Such  special  returns  shall 
be  made  and  sent  in  within  thirty  days  from  the  date  of  the  demand 
therefor  by  the  Minister:  Provided  that  the  Minister  may  extend 
the  time  for  sending  in  such  special  returns  for  such  further  period 
not  exceeding  thirty  days,  as  'be  thinks  expedient.     53  V.,  c.  31,  s.  86. 

The  special  returns  which  may  be  calf.ed  for  under  this  section 
are  in  addition  to  the  monthly  returns  required  to  be  made  by  sec. 
112. 

114.  Annual. — The  bank  shall,  within  twenty  days  after  the 
close  of  each  calendar  year,  transmit  or  deliver  to  the  Minister  a 
return, — 

(a)  of  all  dividends  which  have  remained  unpaid  for  more  than 
five  years;  and, 

(b)  of  all  amounts  or  balances  in  respect  of  which  no '  trans- 
actions have  taken  place,  or  upon  which  no  interest  has  been  paid, 
during  the  five  years  prior  to  the  date  of  such  return: 

Provided  that,  in  the  case  of  moneys  deposited  for  a  fixed  period, 
the  said  term  of  five  years  shall  be  reckoned  from  the  date  of  the 
termination  of  such  fixed  period. 

2.   "What  return  shall   show. — The   return   mentioned  ,  in  the  ■ 
last  preceding  subsection  shall  set  forth, — 

(a  )  the  name  of  each  shareholder  or  creditor  to  whom  such 
dividends,  amounts  or  balances  are  according  to  the  books  of  the 
bank  payable; 

(b  )  the  last  known  address  of  each  such  shareholder  or  cre- 
ditor; 

(c  )  the  amount  due  to  each  shareholder  or   creditor; 

(d  )  the  agency  of  the  bank  at  which  the  lact  transaction  took 
place; 

(e)  the  date  of  such  last  transaction,  and; 

(f)  if  such  shareholder  or  creditor  is  known  to  the  bank  to  be 
dead,  the  names  and  addresses  of  his  legal  representatives,  so  far 
as  known  to  the  bank. 

3.  Further  Annual  Returns— Particulars.— The  bank  shall 
likewise,  within  twenty  days  after  the  close  of  each  calendar  year, 
transmit  or  deliver  to  the  Minister  a  return  of  all  drafts  or  bills  of 
exchange,  issued  by  the  bank  to  any  person,  and  remaining  unpaid 
for  more  than  five  years  prior  to  the  date  of  such  return,  setting 
forth  so  far  as  known, — 

(a)  the  names  of  the  persons  to  whom,  or  at  whose  request  such 
drafts  or  -bills  of  exchange  were  issued; 

(b)  the  addresses  of  such  persons; 

(c)  the  names  of  the  payees  of  such  drafts  or  bills  of  exchange; 

(d)  the  amounts  and  dates  of  such  drafts  or  bills  of  exchange; 

(e)  the  names  of  the  places  where  such  drafts  or  bills  of  ex- 
change were  payable;  and, 


THE  BANK  ACT.  939 

(f)  the  agencies  of  the  bank  respectively  from  which  such  drafts 
or  bills  of  exchange  were  issued. 

4.  How  Annual  Returns  signed.— The  returns  required  by  the 
foregoing  provisions  of  this  section  shall  be  signed  by  the  chief  ac- 
countant, and  by  the  president  or  vice-president  or  the  director  then 
acting  as  president,  and  by  the  manager,  cashier  or  other  principal 
officer  of  the  bank,  at  its  chief  place  of  business. 

5.  Annual  List. — The  bank  shall  also,  within  twenty  days  after 
the  close  of  each  calendar  year,  transmit  or  deliver  to  the  Minister 
a  certified  list  showing, — 

(a)  the  names  of  the  shareholders  of  the  bank  on  the  last  day 
of  such  calendar  year,  with  their  additions  and  residences; 

(b)  the  number  of  shares  then  held  by  them  respectively;  and, 

(c)  the  value  at  par  of  such  shares. 

6.  To  Parliament. — The  Minister  shall  lay  such  returns  and 
lists  before  Parliament  at  the  next  session  thereof.  53  V.,  c.  31,  ss. 
87  and  88;   63-64  V.,  c.   26,  s.  21. 

The  effect  of  the  first  two  sub-sections  is  to  secure  to  a  bank, 
so  long  as  it  is  solvent,  the  benefit  of  unpaid  dividends  and  other 
amounts  and  balances  in  respect  of  which  transactions  have  ceased 
to  take  place  or  interest  ceased  to  be  paid.  Until  the  dividends, 
etc.,  are  claimed,  the  sole  obligation  of  the  bank  is  to  make  the  re- 
quired returns  so  as  to  give  notice  by  means  of  the  government 
publications  to  any  persons  who  may  be  entitled  and  allow  them  an 
opportunity  to  claim  payment. 

Under  sec.  126,  the  liability  of  a  bank  for  moneys  deposited 
with  it  or  dividends  declared  and  payable  on  its  capital  stock  is 
never  barred  by  any  statute  of  limitations  or  enactment  or  law 
relating  to  prescription.  It  is  therefore  necessary,  in  the  event  of 
the  winding-up  of  a  bank,  to  provide  a  fund  to  meet  claims  which 
may  be  made  from  time  to  time  to  unpaid  dividends  and  deposits, 
and  interest,  if  any.     This  is  done  by  sec.  115. 

The  purpose  of  sub. -sec.  3  is  to  give  notice  to  persons  in  whose 
favour  any  drafts  or  bills  may  have  been  issued,  and  to  allow  them 
an  opportunity  to  claim  the  proceeds. 

The  lists  of  shareholders  are  published  annually  by  the  gov- 
ernment. 

PAYMENTS   TO  THE  MINISTER  UPON  WINDING  UP. 

115.  Unclaimed  Moneys. — If,  in  the  event  of  the  winding  up 
of  the  business  of  the  bank  in  insolvency,  or  under  any  general 
winding-up  Act,  or  otherwise,  any  moneys  payable  by  the  liquidat- 
or, either  to  shareholders  or  depositors,  remain  unclaimed, — 

(a)  for  the  period  of  three  years  from  the  date  of  suspension 
of  payment  by  the  bank;  or, 

(b)  for  a  like  period  from  the  commencement  of  the  winding 
up  of  such  'business;  or, 

(c)  until  the  final  winding-up  of  such  business  if  the  business  is 
finally  wound  up  before  the  expiration  of  the  said  three  years; 
such  moneys  and  all  interest  thereon  shall,  notwithstanding  any 
statute  of  limitations  or  other  Act  relating  to  prescription,  be  paid 
to  the  Minister,  to  be  held  by  him  subject  to  all  rightful  claims  on 
behalf  of  any  person  other  than  the  bank. 

2.  Governor  in  Council  may  order  Payment  to  Person  en- 
titled.— If  a  claim  to  any  moneys  so  paid  is  thereafter  established 
to  the  satisfaction  of  the  Treasury  Board,  the  Governor  in  Council 
shall  on  the  report  of  the  Treasury  Board,  direct  payment  thereof 
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to  be  made  to  the  person  entitled  thereto,  together  with  interest  on 
the  principal  sum  thereof,  at  the  rate  of  three  per  centum  per  an- 
num, for  a  period  not  exceeding  six  years  from  the  date  of  payment 
thereof  to  the  Minister  as  aforesaid:  Provided  that  no  such  interest 
shall  be  payable  on  such  principal  sum,  unless  interest  thereon 
was  payable  by  the  bank  paying  the  same  to  the  Minister. 

3.  Bank  discharged. — Upon  payment  to  the  Minister  as  here- 
in provided,  the  bank  and  its  assets  shall  be  held  to  be  discharged 
from  further  liability  for  the  amounts  so  paid.     53   V.,  c.  31,  s.  88. 

See  notes  to  sec.  114. 

116.  Circulation  outstanding  at  Distribution  of  Assets.— 
Upon  the  winding  up  of  a  bank  in  insolvency  or  under  any 
general  winding-up  Act,  or  otherwise,    the    assignees,    liquidators, 

directors  or  other  officials  in  charge  of  such  winding  up  shall,  before 
the  final  distribution  of  the  assets,  or  within  three  years  from  the 
commencement  of  the  suspension  of  payment  by  the  bank,  which- 
ever shall  first  happen,  pay  over  to  the  Minister  a  sum  out  of  the 
assets  of  the  bank  equal  to  the  amount  then  outstanding  of  the 
notes  intended  for  circulation  issued  by  the  bank; 

2.  Bank  relieved. — Upon  such  payment  being  made,  the  bank 
and  its  assets  shall  be  relieved  from  all  further  liability  in  respect 
of  such  oustanding  notes. 

3.  Minister  to  Redeem. —  The  sum  so  paid  shall  be  held  by  the 
Minister  and  applied  for  the  purpose  of  redeeming,  whenever  pre- 
sented, such  outstanding  notes,  without  interest     53  V.,  c.  31,  s.  88. 

This  section  is  designed  to  guard  against  the  charging  of  the 
Bank  Circulation  Redemption  Fund  with  the  payment  of  the  notes 
of  an  insolvent  bank  which  are  presented  after  the  liquidator  has 
distributed  the  assets. 

117.  Association  to  Appoint. —  The  Association  shall,  if  a 
bank  suspends  payment  in  specie  or  Dominion  notes  of  any  of  its 
liabilities  as  they  accrue,  forthwith  appoint  a  curator  to  supervise 
the  affairs  of  such  bank. 

2.  Removal. — The  Association  may  at  any  time  remove  the 
curator,  and  may  appoint  another  person  to  act  in  his  stead.  63-64 
V.,  c.  26,  s.  24. 

The  association  means  the  Canadian  Bankers'  Association:  see 
sec.  2. 

118.  Appointment  to  be  under    By-law    of    Association.— 

The  appointment  of  the  curator  shall  be  made  in  the  manner  pro- 
vided for  in  the  by-law  of  the  Association  made  in  that  behalf  as 
hereinafter  provided; 

2.  If  no  By-law. — If  there  is  no  such  by-law,  the  appointment 
shall  be  made  in  writing  by  the  president  of  the  Association,  or  by 
the  person  acting  as  president     63-64  V.,  c.     26,  s.  25. 

The  by-law  referred  to  is  made  in  pursuance  of  sec.  124. 

119.  Powers  and  Duties  of  Curator.— The  curator  shall  as- 
sume supervision  of  the  affairs  of  the  bank,  and  of  all  necessary 
arrangements  for  the  payment  of  the  notes  of  the  bank  issued  for 
circulation,  and,  at  the  time  of  his  appointment,  outstanding  and  in 
circulation. 

2.  Idem.— The  curator  shall  generally  have  all  powers  and  shall 
take  all  steps  and  do  all  things  necessary  or  expedient  to  protect 
the  rights  and  interests  of  the  creditors  and  shareholders  of  the 
bank,  and  to  conserve  and  ensure  the  proper  disposition,  according 
to  law,  of  the  assets  of  the  bank;  and,  for  the  purposes  of  this  sec- 
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tion,  he  shall  have  free    and    full    access    to    all    books,    accounts, 
documents  and  pap-eis  of  the  bank. 

3.  Idem. — The  curator  shall  continue  to  supervise  the  affairs  of 
the  bank  until  he  is  removed  from  office,  or  until  the  bank  resumes 
business,  or  until  a  liquidator  is  duly  appointed  to  wind  up  the  bus- 
iness of  the  bank.     63-64  V.,  c.  26,  s.  26. 

120.  Officers  and  Clerks  to  assist  Curator. — The  president, 
vice-president,  directors,  general  manager,  managers,  clerks  and  of- 
ficers of  the  bank  shall  give  and  afford  to  the  curator  all  such  in- 
formation and  assistance  as  he  requires  in  the  discharge  of  his  dut- 
ies.    63-64  V.,  c.  26,  s.  27. 

121.  No  Act  of  Directors  valid  unless  approved  by  Curator. 
— No  by-law,  regulation,  resolution  or  act,  touching  the  affairs  or 
management  of  the  bank,  passed,  made  or  done  by  the  directors 
during  the  time  the  curator  is  in  charge  of  the  bank,  shall  be  of 
any  force  or  effect  until  approved  in  writing  by  the  curator.  63-64 
V.,   c.  26,  s.  27. 

122.  Curator  to  make  Returns  as  required  by  Minister.— 
The  curator  shall  make  all  returns  and  reports,  and  shall  give  all 
information  to  the  Minister,  touching  the  affairs  of  the  bank,  that 
the  Minister  requires  of  him.     63-64  V.,  c.  26,  s.  28. 

123.  Remuneration  of  Curator.— The  remuneration  of 
the  curator  for  his  services,  and  his  expenses  and  disbursements 
in  connection  with  the  discharge  of  his  duties,  shall  be  fixed  and 
determined  by  the  Association,  and  shall  be  paid  out  of  the  assets 
of  the  bank,  and  in  case  of  the  winding-up  of  the  bank  shall  rank 
on  the  estate  equally  with  the  remuneration  of  the  liquidator.  63-64 
V.,  c.  26,  s.  29. 

Cf.  sec.  92  of  the  Winding-up  Act. 

BY-LAWS   OF    THE    CANADIAN    BANKERS'   ASSOCIATION. 

124.  How  made — As  to  What  Subjects.— The  Association  may 
at  any  meeting  thereof,  with  the  approval  of  two-thirds  in  number 
of  the  banks  represented  at  such  meeting,  if  the  banks  so  approv- 
ing have  at  least  two-thirds  in  par  value  of  the  paid-up  capital  of 
the  banks  so  represented,  make  by-laws,  rules  and  regulations  re- 
specting,— 

(a)  all  matters  relating  to  the  appointment  or  removal  of  the 
curator,  and  his  powers  and  duties; 

(b)  The  supervision  of  the  making  of  the  notes  of  the  banks 
which  are  intended  for  circulation,  and  the  delivery  thereof  to  the 
banks ; 

(c)  The  inspection  of  the  disposition  made  by  the  banks  of  such 
notes; 

(d)  The  destruction  of  notes  of  the  banks;  and 

(e)  The  imposition  of  penalties  for  the  breach  or  non-observ- 
ance of  any  by-law,  rule  or  regulation  made  by  virtue  of  this  sec- 
tion. 

2.  Approval  of  Treasury  Board. — No  such  by-law,  rule  or  re- 
gulation, and  no  amendment  or  repeal  thereof,  shall  be  of  any  force 
or  effect  until  approved  by  the  Treasury  Board. 

3.  Notice  to  other  Banks. — Before  any  such  by-law,  rule  or 
regulation,  or  any  amendment  or  repeal  thereof  is  so  approved,  the 
Treasury  Board  shall  submit  it  to  every  bank  which  is  not  a  mem- 
ber of  the  Association,  and  give  to  each  such  bank  an  opportunity 
of  being  heard  before  the  Treasury  Board  with  respect  thereto. 


942  THE  BANK  ACT. 

4.  Enforcement,  of  By-laws. — The  Association  shall  have  all 
powers  necessary  to  carry  out,  or  to  enforce  the  carrying  out,  of 
any  by-law,  rule  or  regulation,  or  any  amendment  thereof,  so  ap- 
proved by  the  Treasury  Board.     63-64  V.,  c.  26,  ss.  30  and  31. 

The  Association  is  defined  by  sec.  2  to  mean  the  Canadian  Bank- 
ers' Association,  incorporated  by  63  and  64  Vict.,  c.  93. 

Certain  by-laws  passed  by  the  Association  in  pursuance  of  its 
Act  of  Incorporation,  and  of  sees.  117  to  124  of  the  Bank  Act,  have 
been  approved  by  the  Treasury  Board  and  have  the  force  of  law. 
By-laws  14  and  15  relate  to  the  curator.  By-law  13  relates  to  note 
circulation.     By-law  16  relates  to  clearing  houses. 

INSOLVENCY. 

125.  Double  Liability  of  Shareholders.— In  the  event  of  the 
property  and  assets  of  the  bank  being  insufficient  to  pay  its  debts 
and  liabilities,  each  shareholder  of  the  bank  shall  be  liable  for  the 
deficiency,  to  an  amount  equal  to  the  par  value  of  the  shares  held 
by  him,  in  addition  to  any  amount  not  paid  up  on  such  shares.  53 
V..  c.  31,  s.  89. 

This  section  is  commonly  known  as  the  double  liability  clause. 
Its  effect  is  to  render  a  shareholder  liable  (in  addition  to  the  extent 
to  wbich  his  shares  are  not  paid  up)  for  an  amount  equal  to  the 
par  value  of  the  shares  held  by  him,  or  so  much  of  such  amount 
as  may  be  needed  to  pay  the  debts  and  liabilities  of  the  bank. 

As  to  what  persons  are  shareholders,  see  sees.  37,  43  et  seq., 
53  and  130.  Cf.  also  sees.  51,  52,  53  and  71  of  the  Winding-up  Act, 
supra. 

(1)  Court  v.  Waddell,  4  L.  N.  78  (1881). 

A  director  of  a  bank  who  has  drawn  dividends  on  his  stock 
cannot  escape  double  liability  on  account  of  the  absence  of  a  by-law 
authorizing  the  issue  of  the  preferential  stock. 

(2)  Gilman  vs.  Court,  13  R.  L.  619  (1882). 

Where  a  shareholder  of  a  bank  acquires  debts  of  the  bank  after 
the  suspension  of  the  bank,  he  cannot  offer  these  debts  in  compensa- 
tion of  calls  on  his  double  liability  made  by  the  liquidator  under  34 
V.,  c.  5. 

(3)  Exchange  Bank  vs.  Montreal  City  and  District  Savings  Bank, 
M.  L.  R.  2  S.  C.  51  (1885). 

A  bank  whose  shares  are  transferred  to  a  savings  bank  is  pre- 
sumed to  know  that  they  are  held  by  the  latter  as  collateral  secur- 
ity, inasmuch  as  under  section  18  of  34  Vict.,  chap.  7,  a  savings 
bank  cannot  acquire  bank  shares  or  hold  them  except  as  pledgee. 

(4)  Liquidators  of  the  Maritime  Bank  vs.  Troop)  16  S.  C.  R.  456 
(1888). 

A  contributory  of  an  insolvent  company,  who  is  also  a  creditor, 
cannot  set  off  the  debt  due  to  him  by  the  company  against  calls 
made  in  the  course  of  winding-up  proceedings  in  respect  of  the 
double  liability  imposed  by  the  Bank  Act. 

(5) See  Re  Central  Bank  vs.  Borne  Savings  and  Loan  Co.'s  Case,  IS 
O.  A.  R.  489  (1891).     See  under  sec.  130. 

(1)  Senecal  vs.  Exchange  Bank,  M.  L.  R.,  2  S.  C.  107  (1884). 

The  creditor  of  an  incorporated  bank  which  has  suspended  Its 
payments  can,  even  before  the  expiration  of  90  days  from  the  date 
of  such  suspension,  sue  the  bank  and  obtain  judgment  for  the 
amount  of  his  claim. 


THE  BANK  ACT.  943 

(2)  Exchange  Bank  vs.  Hall,  M.  L.  R  ,  2  Q.  B.  409  (1886). 

The  respondent  having  funds  to  his  credit  in  a  bank  which  had 
suspended  payment,  drew  cheques  on  the  bank  for  various  sums. 
These  cheques  were  accepted  by  the  bank  on  the  same  day,  and  the 
respondent  then,  for  valuable  consideration,  disposed  of  them  to 
various  parties,  who  were  paid  the  respective  amounts  by  the  bank 
by  credits  or  otherwise. 

Held,  that  the  bank  had  no  action  against  respondent  to  recover 
the  amount  of  the  cheques  so  paid,  their  recourse,  if  any,  being 
against  the  parties  to  whom  they  had  paid  the  money. 

(3)  Exchange  Bank  vs.  Montreal  Coffee  House  Association,  M.  L. 
R.,  2  S.  C.  141  (1886). 

The  provisions  of  45  Vict.,  chap.  23,  override  any  rule  as  to  In- 
solvency contained  in  the  Civil  Code,  therefore  only  payments  made 
by  an  insolvent  corporation  within  thirty  days  before  the  com- 
mencement of  the  winding-up  order,  i.e.,  the  date  of  the  order  made 
by  the  court  for  the  winding  up,  can  be  recovered  by  the  liquidators. 

In  any  case,  a  deposit  of  money  made  with  a  bank  on  the  day 
and  at  the  very  hour  when  it  suspended  payments  may  lawfully  be 
returned  to  the  depositor. 

(4)  Ontario  Bank  vs.  Chaplin,  20  S.  C.  R.  152   (1891). 

A  person  who  makes  a  deposit  with  a  bank  after  its  suspension, 
the  deposit  consisting  of  cheques  of  third  parties  drawn  on  and  ac- 
cepted by  the  bank  in  question,  is  not  entitled  to  be  paid  by  privi- 
lege the  amount  of  such  deposit. 

Sisters   of    Charity   v.    Kent  R.   J.   Q„   13  K.   B.      483. 

After  a  bank  has  suspended  payments,  and  its  insolvency  is 
notorious,  compensation  of  a  debt  due  to  the  bank  cannot  be  effected 
by  a  transfer  to  the  debtor  of  debts  due  by  .the  bank  to  third  parties, 
where  such  transfer  has  been  made  to  the  debtor  after  the  sus- 
pension and  within  thirty  days  prior  to  winding  up  proceedings 
under  the  Winding-up  Act.  This  rule  is  not  affected  by  the  cir- 
cumstance that  the  amounts  offered  in  compensation  consisted 
of  moneys  deposited  with  the  bank  by  such  third  parties,  for  the 
special  purpose  of  aiding  the  debtor  to  meet  his  indebtedness  to 
the  bank,  but  not  transferred  to  the  debtor  until  after  the  sus- 
pension of  payments. 

126.  Liability  of  Bank— No  Prescription.— The  liability  of 
the  bank  under  any  law,  custom,  or  agreement  to  repay  moneys 
deposited  with  it  and  interest  (if  any)  and  to  pay  dividends  de- 
clared and  payable  on  its  capital  stock,  shall  continue  notwithstand- 
ing any  statute  of  limitations  or  any  enactment  or  law  relating  to 
prescription. 

2.  Retrospective. — This  section  applies  to  money  heretofore 
or  hereafter  deposited,  and  to  dividends  heretofore  or  hereafter  de- 
clared.    53  V.,  c.  31,  s.  90. 

As  an  incidental  consequence  of  this  section,  a  bank  must  pre- 
serve for  an  indefinite  time  the  vouchers  for  payments  made  by  it. 

127.  Suspension  for  90  Days  to  constitute  Insolvency. — Any 
suspension  by  the  bank  of  payment  of  any  of  its  liabilities  as  they 
accrue,  in  specie  or  Dominion  notes,  shall,  if  it  continues  for  ninety 
days  consecutively,  or  at  intervals  within  twelve  consecutive  months, 
constitute  the  bank  insolvent,  and  work  a  forfeiture  of  its  charter 
or  Act  of  incorporation,  so  far  as  regards  all  further  banking  opera- 
tions. 

2.  Charter  to  remain  in  Force  only  for  Winding  up. — The 
charter  or  Act  of  incorporation  of  the  bank  shall,  in  such  case,  re- 
main in  force  only  for  the  purpose  of    enabling   the   directors,   or 
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other  lawful  authority,  to  make  and  enforce  the  calls  mentioned 
in  the  next  following  section  of  this  Act.  and  to  wind  up  the  bus- 
iness of  the  bank.     63  V.,  c.  31,  s.  91. 

After  a  suspension  of  payment  for  a  less  period  than  would 
constitute  it  insolvent  under  this  section,  a  bank  may  resume  bus- 
iness, but  if  it  does  so  without  the  consent  of  the  curator,  its  right 
to  issue  or  re-issue  notes  is  subject  to  the  provisions  of  sec.  61.  I! 
the  suspension  continues  for  more  than  90  days,  either  consecutive- 
ly, or  at  intervals  within  12  consecutive  months,  such  suspension 
constitutes  the  bank  insolvent  and  operates  a  forfeiture  of  its  char- 
ter to  the  extent  provided  for  by  sec.  127. 

This  section  is  supplementary  to  the  provisions  of  the  Wind- 
ing-up Act,  see  sees.  3  and  4  of  that  Act. 

128.  If  no  Proceedings  within  Three  Months  thereafter, 
Directors  to  make  Calls. — If  any  suspension  of  payment  in  full, 
in  specie  or  Dominion  notes,  of  all  or  any  of  the  notes  or  other  lia- 
bilities of  the  bank,  continues  for  three  months  after  the  expiration 
of  the  time  which,  under  the  last  preceding  section,  would  consti- 
tute the  bank  insolvent,  and  if  no  proceedings  are  taken  under 
any  Act  for  the  winding  up  of  the  bank,  the  directors 
shall  make  calls  on  the  shareholders  thereof,  to  the  amount  they 
deem  necessary  to  pay  all  the  debts  and  liabilities  of  the  bank, 
without  waiting  for  the  collection  of  any  debts  due  to  the  bank  or 
the  sale  of  any  of  its  assets  or  property; 

2.  Intervals. — Such  calls  shall  be  made  at  intervals  of  thirty 
days.^ 

3.  Notice.— Such  calls  shall  be  made  upon  notice  to  be  given  at 
least  thirty  days  prior  to  the  day  on  which  any  such  call  shall  be 
payable.  6 

4.  Number. — Any  number  of  such  calls  may  be  made  by  one 
resolution. 

5.  Amount. — No  such  call  shall  exceed  twenty  per  centum  on 
each  share. 

6.  Payment. — Payment  of  such  calls  may  be  enforced  in  like 
manner  as  payment  of  calls  on  unpaid  stock  may  be  enforced. 

7.  First  Call. — The  first  of  such  calls  may  be  made  within  ten 
days  after  the  expiration  of  the  said  three  months. 

8.  Procedure. — In  the  event  of  proceedings  being  taken,  under 
any  Act,  for  the  winding-up  of  the  bank  in  consequence  of  the  in- 
solvency of  the  bank,  the  said  calls  shall  be  made  in  the  manner 
prescribed  for  the  making  of  such  calls  in  such  Act. 

9.  Forfeiture  for  Non-payment. — Any  failure  on  the  part  of 
any  shareholder  liable  to  any  such  call  to  pay  the  same  when  due, 
shall  work  a  forfeiture  by  such  shareholder  of  all  claim  in  or  to 
any  part  of  the  assets  of  the  bank:  Provided  that  such  call,  and 
any  further  call  thereafter,  shall  nevertheless  be  recoverable  from 
him  as  if  no  such  forfeiture  had  been  incurred.  53  V.,  c.  31,  as.  92. 
93  and  94. 

After  a  bank  has  been  constituted  insolvent  under  sec.  127, 
proceedings  may  be  taken  under  the  Winding-up  Act.  If  no  such 
proceedings  are  taken  and  the  suspension  of  payment  in  full  of  all 
or  any  of  the  notes  or  other  liabilities  continues  for  three  months 
after  the  bank  has  become  insolvent  under  that  section,  the  direct- 
ors are  obliged  under  sec.  128  to  make  calls  on  the  shareholders 
to  the  amount  the  directors  deem  necessary  to  pay  all  the  debts 
and  liabilities  of  the  bank,  without  waiting  for  the  collection  of  any 
debts  due  to  it  or  the  sale  of  any  of  its  assets  or  property. 


THE  BANK  ACT.  945 

As  to  the  application  for  a  winding-up  order,  and  the  appoint- 
ment of  a  liquidator,  see  sees.  151  et  seq  of  the  Winding-up  Act. 

As  to  the  effect  of  a  Winding-up  order,  see  sees.  20  to  23  of  the 
Winding-up  Act. 

The  settlement  of  the  list  of  contributories,  the  making  of  calls 
upon  shareholders,  etc.,  is  provided  for  by  sees.  48  et  seq.  of  the 
Winding-up  Act. 

A  director  who  refuses  to 'make  or  to  enforce,  or  to  concur  in 
making  or  in  enforcing,  any  call  under  sec.  128  is  criminally  liable 
under  sec.  154    of  the  Bank  Act. 

129.  Liability  of  Directors  not  Diminished.— Nathing  con- 
tained in  the  four  sections  last  preceding  shall  be  construed  to  alter 
or  diminish  the  additional  liabilities  of  the  directors  as  herein 
mentioned  and  declared.     53  V.,  c.  31,  s.  95. 

See.  sec.  58  (impairing  capital);  sec.  139  (pledging  or  improperly 
issuing  or  taking  bank  notes);  sec.  153  (false  or  deceptive  state- 
ment); sec.  155  (giving  undue  preference). 

130.  Liabilities  of  Shareholders  who  have  Transferred 
their  Stock  or  whose  Subscriptions  have  been  Cancelled. — (a) 
Persons  who,  having  been  shareholders  of  the  bank,  have  only  trans- 
ferred their  shares,  or  any  of  them,  to  others,  or  registered  the 
transfer  thereof,  within  sixty  days  before  the  commencement  of 
the  suspension  of  payment  by  the  .bank;  and, 

(b)  Persons  whose  subscriptions  to  the  stock  of  the  bank  have 
been  cancelled,  in  manner  hereinbefore  provided,  within  the  said 
period  of  sixty  days  before  the  commencement  or  the  suspension 
of  payment  by  the  bank; 

shall  be  liable  to  all  calls  on  the  shares  held  or  subscribed  for 
by  them,  as  if.  they  held  such  shares  at  the  time  of  such  suspen- 
sion or  payment,  saving  their  recourse  against  those  by  whom  such 
shares  were  then  actually  held.     53  V.,  c.  31,  s.  96. 

Under  section  125  every  holder  of  a  share  of  bank  stock  as- 
sumes a  liability  to  contribute  to  the  assets  of  the  bank,  in  the 
event  of  its  insolvency,  a  sum  equal  to  the  par  value  of  the  share. 
In  the  case  of  a  person  within  sec.  37,  this  liability  continues  in 
force  even  after  the  registration  upon  the  bank  hooks  of  a  transfer 
of  the  share  to  another  person.  It  is  extinguished  only  when  the 
bank  has  continued  for  60  days,  after  such  registration,  to  carry 
on  its  business  without  any  suspension  of  payment.  Every  trans- 
action in  bank  shares  must  be  taken  to  be  made  subject  to  the 
possibility  that  this  well-known  statutory  liability  may  be  enforced 
in  case  the  insolvency  of  the  bank  occurs  within  the  statutory  per- 
iod. The  transferee  or  actual  hol-der  of  a  share  at  the  time  of  the 
suspension  is  liable  himself,  and  he  is  bound,  as  between  himself 
and  the  person  from  whom  he  purchased  the  share,  to  assume,  and 
indemnify  the  latter  against,  the  liability  attached  to  the  share. 

See  Boultbee  v.  Gzowski,  1896,  28  O.  R.  302,  24  A.  R.  502,  29,  S. 
C.  R.  54. 

(1)  In  re  Central  Bank,  Baine's  Case,  16  O.  A.  R.  237  (1889). 

No  special  directions  as  to  the  transfer  of  shares  had  been  form- 
ally adopted  by  the  directors  of  the  bank,  but  the  transfer  book  had 
been  prepared  for  and  adapted  to  a  system  of  marginal  transfer. 
One  C.  transferred  certain  shares  in  blank,  subject  by  a  marginal 
note  initialed  by  C,  to  the  order  of  a  broker,  and  subject  by  subse- 
quent marginal  note,  initialed  by  the  broker,  to  the  order  of  B.  B., 
signed  an  acceptance  of  the  shares  immediately  under  the  transfer 
In  blank  signed  by  C,  and  was  entered  in  the  books  of  the  bank  as 

60 
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the  holder  of  the  shares,  the  intermediate  transfers  to  and  from  the 
broker  being  omitted.  The  transfer  to  B.  and  acceptance  by  him 
took  place  within  a  month  of  the  time  of  the  suspension. 

Held,  that  this  transfer  and  acceptance  were  a  sufficient  compli- 
ance with,  or  at  least  not  in  any  way  a  violation  of  the  statutory 
provisions,  and  that  B.  became  the  legal  holder  of  the  shares,  and 
was  liable  as  a  contributory. 

Sections  70  and  77  of  R.  S.  C,  1886,  ch.  20,  must  be  read  together, 
and  make  liable  as  contributories  all  those  who  hold  shares  at  the 
time  of  the  suspension  of  the  bank,  or  who  have  held  shares  at  any 
time  within  one  month  before  the  suspension. 

(2)  Re  Central  Bank,  Henderson's  Case,  17  O.  R.  110  (1889). 
Held,  that  H.,  who  had  acquired  certain  shares  in  a  bank  within 

one  month  before  the  suspension  of  the  bank,  was  rightly  on  the 
iist  of  contributories  as  to  tfiese  shares,  but  that  his  transferrors 
should  also  be  placed  upon  it. 

(3)  Re  Central  Bank  vs.  Home  Savings  and  Loan  Co.' 8  Case,  18  O. 
A.  R.  489  (1891). 

After  a  winding-up  order  has  been  made  it  is  too  late  for  hold- 
ers of  shares,  entered  as  such  in  the  books  of  the  bank,  to  escape 
liability  by  showing  irregularities  in  transfers  to  more  or  less  re- 
mote predecessors  in  title. 

A  loan  company  which  advances  money  on  the  security  of 
shares,  which  are  transferred  to  it,  and  accepted  by  it,  in  the  ordi- 
nary absolute  form,  cannot  escape  liability  on  the  ground  that  it  is 
merely  a  trustee  for  the  borrower. 

(4)  Re  Central  Bank  vs.  Hogg,  19  O.  R.  7  (1892). 

A  minor's  father  signed  her  name  to  a  stock  subscription  book 
of  a  bank,  paid  the  calls  and  received  the  dividend  cheques  which 
were  endorsed  by  her  at  her  father's  request,  the  moneys  being  re- 
ceived by  him.  The  bank  was  put  into  liquidation  by  winding-up 
proceedings,  and  the  order  for  call  against  contributories  was  made 
three  months  before  she  came  of  age.  A  year  after  the  liquidation 
commenced,  she  took  proceedings  to  have  her  name  removed  from 
the  list  of  contributories:— 

Held,  that  she  was  not  liable  as  a  contributory,  and  that  her 
name  must  be  removed  from  the  list. 

(5)  TiUe  Marie  Bank  vs.  Kent,  4  Q.  P.  R.,  429. 

One  who  holds  bank  shares  as  institute  may  be  held  liable  as 

a  contributory  when  the  bank  is  put  into  liquidation. 

(6)  Tempest  vs.  Bertrand,  R.  J.  Q.,  19  S.  O.,  365  (1901). 

The  mandatory  to  whom  the  mandator  has  confided  a  sum  of 
money  to  discharge  a  debt  due  by  the  mandator  to  a  third  party 
residing  abroad,  and  who,  during  the  time  necessary  to  find  the 
creditor  and  obtain  from  him  a  sufficient  power  of  attorney  to 
make  the  payment,  has  deposited  the  said  sum  in  a  bank  duly 
constituted  and  then  enjoying  the  public  confidence,  instead  of 
keeping  it  himself, — is  not  responsible  for  the  subsequent  failure 
of  the  said  bank,  before  he  was  able  to  execute  his  mandate. 

(7)    Kent  vs.  Bastien,  R.  J.  Q.,  12  K.  B.,  120  (1902) . 

A  liquidator  of  a  bank  in  liquidation  is  not  as  such  qualified 
to  sue  a  debtor  of  the  bank,  on  a  note  matured  before  the  pro- 
ceedings in  lianidation,  but  the  action  should  be  taken  in  the 
name  of  the  bank. 

131.  Order  of  Charges. — In  the  case  of  the  insolvency  of  any 
bank, — 
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(a)  The  payment  of  the  notes  issued  or  reissued  hy  such  bank, 
intended  for  circulation,  and  then  in  circulation,  together  with  any 
interest  paid  or  payable  thereon  as  hereinbefore  provided,  shall 
be  the  first  charge  upon  the  assets  of  the  bank; 

(b)  The  payment  of  any  amount  due  to  the  Government  of 
Canada,  in  trust  or  otherwise,  shall  be  the  second  charge  upon  3uch 
assets; 

(c)  The  payment  of  any  amount  due  to  the  government  of  any 
of  the  provinces,  in  trust  or  otherwise,  shall  be  the  third  charge 
upon  such  assets;   and 

(d)  the  amount  of  any  penalties  for  which  the  bank  is  liable 
shall  not  form  a  charge  upon  the  assets  of  the  bank,  until  all  other 
liaDilities  are  paid.     53  V.,  c.  31,  s.  53. 

OFFENCES  AND  PENALTIES. 

THE    BOMMENCEMENT    OF    BUSINESS. 

132.  Commencing  Business  without  Certificate — Offence. — 

Every  director  or  provisional  director  of  any  bank  and  every  other 
person,  who,  before  the  obtaining  of  the  certificate  from  the  Treas- 
ury Board,  by  this  Act  required,  permitting  the  bank  to  issue  notes 
or  commence  business,  issues  or  authorizes  the  issue  of  any  note 
of  such  bank,  or  transacts  or  authorizes  the  transaction  of  any  bus- 
iness in  connection  with  such  bank,  except  such  as  is  by  this  Act 
authorized  to  be  transacted  before  the  obtaining  of  such  certificate, 
is  guilty  of  an  offence  against  this  Act.     53  V.,  c.  31,  s.  14. 

See  sec.  14.  The  penalty  for  an  offence  against  this  Act  is  pro- 
vided for  by  sec.,  157. 

THE  SALE  AND  TRANSFER  OF  SHARES. 

133.  If  Contrary  to  Requirements— Offence.— Any  person, 
whether  principal,  broker  or  agent,  who  wilfully  sells  or  transfers 
or  attempts  to  sell  or  transfer, —  j 

(a)  any  share  or  shares  of  the  capital  stock  of  any  bank  by  a 
false  number;   or 

(b)  any  share  or  shares  of  which  the  person  making  such  sale 
or  transfer,  or  in  whose  name  or  on  whose  behalf  the  same  is  made, 
is  not  at  the  time  of  such  sale  or  attempted  sale,  the  registered  own- 
er;  or, 

(c)  any  share  or  shares,  without  the  assent  to  such  sale  of  the 
registered  owner  thereof; 

is  guilty  of  an  offence  against  this  Act.     53  V.,  c.  31,  s.  37. 

See  sec.  45.  The  penalty  for  an  offence  against  this  Act  is  pro- 
vided for  by  sec.  157. 

THE    CASH    RESERVES. 

134.  Holding  less  than  40  Per  Cent,  in  Dominion  Notes.— 

Every  bank  which  at  any  time  holds  less  than  forty  per  centum  of 
its  cash  reserves  in  Dominion  notes  shall  incur  a  penalty  of  five 
hundred  dollars  for  each  such  offence.     53  V.,  c.  31,  s.  50. 

See  sec.  60.  As  to  the  procedure  for  enforcing  the  penalty,  see 
sec.  158. 
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THE  ISSUE  AND  CTRCUEATION  OF  NOTES. 

135.  Excess  of  Circulation— Penalty.— If  the  total  amount 
of  the  notes  of  the  bank  in  circulation  at  any  time  exceeds  the 
amount  authorized  by  this  Act,  the  bank  shall, — 

(a)  if  the  amount  of  such  excess  is  not  over  one  thousand  dol- 
lars, incur  a  penalty  equal  to  the  amount  of  such  excess;  or, 

(b)  if  the  amount  of  such  excess  is  over  one  thousand  dollars, 
and  not  over  twenty  thousand  dollars,  incur  a  penalty  of  one  thou- 
sand dollars;  or, 

(c)  if  the  amount  of  such  excess  is  over  twenty  thousand  dol- 
lars, and  not  over  one  hundred  thousand  dollars,  incur  a  penalty 
of  ten  thousand  dollars;  or, 

(d)  if  the  amount  of  such  excess  is  over  one  hundred  thousand 
dollars,  and  not  over  two  hundred  thousand  dollars,  incur  a  penalty 
of  fifty  thousand  dollars;  or, 

(e)  if  the  amount  of  such  excess  is  over  two  'hundred  thousand 
dollars,  incur  a  penalty  of  one  hundred  thousand  dollars.  53  V., 
c.  31.  s.  51. 

See  sec.  61.     As  to  procedure,  see  sec.  158. 

136.  Unauthorized  Issue  of  Notes  for  Circulation.— Every 
person,  except  a  bank  to  which  this  Act  applies,  who  issues  or  re- 
issues, makes,  draws,  or  endorses  any  bill,  bond,  note,  cheque  or 
other  instrument,  intended  to  circulate  as  money,  or  to  be  used  as 
a  substitute  for  money,  for  any  amount  whatsoever,  shall  incur  a 
penalty  of  four  hundred  dollars. 

2.  Such  penalty  shall  be  recoverable  with  costs,  in  any  court 
of  competent  jurisdiction,  by  any  person  who  sues  for  the  same; 

3.  A  moiety  of  such  penalty  shall  belong  to  the  person  suing 
for  the  same,  and  the  other  moiety  to  His  Majesty  for  the  public 
uses  of  Canada; 

4.  If  any  such  instrument  is  made  for  the  payment  of  a  less 
sum  than  twenty  dollars,  and  is  payable  either  in  form  or  in  fact  to 
the  bearer  thereof,  or  at  sight,  or  on  demand,  or  at  less  than  thirty 
days  thereafter,  or  is  overdue,  or  is  in  any  way  calculated  or  de- 
signed for  circulation,  or  as  a  substitute  for  money,  the  intention 
to  pass  the  same  as  money  shall  be  presumed,  unless  such  instru- 
ment is, — 

(a)  a  cheque  on  some  chartered  bank  paid  by  the  maker  directly 
to  his  immediate  creditor;  or, 

,(b)  a  promissory  note,  bill  of  exchange,  bond  or  other  under- 
taking for  the  payment  of  money  made  or  delivered  by  the  maker 
thereof  to  his  immediate  creditor;  and, 

(c)  not  designed  to  circulate  as  money  or  as  a  substitute  for 
money.    53  V.,  c.  31,  s.  60. 

The  joint  effect  of  this  section  and  of  the  Dominion  Notes  Act 
is  to  reserve  to  the  chartered  banks  and  to  the  Government  of  Can- 
ada the  exclusive  privilege  of  issuing  notes  intended  to  circulate  as 
money. 

137.  Defacement  of  Notes. — Penalty. — Every  person  who  in 
any  way  defaces  any  Dominion  or  provincial  note,  or  bank  note, 
whether  by  writing,  printing,  drawing  or  stamping  thereon,  or  by 
attaching  or  affixing  thereto,  anything  in  the  nature  or  form  of  an 
advertisement,  shall  be  liable  to  a  penalty  not  exceeding  twenty 
dollars.    53  V...  c.  31,  s.  61. 

Cf.  sec.  551  of  the  Criminal  Code. 
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138.  Issuing  Notes  during  Period  of  Suspension.-— (a)  Every 
person  who,  being  president,  vice-president,  director,  general  man- 
ager, manager,  clerk  or  other  officer  of  the  bank,  issues  or  re-issues, 
during  any  period  of  suspension  of  payment  by  the  bank  of  its  lia- 
bilities, any  notes  of  the  bank  payable  to  bearer  on  demand,  and  in- 
tended for  circulation,  or  authorizes  or  is  concerned  in  any  such 
issue  or  re-issue;  and, 

(b)  Or  Without  Authority  of  Treasury  Board.— If,  after  any 
such  suspension,  the  bank  resumes  business  without  the  consent  in 
writing  of  the  curator,  hereinbefore  provided  for,  every  person  who 
being  president,  vice-president,  director,  general  manager,  manager, 
clerk  or  other  officer  of  the  bank  issues  or  re-issues,  or  authorizes 
or  is  concerned  in  the  issue  or  re-issue  of  any  such  notes  before 
being  thereunto  authorized  by  the  Treasury  Board; 

(c)  And  accepting  Such  Notes. — Every  person  who  accepts,  re- 
ceives or  takes,  or  authorizes  or  is  concerned  in,  the  acceptance,  re- 
ceipt or  taking  of  any  such  notes,  knowing  the  same  to  have  been  so 
issued  or  re-issued,  from  the  bank,  or  from  such  president,  vice-presi- 
dent, director,  general  manager,  manager,  clerk  or  other  officer  of 
the  bank,  in  payment  or  part  payment,  or  as  security  for  the  pay- 
ment of  any  amount  due  or  owing  to  such  person  by  the  bank; 

is  guilty  of  an  indictable  offence,  and  liable  to  imprisonment  for  a 
term  not  exceeding  seven  years,  or  to  a  fine  not  exceeding  two  thou- 
sand dollars,  or  to  both.     63-64  V.,  c.  26,  s.  10. 
See  sec.  61. 

139.  Pledging  and  Accepting  of  Notes.— Penalty.— Every 
person  who,  being  the  president,  vice-president,  director,  general 
manager,  manager,  cashier,  or  other  officer  of  the  bank,  pledges,  as- 
signs, or  hypothecates  or  authorizes,  or  is  concerned  in  the  pledge, 
assignment  or  hypothecation  of  the  notes  of  the  bank;  and, 

(b)  Every  person  who  accepts,  receives  or  takes,  or  authorizes 
or  is  concerned  in  the  acceptance  or  receipt  or  taking  of  such  notes 
as  a  pledge,  assignment  or  hypothecation; 

shall  be  liable  to  a  fine  of  not  less  than  four  hundred  dollars  and 
not  more  than  two  thousand  dollars,  or  to  imprisonment  for  not  more 
than  two  years,  or  to  both.    53  V.,  c.  31,  s.  52. 

See  section  63. 

140.  Issuing  Notes  Fraudulently,  or  Knowingly  Accept- 
ing.— (a)  Every  person  who,  being  the  president,  vice-president,  dir- 
ector, general  manager,  manager,  cashier  or  other  officer  of  a  bank, 
with  intent  to  defraud,  issues  or  delivers,  or  authorizes  or  is  con- 
cerned in  the  issue  or  delivery  of  notes  of  the  bank  intended  for  cir- 
culation and  not  then  in  circulation;  and, 

(b)  Every  person  who,  with  knowledge  of  such  intent,  accepts, 
receives  or  takes,  or  authorizes,  or  is  concerned  in  the  acceptance, 
receipt  or  taking  of  such  notes; 

shall  be  guilty  of  an  indictable  offence,  and  liable  to  imprisonment 
for  a  term  not  exceeding  seven  years,  or  to  a  fine  not  exceeding  two 
thousand  dollars,  or  to  both.    53  V.,  c.  31,  s.  -52. 

See  sec.  63. 

WAREHOUSE   RECEIPTS,   BILLS    OF   LADING    AND   OTHER   SECURITIES. 

141.  Bank  acquiring  Warehouse  Receipt  or  Bill  of  Lading 
except  in  Certain  Cases. — Penalty. — If  any  bank,  to  secure  the  pay- 
ment of  any  bill,  note,  debt  or  liability,  acquires  or  holds, — 

(a)    any  warehouse  receipt  or  bill  of  lading;  or. 


950  THE  BANK  ACT. 

(b)  Any  instrument  such  as  is  by  this  Act  authorized  to  be  taken 
by  the  bank  to  secure  money  lent, — 

(i)  to  any  wholesale  purchaser,  or  shipper  of  or  dealer  in  pro- 
ducts of  agriculture,  the  forest,  quarry  and  mine,  or  the  sea,  lakes 
and  rivers,  or  to  any  wholesale  purchaser  or  shipper  of  or  dealer  in 
live  or  dead  stock,  and  the  products  thereof,  upon  the  security  of 
such  products,  or  of  such  live  or  dead  stock,  or  the  products  thereof; 
or, 

(ii)  to  any  person  engaged  in  business  as  a  wholesale  manufac- 
turer of  any  goods,  wares  and  merchandise,  upon  the  security  of  the 
goods,  wares  and  merchandise  manufactured  by  such  person,  or  pro- 
cured for  such  manufacture; 
such  bank  shall,  unless, — 

(a)  Such  bill,  note,  debt  or  liability  is  negotiated  or  contracted 
at  the  time  of  the  acquisition  by  the  bank  of  such  warehouse  re- 
ceipt bill  of  lading  or  security;  or 

Cb)  Such  bill,  note,  debt,  or  liability,  is  negotiated  or  con- 
tracted upon  the  written  promise  or  agreement  that  such  warehouse 
receipt,  bill  of  lading  or  security  would  be  given  to  the  bank;  or 

(c)  By  the  acquisition  or  holding  by  the  bank  of  such  ware- 
house receipt,  bill  of  lading  or  security  is  otherwise  authorized  by 
this  Act. 

incur  a  penalty  not  exceeding  five  hundred  dollars.  53  V.,  c.  31,  8. 
79. 

See  sees.  86  to  90. 

Sec.  76  forbids  a  bank  to  do  certain  things  "except  as  author- 
ized by  this  Act,"  and  sees.  141,  142,  145  and  146  set  out  the  prohib- 
ited acts  subject  to  the  exceptions  created  by  the  other  provisions 
of  the  Act. 

Clause  (c)  of  sec.  141  protects  a  bank  from  liability  to  a  pen- 
alty for  doing  an  act  which,  although  not  authorized  by  sees.  86- 
to  90,  is  within  the  powers  conferred  by  the  enabling  provisions  of 
sees.  76  et  seq. 

142.  Non-compliance  with  Requirements  for  Sale — Penalty 
— If  any  debt  or  liability  to  the  bank  is  secured  by, — 

(a)  Any  warehouse  receipt  or  bill  of  lading;   or 

(b)  Any  other  security  such  as  is  mentioned  in  the  last  pre- 
ceding section, 

and  is  not  paid  at  maturity,  such  bank  shall,  if  it  sells  the 
goods,  wares  and  merchandise  or  products  covered  by  such 
warehouse  receipt,  bill  of  lading  or  security,  under  the  power  of 
sale  conferred  upon  it  by  this  Act,  without  complying  with  the  provi- 
sions to  which  the  exercise  of  such  power  of  sale  is,  by  this  Act, 
made  subject,  incur  a  penalty  not  exceeding  five  hundred  dollars. 
53  V.,  .c  31,  s.  79;    63-64  V.,  c.  26,  s.  18. 

See  sec.  89,  and  cf.  notes  to  sec.  141.  As  to  procedure,  see  sec. 
158. 

143.  Making  False  Statements  in  Receipt,  etc. — Every  per- 
son is  guilty  of  an  indictable  offence  and  liable  to  imprisonment 
for  a  term  not  exceeding  two  years  who  wilfully  makes  any  false 
statement. — 

(a)  in  any  warehouse  receipt,  or  bill  of  lading  given  under  the 
authority  of  this  Act  to  any  bank;  or 

(b)  in  any  instrument  given  to  any  bank  under  the  authority 
of  this  Act,  as  security  for  any  loan  of  money  made  by  the  bank 
to  any  wholesale  purchaser  or  shipper  of,  or  dealer  in  products  of 
agriculture,  the  forest,  quarry  and  mine,  or  the  sea,  lakes  and  rivers 


THE  BANK  ACT.  951 

or  to  any  wholesale  purchaser,  or  shipper  of,  or  dealer  in  live  or 
dead  stock  and  the  products  thereof,  whereby  any  such  product 
or  stock  is  assigned  or  transferred  to  the  bank  as  security  for  the 
payment  of  such  loan;  or 

(c)  in  any  instrument  given  to  any  bank  under  the  authority 
of  this  Act,  as  security  for  any  loan  of  money  made  by  the  bank 
to  any  person  engaged  in  business  as  a  wholesale  manufacturer  of 
any  goods,  wares  and  merchandise,  whereby  any  of  the  goods,  ware3 
and  merchandise  manufactured  by  him,  or  procured  for  such  manu- 
facture, are  transferred  or  assigned  to  the  bank  as  security  for  the 
payment  of  such  loan.     53  V.,  c.  31,  s.  75. 

The  documents  mentioned  in.  clause  (a)  are  those  upon  the 
security  of  which  a  bank  may  lend  money  under  sec.  86.  Clauses 
{■i* ,  and  (c)  refer  to  documents  which  may  be  taken  as  security 
under  sec.  88. 

Cf.  Criminal  Code,  sees.  425  and  427  (a). 

144.  Wilfully  disposing  of  or  witholUng  Goods  covered 
by  Security — Penalty. — Every  person  who,  having  possession  or 
control  of  any  goods,  wares  and  merchandise  covered  by  any 
warehouse  receipt  or.  bill  of  lading,  or  by  any  such  security  as  in 
the  last  preceding  section  mentioned,  and  having  knowledge  of 
such  receipt,  bill  of  lading  or  security,  without  the  consent  of  the 
bank  in  writing,  and  before  the  advance,  bill,  note,  debt  or  liabil- 
ity thereby  secured  has  been  fully  paid, — 

(a  wilfully  alienates  or  parts  with  any  such  goods,  wares  or 
merchandise;   or, 

(b)  wilfully  withholds  from  the  bank  possession  of  any  such 
goods,  wares  and  merchandise,  upon  demand,  after  default  in  pay- 
ment of  such  advance,  bill,  note,  debt  or  liability; 
is  guilty  of  an  Indictable  offence,  and  liable  to  imprisonment  for  a 
term  not  exceeding  two  years.  53  V.,  c.  31,  s.  75;  63-64  V.,  c.  26,  s.  5. 
18. 

Cf.  Crim.  Code,  sees.  426,  427  (b). 

145.  Bank  not  selling  Shares  subject  to  Privileged  Lien.— 
(a)  If  any  bank  having,  by  virtue  of  the  provisions  of  this  Act,  a 
privileged  lien  for  any  debt  or  liability  for  any  debt  to  the  bank, 
on  the  shares  of  its  own  capital  stock  of  the  debtor  or  person  liable, 
neglects  to  sell  such  shares  within  twelve  months  after  such  debt 
or  liability  has   accrued  and  become  payable;  or, 

(b)  If  any  such  bank  sells  any  such  shares  without  giving 
notice  to  the  holder  thereof  of  the  intention  of  the  bank  to  sell  the 
same,  by  mailing  such  notice  to  the  post-office,  post  paid,  to  the  last 
known  address  of  such  holder,  at  least  thirty  days  prior  to  such 
sale, 

such  bank  shall  incur  for  every  such  offence  a  penalty  not  ex- 
ceeding five  hundred  dollars.    53  V.,  c.  31,  s.  79.  ■ 

See  sec.  77,  and  cf.  notes  to  sec.  141.  As  to  procedure,  see  sec. 
358. 


PROHIBITED    RUSI  \  ESS. 

146.  Bank  doing. — If  any  bank,  except  as  authoribed  by  this 
Act,  either  directly  or  indirectly, — 

(a)  deals  in  the  buying  or  selling  or  bartering  of  goods,  wares 
and  merchandise,  or  engages  or  is  engaged  in  any  trade  or  business 
whatsoever:   or 
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(b)  pur-chases,  deals  in  or  lends  money  or  makes  advances 
upon  the  security  or  pledge  of  any  share  of  its  own  capital  stock, 
or  of  the  capital  stock  of  any  bank,  or 

(c)  lends  money  or  makes  advances  upon  the  security,  mort- 
gage or  hypothecation  of  any  lands,  tenements  or  immovable  pro- 
perty or  of  any  ships  or  other  vessels,  or  upon  the  security  of  any 
goods,  wares  and  merchandise; 

such  bank  shall  incur  a  penalty  not  exceeding  five  hundred  dol- 
lars.    53  V.,  c.  31,  s.  79. 

See  sec.  76,  and  cf.  notes  to  sec.  141.    As  to  procedure,  see  sec.  158. 

147.  Bank  not  making  Monthly  Returns. — Every  bank  which 
neglects  to  make  up  and  send  to  the  Minister,  within  the  first  fif- 
teen days  of  any  month,  any  monthly  return  by  this  Act  required 
to  be  made  up  and  sent  in  within  the  said  fifteen  days,  exhibiting 
the  condition  of  the  bank  on  the  last  juridical  day  of  the  month 
last  preceding,  and  'signed  in  the  manner  and  by  the  persons  by 
this  Act,  required  shall  incur  a  penalty  of  fifty  dollars  for  each  and 
every  day,  after  the  expiration  of  such  time,  during  which  the  bank 
neglects  to  make  and  send  in  such  return.     53  V.,  c.  31,  s    85. 

See  sees.  112  and  152.    As  to  procedure  see  sec.  158. 

147a.  Penalty  for  not  making  Return  of  Additional  Issue 
of  Notes. — Every  bank  which  neglects  to  make  and  send  to  the 
Minister,  within  the  first  fifteen  days  of  the  month  next  thereafter,  a 
return  showing  the  amount  of  its  notes  in  circulation  for  each 
juridical  day  during  any  month  in  the  usual  season  of  moving  the 
crops,  that  is  to  say,  from  and  including  the  first  day  of  October 
in  any  year  to  and  incluuing  the  thirty-first  day  of  January  next 
ensuing,  in  which  any  amount  of  its  notes  in  excess  of  the  amount 
of  the  unimpaired  paid-up  capital  of  the  bank  has  been  issued  or  is 
outstanding,  and  signed  in  the  manner  and  by  the  persons  by  this 
Act  required,  shall  incur  a  penalty  of  fifty  dollars  for  each  and 
every  day,  after  the  expiration  of  such  time,  during  which  the 
bank  neglects  to  make  and  send  in  such  return.  (Added  by  1908, 
c.  7,  s.  2.) 

See  sec.  61.    As  to  procedure,  see  sec.  158. 

148.  Not  making  Returns  required  by  Minister.— Eve ry 
bank  which  neglects  to  make  and  send  to  the  Minister,  within  thirty 
days  from  the  date  of  the  demand  therefor  by  the  Minister,  or  if 
such  time  is  extended  by  the  Minister,  within  such  extended  time, 
not  exceeding  thirty  days,  as  the  Minister  may  allow,  and  special 
return,  signed  in  the  manner  and  by  the  persons  by  this  Act  re- 
quired, which,  under  the  provisions  of  this  Act,  the  Minister  may, 
for  the  purpose  of  affording  a  full  and  complete  knowledge  of  the 
condition  of  the  bank,  call  for,  shall  incur  a  penalty  of  five  hundred 
dollars  for  each  and  every  day  during  which  such  neglect  continues. 
53  V.,  c.  31,  s.  86. 

See  sees.  113  and  152.    As  to  procedure,  see  sec.  158. 

149.  Bank  not  making  Annual  Returns  as  to  Drafts,  etc., 
Every  bank  which  neglects  to  transmit  or  deliver  to  the 
Minister,  within  twenty  days  from  the  close  of  any  calendar  year,  a 
return,  signed  in  the  manner  and  by  the  persons  and  setting  forth 
the  particulars  by  this  Act  required  in  that  behalf,  of  all  drafts  or 
bills  of  exchange  issued  by  the  bank  to  any  person  and  remaining 
unpaid  for  more  than  five  years  prior  to  the  date  of  such  return, 
shall  incur  a  penalty  of  fifty  dollars  for  each  and  every  day  during 
which  such  neglect  continues.     63-64  V.,  c.  26,  s.  21. 

See  sees.  114  and  152. 

As  to  procedure,  see  sec.  158. 
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150.  Not  returning    Annual    List    of    Shareholders,    etc. — 

Every  bank  which  neglects  to  transmit  or  deliver  to  .the  Minister, 
within  twenty  days  after  the  close  of  any  calendar  year,  a  certified 
list,  as  by  this  Act  required,  showing, — 

(a)  the  names  of  the  shareholders  of  the  bank  on  the  last  day 
of  such  calendar  year,  with  their  additions  and  residences; 

(b)  the  number  of  shares  then  held  by  such  shareholders  re- 
specticely;  and, 

(c)  the  value  at  par  of  such   shares; 

shall  incur  a  penalty  of  fifty  dollars  for  each  and  every  day  during 
which  such  neglect  continues.     53  V.,  c.  31,  s    87. 

See  sees.  114  and  152.    As  to  procedure,  see  sec.  158. 

151.  Not  making  Annual  Return  of  Dividends  and  Bal- 
ances.—Every  bank  which  neglects  to  transmit  or  deliver  to  the 
Minister,  within  twenty  days  after  the  close  of  any  calendar  year,  a 
return,  signed  in  uie  manner  and  by  the  persons  by  this  Act  re- 
quired, of  all  dividends  which  have  remained  unpaid  for  more 
than  five  years,  and  also  of  all  amounts  or  balances  in  respect  of 
which  no  transactions  have  taken  place,  or  upon  which  no  interest 
has  been  paid,  during  the  five  years  prior  to  the  date  of  such  re- 
turn, and  setting  forth  such  further  particulars  as  are  by  this  Act 
required  in  that  behalf,  shall  incur  a  penalty  of  fifty  dollars  for 
each  and  every  day  during  which  such  neglect  continues. 

2.  Period  of  5  years. — The  said  term  of  five  years  shall,  in 
case  of  moneys  deposited  for  a  fixed  period,  be  reckoned  from  the 
date  of  the  termination  of  such  fixed  period.     53  V.,  c.  31,  s.  88. 

See  sees.  114  and  152.    As  to  procedure,  see  sec.  158. 

152.  Date  of  posting  of  Return,  or  List.— If  any  return  or 
list,  mentioned  in  either  of  the  last  five  preceding  sections,  is  trans- 
mitted by  post,  the  date  appearing,  by  the  post-office  stamp  or 
mark  upon  the  envelope  or  wrapper  enclosing  the  return  or  list 
received  by  the  Minister,  as  the  date  of  deposit  in  the  post-office 
of  the  place  at  which  the  chief  office  of  the  bank  was  situated,  shall 
be  taken  prima  faeie,  for  the  purpose  of  any  of  the  said  sections, 
to  be  the  day  upon  which  such  return  or  list  was  transmitted  to 
the  Minister.     53  V.,  c.  31,  ss.  85  and  86;    63-64  V.,  c.  26,  s.  22. 

153.  Making  False  Statement  in  Account,  Return,  etc. — 
The  making  of  any  wilfully  false  or  deceptive  statement  in  any  ac- 
count, statement,  return,  report  or  other  document  respecting  the 
affairs  of  the  bank  is  an  indictable  offence,  punishable,  unless  a 
greater  punishment  is  in  any  case  by  law  prescribed  therefor,  by 
imprisonment  for  a  term  not  exceeding  five  years. 

2.  Every  president,  vice-president,  director,  auditor,  manager, 
cashier    or  other  officer   of  the   bank,   who, — 

(a)  prepares,  signs,  approves  or  concurs  in  any  such  account, 
statement,  return,  report  or  document  containing  such  false  or  de- 
ceptive statement;  or, 

(b)  uses  the  same  with  intent  to  deceive  or  mislead  any  person; 
— shall  be  held  to  have  wilfully  made  such  false  or  deceptive  state- 
ment, and  shall  further  be  responsible  for  all  damages  sustained  by 
any  person  in  consequence  thereof.     .3  V.,  c.  31,  s    99. 

For  a  full  discussion  of  this  section,  see  Falconbridge  on  Bank- 
ing and  Bills  of  Exchange,  p.  271. 

(1)  Drake  vs.  Bank  of  Toronto,  9  Grant's  Ch.  R.  116  (1862). 
Semole:  The  directors  and  managers  of  incorporated  banks  are 
quasi  trustees  for  the  general  body  of  shareholders,  and,  if  any  loss 
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should  accrue  to  the  bank  by  their  infringing  the  statute  against 
usury,  they  would  be  liable  individually  to  make  good  the  loss  to  the 
bank. 

(2)  In  the  case  of  The  Queen  vs.  Cotte,  22  L.  C.  J.  141  (1877),  the 
cashier  of  La  Banque  Jacques  Cartier  was  indicted  for  having  un- 
lawfully and  wilfully  made  a  wilful,  false  and  deceptive  statement 
In  a  return  respecting  the  affairs  of  the  bank,  and  was  found  guilty. 
On  an  appeal  to  the  Court  of  Queen's  Bench  for  the  Province  of  Que- 
bec, that  Court,  on  the  19th  March,  1877,  maintained  the  verdict  and 
held  that  it  is  not  necessary  to  allege  that  the  return  referred  to  was 
one  required  by  law  to  be  made  by  the  accused,  or  that  any  use  was 
made  by  him  of  such  return,  or  to  specify  in  what  particulars  the 
return  was  false.  Nor  is  it  necessary  to  allege  in  the  indictment  that 
the  false  statement  was  made  with  intent  to  deceive  or  mislead. 

m  Rhodes  vs.  Siornea  22  L.  C.  J.  113  (1878). 

Reports  made  and  accounts  rendered  by  the  directors  in  the 
course  of  their  duty,  though  made  and  issued  to  the  shareholders 
only,  as  to  the  state  of  affairs  of  the  company,  are  considered  the  re- 
presentations of  the  company  not  only  to  the  shareholders,  but  to 
the  public,  if  they  are  published  and  circulated  by  the  authority  of 
the  directors  or  a  general  meeting. 

Directors  of  a  company  are  personally  liable  for  injury  caused  to 
third 'parties  by  false  representations  contained  in  a  report  of  the 
directors  to  the  shareholders,  but  the  injury  must  be  immediate  and 
not  the  remote  consequence  of  the  representation,  and  it  must  appear 
that  the  false  representation  was  made  with  the  intent  that  it  should 
be  acted  upon  by  such  third  persons. 

A  shareholder  cannot  claim  damages  against  directors  for  hav- 
ing been  induced  to  purchase  shares  by  misrepresentation,  if  he  has 
continued  to  hold  them  without  objection  long  after  he  had  know- 
ledge, or  full  means  of  knowledge,  of  the  untruth  of  the  representa- 
tions on  which  he  bought  them. 

(4)  In  the  case  of  Regina  vs.  Sir  Francis  Hincks,  24  L.  C.  J.  116 
(1879),  the  defendant,  the  president  of  the  Consolidated  Bank  of 
Canada,  was  indicted  for  making  a  wilfully  false  and  deceptive  re- 
turn under  34  Vict.,  chap.  5,  section  62,  relating  to  banks  and  bank- 
ing, the  falsity  of  the  return  consisting  in  the  improper  classification 
of  the  assets  and  liabilities,  and  was  tried  and  convicted  on  the  20th 
October,  1879.  On  an  appeal  to  the  Court  of  Queen's  Bench  for  the 
Province  of  Quebec,  the  verdict  was  quashed  and  set  aside,  the 
court  holding  that  the  question  as  to  whether  the  items:  1st,  Sums 
borrowed  by  the  defendant's  bank  from  other  banks,  for  which  de- 
posit receipts  were  given,  classed  as  "other  deposits  payable  after 
notice  or  at  a  fixed  day;"  2nd,  Demand  notes  classed  as  "bills  and 
notes  discounted  and  current,"  had  been  improperly  classified  was 
a  question  of  fact  for  the  jury,  and  not  one  of  law  for  the  court. 

(5)  In  the  case  of  Molleur  vs.  Loupret,  L.  N.  305  (1885)  It  was 
held  in  the  Superior  Court  for  the  District  of  Iberville,  Quebec,  that 
the  information  in  the  case  of  making  a  false  return  under  the 
Banking  Act,  34  Vict.,  chap.  5,  section  62,  may  be  sworn  to  by  a 
non-shareholder,  and  even  by  a  citizen  who  is  a  debtor  of  the  bank. 

(6)  Maodonald  vs.  Buhner,  ct  al.a  R.  J.  Q.,  12  S.  C.  424  (1897). 
The  recourse  of  a  drawer  and  depositor  of  the  bank  against  the 

directors  of  the  bank  for  damages  caused  by  their  bad  administra- 
tion being  based  on  the  responsibility  which  the  directors  have  as- 
sumed as  mandataries,  and  not  on  a  delit,  is  prescribed  by  thirty 
years. 
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(7)  Rex  v.  Lovitt,  1907,  2  East.  L.  R.  384,  was  a  case  reserved 
after  the  conviction  of  the  president  of  the  Yarmouth  Bank  for 
making  a  false  and  deceptive  statement  under  sec.  99  of  the  Act 
of  1890.  The  false  statement  alleged  was  that  certain  items  which 
were  classed  in  a  monthly  return  to  the  government  as  "current 
loans"  ought  to  have  been  included  under  the  head  of  "overdue 
debts."  The  Supreme  Court  of  Nova  Scotia  set  aside  the  verdict. 
Weatherbe,  C  J.,  reviewed  the  evidence  and  came  to  the  conclu- 
sion that  there  was  no  evidence  that  the  persons  who  actually  pre- 
pared the  return  in  question  did  so  with  a  fraudulent  design  or 
that  the  classification  was  wilfully  false,  and  that  in  any  case  the 
president,  who  had  no  knowledge  of  the  fraud  or  falsity,  was  not 
liable.  Another  member  of  the  court  came  to  the  same  conclusion 
as  the  Chief  Justice,  and  two  other  members  concurred  in  setting 
aside  the  verdict  for  reasons  which  are  not  relevant  to  the  subject 
under  discussion. 

In  Rex  v.  Cockburn,  a  case  tried  before  the  Police  Magistrate 
for  the  City  of  Toronto,  judgment  was  delivered  at  the  close  of  the 
case  on  the  4th  of  February,  1907.  The  magistrate  found  as  a  fact 
that  the  defendant,  the  president  of  the  Ontario  Bank,  had  no 
knowledge  of  the  falsify  of  the  returns  he  signed,  and  held,  as  a 
matter  of  law,  that  such  knowledge  was  an  essential  element  of 
the  crime.  The  only  authority  cited  by  the  magistrate  was  the 
charge  to  the  jury  made  by  Longley,  J.,  in  Rox  v.  Lovitt. 

CALLS    IN    THE    CASE    OF    SUSPENSION    QE    PAYMENT. 

154.  Director  refusing  to  make. — (a)  If  any  suspension  of 
payment  in  full,  in  specie  or  Dominion  notes,  of  all  or  any  of  the 
notes  or  other  liabilities  of  the  bank,  continues  for  three  months 
after  the  expiration  of  the  time  which,  under  the  provisions  of  this 
Act,  would  constitute  the  bank  insolvent;   and, 

(b)  if  no  proceedings  are  taken  under  any  Act  for  the  winding 
up  of  the  bank;   and, 

(c)  if  any  director  of  the  bank  refuses  to  make  or  enforce,  or 
to  concur  in  the  making  or  enforcing  of  any  call  on  the  sharehold- 
ers of  the  bank,  to  any  amount  which  the  directors  deem  necessary 
to  pay  all  the  debts  and  liabilities  of  the  bank; 

such  director  shall  be  guilty  of  an  indictable  offence,  and.  liable,— 

(a)  to  imprisonment  for  any  term  not  exceeding  two  years;  ana, 

(b)  personally  for  any  damages  suffered  by  any  such  default. 
53  V.,  c    21,  s.  92. 

See' sec.  128. 


UNDUE  PREFERENCE  TO   THE   BANK  S   CREDITORS. 

155.  President,  etc.,  giving  undue  Preference  to  any  Cre- 
ditor.— Every  person  who,  being  the  president,  vice-president,  dir- 
ector, manager,  cashier  or  other  officer  of  the  bank,  wilfully  gives 
or  concurs  in  giving  to  any  creditor  of  the  bank  any  fraudulent, 
undue  or  unfair  preference  over  other  creditors,  by  giving  secur- 
ity to  such  creditor,  or  by  changing  the  nature  of  his  claim,  or 
otherwise  howsoever,  is  guilty  of  an  indictable  offence,  and  liable, — 

(a)  to  imprisonment  for  a  term  not  exceeding  two   years;    and, 

(b)  for  all  damages  sustained  by  any  person  in  consequence  of 
such  preference.     53  V.,  c.  31,  s.  97. 
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THE  USING  OF  THE  TITLE  "BANK,"  ETC. 

156.  Unauthorized  Use  of  Title.— Every  person  assuming  or 
using  the  title  of  "bank."  "banking  company,''  "banking  house," 
"banking  association"  or  "banking  institution,"  without  being  au- 
thorized so  to  do  hy  this  Act,  or  by  some  other  Act  in  force  in  that 
behalf,  is  guilty  of  an  offence  against  this  Act.     53  V.,  c.  31,  s.  100. 

The  section  is  designed  to  prevent  persons  doing  business  un- 
der any  name  which  might  mislead  the  public  into  the  belief  that 
it  is  doing  business  with  a  chartered  bank. 

Sec.  157  provides  a  penalty  for  "an  offence  against  this  Act." 
As  to  the  meaning  of  "bank"  in  the  Act,  see  sec.  2. 

PENALTY   FOR    OFFENCE      AGAINST  THIS  ACT. 

157.  Offence  against  this  Act. — Every  person  committing  an 
offence,  declared  to  be  an  offence  against  this  Act,  shall  be  liable 
to  a  fine  not  exceeding  one  thousand  dollars,  or  to  imprisonment 
for  a  term  not  exceeding  five  years,  or  to  both,  in  the  discretion  of 
the  court  before  which  the  conviction  is  had.     53  V.,  c.  31,  s.  101. 

See  sees  132,  133  and  156,  each  of  which  creates  "an  offence 
against  this  Act." 

PROCEDURE. 

158.  Penalties  enforceable  at  Snit  of  Attorney  General  of 
Canada. — The  amount  of  all  penalties  imposed  upon  a  bank  for 
any  violation  of  this  Act  shall  be  recoverable  and  enforceable,  with 
costs,  at  the  suit  of  His  Majesty  instituted  by  the  Attorney  General 
of  Canada,  or  by  the  Minister. 

2.  Appropriation. — Proviso  — Such  penalties  shall  belong  to 
the  Crown  for  the  public  uses  of  Canada:  Provided  that  the  Govern- 
or in  Council,  on  the  report  of  the  Treasury  Board,  may  direct  that 
any  portion  of  any  penalty  be  remitted,  or  paid  to  any  person,  or 
applied  in  any  manner  deemed  best  adapted  to  attain  the  objects  of 
this  Act,  and  to  secure  the  administration  thereof.  53  V.,  c.  31,  s. 
98.  i 

Sees.  134,  135,  141,  142,  145  to  151,  impose  penalties  on  the  bank 
for  violations  of  the  Act.    Cf.  sec.  131  (d). 

SCHEDULES  TO  THE  BANK  ACT.     ' 

The  schedules  are  printed  in  the  body  of  the  Act  as  follows: 
Schedule  A,  after  sec.  4. 
Schedule  B,  after  sec.  9 
Schedule  C,  after  sec.  8$.  and 
Schedule  D,  after  sec.  112. 
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{The  references  are  to  the   Sections  of  the  Act). 
A. 

Act,  application  of 3to7 

Definitions, 2 

Act  of  incorporation — See  Charter. 

Agency  fees, 94 

Association,  Canadian  Bankers' 2  (c) 

by-laws 124 

B. 

Bank,  definition  of, 2  (a) 

unauthorized  use  of  title, 156 

general  powers, 76 

conditions  previous  to  commencing  business  by  new,  . .        14 
entitled    to    hold    goods    manufactured    from    articles 

pledged, 89 

has  prior  claim  over  unpaid  vendor  for  advances  made 
on   security    of  bill   of  lading,    warehouse   receipt  or 

security, 89   (2) 

insolvency  of, 125,  127 

may  acquire  real  estate  for  occupation 79 

may  take  mortgages  by  way  of  additional  security  for 

debts  contracted  to  the  bank, 80 

may  purchase  land  belonging  to  debtor  of  bank  under 

execution, 85 

may  acquire  absolute  title  to  property  mortgaged  to  it       82 
may  acquire  security  for  advances  made  for  building 

ships 

may  take  warehouse  receipts  as  collateral  security,   . .        86 

may  open  branches,  agencies  and  offices 76 

may  engage  in  and  carry  on  business  as  dealer  in  gold 

and  silver  coin  and  bullion 75 

may  -deal  in,  discount,  lend  money,  make  advances  up- 
on security,  and  may  take  as  collateral  security  bills 
of  exchange,   promissory  notes   and  other  negotiable 

securities,  etc., 76 

may   sell  goods   secured  by  warehouse   receipt,   bill  of 

lading,  or  security,  on  non-payment  of  debt,  .  89  (3) 
may  stipulate  for  interest  at  7  per  cent,  per  annum  . .  91 
may  allow  any  rate  or  interest  whatever  upon  money 

deposited 92 

may  receive  collection  fees, 93 

may  receive  agency  fees, 94 

may  receive  deposits  to    the  amount    of  $500.00    from 

persons  unable  to  contract, 95 

may  engage  in  and  carry  on  such  business  generally  as 

appertains  to  the  business   of  banking, 90 

may  not  transact  certain  business 76 

may  exchange  warehouse  receipt  for  bill  of  lading,  and 

vice  versa 76 

may  sell  stock,  bonds,  debentures  or  securities  ac- 
quired as  collateral  security, 78 
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may  lend  money  to  wholesale  manufacturers  upon  se- 
curity  of  goods,   etc.,  manufactured   or  procured  by 

him, 88  (3) 

may  lend  money  to  wholesale  purchasers   or  shippers 

or  dealers,  upon  security  of  products 88 

not  bound  to  see  to  trusts  in  relation  to  shares 52 

not  bound  to  see  to  trusts  in  relation  to  deposits  ....        96 

returns  by  the  bank 112 

shall   transmit  annual   statement  of   dividends  remain- 

•     «  ing  unpaid, 114 

shall  not  hold  any  real  estate  except  such  as  is  re- 
quired for  its  own  use  for  any  period  exceeding  seven 

years 83 

shall    not    acquire    warehouse   receipt,     etc.,    to  secure 

payment  of  any  bill  not  negotiated  at  time 90 

Shall  not,  either  directly  or  indirectly  deal  in,  buying 

and  selling,  etc.,  of  goods,  wares  and  merchandise.  76 
shall  not  pledge,  assign,  or  hypothecate  its  notes,  ....  63 
shall   not,    either   directly   or   indirectly,   engage   or   be 

engaged  in  any  trade  or  business  whatsoever 76 

shall  not,  either  directly  or  indirectly,  purchase,  -deal 
in,  lend  money  or  make  advances  upon  security  or 
purchase  of  any  of  its  own  or  any  other  bank's  capi- 
tal stock, 76 

shall  not  lend  money,  make  advances  on  security, 
mortgage    or    hypothecation    of    any    land,  ships,  or 

upon  the  security   of  any  goods,  etc., 76 

Bank  Holidays — See  Bills  of  Exchange  Act. 

Bill  of  lading,  defined 2  (h) 

as  security 86,  88 

Bonds,  how  to  be  signed 73 

Books,  inspection  of, 56 

British  Columbia,  Bank  of, , 5 

British  North  America,  Bank  of 6,  7 

Business. — See  Bank. 

conditions  precedent  to  commencing 14 

authorized 76 

prohibited 76,  146 

By-laws — Bankers'  Association 124 

directors, 29 

shareholders, 18 

C. 

Calls — Forfeiture  of  shares  for  non-payment  of 40 

recovery  of 42 

sale  and  transfer   of  shares  in  such  cases, 40 

forfeiture  of  shares  for  non-payment  of 128 

how  calls  after  suspension  of  bank  are  made    and    en- 
forced,   . .    . 128 

must  be  paid  before  voting 32 

refusal  by  director  after  suspension  of  bank  to  make  ....  128 

time  of  and  notice 38 

Canadian  Bankers  Association — See  Association. 

Capital  stock — Reduction  of, 35 

increase  of,  and  requirements 33 

of  banks  after  being  incorporated  to  be   not    less    than 

$500,000 10 
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lost    to    be    made    up    by   calls  upon    shareholders    to 

amount  equivalent  to  loss 39 

allotment  of  increased  capital, 34 

subscription  before  first  meeting, 13 

Certificate  from  Treasury  Board, 14  to  16 

Charter,  "contents  of, 8 

form  of, 9 

continuation  of  certain  charters 4 

forfeiture  of, 4,  127 

lapse  of, 16 

Circulation  Redemption  Fund, 2,  64  to  69 

Collateral  security — See  Bank. 

Collection  fees, 93 

Commencement  of  business, 14.  132 

Curator,  defined 2  (d) 

appointment 117,  118 

powers  and  duties,  etc 119  to  122 

D. 

Deposits,  interest  on, 92 

from  minors,  etc., 95 

trusts  as  to, 96 

repayment  to  heirs, 97 

Directors — branches,  directors  for, 30 

British  subjects,  majority  must  be, 20 

election  of,  first, 13 

election  of,  annual, 18,  21-23 

election  of,  failure  to  hold, 27 

re-election, 19 

inspection  of  books  and  accounts  by, 56 

liability  of, 58,  129 

loans  or  discounts  to 18  (h) 

meetings  of, 28 

number  of 18  (c) 

general  powers, 19,  29 

provisional 11,  12 

qualification, 18  (d),  20 

quorum, 18    (c) 

removal  for  cause 18  (g) 

statements  by, ' 54,  55 

vacancies, 18  (e),  25 

Discount,  rate  of 91 

to  directors 18  (h) 

Dividends — capital  not  to  be  impaired  by, 58 

declaration  and  notice  of, 57 

place  of  payment  of, 36 

rate  of,  limitation 59 

trust,  on  shares  held  in, 52 

•statement  of  unpaid, 114 

Dominion  government  cheques, 98 

Dominion  notes — payment  in,  up  to  $100.00, 72 

to  be  clean, 72 

redemption,  place  of, 60 

reserve,  part  of,  to  be  in, 60 

supply  to  bank, 60 

Double  liability  clause 125 
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E 

Executor,  holding  shares, 53 

.transmission  of  shares 47-50 

r. 

False  statement  in  return, 153 

in  security, 143 

Forfeiture — See  Calls. 
Forms — See  Schedules. 


Goods,  wares  and  merchandise — See  Bank. 

-definition, 2  (f) 

manufactured  from  articles  pledged, 89 

Government  cheques  cashed  at  par, 98 


Holidays—See  Bills  of  Exchange  A<;t 

I. 

Incorporation  of  bank, 11 

Insolvency — 'directors'  liability, 125,  129 

double  liability  of  shareholders, 125 

bank's  liability, 126 

'    notes  outstanding,  first  charge, 131 

redemption  of  notes, 116 

calls  upon  shareholders, . .  130 

what  constitutes  insolvency, 127 

winding  up, 149,  159 

Inspection  of  books  and  accounts, 56 

Interest  on  deposits, 92 

chargeable  by  bank, 91 

Internal  regulations, 18 

I*. 

Lien  of  bank, 77,  89 

Limitation,  statute  of, 126 

List  of  shareholders, 114.  150 

Loans,  on  mortgage, 76,  80 

stocks,  negotiable  instruments,  etc 76 

sale  of  security, , 78 

warehouse  receipt  or  bill  of  lading 86,87 

false  statement, 143 

prohibited  loans, 76 

lien  on  debtor's  slhares 77 

shipbuilding,  in  aid  of, 85 

timber,  on  standing 84 

priority  over  unpaid  vendor, „89 

wholesale  dealer  or  manufacturer, 88,  89 
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M 


Manufacturer,  definition  of, 2  (i) 

loans  to 88,  89 

Meetings  of  subscribers, 13 

shareholders,  annual 13  (2),  18  (a) 

shareholders,  special, 31 

shareholders,  voting, 32 

Minister,   defined, 2 

Mortgages — See  loans, 

N. 

Notes,  issue  of, 61 

after  certificate  obtained, 14 

unauthorized  issue 136 

advances  on,  not  recoverable 63 

advertisement  on,  prohibited, 137 

amount  of  issue, 61 

counterfeit,  stamping  of, 75 

defaced  or  torn, 72  (2) 

defacing,  penalty  for, 137 

excessive  issue,  penalty  for, 135 

first  change  on  assets, 131 

fraudulent  issue  or  acceptance, 140 

payable  at  par  throughout  Canada, 70 

pleading  prohibited 63,  139 

redemption  of, 64-65,  71-2 

signatures  on 74 

Notice,  public, 2  (2) 

O. 

Offences, 132-157 

Officers,  appointment  of, 30 

duties , 29  (b) 

false  returns  by, 153 

fraud  in  issue  of  notes, 138,  1.40 

pledging  notes, 30 

salaries, 30 

security  for, - 30 

undue  preference  by, 155- 

voting  at  meetings  forbidden, 32, 

P. 

Penalties,  offences  and, 132,  157 

recovery  and  disposal  of, 158 

Pension  fund 18  (2)  129  (2) 

Powers — See  Bank. 

Preference,  undue, 155 

President  and  vice-president 24 

election  casting  vote 28 

removal  for  cause, 31 

remuneration, , 18  (lg) 

vacancy  in  office, 26 

honorary  president 2  (j),  24  (2) 

Provisional  directors, 11,  12 

Proxies, 18  (b-).  32 

Purchase  of  assets  of  another  bank, 99    m 

n 
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R. 

Real  estate — See  Bank. 

Real  estate,  see  Bank. 

for  use  of  bank, , 79 

otherwise  acquired, : 81,  8-2 

limited  time, S3 

Reserve, 60,  134 

Returns — list  of  shareholders, 114,  150 

unclaimed  balances, 114,  151 

unpaid  drafts, i 114,  149 

monthly, 112,  147 

special, 113,  148 

false  statement  in, 153 

S. 

Schedule  A, 4 

B, 9 

C, 88 

D, 112 

Security — See  Loans,  Officers. 

Shareholders — See  By-laws,   Returns,  Meetings,   Shares. 

Shares,  amount  of, 10 

See  Calls. 

cancellation  of  subscriptions 37 

lien  of  bank, 77 

sate  of  by  bank 145 

personal  property, 36 

transfer, 43,  45,  46 

fraudulent  transfer, . 133 

inspection  of  list  by  shareholders, 44 

transfer  within  60  days  of  suspension, 130 

transmission, 47.  51 

shares  held  in  trust, 52,  53 

Statements  at  general  meetings, 54,  55 

Suspension  of  payment. — See  Curator,  Insolvency. 

Notes  during  suspension, 13S 


Transfer  and  Transmission — See  Shares. 

Transfer  books,  closing  of,  before  dividend, 57 

Trusts,  as  to  deposits, 96 

as  to  shares, 52 

Trustee-holder  of  shares, 53 

W. 

Warehouse  receipt,  definition 2  (g) 

acquiring  improperly 141 

advances  on 86.  87 

alienation  of  goods  by  bank, 142 

false  statement  in, 143 

irregular  sale  of  goods  by  bank, 144 

Wholesale  dealer  or  manufacturer, 88 

Winding  up. — See  Insolvency.     See  also  the  Winding-up  Act, 
supra. 


BILLS  OF  EXCHANGE 

CHEQUES  and  PROMISSORY 

NOTES 

BllvlyS  OF  EXCHANGE  ACT 
ANNOTATED 


BILLS  OF  EXCHANGE  ACT. 

The  Bills  of  Exchange  Act  is  a  codifying  Act,  and  the  rule  for 
its  construction  was  thus  stated  toy  Lord  Herschell  in  the  case  of 
Bank  of  England  v.  Tagliano  (1891),  A.  C.  at  p.  144: 

"I  think  the  proper  course  is  in  the  first  instance  to  examine 
the  language  of  the  statute  and  to  ask  what  is  its  natural  mean- 
ing, uninfluenced  by  any  consideration  derived  from  the  previous 
state  of  the  law,  and  not  to  start  with  inquiring  how  the  law  pre- 
viously stood,  and  then,  assuming  that  it  was  probably  intended  to 
leave  it  unaltered,  to  see  if  the  words  of  the  enactment  will  bear 
an  interpretation  in  conformity  with  this  view. 

"If  a  statute,  intended  to  embody  in  a  code  a  particular  branch 
of  law,  is  to  be  treated  in  this  fashion,  it  appears  to  me  its  utility 
will  be  almost  entirely  destroyed,  and  the  very  object  with  which  it 
was  enacted  will  be  frustrated.  The  purpose  of  such  a  statute  sure- 
ly was  that  on  any  point  specifically  dealt  with  by;  it,  the  law  should 
be  ascertained  by  interpreting  the  language  used  instead  of,  as  be- 
fore, by  roaming  over  a  vast  number  of  authorities  in  order  to  dis- 
cover what  the  law  was,  extracting  it  by  a  minute,  critical  examina- 
tion of  the  prior  decisions,  dependent  upon  a  knowledge  of  the  ex- 
act effect  even  of  an  obsolete  proceeding  such  as  a  demurrer  to  evi- 
dence. I  am  of  course  far  from  asserting  that  resort  may  never 
be  had  to  the  previous  state  of  the  law  for  the  purpose  of  aiding  in 
the  construction  of  the  provisions  of  the  code.  If,  for  example,  a 
provision  be  of  doubtful  import,  such  resort  would  be  perfectly 
legitimate.  Or,  again,  if  in  a  code  of  the  law  of  negotiable  instru- 
ments words  be  found  which  have  previously  acquired  a  technical 
meaning  or  been  used  in  a  sense  other  than  their  ordinary  one,  in  rela- 
tion to  such  instruments,  the  same  interpretation  might  well  be  put 
upon  them  in  the  code.  I  give  these  as  examples  merely;  they,  of 
course,  do  not  exhaust  the  category.  What,  however,  I  am  ventur- 
ing to  insist  upon  is,  that  the  first  step  taken  should  be  to  interpret 
the  language  of  the  statute,  and  that  an  appeal  to  early  decisions 
can  only  be  justified  on  some  special  ground. 


966  BILLS  OF  EXCHANGE  ACT. 

THE  REVISED  STATUTES  OF  CANADA,  1906. 

CHAPTER  119. 

AN  ACT  RELATING  TO  BILLS  OF  EXCHANGE,  CHEQUES  AND 
PROMISSORY  NOTES. 

SHORT  TITLE. 

1.  Short  title. — This  Act  may  ibe  cited  as  the  Bills  of  Exchange 
Act    53  V.,  c.  33,  s.  1.    tEng.  s.  1. 

This  Act  is  a  consolidation  of  the  Bills  of  Exchange  Act,  1890, 
and  amending  Acts.  The  Canadian  Act  is  based  on.  but  differs  in 
some  respects  from  the  English  Bills  of  Exchange  Act,  1881.  which 
was  drafted  by  Chalmers.  For  historical  introduction,  see  also  Fal- 
conbridge  on  Banking  and  Bills  of  Exchange;  chaps.  30  and  31. 

INTERPRETATION. 

2.  Definitions. — In  this  Act,  unless  the  context  otherwise  re- 
quires,— 

(a)  "acceptance"  means  an  acceptance  completed  by  delivery  or 
notification: 

Ob)  "action"  includes  counter-claim  and  set  off; 

(c)  "bank"  means  an  incorporated  bank  or  savings  bank  car- 
rying on  business  in  Canada; 

(d)  '  'bearer"  means  the  person  in  possession  of  a  bill  or  note 
which  is  payable  to  bearer; 

(e)  "bill"  means  bill  of  exchange,  and  "note"  means  promis- 
sory note; 

(f)  "delivery"  means  transfer  of  possession,  actual  or  con- 
structive, from  one  person  to  another; 

(g)  "holder"  means  the  payee  or  indorsee  of  a  bill  or  note  who 
is  in  possession  of  it,  or  the  bearer  thereof; 

(b)  "endorsement"  means  an  endorsement  completed  iby  deliv- 
ery 

(i)  "issue"  means  the  first  delivery  of  a  bill  or  note  complete 
in  form,  to  a  person  who  takes  it  as  a  (holder; 

(j)  "value"  means  valuable  consideration; 

(k)   "defence"  includes  counter-claim; 

(1)  "non-business  days"  means  days  directed  by  this  Act  to  be 
observed  as  legal  holidays  or  non-juridical  days. 

2.  Any  day  other  than  as  aforesaid  is  a  business  day.  53  V., 
c.  33,  ss.  2  and  91.     Eng.  ss.  2  and  92. 

(a)  Acceptance. — As  to  the  operative  definition  and  requisites 
of  an  acceptance,  see  sees.  35  et  seq. 

As  to  delivery  or  notification  to  complete  a  contract  on  a  bill, 
see  sees.  39.  40  and  41.    Delivery  is  defined  by  clause  (f). 

(b)  Action. — The  word  "action"  is  used  in  sees.  11,  49,  58,  93, 
157  and  183.    By  clause  (k)  defence  includes  counter-claim. 

Set  off  is  of  a  different  nature  from  counter-claim.  A  set  off 
consists  of  a  defence  to  the  original  claim  of  the  plaintiff.  A  count- 
er-claim is  an  assertion  of  a  separate  and  independent  demand 
which  does  not  answer  or  destroy  the  original  claim  of  the  plaintiff. 

(c)  Bank. — Banking  in  Canada  is  carried  on  by  the  chartered 
banks,  certain  savings  banks,  and  private  bankers.  A  bank  under 
the  Act  does  not  include  a  private  banker.  Savings  banks  are  gov- 
erned by  R.  S.  C,  cc.  30  and  32. 
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(d)  Bearer. — As  to  when  a  bill  or  note  is  payable  to  bearer,  see 
sec.  21.  A  bill  payable  to  bearer  is  negotiated  by  delivery  (sec.  60). 
The  possessor  of  a  bill  or  note  payable  to  order  is  not  technically 
the  "bearer"  of  it,  but  "bearer"  is  included  in  "holder"  as  defined 
by  clause  (g). 

(e)  Bill  and  Note. — The  operative  definitions  of  these  words 
are  contained  in  sees.  17  and  176.     A  cheque  is  defined  by  sec.  165. 

(f)  Delivery. — Delivery  is  necessary  to  make  any  contract  on 
a  bill  complete  and  irrevocable  (sec.  39.)  A  person  is  said  to  have 
constructive  possession  of  a  thing  when  it  is  in  the  actual  posses- 
sion of  his  servant  or  agent  on  his  behalf  ;  therefore  delivery  may 
be  effected  without  change  of  actual  possession  in  three  cases,  name- 
ly: (1)  A  bill  is  held  by  C.  on  his  own  account;  he  subsequently 
holds  it  as  agent  for  D:  (2)  A  bill  is  held  by  C.'s  agent,  who  sub- 
sequently attorns  to  D.  and  holds  it  as  his  agent:  (3)  A  ibill  is 
held  by  D.  as  agent  for  C;  he  subsequently  holds  it  on  his  own  ac- 
count.    Chalmers,  p.  4. 

(g)  Holder. — Holder  as  here  defined  includes  classes  of  persons 
who  are  holders   in  different  senses:  — 

(1)  The  lawful  holder  or  holder  in  due  course  (sec.  56).  In 
this  sense  bolder  includes  a  person  to  whom  a  bill  is  by  its  terms 
payable  and  whose  title  is  good  against  all  the  world;  and  also  a 
person  to  whom  a  bill  is  by  its  terms  payable,  and  who,  as  against 
third  parties,  is  entitled  to  enforce  payment  thereof,  though,  as  be- 
tween himself  and  his  transferor,  he  is  a  mere  agent  or  bailee  with 
a  defeasible  title,  e.g.,  an  endorsee  for  collection. 

(2)  An  unlawful  holder,  that  is,  a  person  to  whom  a  bill  is  by 
its  terms  payable,  whose  possession  is  unlawful  (e.g.,  the  finder  of 
a  bill  endorsed  in  blank),  but  who  nevertheless  can  give  a  valid 
discharge  to  a  person  paying  it  in  good  faith,  and  also  a  good  title 
to  a  person  who  takes  it  before  maturity  in  good  faith  and  for  value 
(sec.  74).  An  unlawful  holder  must  be  distinguished  from  a  mere 
wrongful  possessor,  e.g.,  a  person  holding  under  a  forged  endorse- 
ment, or  a  person  who  has  stolen  a  bill  payable  to  the  order  of  an- ' 
other  (sec.  49.)  A  wrongful  possessor  has  no  title  and  gives  none. 
Chalmers,  p.  5. 

Possession  is  an  essential  part  of  the  definition.  As  to  holder 
for  value,  see  sec.  54.     Bearer  is  defined  by  clause  (d). 

(h)    Endorsement. — As  to  delivery,   see  clause   (f). 

As  to  the  other  requisites  of  an  endorsement  to  operate  as  a 
negotiation,  see  sees.  62,  et  seq. 

The  word  endorser  primarily  denotes  the  holder  of  a  bill  who 
endorses  it,  but  it  is  also  used  to  denote  any  person  who  signs  a 
bill  otherwise  than  as  drawer  or  acceptor  and  thereby  incurs  the 
liabilities  of  an,  endorser  to  a  holder  in  due  course  (sec.  131.)  A 
person  who  signs  a  bill  although  not  the  holder  of  it  is  called  un- 
der the  foreign  codes  the  giver  of  an  "aval." 

The  term  endorsee  is  used  to  denote  not  only  the  person  to 
whom  a  bill  is  specially  endorsed,  but  also  any  person  who  makes 
title  through  an  endorsement,  e.g.,  the  bearer  of  a  bill  endorsed  in 
iblank.  Chalmers,  p.  6.  Of.  also  notes  to  clause  (g)  supra,  as  to  a 
holder  for  collection. 

(i)  Issne.— The  term  issue  is  used  in  sees.  28,  30  and  160.  The 
"re-issue"  of  a  bill  is  provided  for  by  sec.  73.  As  to  a  "complete" 
bill:  cf.  sees.  31  and  56. 

(j)  Valne.— The  operative  definition  of  valuable  consideration 
is  contained  in  section  53.     See  also  sees.  54  to  58. 
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(k)  Defence.— The  word  is  used  in  sees  15  and  74.  Cf.  clause 
(b),  supra. 

(1)  Non-business  Days. — Sec.  43  provides  that  in  all  matters  re- 
lating to  bills,  certain  days  and  no  others  shall  be  observed  as  legal 
holidays  or  non-juridical  days. 

See  sees.  G,  42,  and  notes  to  sec.  43. 

PART  I. 
GENERAL. 

3.  Things  done  in  Good  Faith. — A  thing  is  deemed  to  be  done 
in  good  faith,  within  the  meaning  of  this  Act,  where  it  is  in  fact 
done  honestly  whether  it  is  done  negligently  or  not.  53  V.,  c.  33, 
s.  89.     Ens.  s.  90. 

The  expression  "in  good  faith"  is  used  in  sees.  5G,  139,  172  and 
175. 

Negligence  or  carelessness  on  the  part  of  the  holder  of  a  bill  is 
not  of  itself  sufficient  to  deprive  him  of  his  remedies  for  procuring 
its  payment  (Jones  v.  Gordon  1877),  2  App.  Cas.,  H.  L.  629;  but  neg- 
ligence or  carelessness  when  considered  in  connection  with  the  sur- 
rounding circumstances  may  be  evidence  of  bad  faith:  Re  Gomer- 
fcall  (1875),  1  Ch.  D.  146.  Every  case  must  be  determined  on  its  own 
merits.    Cf.  Tatam-  v.  Haslar,  1889,  23  Q.  B.  D.,  at  p.  348. 

In  Allotcay  v.  Hrabi,  14  Man.  R.  627,  the  evidence  did  not 
clearly  show  that  the  promissory  notes  sued  on  had  been  signed  by 
the  defendants,  and  it  was  proved  that,  if  they  had  signed  them, 
they  did  so  without  knowing  that  they  were  promissory  notes  and 
in  the  belief,  induced  by  the  false  representations  of  the  agent  of 
the  payee,  that  the  documents  they  signed  were  petitions  to  the 
Government  for  a  road: — Held,  following  Foster  v.  McKinnon 
(1869),  L.R.  4  C.P.  704,  and  Lewis  v.  Clay  (1897),  77  L.T.,  653,  that, 
notwithstanding  the  language  of  sects.  56  and  74  (b.)  of  the  Bills 
of  Exchange  Act,  1890,  the  defendants  were  not  liable  to  the  plain- 
tiffs, although  they  were  holders  in  good  faith,  for  value  and  with- 
out notice  of  any  defect  or  fraud  and  had  acquired  the  notes  during 
their  currency. 

4.  Signature. — Where,  by  this  Act,  any  instrument  or  writing 
Is  required  to  be  signed  by  any  person,  it  is  not  necessary  that  he 
should  sign  it  with  his  own  hand,  but  it  is  sufficient  if  his  signature 
is  written  thereon  by  some  other  person  by  or  under  his  authority: 
53  V.,  c.  33,  s.  90.     Eng.  s.  91. 

Sec.  131  provides  that  no  person  is  liable  as  drawer,  endorser, 
or  acceptor  of  a  bill  who  has  not  signed  it  as  such.  Cf.  sees.  17, 
36,   62,  63,  132,  151  and  176. 

By  or  under  his  Authority. — Subject  to  the  provisions  of  the 
Act,  a  forged  or  unauthorized  signature  is  wholly  inoperative,  un- 
less the  party  against  whom  it  is  sought  to  retain  or  enforce  pay- 
ment is  precluded  from  setting  up  the  forgery  or  want  of  authority 
(sec.  49).  An  unauthorized  signature  may  become  binding  by  rati- 
fication (see  notes  to  sec.  49.) 

A  signature  by  procuration  operates  as  notice  that  the  agent 
has  but  a  limited  authority  to  sign,  and  the  principal  is  bound  by 
such  signatures  only  if  the  agent  in  so  signing  was  acting  within 
the  actual  limits  of  his  authority  (sec.  51.) 

A  signature  by  an  agent  must  be  the  principal's  signature,  or 
the  agent's  signature  for  or  on  his  behalf;  if  the  agent  merely  adds 
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words  to  his  own  signature  describing  himself  as  agent,  he  will  be 
liable,  and  not  the  principal.     Cf.  sec.  52. 

5.  What  required  of  Corporation. — In  the  case  of  a  cor- 
poration, where,  by  this  Act,  any  instrument  or  writing  is  required 
to  be  signed,  it  is  sufficient  if  the  instrument  or  writing  is  duly 
sealed  with  the  corporate  seal;  but  nothing  in  this  wection  shall  be 
construed  as  requiring  the  bill  or  note  of  a  corporation  to  be  under 
seal.     53  V.,  c.  33,  s.  90.     Eng.  s.  91. 

By  the  law  merchant  an  instrument  under  seal  is  not  negotiable, 
but.  this  section  makes  an  exception  in  the  case  of  bills  and  notes 
staled  with  the  corporate  seal  of  a  company. 

The  section;  deals  only  with  the  form  of  signature.  It  does  not 
touch  the  question  of  capacity  to  contract  J  see  tecs.  47  and  48.  Cf. 
R.    S.    C,    c.    79,   sees.    32,   115   and    160. 

Similar  provisions  are  also  contained  in  several  of  the  provin- 
cial Companies  Acts.  In  every  case  of  a  bill  or  note  signed  by  or 
on  behalf  of  a  company,  it  is  necessary  to  consult  the  statute  which 
is  applicable  in  the  particular  instance. 

In  the  case  of  a  bank,  see  sees.  73  and  74  of  the  Bank  Act,  supra. 

6.  Computation  of  Time. — Where,  by  this   Act,  the  time  lim- 
ited for  doing  any  act  or  thing  is  less  than    three    days,    in    reck-« 
oning  time,    non-business    days    are  excluded.     53   V.,    c.    33,  s.    91. 
Ens.  s.  92. 

Non-business  days,  as  defined  by  sec.  2  (0  are  the  days  direct- 
ed by  the  Act  to  be  observed  as  legal  holidays  or  non-juridical  days. 
What  days  are  to  be  so  observed  is  defined  by  sec.  43. 

This  section  will  be  applicable  to  sec.  80  (acceptance),  and  sec. 
94  epresentment  to  acceptor  for  honour.  Cf.  also  sees.  97  and  103 
(notice  of  dishonour.) 

7.  Crossing  dividend  Warrants. — The  provisions  of  this  Act 
as  to  crossed  cheques  shall  apply  to  a  warrant  for  payment  of  div- 
idend.    o3  V.,  c.  33,  s.  94.     Eng.  s.  95. 

8.  The  Bank  Act  not  affected.— Nothing  in  this  Act  shall  af- 
fect the  provisions  of  the  Bank  Act.     53  V.,  c.  33,  s.  95.     Eng.  s.  97. 

See  Bank  Act.  especially  sees.  61  to  75,  supra. 

9.  Imperial  Acts,  15  Geo.  III.,  c.  51,  and  17  Geo.  III.,  c.  30. 
— The  Act  of  the  Parliament  of  Great  Britain  passed  in  the  fifteenth 
year  of  the  reign  of  His  Majesty  George  III.,  intituled  "An  Act  to 
restrain  the  negotiation  of  Promissory  Notes  and  Inland  Bills  of 
Exchange  under  a  limited  sum  within  that  part  of  Great  Britain 
called  England,  and  the  Act  of  the  .said  Parliament  passed  in  the 
seventeenth  year  of  His  Majesty's  -reign,  intituled  An  Act  for 
further  restraining  the  negotiation  of  Promissory  Notes  and  Inland 
Bills  of  Exchange  under  a  limited  sum  within  that  part  of  Great 
Britain  called  England,  shall  not  extend  to  or  be  in  force  in  any 
province  of  Canada,  nor  shall  the  said  Acts  make  void  any  bills, 
notes,  drafts  or  orders  made  or  uttered  therein.     53  V...  c.  33,  s.  95." 

The  Act  of  1890  repealed  certain  Dominion  and  provincial  stat- 
utes then  in  force,  but  contained  no  provision,  other  than  this  sec- 
tion, expressly  affecting  any  Imperial  Statute.  The  statutes  men- 
tioned in  this  section  are  no  longer  in  force  in  England. 

10.  Common  Law  of  England. — The  rules  of  the  common  law 
of  England,  including  the  law  merchant,  save  in  so  far  as  they  are 
inconsistent  with  the  express  provisions  of  this  Act,  shall  apply  to 
bills  of  exchange,  promissory  notes  and  cheques.  54-55  V.,  c.  17,  8. 
8.     Eng.  s.  97. 
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Sec.  10  has  been  added  to  meet  cases  not  exhaustively  daalt 
with  by  other  sections. 

The  Act  governs  the  form,  issue,  negotiation  and  discharge  of 
bills,  the  manner  in  which  persons  become  liable  as  parties  thereto, 
etc.  Sec.  10  has  been  added  to  meet  cases  not  exhaustively  dealt 
with  by  other  sections.  But  matters  of  civil  obligation  resulting 
from  the  substance  of  the  contracts  entered  into  by  parties  to  bills 
and  the  consequences  of  such  contracts  are  as  a  rule  governed,  not 
by  the  common  law  of  England  or  the  law  merchant,  but  by  the 
appropriate  provincial  law.  See  Guy  v.  Pare,  1892,  Q.  R.,  1,  S.  C. 
443;  Noble  V.Forgr<H&,  1899,  Q.  R...  17  S.  C.  234;  Cook  v.  Dodd.s,  1903. 
6  O.  L.  R.  608;  Falconbridge  on  Banking  and  Bills  of  Exchange,  pp. 
357  et  seq.;  28  C.  L.  T.  and  R.  812  et  seq.  The  question  of  capacity 
is  expressly  referred  by  the  Act  to  the  appropriate  law  governing 
capacity  to  contract.     See  sec.  47. 

11.  Protest  "Prima  Facie"  Evidence. — A  protest  of  any  bill 
or  note  within  Canada  and  any  copy  thereof  as  copied  by  the  notary 
or  justice  of  the  peace,  shall,  in  any  action  be  prima  facie  evidence 
of  presentation  and  dishonor,  and  also  of  service  of  notice  of  such 
presentation  and  dishonor  as  stated  in  such  protest  or  copy.     53  V., 

,c.  33,  s.  93. 

12.  Copy  of  Protest  "prima  facie"  Evidence.— If  a  bill  or  net  a. 
presented  for  acceptance,  or  payable  out  of  Canada,  is  protested  for 
non-acceptance  or  non-payment,  a  notarial  copy  of  the  protest  and 
of  the  notice  of  dishonour,  and  a  notarial  certificate  of  the  service 
of  such  notice,  shall  be  received  in  all  courts  as  prima  facie  evi- 
dence of  such  protest,  notice  and  service.     53  V.,  e.  33.  s.  71. 

13.  Officer  of  the  Bank  not  to  Act  as  Notary.— No  clerk, 
teller  or  agent  of  any  bank  shall  act  as  a  notary  in  the  protesting 
of  any  bill  or  note  payable  at  the  bank  or  at  any  of  the  branches  of 
the  bank  in  which  he  is  employed.     53  V.,  c.  33,  s.  61. 

14.  Consideration,  Purchase  Money  of  Patent.— Every  bill 
or  note  the  consideration  of  which  consists,  in  whole  or  in  part 
of  the  purchase  money  of  a  patent  right,  or  of  a  partial  interest, 
limited  geographically  or  otherwise,  in  a  patent  right,  shall  have 
written  or  printed  prominently  and  legibly  across  the  face  thereof, 
before  the  same  issued,  the  words  Given  for  a  patent  right. 

2.  Without  such  words  thereon,  such  instrument  and  any  re- 
newal thereof  shall  be  void,  except  in  the  hands  of  a  holder  in  due 
course  without  notice  of  such  consideration.     53  V.,  c.  33,  s.  30. 

15.  Transferee  to  take  with  Equities.— The  endorsee  or  other 
transferee  of  any  such  instrument  having  the  words  aforesaid  so 
printed  or  written  thereon  shall  take  the  same  subject  to  any  de- 
fence or  set-off  in  respect  of  the  whole  or  any  part  thereof  which 
would  have  existed  between  the  original  parties.     53  V.,  c.  33,  s.  30. 

By  sec.  2,  clause  (b)  set  off  is  included  in  action,  and  by  clause 
(k)  defence  includes  counter-claim. 

16.  Transferring  Defective  Note — Indictable  Offence — 
Penalty.  —  Every  one  who  issues,  sells  or  transfers,  by  en- 
dorsement or  delivery,  any  such  instrument  not  having  the  words 
given  for  a  patent  right  printed  or  written  in  manner  aforesaid 
across  the  face  thereof,  knowing  the  consideration  of  such  instru- 
ment to  have  consisted,  in  whole  or  in  part,  of  the  purchase  money 
ot  a  patent  right,  or  of  a  partial  interest,  limited  geographically  or 
otherwise,  in  a  patent  right,  is  guilty  of  an  indictable  offence,  and 
liable  to  imprisonment  for  any  term  not  exceeding  one  year,  or  to 
such  fine  not  exceeding  two  hundred  dollars,  as  the  court  thinks  fit. 
53  V.,  c.  33.  s.  30. 
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By  sec.  165,  except  as  otherwise  provided  in  Part  III.,  the  pro- 
visions, of  this  Act  applicable  to  a  bill  of  exchange  payable  on  de- 
mand apply  to  a  cheque.  Part  III  contains  special  provisions 
with  regard  to  a  cheque  which  is  not  presented  for  payment  with- 
in a  reasonable  time,  and  the  termination  of  a  bank's  duty  and  au- 
thority to  pay  a  cheque,  and  also  with  regard  to  crossed  cheques. 

By  sec.  186,  subject  to  the  provisions  of  Part  IV,  and  except  as 
provided  by  sec.  186,  the  provisions  of  the  Act  relating  to  bills  of 
exchange  apply,  with  the  necessary  modifications,  to  promissory 
notes.  In  the  application  of  such  provisions  the  maker  of  a  note 
shall  be  deemed  to  correspond  w'»h  the  acceptor  of  a  bill,  and  the 
first  endorser  of  a  note  shall  be  deemed  to  correspond  with  the 
drawer  of  an  accepted  bill  payable  to  drawer's  order.  The  follow- 
ing provisions  as  to  bills  do  not  apply  to  notes,  namely:  those  re- 
lating to  (a)  presentment  for  acceptance;  (b)  acceptance;  (c)  accep- 
tance supra  protest;    (d)  bills  in  a  set. 

Form  of  Bill  and  Interpretation. 

17.  Bill  of  Exchange  defined. —A  bill  of  exchange  is  an  un- 
conditional order  in  writing,  addressed  by  one  person  to  another, 
signed  by  the  person  giving  it,  requiring  the  person  to  whom  it  Is 
addressed  to  pay,  on  demand  or  at  a  fixed  or  determinable  future 
time,  a  sum  certain  in  money  to  or  to  the  order  of  a  specified  person, 
or  to  bearer. 

2.  Non-compliance  with  Requisitees. — An  instrument  which 
does  not  comply  with  the  requisites  aforesaid,  or  which  orders  any 
act  to  be  done  in  addition  to  the  payment  of  money.,  is  not,  except 
as  hereinafter  provided,  a  bill  of  exchange. 

3.  Unconditional  Order. — An  order  to  pay  out  of  a  particular 
fund  is  not  unconditional  within  the  meaning  of  this  section:  Pro- 
vided that  an  unqualified  order  to  pay.,  coupled  with, — 

(a)  an  indication  of  a  particular  fund  out  of  which  the  drawee 
is  to  reimburse  himself,  or  a  particular  account  to  be  debited  with 
the  amount;   or, 

(•b)  a  statement  of  the  transaction  which  gives  rjse  to  the  bill; 
is  unconditional.     53  V.,  c.  33,  s.  3.     Eng.  s.  3. 

Bill  of  Exchange. — A  bill  is  sometimes  called  a  draft,  and  an 
accepted  bill  an  acceptance.  The  person  who  gives  the  order  is 
called  the  drawer.  The  person  to  whom  it  is  addressed  is  called 
the  drawee,  and  if  he  signifies  his  assent  to  the  order  (sec.  35),  he 
is  then  called  the  acceptor.  The  person  to  whom  the  money  is  pay- 
able is  called  the  payee  or  bearer  (sec.  2.).  as  the  case  may  be. 
If  he  transfers  the  bill  by  indorsement  (sec.  2),  he  is  called  the  en- 
dorser (sec.  131);  if  by  delivery  only,  he  is  called  the  transferor  by 
delivery   (sec.  137).     The  holder  is  defined  by  sec.  2. 

Permissive.— A  Bill  of  Exchange  may  be  written  in  pencil,  Geary 
v.  Physic,  5  B.  and  C.  238  (1826).  and  drawn  in  anv  language,  r* 
Marseilles  Co.,  30  Ch.  D.  598  (1885).  No  special  form  of  words  .« 
essential,  Ellison  v.  ColUngridge.  9  C.  B.  570  (1850).  provided  the  for<*- 
going  statutory  definition  is  complied  with.  Where  an  instrument 
is  so  ambiguously  worded  that  it  is  doubtful  whether  it  was  intend- 
ed for  a  bill  or  note,  the  holder    may    treat    it   at    his    option    as 
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either:  Edis  v.  Bury,  6  B.  and  G.  433  (1827).    Also  in  the  cases  men- 
tioned in  section  26. 

Essential.— {1)  A  bill  is  an  "order."  Its  terms  must  be  imperative, 
not  precative,  but  tiie  insertion  of  mere  words  of  courtesy  will  not 
make  it  precative.  Thus,  an  instrument  running  "Mr.  B.  will 
much  oblige  Mr.  A.  by  paying  to  the  order  of  0.,  etc.,"  was  held 
good  as  a  Dili:  Huff  v.  \veob,  l  Ksp.  12y  (1794),  but  an  instrument 
running  "Please  let  bearer  have  £100  and  you  will  much  oblige  me," 
was  held  not  to  be  a  bill:  Little  v.  tSlackford,  1.  M.  and  M.  171  (1828). 
(2)  The  requisites  of  a  Bill  must  appear  on  its  face  with  reasonable 
certainty;— Concerning  the  certainty  required  as  to  the  drawee, 
see  section  20;  as  to  the  payee,  see  section  21;  as  to  the  sum  pay- 
able, see  section  28  and  as  to  the  time  when  payable,  see  sections 
23  and  24. 

C6)  The  Bill  must  be  payable  in  money  alone,  but  it  may  be  the 
money  of  any  country:  Third  National  Bank  v.  Cosby,  41  U.  C.  Q.  B. 
408  (1877).  It  must  not  order  anything  to  be  done  in  addition  to  the 
payment  of  money.  (Story,  section  87),  therefore  an  order  requiring 
payment  of  a  certain  sum  "and  to  take  up  a  note  for  the  drawer" 
was  held  to  be  invalid  as  a  bill.  Irvine  v.  Lowry,  14  Peters  (U.S.), 
293  (1840).  Money  in  Canada  would  be  specie  or  Dominion  Notes, 
see  R.S.C.,  c.  30.    But  a  bill  may  be  payable  in  foreign  money. 

(4)  The  order  to  pay  must  be  unconditional— A.  bill  drawn  payable 
in  the  common  form  "as  per  advice"  is  unconditional  (Story,  sec- 
tion 152),  but  a  bill  payable  so  many  days  "after  the  arrival"  of  a 
certain  ship  is  conditional  and  invalid,  for  the  ship  may  never 
arrive:  Palmer  v.  Pratt,  2  Bing.  185  (1824).  As  to  the  instruments 
payable  on  a  contingency,  see  sections  24  and  176. 

An  order  to  pay  "on  the  sale  or  produce  when  sold  of  the  X 
Hotel"  was  declared  invalid,  Hill  v.  Halford,  2  B.  and  P.  413,  Ex. 
Ch.  (1S01),  as  was  also  a  cheque  made  conditional  upon  the  obtain- 
ing of  a  certain  contract:  Hakly  v.  Elliott,  96  L.  R.  185; 
but  an  order  to  pay  a  sum  mentioned  "which  you  will 
please  charge  to  my  account  and  credit  according  to  a  registered 
letter  I  have  addressed  to  you"  was  held  to  be  valid  under  the 
above  sub-section:  Re  Boyse,  33  Ch.  D.  612  (1886). 

Although  a  bill  may  not  be  drawn  conditionally,  it  may  be 
accepted  conditionally  (section  38),  endorsed  conditionally  (section 
66),  or  as  between  immediate  parties,  or  as  regards  a  remote  party 
other  than  a  holder  in  due  course  delivered  conditionally  (sec- 
tion 40). 

(5.)  The  bill  must  be  signed  by  the  person  giving  it. — The  drawer 
may  sign  a  blank  paper,  which  may  be  subsequently  filled  up,  sec- 
tion 31,  or  it  may  be  accepted  first  and  signed  by  the  drawer  after- 
wards, section  37;  but  even  if  accepted  it  is  not  a  bill  if  it  lack 
the  drawer's  signature:  Reg  v.  Harper,  7  Q.  B.  D.  78  (1881).  The 
drawer  may  sign  on  any  part  of  the  bill  so  long  as  he  signs  as 
drawer  (Byles,  p.  97).  It  has  been  held  in  France  that,  where  a 
bill  payable  to  drawer's  order  was  endorsed  by  him,  though  he 
omitted  to  sign  it  on  the  face,  this  was  sufficient  (Noughier,  section 
199).  The  drawer  may  sign  in  pencil,  or  with  a  cross  or  mark; 
Coupal  v.  Coupal,  5  R.  L.  465  (1873).  Initials,  a  trade  or  assumed 
name,  a  stamp  or  a  printed  or  engraved  signature,  are  valid,  where 
it  is  clear  that  the  parties  intended  to  adopt  them  as  their  signa- 
tures: Exparte  Birmingham  Ba?iking  Co.,  L.  R.  3  Ch.  653  (1868). 
In  the  case  of  a  Corporation  the  signature  of  any  authorized 
agent,  officer  or  servant  would  bind  them,  or  the  seal  alone  would 
be  sufficient.    The  signature  of  a  party  need  not  be  written  with 
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his  own  hand.    It  Is  sufficient  if  it  be  by  some  other  person  by  or 
under  .his  authority,  see  section  4. 

The  Person  to  whom  it  is  addressed. — The  drawee  must  be 
named  or  otherwise  indicated  in  a  bill  with  reasonable  certainty 
(sec,  20).  A  bill  may  be  addressed  to  two  or  more  drawees  but 
not  to  two  drawees  in  the  alternative  or  to  two  or  more  drawees  in 
succession  (sec.  18). 

On  demand  or  at  a  Fixed  or  Determinable  Future  Time.— 

As  to  when  a  bill  is  payable  on  demand,  see  sec.  23. 

As  to  when  a  bill  is  payable  at  a  determinable  future  time,  see 
sec.  24.  A  bill  must  not  be  expressed  to  be  payable  on  a  contingency 
(sec.  18). 

A  sum  certain. — As  to  the  meaning  of  a  sum  certain,  see  also 
sec.  28  (sum  required  to  be  paid  with  interest,  by  instalments,  or  ac- 
cording to  an  indicated  or  ascertainable  rate  of  exchange.) 

Sum  Certain. — Instruments  such  as  the  following  would  be  in- 
valid as  bills  or  notes,  as  not  being  for  sums  certain  within  the  mean- 
ing of  sec.  17,  namely: — An  order  to  pay  C.  "$100  and  all  other 
sums  which  may  be  due  to  him."  Smith  v.  Nightingale  (1818),  2 
Stark  375;  or  an  order  to  pay  C.  "the  proceeds  of  a  shipment  of 
goods,  value  $2,000,  consigned  by  me  to  you."  Jones  v.  Simpson 
(1823),  2  B.  &  C.  318;  or  an  order  to  pay  C.  "the  balance  due  to 
me  for  building  the  Baptist  College  Chapel:"  Crowfoot  v.  Gurney 
(1832),  9  Bing,  372. 

Specified  Person  or  Bearer. — Where  a  bill  is  not  payable  to 
bearer,  the  payee  must  be  named  or  otherwise  indicated  therein 
with  reasonable  certainty:  see  sec.  21  and  notes.  See  also  sec.  19. 
As  to  bearer,  see  sec.  2  (d)  and  sec.  21. 

Except  as  hereinafter  provided. — Thes-e  words  were  added 
to  the  Act  in  view  of  the  provisions  of  sec.  28,  sub-sec.  1,  clause 
(d),  but  seem  to  be  unnecessary  for  this  purpose  inasmuch  as  a  sum 
payable  as  therein  provided  is  still  a  "sum  certain"  within  sec.  17. 

The  definition  of  a  bill  contemplates  three  parties  to  the  instru- 
ment. Any  two  of  them  may,  however,  be  the  same  person  (sees. 
19  and  26.)  The  drawee  or  payee  may  be  fictitious  (sees.  21  and  26). 
Words  may  be  added  prohibiting  transfer  (sec.  21).  No  time  for  pay- 
ment need  be  expressed  (sec.  23),  Blanks  in  material  particulars 
may  be  filled  up  (sec.  31),  including  the  date  (sec.  31). 

Particular  Fund. — An  order  to  pay  out  of  a  particular  fund 
is  not  a  bill  of  exchange,  but  may  be  an  equitable  assignment:  see 
notes  to  sec.  127. 

18.  Instrument  Payable  on  Contigency. — An  instrument  ex- 
pressed to  be  payable  on  a  contingency  is  not  a  bill,  and  the  hap- 
pening of  the  event  does  not  cure  the  defect. 

2.  Addressed  to  two  or  more  Drawees.— A  bill. may  be  ad- 
dressed to  two  or  more  drawees,  whether  they  are  partners  or  not, 
but  an  order  addressed  to  two  drawees  in  the  alternative,  or  to  two 
or  more  drawees  in  succession,  is  not  a  bill  of  exchange.  53  V.,  c. 
33,  ss.  6  and  11.     Eng.  ss.  6  and  11. 

Payable  on  a  contingency. — A  bill  may  be  payable  on  or  at 
a  fixed  period  after  the  occurrence  of  a  specified  event  which  is  cer- 
tain to  happen,  though  the  time  of  happening  is  uncertain;  see  sec.  24. 

Two  or  more  Drawees. — The  acceptance  of  some  one  or  more 
of  the  drawees,  but  not  of  all,  is  a  qualified  acceptance   (sec.  28.) 

A  bill  may  not  be  addressed  to  two  drawees  in  succession,  or 
in  the  alternative,  but  it  may  name  a  drawee  in  case  of  need  (sec. 
32.)     A  bill  may  be  made  payable  in.  the  alternative  (sec.  19.) 
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The  acceptors  of  a  bill  can  be  liable  only  jointly,  whereas  the 
makers  of  a  note  may  be  liable  jointly  or  jointly  and  severally  ac- 
cording to  its  tenor  (sec.  179). 

19.  Payer,  Drawer  or  Drawee. — A  bill  may  foe  drawn  pay- 
able to,  or  to  the  order  of,  the  drawer;  or  it  may  be  drawn  payable 
to,  or  to  the  order  of,  the  drawee. 

2.  Two  or  more  Payees. — A  bill  may  be  made  payable  to  two 
or  more  payees  jointly,  or  it  may  be  made  payable  in  the  alterna- 
tive to  one  of  two,  or  one  or  some  several  payees. 

3.  Holder  of  Office,  Payee. — A  bill  may  be  made  payable  to 
the  holder  of  an  office  for  the  time  being.  53  V.,  c.  33,  ss.  5  and  7. 
Eng.  ss.  5  and  7. 

Payable  to  or  to  the  order  of. — Cf.  sees.  21  and  22. 

A  bill  payable  to  " order,"  which  is  indorsed  by  the 

drawer,  is  deemed  to  be  payable  to  drawer's  order:  Chamber  Lain  v. 
Young  (1893),  2  Q.  B.  206,  C.A.  A  bill  payable  to  the  drawer's  order 
may  be  treated  either  as  a  bill  or  note:  Golding  v.Wate>house,li 
N.B.  (3  Pugs.)  313  (1876).  A  bill  payable  to  the  order  of  the  drawee 
cannot  be  enforced  until  the  acceptor  has  indorsed  it  and  delivered 
it  to  some  other  person;   Witte  v.  Williams,  8  S.  Car.  290  (1876). 

When  a  bill  is  made  payable  in  the  alternative  to  one  of  two 
payees,  it  passes  by  the  indorsement  of  either:  Spaulding  v.  Evans, 
2  McLean,  139  (1840). 

The  Payee. — The  provisions  of  the  Act  relating  to  a  payee 
apply,  with  the  necessary  modifications,  to  an  endorsee  under  at 
special  endorsement  (sec.  67). 

Payable  to  two  or  more  Payees,  etc. — The  Act  makes  a  ma- 
terial alteration  in  the  law  in  allowing  a  bill  to  be  made  payable  to 
persons  in  the  alternative,  unless  there  is  apparent  community  of 
interest. 

20.  Drawee  to  be  named. — The  drawee  must  be  named  or 
otherwise  indicated  in  a  bill  with  reasonable  certainty.  53  V.,  c.  33, 
s.  6.     Eng.  s.  6. 

.    As  to  a  fictitious  drawee,  see  sec.  26. 

As  to  filling  up  blanks,  see  sec.  31. 

Illustrations — (1)  Instrument  in  the  form  of  a  bill,  but  ad- 
dressed to  no  one.  B.  writes  an  acceptance  thereon.  This  is  not  a 
bill,  and  B.  is  not  liable  as  an  acceptor.  Peto  v.  Reynolds  (1855),  11 
Exch.  418,  Ex.  Ch.,  but  he  may  be  liable  as  the  maker  of  a  note  : 
Fielder  v.  Marshall  (1861),  30  L.  J.  G.  P.  158. 

(2)  Instrument  in  the  form  of  a  bill  payable  to  drawer's  order, 
not  containing  the  name  of  a  drawee,  but  expressed  to  be  payable 
"at  No.  1  Union  Street,  London."  B„  who  lives  there,  accepts  it 
This  is  a  bill,  and  B.  is  liable  as  acceptor:  Gray  v.  Milner  (1819),  8 
Taunt.  739. 

21.  Transfer  Words. — When  a  bill  contains  words  prohibiting 
transfer,  or  indicating  an  intention  that  it  should  not  be  transfer- 
able, it  is  valid  as  between  the  parties  thereto,  but  it  is  not  nego- 
tiable. 

2.  Negotiable  Bill. — A  negotiable  bill  may  be  payable  either  to 
order  or  to  hearer. 

3.  When  payable  to  Bearer. — A  bill  is  payable  to  bearer  which 
is  expressed  to  be  so  payable,  or  on  which  the  only  or  last  endorse- 
ment is  an  endorsement  in  blank. 

4.  Certainty  of  Payee. — Where  a  bill  is  not  payable  to  bearer, 
the  payee  must  be  named  or  otherwise  indicated  therein  with  rea- 
sonable certainty. 
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5.  Fictitious  Payee. — Where  the  payee  is  a  fictitious  or  non- 
existing  person,  the  bill  may  be  treated  as  payable  to  bearer.  53 
V.,  c.  33,  ss.  7  and  8.     Eng.  ss.  7  and  8. 

Payable  either  to  order  or  Bearer. — As  to  when  a  bill  is  pay- 
able to  order,  see  sec.  22. 

Where  a  bill  is  negotiable  in  its  origin,  it  continues  to  be  ne- 
gotiable until  it  has  been,  (a)  respectively  endorsed;  or,  (b)  dis- 
charged by  payment  or  otherwise  (sec.  69). 

A  blank  endorsement  may  be  converted  by  any  holder  of  the 
bill  into  a  special  endorsement  (sec.  67). 

Payee  must  be  named  or  otherwise  indicated  with  Reason- 
able Certainty. — A  bill  may  be  made  payable  to  the  holder  of  an 
office  for  the  time  being  (sec.  19). 

The  payee  need  not  be  mentioned  by  name.  It  is  sufficient  that 
he  be  indicated  so  that  he  can  be  clearly  identified.  Extrinsic  evid- 
ence is  admissible  to  iuenUty  the  payee  when  niisnaaied,  or  wnen 
designated  by  description  only,  but  not  to  explain  away  an  uncertain- 
ty patent  on  the  bill:  Sagres  v.  Glyn  (1845),  8  Q.  B.  24,  Ex.  Ch.  Thus, 
if  a  bill  is  payable  "to  the  order  of  the  Treasurer  of  Portugal,"  evid- 
ence is  admissible  to  show  that  C.  was  the  treasurer  when  the  bill 
was  issued.  Cf.  Holmes  v.  Jacques  (1886),  L.  R.,  1  Q.B.  376;  and  if  the 
bill  is  payable  "to  the  order  of  J.  Smythe,"  evidence  is  admissible  to 
show  that  T.  Smith  is  the  person  intended  to  be  described  thereby  : 
Willis  v.  Barrett  (1816),  2   Stark  29.    But  if  a  bill  be  drawn  in  the 

form  "Pay or  order,"  evidence  is  not  admissible  to  show  that 

C.  was  intended  to  be  the  payee:  R.  v.  Randall  (1811),  R.  &  R.  195. 
In  a  New  York  case  a  note  payable  "to  the  order  of  the  indorser '  was 
held  good  as  being  payable  to  any  holder  who  might  indorse  it: 
United  States  v.  White  (1841),  2  Hill,  R.  59.  By  section  64,  where 
the  payee  is  wrongly  designated  or  his  name  is  mis-spelt,  he  may  en- 
dorse the  bill  as  therein  described,  adding,  if  he  thinks  fit,  his  proper 
signature.  If  the  name  of  the  payee  be  left  in  blank,  the  legal  hold- 
er of  the  bill  may  fill  up  blank.  Baglei/  v.  Ellison  (1890),  16  V.  L. 
R.  263. 

Payee  a  Fictitious  or  Non-existing  Person. — The  acceptor  of 
a  bill  by  accepting  it  is  precluded  from  denying  to  a  holder  in  due 
course  the  existence  of  the  drawer,  the  genuineness  of  his  signature, 
and  his  capacity  and  authority  to  draw  the  bill,  or  the  existence  of 
the  payee  and  his  capacity  to  endorse  (sec.  129).  This  was  the  law 
before  the  Act,  the  law  in  this  respect  being  based  on 
the  principle  of  estoppel.  The  genuineness  of  the  endorse- 
ment of  the  payee  was,  however,  a  matter  as  to  which,  except  in 
one  special  instance,  no  estoppel  prevailed.  This  exception  was 
that  a  bill  drawn  to  the  order  of  a  fictitious  or  non-existing  payee 
might  be  treated  as  payable  to  bearer,  but  the  estopped  applied  only 
against  the  parties  who  at  the  time  they  became  liable  on  the  bill 
were  cognizant  of  the  fictitious  character  or  of  the  non-existence  of 
the  supposed  payee, 

Now  by  the  Act,  if  the  payee  is  a  fictitious  or  non-existing  per- 
son, the  bill  may  be  treated  by  all  persons  as  payable  to  bearer. 
"Fictitious"  means  fictitious  by  the  pretence  of  some  party  to  the 
bill.  So  if  the  drawer  really  intends  that  payment  shall  be  made 
to  the  payee,  who  is  an  existing  person  known  to  him.,  the  bill  may 
not  be  treated  as  payable  to  bearer,  although  the  drawer  has  been 
induced  by  fraud  to  draw  the  bill  and  there  is  no  real  transaction 
between  the  drawer  and  the  payee  upon  which  the  bill  might  be 
based  and  which  would  justify  the  payee  in  endorsing  the  bill.  If, 
however,  the  drawer  inserts  a  name  as  payee  without  intending  to 
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represent  any  real  person  thereby,  the  hill  may  be  treated  by  all 
persons  as  payable  to  bearer.  So  also  if  the  signature  of  the  draw- 
er has  been  forged. 

See  Bank  of  England  v.  Vagliano  (1891)  A.  C.  107;  Clutton  v. 
Attenborough  (1897)  A.  C.  90;  London  Life  v.  Molmns  Bank,  1904,  8  O. 
L,  R.  238;  Yinden  v.  Hughes  (1905),  1  K.  B.  795;  North  and  South 
Wales  v.  Macbeth  (1908)  A.  C.  137;  .V.  and  S.  W.  Bank  v.  Irvine  (1908), 
A.  C.  141;  Falconbridge,  pp.  375  ct  seq. 

22.  Bill  payable  to  Order,  when.— A  bill  is  payable  to  order 
which  is  expressed  to  be  so  payable,  or  which  is  expressed  to  be 
payable  to  a  particular  person  and  does  not  contain  words  prohibit- 
ing transfer  or  indicating  an  intention  that  it  should  not  be  trans- 
ferable. 

2.  "When  payable  to  Person  or  Order.— Where  a  bill,  either 
originally  or  by  endorsement,  is  expressed  to  be  payable  to  the  or- 
der of  a  specified  person,  and  not  to  (him  or  his  order,  it  is  neverthe- 
less payable  to  him  or  his  order,  at  his  option.  53  V.,  c.  33,  s.  8. 
Ens.  s.  8. 

If  the  acceptor  of  a  bill  payable  to  drawer  or  order  when  accept- 
ing it  strikes  out  the  words  "or  order"  and  writes  over  his  accept- 
ance the  words  "in  favor  of  drawer  only,"  the  alteration  is  immater- 
ial, and  the  negotiability  of  the  bill  is  not  affected:  Decroix  v.  Meyer 
(1890),  25  Q.  B.  D.  343,  C.  A.  affirmed  (1891),  A.  C.  520,  H.  L.  A  bon 
made  payable  to  a  party  therein  named  is  negotiable  though  the 
words  "or  order"  are  omitted:  Desy  v.  Duly,  3  Rev.  de  Jur.  492 
(1897). 

If  a  bill  contains  words  prohibiting  transfer  or  indicating  an 
intention  that  it  should  not  be  transferable,  it  is  valid  as  between 
the  parties,  but  it  is  mot  negotiable  (sec.  21). 

Of.  sees.  68  and  69. 

Sub-sec.  2  provides  that  a  bill  payable  "to  the  order  of  C." 
is  in  legal  effect  the  same  as  "to  C.  or  order." 

23.  Payable  on  Demand  when. — A  bill  is  payable  on  demand, — 

(a)  which  is  expressed  to  be  payable  on  demand  or  on  presenta- 
tions or — 

(b)  in  which  no  time  for  payment  is  expressed: 

2.  Endorsed  when  overdue. — Where  a  bill  is  accepted  or  en- 
dorsed when  it  is  overdue,  it  shall,  as  regards  the  acceptor  who  so 
accepts,  or  any  endorser  who  so  endorses  it,  be  deemed  a  bill  pay- 
able on  demand.     53  V.,  c    33,   s.  10.     Eng.  s.  10. 

If  a  hill  is  not  payable  on  demand,  three  days  of  grace  are  in 
every  case,  where  the  bill  itself  does  not  otherwise  provide,  added 
to  the  time  of  payment  (sec.  42).  The  effect  of  the  Act  is  that  bills 
payable  on  presentation  are  demand  drafts  and  are  not  entitled  to 
days  of  grace,  hut  that  sight  drafts,  in  accordance  with  the  custom 
prevailing  in  this  Country  prior  to  the  Act,  are  entitled  to  days  of 
grace.  In  England  bills  payable  at  sight  as  well  as  those  payable 
on  presentation  are  demand  drafts  and  not  entitled  to  days  of  grace. 

A  bill  payable  on  demand  is  deemed  to  be  overdue  for  the  pur- 
poses of  negotiation,  when  it  appears  on  the  face  of  it  to  have  been 
in  circulation  for  an  unreasonable  length  of  time  (sec.  70).  A  de- 
mand bill  must  be  presented  for  payment  within  a  reasonable  time 
after  its  issue,  in  order  to  render  the  drawer  liable,  and  within  a 
reasonable  time  after  its  endorsement  in  order  to  render  the  en- 
dorser liable  (sec.  86).  The  provisions  of  the  Act  applicable  to  a 
bill  payable  on  demand  apply  to  a  cheque  except  as  otherwise  pro- 
vided,  in  Part  III.   (see  sec.  165).     As  to  presentment  for  payment 


BILLS  OF  EXCHANGE  ACT.  977 

of  a  note  payable  on  demand,  see  sees.  180  and  181.  As  to  present- 
ment for  acceptance,  see  sec.  75. 

A  bia  payable  otherwise  than  on  demand  is  overdue  after  the 
expiration  of  the  last  day  of  grace.  As  to  the  negotiation  of  an 
overdue  bill,  see  sec.  70. 

A  bill  may  be  accepted  when  it  is  overdue  (sec.  37.) 

24.  Determinable  Future  Time— Sight— Specified  Event. — A 
bill  is  payable  at  a  determinable  future  time,  within  the  meaning 
of  this  Act,  which  is  expressed  to  be  payable, — 

(a)  at  sight  or  at  a  fixed  period  after  -date  or  sight; 

(b)  on  or  at  a  fixed  period  after  the  occurrence  of  a  speci- 
fied event  which  is  certain  to  happen,  though  the  time  of  happen- 
ing is  uncertain.     53  V.,  c.  33,  s.  11;  54-55  V.,  c.  17,  s.  1.     Eng.  s.  11. 

Subject  to  the  provisions  of  the  Act,  when  a  bill  payable  at 
sight  or  after  sight  is  negotiated,  the  holder  must  either  present  it 
for  acceptance  or  negotiate  it  within  a  reasonable  time  (sec.  77)  m 
Presentment  of  such  a  bill  for  acceptance  is  necessary  in  order  to  fix 
the  maturity  of  the  instrument  (sec.  75.) 

As  to  the  due  date  of  bills  payable  as  described  in  this  section, 
see  sees.  44,  45  and  4G.     See  also  sec.  150  (acceptance  for  honour.) 

When  a  bill  is  not  payable  on  demand,  it  is  duly  presented  for 
payment  if  presented  on  the  day  it  falls  due  (sec.  86).  Three  days 
of  grace,  where  the  bill  itself  does  not  otherwise  provide,  are  added 
to  the  time  of  payment  as  fixed  by  the  bill,  and  the  bill  is  due  and 
payable  on  the  last  day  of  grace  (sec.  42). 

An  instrument  payable  on  a  contingency  is  not  a  bill  and  the 
happening  of  the  event  does  not  cure  the  defect  (sec.  18). 

There  is  no  limitation  as  to  length  of  time.  "If  a  bill  of  ex- 
change be  made  payable  at  never  so  distant  a  day,  if  it  De  a 
day  that  must  come,  it  is  no  objection  to  the  bill."  Per  Willes,  C 
J.,  in  Colehan  v.   Cooke,   "Willes  396. 

See  Section  44  (2)  (3)  as  to  fixing  the  due  date  of  bills  in  ordin- 
ary cases,  and  section  150  as  to  the  due  date  when  accepted  for 
honor.  "After  sight"  in  a  bill  means  after  acceptance  or  noting 
for  protest  for  non-acceptance,   i.e.,  sight  evidenced  on  the   bill. 

Among  other  things  death  has  been  held  to  be  an  event  certain 
to  happen,  and  bills  and  notes  payable  upon,  or  a  specified  time  after 
the  death  of  a  person  have  been  declared  valid,  vide  Cooke  v.  Colehan, 
3  Str.  1217  (1742);  Roffey  v.  Grecnwell  (1839).  10  A.  and  E.  222;  but 
notes  payable  "when  I  marry  X,"  Pearson  v.  Garrett  (1689)  4  Mod. 
242,  "when  I  am  in  good  circumstances."  Ex  parte  Tootell  (1789),  4 
Ves.  372,  and  "ninety  days  after  the  dissolution  of  partnershiD  be- 
tween C.  and  X.,  and  the  settling  of  the  books,"  Saekett  v.  Palmer 
(1857),  25  New  York  R.  179,  have  been  declared  invalid.  A  bill,  how- 
ever, may  be  made  payable  at  a  particular  fair  or  exhibition,  though 
the  day  on  which  it  will  be  held  is  not  known:  Colehan  v.  Cooke, 
tupra. 

25.  Inland  Bill  defined.— An  inland  bill  is  a  bill  which  is,  or 
on  the  face  of  it  purports  to  be, — 

(a)  both  drawn  and  payable  within  Canada;    or, 

(b)  drawn  within  Canada  upon  some  person  resident  therein. 

2.  Others  Bills.— Any  other  bill  is  a  foreign  bill. 

3.  Presumption. — Unless  the  contrary  appears  on  the  face  of 
the  bill,  the  holder  may  treat  it  as  an  inland  bill.  63  V.,  c.  33,  s.  4. 
Eng.  s,  4.  ' 

A  foreign  bill  if  dishonoured  must  be  duly  protested  (sec.  112) 
whereas,  except  in  the  Province  of  Quebec,  it  is  not  necessary  to 
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note  or  protest  an  inland  bill  (sec.  113),  notice  of  dishonour  alone 
being  sufficient. 

Where  a  foreign  note  is  dishonoured,  protest  thereof  is  unneces- 
sary, except  for  the  preservation  of  the  liabilities  of  endorsers  (sec. 
187).     See  sec.  177  as  to  when  a  note  is  a  foreign  or  an  inland  note. 

"Unless  the  contrary  appears  on  the  face  of  the  bill,"  i.e.,  un- 
less something  on  the  face  of  the  bill  indicates  that  it  is  a  foreign 
bill,  the  holder  may  treat  it  as  an  inland  bill,  although  it  does  not 
purport  to  be  (a)  both  drawn  and  payable  within  Canada,  or  (b) 
drawn  within  Canada  upon  some  person  resident  therein. 

As  to  place  of  payment  for  purposes  of  presentment,  if  no  place 
of  payment  is  specified  in  the  bill,  see  sec  88.  As  to  measure  of 
damages  when  a  bill  is  dishonoured  abroad,  see  sec.  136.  As  to 
conflict  of  laws,  see  sees.  160  ct  seq. 

26.  Bill  or  Note — Option. — Where  in  a  bill  drawer  and  drawee 
are  the  same  person,  or  wlhere  the  drawee  is  a  fictitious  person  or  a 
person  not  having  capacity  to  contract,  the  holder  may  treat  the 
instrument,  at  his  option,  •either  as  a  bill  of  exchange  or  as  a  prom- 
issory note.     53  V.,  c.  33,   s.  5.     Eng.  s.  5 

Of.  sec.  21  as  to  fictitious  payee. 

As  to  incapacity  to  contract,  see  sec.  47,  which  provides  that 
capacity  to  incur  liability  as  a  party  to  a  bill  is  co-extensive  with 
capacity  to  contract. 

Presentment  for  acceptance  is  excused  where  the  drawee  is  a 
fictitious  person  or  a  person  not  having  capacity  to  contract  by 
bill  (sec.  79).  Presentment  for  payment  is  dispensed  with  where 
the  drawee  is  a  fictitious  person  (sec.  92). 

Notice  of  dishonour  is  dispensed  with  as  regards  the  drawer 
where  (a)  the  drawer  and  drawee  are  the  same  person;  (b)  the 
drawee  is  a  fictitious  person  or  a  person  not  having  capacity  to 
contract  (sec.  107).  Notice  of  dishonour  is  dispensed  with  as  re- 
gards the  endorser,  where  the  drawee  is  a  fictitious  person  or  a 
person  not  having  capacity  to  contract,  and  the  endorser  was  aware 
of  the  fact  at  the  time  he  endorsed  the  bill  (sec.  108). 

27.  Valid  Bill—Not  dated— Statement  of  Value— Statement 
of  Place — Irregular  Date. — A  bill  is  not  invalid  by  reason  only, — 

(a)  that  it  is  not  'dated; 

(b)  that  it  does  not  specify  the  value  given,  or  that  any  value 
has  (been  given  therefor: 

(c)  that  it  does  not  specify  the  place  where  it  is  drawn  or  the 
place  where  it  is  payable: 

(d)  that  it  is  antedated  or  postdated,  or  that  it  bears  date  on 
a  Sunday  or  other  non-juridical  day.  53  V...  c.  33,  ss.  3  and  13 
Eng.  ss.  3  and  13. 

A  bill  without  a  date  is  irregular,  although  not  invalid;  such 
a  bill  is  presumed  to  be  dated  on  the  day  of  the  delivery,  Giles  v. 
Bourne,  6  M.  &  S.  73.  As  to  filling  in  the  date  in  the  case  of  an 
undated  bill  or  acceptance,  see  sections  30  and  31.  The  alteration 
of  the  date  is  a  material  alteration,  section  14  (6). 

In  the  case  of  an  accepted  bill  payable  to  drawer's  order,  the 
words  "value  received"  mean  value  received  by  the  acceptor: 
Higmore  v.  Primrose,  5  M.  &  S.  65  (1816);  while,  in  a  bill  payable 
to  a  third  party,  they  mean  prima  facie  value  received  by  the 
drawer:  Grant  v.  Da  Costa  (1815),  3  M.  and  S.  351  (1815). 

If  no  place  of  payment  is  specified  the  bill  is  payable  generally. 
It  may  be  payable  at  either  of  two  places  at  the  option  of  the 
holder.    Beeching  v.  Gower,  Holt  N.  P.  C.  313  (1816).    As  to  present- 
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ment  for  payment  when  no  place  of  payment  is  specified  and  the 
address  of  tiie  drawee  is  not  given,  see  section  88.  The  addition  of, 
or  change  in,  a  place  of  payment  is  a  material  alteration,  section 
146. 

Time  is  computed  on  ante-dated  or  post-dated  bills  from  the  act- 
ual date  they  bear,  and  the  fact  that  a  cheque  is  post-dated  does  not 
maKe  it  irregular  witdin  me  meaning  of  section  31  so  as  to 
charge  the  holder  with  equities  of  which  he  had  no  notice:  Hitchcock 
v.  Edwards  (1889),  60  L.  T.  N.  S.  630.  To  ante-date  a  deed  in  order 
to  defraud  a  third  party  is  a  forgery;  and  the  same  principle  would 
doubtless  apply  to  bills  and  notes  (Chalmers,  p.  34).  The  death  of 
one  of  the  parties  to  a  post-dated  bill  before  the  day  of  its  date  does 
not  prevent  title  being  derived  through  him  on  its  being  shewn  that 
it  was  post-dated:   Passmore  v.  Aortn  (1811),  13  East  517. 

Sunday. — If  a  bill  is  given  in  pursuance  of  a  contract  declared  by 
statute  to  be  illegal  as  being  made  on  a  Sunday  in  the  course  of  a 
man's  ordinary  calling,  it  would  be  void  as  between  the  Immediate 
parties  and  as  to  any  person  who  takes  it  with  notice,  but  the  mere 
fact  of  its  being  dated  on  a  Sunday  would  not  be  such  notice  : 
Crombie  v.  Operholtzer,  11  U.  C.  Q.  B.  55. 

Sec.  27  declares  that  a  bill  is  not  invalid  by  reason  only  that 
it  bears  date  on  a  Sunday.  The  Act  does  not  say  that  a  bill  made 
on  Sunday  shall  be  valid.  Such  a  bill  would  seem  to  be  affected 
with  illegality,  except  as  against  a  holder  in  due  course  (sec.  ,58), 
if  the  consideration  is  a  contract  forbidden  by  statute  to  be  made 
on  Sunday. 

28.  Sum  certain  —  Interest  —  Instalments  —  Default  — Ex- 
change.— The  sum  payable  by  a  bill  is  a  sum  certain  within  the 
meaning  of  this  Act,  although  it  is  required  to  be  paid, — 

(a)  with  interest: 

(b)  by  stated  instalments; 

(c)  by  stated  instalments,  with  a  provision  that  upon  default  in 
payment  of  any  instalment  the  whole  shall  become  due; 

(d)  according  to  an  indicated  rate  of  exchange,  or  according  to 
a  rate  of  exchange  to  be  ascertained  as  directed  by  the  bill. 

2.  Figures  and  Words. — Where  the  sum  payable  is  expressed 
in  words  and  also  in  figures,  and  there  is  a  discrepancy  between  the 
two,  the  sum  denoted  by  the  words  is  the  amount  payable. 

3.  With  Interest. — Where  a  bill  is  expressed  to  be  payable 
with  interest,  unless  the  instrument,  otherwise  provides,  interest 
runs  from  the  date  of  the  bill,  and  if  the  bill  is  undated,  from  the 
issue  thereof      53  V.,  c.  33,  s.  9.     Eng.  s.  9. 

A  bill  or*  a  note  must  be  for  the  payment  of  a  "sum  certain" 
(sees.  17  and  176). 

An  alteration  of  the  sum  payable  is  a  material  alteration  (sec. 
46.) 

With  interest.— A  bill  for  £100  payable  "with  lawful  inter- 
est" is  valid.     (Warrington  v.  Early,  1853,  2  E.  &  B.  763.) 

The  rate  of  interest  in  Canada,  whenever  any  interest  is  pay- 
able by  the  agreement  of  parties  or  by  law,  and  no  rate  is  fixed 
by  such  agreement  or  by  law,  is  five  per  centum  per  annum  (R.  S. 
C,  c.  120,  sec.  3).     See  also  sees.  91  and  92  of  the  Bank  Act. 

See  "issue"  defined  by  section  2.  Interest  proper,  payable  by 
the  instrument  itself,  must  be  distinguished  from  interest  by  way  of 
damages,  payable  on  its  dishonor.    As  to  the  latter,  see  section  57. 

If  a  wrong  date  is  inserted  in  a  bill  which  comes  into  the  hands 
of  a  holder  in  due  course  he  can  collect  interest  from  the  date  in- 
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serted,  even  if  it  be  previous  to  the  true    date   of   issue.    Sections 
30  and  31. 

Instalments.— The  instalments  may  be  either  with  or  without  in- 
terest. Each  instalment  is  treated  as  a  separate  bill  with  regard  to 
days  of  grace,  presentment  and  notice  of  dishonor.  A  bill  payable 
"by  two  equal  instalments  due  1st  January  and  1st  July"  is  valid, 
Gaskin  v.  Davis  (1860),  2  F.  &  P.  294;  but  a  bill  payable  "by  instal- 
ments," not  specifying  dates  or  amounts  or  payable  "by  equal  instal- 
ments to  cease  on  the  death  of  X."  would  be  invalid:  Moffat  v.  Ed- 
wards  (1841),  Car.  &  M.  16;  Worley  v.  Harrison  (1835),  3  A.  &  E.  669. 

Exchange. — Where  a  bill  is  to  be  paid  in  one  country,  and  the 
sum  is  expressed  in  the  currency  of  another,  the  amount  is  deter- 
mined according  to  the  rate  of  exchange  on  the  day  the  bill  is  pay- 
able: Hirschfield  v.  Smith,  L.  R.  1  C.  P.  340  (1866).  A  bill  payable 
"at  exchange  as  per  last  indorsement,"  or  "according  to  the  course 
of  exchange  upon  Paris,"  would  be  valid:  Cf.  Pollard  v.  Herries 
(1803),  3  B.  an^  P.  335.     Cf.  sec.  163. 

The  indorsement  of  a  rate  of  exchange  without  authority  is  a 
material  alteration  which  may  avoid  the  bill:  Hirschfield  v.  Smith, 
supra. 

The  rule  in  sub-section  2  is  so  binding  that  when  the  figures 
in  the  margin  differ  from  the  amount  in  words,  evidence  is  inadmis- 
sible to  show  that  the  amount  in  figures  is  the  correct  one:  Saun- 
derson  v.  Piper.  5  Bing.  N.  C.  425;  but  when  the  words  are  not  dis- 
tinct, the  figures  in  the  margin  may  be  looked  at  to  explain  them  : 
Beardsley  v.  Hill,  61  111.  354  (1871). 

29.  True  Date  Pre  sumption. — Where  a  bill  or  an  acceptance, 
or  any  endorsement  on  a  bill,  is  dated,  the  date  shall,  unless  the 
contrary  is  proved,  be  deemed  to  be  the  true  date  of  the  drawing, 
acceptance  or  endorsement,  as  the  case  may  be.  53  V.,  c.  33,  s.  13. 
Ens.  s.  13. 

Parole  evidence  is  admissible  to  show  that  the  date  on  the  bill 
Is  not  the  true  date:  Biggs  v.  Piper.  86  Tenn.  589  (1888). 

If  a  bill  be  dated  on  an  impossible  day,  such  as  the  31st  Septem- 
ber, the  law  adopts  the  nearest  dav  bv  the  doctrine  of  ni  pr?*,  and 
the  computation  will  be  from  the  30th  September:  Wagner  v.  Kenner, 
2  Robinson  (La.)  120  (1842). 

30.  TTn^nted  Bill  payable  after  Date — Iuseftirior  Wron? 
Date — Liability  of  Holder.— Where  a  bill  expressed  to  be  payable 
at  a  fixed  period  after  -date  is  issued  undated,  or  where  the  acceptance 
of  a  bill  payable  at  sight  or  at  a  fixed  period  after  sight  is  undated, 
any  holder  may  insert  therein  the  true  date  of  issue  or  acceptance, 
and  the  bill  shall  be  payable  accordinsrly:     Provided  that, — 

(a)  wnere  the  holder  in  good  faith  and  by  mistake  inserts  a 
wrong  date;  and, 

(b)  in  every  case  where  a  wrong  date  is  inserted: 

if  the  bill  subseanently  comes  into  the  hands  of  a  holder  in  due 
course  the  bill  shall  not  be  voided  thereby,  but  shall  operate  ancl 
be  pavafole  as  if  the  date  so  inserted  had  been  the  true  date.  53 
V.,  c.  33.  s.  12:   54-55  V..  c.  17.  s.  2.     Eng.  s.  12. 

See  "issue"  and  "holder"  defined  by  section  2.  "good  faith"  by 
section  3.  and  "holder  in  due  course''  by  section  56. 

This  presumption  of  authorization  to  insert  true  date  of  Issue  or 
acceptance  is  now  extended,  as  regards  the  kind  of  bills  named,  to 
any  nayee  or  indorsee  in  possession  of  the  bill  and   to   the   bearer. 

See  section  31  for  the  general  rule  as  to  material  omission  in  a 
bill,  and  the  consequences  of  supplying  them,  and  section  146  as  to 
material  alterations. 
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Where  the  acceptance  is  not  dated,  the  bill  is  presumed  to  have 
been  accepted  a  few  days  after  its  date:  Roberts  v.  Bethell  (1852),  13 
&  B.  778. 

31.  Perfecting  Bill— Authority.— Where  a  simple  signature 
on  a  blank  paper  is  delivered  by  the  signer  in  order  that  it  may  be 
converted  into  a  bill,  it  operates  as  a  prima  facie  authority  ito  fill  it 
up  as  a  complete  bill  for  any  amount,  using  the  signature  for  that 
of  the  drawer  or  acceptor,  or  an  endorser;  and,  in  like  manner,  when 
a  .bill  is  wanting  in  any  .material  particular,  the  person  in  posses*- 
eion  of  it  has  a  prima  fade  authority  to  fill  up  the  omission  in  any 
way   he  thinks  fit.     53   V.,  c.  33,  s.  20.     Eng.  s.  20. 

Sec.  30  provides  for  the  special  case  where  a  bill  payable  after 
date  is  issued  undated  or  an  acceptance  payable  at  sight  or  after 
sie:ht  is  undated. 

Every  contract  on  a  bill,  whether  it  is  the  drawer's,  the  ac- 
ceptor's, or  an  endorser's,  is  incomplete  and  revocable,  until  de- 
livery of  the  instrument  in  order  to  give  effect  thereto  (sec.  39;  cf. 
sees.  40  and  41). 

Delivery  means  transfer  of  possession,  actual  or  constructive, 
from  one  person  to  another  (sec.  2.) 

The  simple  signature  on  a  blank  paper  must  be  delivered  by 
the  signer  in  order  that  it  may  be  converted  into  a  bill,  and  a  bill 
wanting  in  a  material  particular  must  be  delivered  within  the 
meaning  of  the  Act,  before  any  authority  is  implied  to  complete 
the  bill. 

Sec.  31  is  inapplicable  to  a  document  which  has  not  been  de- 
livered in  order  that  it  may  be  converted  into  a  bill.  So  if  a  person 
hands  his  agent  a  blank  form  of  note  signed  by  him,  to  be  used 
by  the  agent  in  case  he  is  instructed  by  the  principal  at  some  future 
time,  the  principal  is  not  liable  if  the  agent  without  authority  fills 
in  and  negotiates  the  note.  Smith  v.  Prosser  (1907),  2  K.  B.  735,  dis- 
tinguishing Lloyd's  Bank  v.  Cooke  (1907),  1  K.  B.  794. 

32".  When  to  be  Complete. — In  order  that  any  such  instrument 
when  completed  may  be  enforceable  against  any  person  who  became 
a  party  thereto  prior  to  its  completion,  it  must  be  filled  up  within  a 
reasonable  time,  and  strictly  in  accordance  with  the  authority  given; 
Provided,  that  if  any  such  instrument,  after  completion,  is  negoti- 
ated to  a  holder  in  due  course,  it  shall  be  valid  and  effectual  for  all 
purposes  in  his  hands,  and  he  may  enforce  it  as  if  it  had  been  filled 
up  within  a  reasonable  time  and  strictly  in  accordance  with  the 
authority  given. 

2.  Reasonable  Time. — Reasonable  time  within  the  meaning  of 
this  section  is  a  question  of  fact.     53  V.,  c.  33,  s.  20.     Eng.  s.  20. 
»    This  section  is  supplementary  to  sec.  31. 

The  onus  of  proving  the  delivery  of  the  blank  paper  by  the 
signer  in  order  that  it  might  be  converted  into  a  bill  or  note  is  on 
the  holder.  Once  it  is  proved  that  it  was  so  delivered,  the  onus  is 
shifted,  and  it  is  then  for  the  signer  to  prove  that  it  was  not  filled 
up  within  a  reasonable  time  or  in  accordance  with  the  authority 
given. 

Extrinsic  evidence  of  all  the  material  circumstances  is  admis- 
sible to  determine  what  is  a  reasonable  time:  Hales  &  London  &  North 
Western  Railway,  4  B.  &  S.  66.  It  is  for  the  party  seeking  to  enforce 
the  bill  to  account  for  the  delay  if  it  has  been  unusual,  but  when  the 
signer  seeks  to  escape  liability  on  the  ground  that  the  authority  giv- 
en has  been  exceeded,  the  onus  of  proof  is  upon  him  as  the  holder 
has  prima  facie  authority  to  fill  it  up  as  he  sees  fit. 
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Death  revokes  the  authority  to  fill  up  a  bill  unless  the  holder  be 
a  holder  for  value. 

The  instrument  so  taken  must  have  been  originally  delivered  as 
a  bill  or  delivered  in  an  incomplete  state  in  order  that  it  might  be 
converted  into  a  bill.  When  a  bill  or  note  is  written  over  a  signa- 
ture given  for  other  purposes,  the  signer  is  not  liable:  Ford  v. 
Auger,  18  L.  C.  J.  296;  Banque  Jacques  Gartier  v.  Lescard,  13  Q.  L.  R. 
39.  If  a  bank  acceptance  is  stolen  from  the  signer  and  filled  up,  he 
is  not  liable  to  a  holder  in  due  course:  Baxendale  v.  Bennett,  3  Q.  B. 
D.  525.  The  liability  of  the  signer  begins  when  the  bill  is  first  issued 
complete  in  form,  and  not  when  he  signs:  Ex  parte  Hayward  (1871), 
L.  R.  6  Ch.  546. 

An  indorser  of  a  note  who  signs  before  the  maker  or  payee,  and 
before  the  amount  is  filled  up,  is  liable  on  the  note  as  completed  : 
Rossin  v.  McCarthy,  7  U.  C.  Q.  B.  100  (1849). 

33.  Referee  in  Case  of  Need. — The  drawer  of  a  bill  and  any 
endorser  may  insert  therein  the  name  of  a  person,  who  shall  be 
called  the  referee  in  case  of  need,  to  whom  the  holder  may  resort 
in  case  of  need,  that  is  to  say,  in  case  the  bill  is  dishonoured  by 
non-acceptance  or  non-payment. 

2.  Option. — It  is  in  the  option  of  the  holder  to  resort  to  the 
referee  in  case  of  need  or  not,  as  he  thinks  fit  53  V.,  c.  33,  s.  15. 
Eng.  s.  15. 

A  bill  must  be  protested  or  noted  for  protest  before  it  can  be 
presented  to  the  case  of  need  (sees.  17  and  147,  et  seq). 

34.  Stipulations— Limiting— 'Waiving  Rights.— The  drawer 
of  a  bill,  and  any  endorser,  may  insert  therein  an  express  stipula- 
tion— 

(a)  negativing  or  limiting  his  own  liability  to  the  holder: 

(b)  waiving,  as  regards  himself,  some  or  all  of  the  holder's  dut- 
ies.    53  V.,  c.  33,  s.  16.     Eng.  s.  16. 

Compare  sections  66  and  68  as  to  conditional  and  restrictive  in- 
dorsements. It  has  been  held  in  the  United  States  that  an  indorser 
without  recourse  is  responsible  to  the  same  extent  that  a  trans- 
ferer by  delivery  is  responsible,  e.g.,  where  the  bill  is  a  forgery. 
Hannnm  v.  Richardson  (1875),  21  Amer.  R.  152.  As  to  the  ordinary 
liability  of  an  Indorser,  see  section  133,  and  as  to  the  liability  of 
a  transferor  by  delivery,  see  section  137.  As  to  indorsements  or 
guarantees  by  parties  who  have  never  been  holders,  see  section  131. 

The  provisions  of  this  section  are  limited  to  the  drawer  or  indor- 
ser. An  acceptor  may  accept  conditionally,  see  section  38,  but  he 
cannot  accept  so  as  to  make  himself  secondarily,  and  not  primarily, 
liable  on  the  bill   (Chalmers). 

(;b)  Waiving,  as  regards  himself,  some  or  all  of  the  holder's 
duties. 

Chalmers  gives  the  following  illustration: — C,  the  holder  of  a 
bill  indorses  it  to  D.,  adding  the  words  "notice  of  dishonor  waiv- 
ed." No  subsequent  party  is  obliged  to  give  notice  of  dishonour  to 
C.  Such  an  indorsement  relates  only  to  the  indorser's  liability,  and 
does  not  otherwise  affect  the  negotiation  of  the  bill. 

In  the  United  States  it  has  been  held  that  an  indorsement  in  the 
above  form  dispenses  with  the  necessity  of  notice  to  all  subsequent 
indorsers,  ParsMey  v.  Heath  (1879),  31  Amer.  R.  246  (Daniel,  section 
1090),  but  the  English  and  Canadian  Acts  appear  to  contemplate  the 
restriction  of  the  waiver  to  the  drawer  or  indorser  who  expressly 
waives  any  of  the  holders  duties  "as  regards  himself."    (Chalmers). 
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ACCEPTANCE  AND  INTERPRETATION 

35.  Acceptance  defined. — The  acceptance  of  a  bill  is  the  sig- 
nification by   the   drawee  of  his  assent  to  the  order  of  the  drawer. 

2.  Drawee's  Name  wrong. — Where  in  a  bill  the  drawee  is 
wrongly  designated  or  his  name  is  misspelt,  he  may  accept  the  bill 
as  therein  described,  adding,  if  he  thinks  fit,  his  proper  signature, 
or  he  may  accept  by  his  proper  signature.  53  V.,  c.  33,  s.  17.  Eng. 
s.  17. 

The  sections  of  this  Act  which  relate  to  acceptance  do  not 
apply  to  promissory  notes;  see  sec    186; 

Acceptance  is  defined  by  sees.  35  and  36. 

It  may  be  general  or  qualified   (sec.  38). 

The  time  of  acceptance  is  provided  for  by  sec.    37. 

As  to  acceptance  supra  protest,  see  sec.  147,  and  as  to  accept- 
ance of  bills  in  a  set,  see  sees.  158  and  159. 

The  acceptance  may  be  written  on  any  part  of  the  bill,  provided 
it  is  clear  that  an  acceptance  was  intended:  Yomig  v.  Glover,  3  Jur. 
N.  S.  637  (1857).  It  need  not  be  dated,  but  it  ought  to  be  when  the 
bill  is  at  sight  or  so  many  days  after  sight.  The  drawee  must  accept 
upon  presentment  or  at  least  within  two  days  thereafter  (sections  80 
and  81).  He  may  revoke  his  acceptance  at  any  time  before  he  de- 
livers it  or  gives  notice  that  he  has  accepted^  but  afterwards  his  act 
is  irrevocable  (section  39).  His  liability  under  the  acceptance  is  set 
out  in  section  128.  A  promise  to  accept  is  not  an  acceptance  and  the 
acceptance  to  pay  by  another  bill  is  invalid.  Russell  v.  Phillips,  14 
Q.B.  891.  No  person  except  the  drawee  or  authorized  agent  can  be 
liable  as  acceptor  of  a  bill  (Steele  v.  McKinley,  5  A.pp.  Cas.  770)  save 
the  referee  in  case  of  need  (section  43)  or  the  acceptor  for  honor 
(sec.  147).  Where  a  bill  is  addressed  to  a  firm,  the  signature  of  one 
of  the  partners  or  an  agent  binds  the  firm  (section  131).  If  the  part- 
ner signing  adds  also  his  own  name,  it  is  the  acceptance  of  the  firm 
and  not  of  himself  personally,  re  Barnard,  Edwards  v.  Barnard 
(1886),  32  Ch.  D.  447,  C.  A.;  but  if  he  accepts  simply  in  his  own  name, 
he  is  personally  liable  and  the  firm  is  not  bound:  Otcen  v.  Yon  Oster 
(1850),  10  C.  B.  318.  If  a  partner  accepts  in  the  firm's  name  a  bill  ad- 
dressed to  himself,  the  firm  is  not  bound,  but  he  is  personally  liable, 
as  the  firm  name  is  merely  a  compendious  form  of  expressing  the  In- 
dividual names  or  signatures  of  all  the  partners:  Nicholls  v.  Diamond 
(1853),  9  Exch.  154.  An  agent  who  sierns  a  bill  for  his  principal  with- 
out authority,  though  not  liable  on  the  instrument,  may  be  liable  to 
the  holder  in  an  action  for  falsely  representing  that  he  had  author- 
ity: West  London  Bank  v.  Kitson  (1884),  13  Q.B.  D.  360,  C.  A.  A  bill 
drawn  on  a  Corporation  should  be  addressed  to  the  Company  and  not 
to  its  directors  or  officers,  as  it  is  frequently  difficult  to  decide  whe- 
ther the  drawee  is  the  Company  or  the  directors  or  officers  Individu- 
ally. (See  cases  in  Maclaren).  A  note  or  bill  is  deemed  to  have 
been  made,  accepted  or  indorsed  on  behalf  of  a  Company  if 
made,  accented  or  indorsed  (a)  in  the  name  of  the  Company  by  any 
person  acting  under  the  authority  of  the  Company,  or  (h)  by  or  on 
behalf  of  or  on  account  of  the  Company  by  any  person  acting  under 
its  authoritv.  The  accurate  4nd  full  name  of  the  Company  is  im- 
portant. Where  a  Companv  is  "limited."  that  word  forms  a  part  of 
its  name,  and  anv  acceptance  omitting  this  does  not  bind  the  Com- 
pany: Atkins  v.  Wardle,  58  L.  J.  Q.  B.  377  (1889). 

36.  Acceptance— On  the  Bill— For  Money.— An  acceptance  is 
invalid  unless  it  complies  with  the  following  conditions,  namely:  — 

(a)  It  must  be  written  on  the  bill  and  be  signed  by  the  drawee: 
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(b)  It  must  not  express  that  the  drawee  will  perform  his  prom- 
ise by  any  other  means  than  the  payment  of  money. 

2.  Mere  Signature. — The  mere  signature  of  the  drawee  written 
on  the  bill  without  additional  words  is  a  sufficient  acceptance.  53 
V.,  c.  33,  s.  17.     Eng.  s.  17. 

Of.  notes  to  sec.  ou. 

37.  Acceptance — Before  Completion — Overdue. — A  bill  may 
be  accepted, — 

(a)  before  it  has  been  signed  by  the  drawer,  or  while  otherwise 
incomplete; 

(b)  when  it  is  overdue,  or  after  it  has  been  dishonoured  by  a 
previous  refusal  to  accept,  or  by  non-payment. 

2.  Acceptance  after  dishonour. — When  a  bill  payable  at  sight 
or  after  sight  is  dishonoured  by  non-acceptance,  and  the  drawee 
subsequently  accepts  it,  the  holder,  in  the  absence  of  any  different 
agreement,  is  entitled  to  have  the  bill  accepted  as  of  the  date  of 
first  presentment  to  the  drawee  for  acceptance.  53  V.,  c.  33,  s.  18; 
54-55  V.,  c.   17,  s.  3.     Eng.  s.  18. 

The  holder  may  treat  a  bill  as  dishonored  by  non-acceptance  if 
it  turns  out  that  the  drawee  was  incompetent  to  contract. 

A  bill  accepted  when  overdue  is  payable  on  demand,  section  23 
(2).  After  a  bill  has  been  refused  acceptance,  and  notice  of  dishonor 
has  been  given,  the  holder  may  apply  to  the  referee  in  case  of  need 
if  there  be  one  named  in  the  bill,  section  34?  or  it  may  be  accepted 
for  honor  by  a  third  party,  section  64;  or  the  drawee  may  change  his 
mind  and  accept.  If  he  should  do  so  the  date  from  which  time 
should  run  is  fixed  by  the  sub-section  2. 

If  the  holder  took  an  acceptance  of  a  later  date  it  would  be  a 
qualified  acceptance,  and  he  would  do  so  at  his  own  risk  (Maclaren). 

Unless  the  contrary  appears  by  its  terms,  a  bill  of  exchange  is 
prima  facie  deemed  to  have  been  accepted  before  maturity  a^td  with- 
in a  reasonable  time  after  its  issue,  but  there  is  no  presumption  as  to 
the  exact  time  of  acceptance.  For  example:  B.  accepts,  without  dat- 
ing, a  bill  drawn  payable  three  months  after  date.  He  attains  his 
majority  the  day  before  the  bill  matures.  This  is  prima  facie  evid- 
ence that  B.  accepted  it  while  an  infant:  Roberts  v.  Bethell  (1852),  12 
C.  B.  778. 

38.  Kinds. — An  acceptance  is  either, — 
(a)  general;  or, 
(b    qualified. 

2.  General. — A  general  acceptance  assents  without  qualification 
to  the"  order  of  the  drawer. 

3.  Qualified. — A  qualifi-ed  acceptance  in  express  terms  varies 
the  effect  of  the  bill  as  drawn  and  in  particular,  an  acceptance  is 
qualified  which  is, — 

(a)  conditional,  uiat  is  to  say,  which  makes  payment  by  the 
acceptor  dependent  on  the  fulfilment  of  a  condition  therein  stated; 

(b)  partial,  that  is  to  say,  an  acceptance  to  pay  part  only  of 
the  amount  for  which  the  bill  is  drawn; 

(c)  quaixiied  as  to  time; 

(d)  the  acceptance  of  some  one\or  more  of  the  drawees,  but 
not  of  all. 

4.  Specified  Place. — An  acceptance  to  pay  at  a  particular  speci- 
fied place  is  not  on  that  account  conditional  or  qualified.  53  V., 
c.  33,  s.  19.     Eng.  s.  19. 

If  there  are  several  drawees  and  they  do  not  all  accept,  those 
who  do  are  bound.     A  partner  may  accept  in  his  own  name  a  bill 
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addressed  to  his  firm,  and  it  is  a  valid  acceptance  for  himself.  Owen  v. 
Von  listen,  i860,  10  C.  B.  318. 

By  section  83,  the  holder  may  refuse  to  take  a  qualified  accept- 
ance. If  he  taKes  it,  he  inuot  give  notice  to  tne  drawer  and  inuuiseis, 
who  may  decline  to  be  bound  by  it,  but  they  must  express  their  dis- 
sent within  a  reasonaole  time,  or  tneir  acquiescence  is  presumed.  If 
no  notice  is  given,  the  drawer  and  indorsers  are  discharged,  unless 
they  have  authorized  the  taking  of  the  qualified  acceptance. 

Words  importing  a  conditional  or  qualified  acceptance  will  be 
construed  most  strongly  against  the  restriction  of  the  acceptor's  lia- 
bility, and  to  have  effect  must  show  in  clear  and  unequivocal  terms, 
on  tne  face  of  the  bill,  that  the  acceptance  is  so  qualified:  timith  v. 
Virtue,  30  L.  J.  C.  P.  60.  Where  a  bill  was  payable  to  drawer's  order 
and  the  acceptor  struck  out  the  words  "or  order"  and  wrote  over  his 
acceptance  the  words"in  favor  of  the  drawer  only,"  it  was  held  that 
the  acceptance  was  not  qualified  and  that  an  indorsee  could  sue  the 
acceptor:  Meyer  v.  DeCroix  (1891),  App.  Cases  520.  In  Fanshawe  v. 
Peet  (1857),  26  L.  J.  Ex.  314,  it  was  held  that  a  mere  memorandum, 
such  as  a  wrong  due  date,  introduced  into  the  acceptance,  contrar7 
to  the  tenor  of  the  bill,  formed  no  part  of  the  acceptance,  and  there- 
fore did  not  make  it  qualified  (Campbell's  Ruling  Cases,  Vol.  IV., 
Rules  8,  9  and  10).  If  the  bill  as  drawn  specified  a  particular  place 
of  payment,  and  the  acceptance  names  a  different  one,  this  would  be 
such  a  variance  as  would  make  the  acceptance  a  qualified  one:  Roice 
v.  Young,  2  B.  &  B.  165  (1820). 

Where  the  acceptance  on  a  bill  is  unconditional,  parole  evidence 
cannot  be  received  to  show  that  it  was  accepted  conditionally  : 
Bradbury  v.  Oliver,  5  U.  C.  O.  S.  703. 

The  following  are  examples  of  conditional  acceptances:  — 

(1)  "If  a  certain  house  shall  be  finished:"  Dufresne  v.  Jacques 
Gartier  Building  Society,  5  R.  L.  235   (1873). 

(2)  "When  certain  debentures  are  sold:"  Ontario  Bank  v.  Mo- 
Arthur,  5  Man.  381  (1889). 

(3)  "When  certain  debentures  are  sold:"  Russell  v.  Phillips,  14  Q. 
B.  891. 

As  to  partial  acceptance,  see  further  section  84. 

The  acceptor  may  vary  the  time  of  payment  named  by  the  bill, 
and  if  none  be  named  he  may  fix  a  time,  and  he  will  be  bound  by  it: 
Russell  v.  Phillips,  supra. 

39.  When  acceptance  Complete— Proviso.— Every  contract 
on  a  bill,  whether  it  is  the  drawer's,  the  acceptor's  or  an  endorser's, 
is  incomplete  and  revocable,  until  delivery  of  the  instrument  in 
order  to  give  effect  thereto:  Provided,  that  where  an  acceptance 
is  written  on  a  bill,  and  the  drawee  gives  notice  to,  or  according 
to  the  directions  of.  the  person  entitled  to  the  bill  that  he  has  ac- 
cepted it,  the  acceptance  then  becomes  complete  and  irrevocable. 
53  V.,  c.  33,  s.  21.     Eng.  s.  21. 

His  section  and  sees.  4u  and  41  must  be  read  together_ 

The  following  sections  contain  provisions  relating  to  the  dif- 
ferent "contracts  on  a  bill." 

Sees.  130  to  133:    drawer  or   endorser; 

Sees.   35,  38  and  128:  acceptor. 

Delivery  means  transfer  of  possession,  actual  or  constructive, 
from  one  person  to  another:   see  sec.  2,  sub-sec.  1  (f). 

The  acceptance  must  be  in  writing,  but  the  notification  may  be 
either  written  or  verbal. 

Delivery  is  necessary  also  to  render  the  contract  of  the  maker  or 
indorser  of  a  promissory  note  complete  and  irrevocable.    The  mail- 


986  BILLS  OF  EXCHANGE  ACT. 

«*• 
ing  of  the  bill  to  the  party  to  whom  it  is  addressed  constitutes  de- 
livery: Ex  parte  Cote  (1873),  L.  R.  9  Ch.  27. 

If  the  indorser  of  a  bill  or  note  delivers  it  to  his  own  agent,  he 
can  recover  it;  if  to  the  agent  of  the  indorsee,  he  cannot  recover  it. 
A  delivery  by  mistake  may  be  revoked  by  mutual  consent:  Ex  parte 
Cote,  supra. 

DELIVERY. 

40.  Requisites — Authority — Conditional. — As  between  im- 
mediate parties,  and  as  regards  a  remote  party,  other  than  a  holder 
in  due  course,  the  delivery, — 

(a)  in  order  to  be  effectual  must  be  made  either  by  or  under 
the  authority  of  the  party  drawing,  accepting  or  endorsing,  as  the 
case  may  be; 

(b)  may  be  shown  to  have  been  conditional  or  for  a  special 
purpose  only,  and  not  for  the  purpose  of  transferring  the  property 
in  the  bill. 

2.  Presumption. — If  the  bill  is  in  the  hands  of  a  holder  in  due 
course,  &  vaiid  delivery  of  the  bill  by  all  parties  prior  to  him,  so  as 
to  make  them  liable  to  him,  is  conclusively  presumed  53  V.,  c.  33, 
s.  21.     Eng.  s.  21. 

41.  Parting  with  Possession. — Where  a  bill  is  no  longer  in  the 
possession  of  a  party  who  has  signed  it  as  drawer,  acceptor  or  en- 
dorser, a  valid  and  unconditional  delivery  by  him  is  presumed  until 
the  contrary  is  proved.     53  V.,  c.  33,  s.  21.     Eng.  s^  21. 

"Holder  in  due  course"  is  defined  by  sec.  56." 

The  contracts  on  a  bill  are  contracts  in  writing,  and,,  subject 
to  the  provisions  of  section  40,  parole  evidence  is  not  admissible 
to  vary  the  rights  and  obligations  of  the  parties  as  appearing  upon 
the  face  of  the  instrument,  except  to  shew  (1)  that  the  date  of  the 
bill  or  note  is  not  the  true  date,  section  29,  or  (2)  that  the  delivery 
is  Incomplete  and  conditional  only,  so  that  the  contract  is  not  op- 
erative, section  41,  or  (3)  to  impeach  the  consideration  for  the  con- 
tract and  prove  its  absence  failure  or  illegality:  North  field  v. 
Laiorence.  M.  L.  R.,  7  S.  C.  148  (1891):  Abrep  v.  Crux,  L.  R.  5  C. 
P.  37  (1869);  or  (4)  to  show  that  the  contract  has  been  discharged 
by  payment,  release  or  otherwise:  Hamilton  v.  Perry,  Q.  R.,  5  S.  C. 
76  (1894),  Smith  v.  Squires  (1901),  13  Man.  R.  360;  Emerson  v. 
Erwin,  10  B.  C.  R.  101,  but  see  section  142. 

Where  a  bill  has  been  delivered  conditionally  or  for  a  special 
purpose  only,  and  the  person  who  has  so  received  it  violates  his  trust, 
the  owner  may  recover  the  bill  or  its  amount  from  such  person  or 
anyone  who  has  taken  it  with  notice:  Muttyloll  Seal  v.  Dent.  8  Moore 
P.  C.  319  (1853). 

A  bill  or  note  may  be  delivered  conditionally,  and  upon  the  hap- 
pening of  the  event  or  fulfillment  of  the  condition,  no  further  de- 
livery is  necessary.  What  was  before  a  m^re  paper  writing  becomes 
a  vaiid  bill.  The  death  of  the  parties  liable  does  not  prevent  the 
bill  taking  effect:  Giddings  v.  Giddings,  51  Vt.  227  (1878). 

As  between  immediate  parties,  a  contemporaneous  agreement, 
Cf.  Brown  v.  Langley  (1842),  4  M.  &  Gr.  466.  or  a  subsequent  written 
agreement,  MeManns  v.  Bark  (1870),  L.  R.  5  Ex.  65,  but  not  a^  oral 
agreement,  New  London  Credit  Simo" irate.  h.D.  v.  Xrale.  C.  A.  (lSP^), 
2  Q.  B.  487.  may  control  the  effect  of  a  bill,  subject  to  same  condi- 
tions as  would  be  requisite  in  an  ordinary  contract;  but  the  mere 
fact  that  a  bill  refers  to  a  collateral  writing  or  agreement  which  is 
conditional  in  its  terms  will   not  vitiate  the   bill  in   the  hands  of   a 
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person  who  has  no  notice  of  its  contents:  Lindley  v.  Lacey  (1864),  34 
L.  J.  C.  P.  9.  (See  English  and  American  cases  reviewed,  Taylor  Y. 
Curry  [18711,  109  Massachusetts  36). 

COMPUTATION  OF  TIME,   NON- JURIDICAL  DAYS  AND  DAYS 

OF   GRACE. 

42.  Computation  of  Time — Last  Day  of  Grace. — Where  a  bill 
is  not  payable  on  demand,  three  days,  called  days  of  grace,  are,  in 
every  case,  where  the  bill  itself  does  not  otherwise  provide,  added 
to  the  time  of  payment  as  fixed  .by  the  bill,  and  the  bill  is  due  and 
payable  on  the  last  day  of  grace:  Provided  that  whenever  the  last 
day  of  grace  falls  on  a  legal  holiday  or  non-juridical  day  in  the 
province  where  any  such  bill  is  payable,  then  the  day  next  follow- 
ing, not  being  a  legal  holiday  or  non-juridical  day  in  such  province, 
shall  be  the  last  day  of  grace.     53  V.,   c.  33,  s.  14.     Eng.  s.  14. 

Under  the  Act  non-business  days  are  the  same  as  legal  holidays 
or  non-juridical  days  (sec.  2),  and  are  the  days  mentioned  in  sec.  43. 

Payable  on  Demand. — As  to  when  a  bill  is  payable  on  demand, 
see  sec.  23.  In  Canada  sight  bills  are  not  payable  on  demand  and 
are  entitled  to  days  of  grace. 

This  section  applies  only  to  bills  payable  in  Canada.  Thos-e 
payable  elsewhere  are  governed  as  to  their  due  date  by  the  law  of  the 
place  where  they  are  payable.     Section  ICO,  ss.  2  (e.) 

Where  a  bill  is  payable  by  instalments,  days  of  grace  are  allowed 
on  each  instalment:  0 ridge  v.  Sherborne,  11  M.  &  W.  374  (1843). 

Non-negotiable  notes  not  payable  on  demand  are  entitled  to 
days  of  grace:  Smith  v.  Kendall,  6  T.  R.  123  (1794). 

Notice  of  Dishonour  and  Action.— Notice  of  dishonour  may 
be  given  at  any  time  on  the  third  day  of  grace  immediately  upon 
payment  being  refused  toy  the  acceptor  (sec.  98),  but  action  cannot 
be  brought  on  a  bill  until  the  following  day.     See  notes  to  sec.  95. 

43.  Non-Juridical   Days In   all   matters   relating  to  bills  of 

exchange,  the  following  and  no  other  shall  be  observed  as  legal  holi- 
days or  non-juridical  days: 

(a.)    General. — In  all  the  Provinces  of  Canada: 
Sundays  ; 
New  Year's  Day  ; 
Good  Friday  ; 
Easter  Monday  ; 
Victoria  Day; 
Dominion  Day; 
Labour  Day; 
Christmas  Day  ; 
The  birthday  (or  the  day  fixed  by  proclamation  for  the  celebra- 
tion of  the  birthday)  of  the  reigning  sovereign; 

Any  day  appointed  by  proclamation  for  a  public  holiday,  or  for 
a  general  fast,  or  a  general  thanksgiving  throughout  Canada: 

The  day  next  following  New  Year's  Day.  Christmas  Day,  Victor- 
ia Day,  Dominion  Day,  and  the  birthday  of  the  reigning  sovereign 
when  such   days  respectively  fall  on   Sunday; 

(b)  Quebec— In  the  province  of  Quebec  in  addition  to  the  said 
days : 

The  Ephiphany, 
Th-e  Ascension, 
All   Saints'  Day. 
Conception  Day; 
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(c)  Provincial  Proclamation. — In  any  one  of  the  provinces  of 
Canada,  any  day  appointed  by  proclamation  of  the  Lieutenant  Gov- 
ernor of  such  province  for  a  public  holiday,  or  for  a  fast  or  thanks- 
giving within  the  same,  and  any  non-juridical  day  by  virtue  of  a 
statute  of  such  province.  53  V.,  c.  23,  s  14;  56  V.,  c.  30,  s.  1;  57- 
58  V.,  c.  55,  ft.  2;  1  Ed.  VII.,  c.  12,  sec.  2  and  4.  Cf.  Eng.  ss    14  and  92. 

Cf.  notes  to  sec.  42. 

44.  Time  of  Payment. — Where  a  bill  is  payable  at  sight,  or  at 
a  fixed  period  after  date,  after  sight,  or  after  the  happening  of  a 
specified  event,  the  time  of  payment  is  determined  by  'excluding  the 
day  from  which  the  time  is  to  begin  to  run  and  by  including  the 
day  of  payment.     53  V.,  c.  33,  s.  14.     Cf.  Eng.  s    14. 

45.  Sight  Bill. — Where  a  bill  is  payable  at  sight  or  at  a  fixed 
period  after  sight,  the  time  begins  to  run  from  the  -date  of  the  ac- 
ceptance if  the  bill  is  accepted,  and  from  the  date  of  noting  or  pro- 
test if  the  bill  is  noted  or  protested  for  non-acceptance,  or  for  non- 
delivery.    53  V.,  c.  33,  s.  14      Cf.  Eng.   s.  14. 

A  bill  is  payable  at  sight.  The  acceptance  bears  date  March 
1st.     The  ibill  is  due  March  4th. 

The  date  is  presumed  to  be  the  true  date  unless  the  contrary 
be  proved  (sec.  29).  As  to  omission  of  date  see  sec.  30.  The  prop- 
er date  of  an  acceptance  after  a  previous  refusal  to  accept  is  the 
date  of  the  first  presentment  (sec.  37)  As  to  date  or  acceptance  of 
a  (bill  payable  at  sight  or  after  sight,  see  sec.  80. 

A  ibill  payable  after  sight  is  noted  for  non-acceptance  on  Jan- 
uary 1st.  It  is  accepted  supra  protest  on  January  5th.  The  time 
of  payment  must  be  calculated  from  January  1st  (sec.  150). 

46.  Dne  Date. — Every  bill  which  is  made  payable  at  a  month 
or  months  after  date  becomes  due  on  the  same  numbered  day  of  the 
month  in  which  it  is  made  payable  as  the  day  on  which  it  is  dated, 
unless  there  is  no  such  day  in  the  month  in  which  it  is  made 
payable,  in  which  case  it  becomes  due  on  the  last  day  of  that 
month,  with  the  addition,  in  all  cases,  of  the  days  of  grace. 

2.  Month. — The  term  "month"  in  a  bill  means  the  calendar 
month.     53  V.,  c.   33,  s.  14.     Cf.  Eng.  s.  14. 

A  bill  dated  31st  January  payable  "without  grace"  one  month 
after  date  is  due  February  28th.  A  similar  note  dated  January  1st 
is  due  February  1st. 

Bills  dated  28th,  29th  and  30th  November,  respectively,  pay- 
able three  months  after  date,  all  fall  due  on  March  3rd,  except  in  a 
leap  year,  when  the  first  note  would  fall  due  on  March  2nd. 

CAPACITY  AND  AUTHORITY  OF  PARTIES. 

47.  Capacity  of  Parties— Corporations.— Capacity  to  incur 
liability  as  a  party  to  a  bill  is  co-extensive  with  capacity  to  con- 
tract: Provided  that  nothing  in  this  section  shall  enable  a  corpora- 
tion to  make  itself  liable  as  drawer,  acceptor  or  endorser,  of  a  bill, 
unless  it  is  competent  to  it  so  to  do  under  the  law  for  the  time 
being  in  force  relating  to  such  corporation.  53  V.,  c.  33,  s.  22.  Eng. 
6.  22.  — 

See  notes  to  sec.  48. 

There  is  no  special  law  of  capacity  applicable  to  parties  to  bills 
and  notes.  The  rule  laid  down  by  this  section  refers  the  question 
of  capacity  to  the  general  law  of  contracts  in  the  province  in  which 
the  transactions  upon  the  bill  take  place.  As  to  conflict  of  laws, 
see  sees.  160  et  seq. 
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48.  Effect  of  Disability  on  Holder.— Where  a  bill  is  drawn 
or  endorsed  by  an  infant,  minor,  or  corporation  having  no  capacity 
or  power  to  incur  liability  on  a  bill,  the  drawing  or  indorsement 
entitles  the  holder  to  receive  payment  of  the  bill,  and  to  enforce  it 
against  any  other  party  thereto.     53  V.,  c.  33,  s.  22.     Eng.  s.  22. 

Questions  of  capacity  are  determined  according  to  the  laws  In 
force  in  each  Province  and,  when  these  conflict,  are  governed  in  Que- 
bec according  to  the  law  of  the  domicile  of  the  contracting  party  (C. 
C.  Art.  6).  The  law  of  the  other  provinces  is  not  settled. 
In  the  United  States  the  law  of  the  place  of  the  contract 
is  generally  followed  (Story  on  Conflict  of  Laws,  s.  102).  In 
England  capacity  is  perhaps  determined  according  to  the  leaf  domicilii 
of  the  contracting  party  (Chalmers,  p.  61,  citing  Sottomayers  v.  De 
Barros    [1877],  3  P.  D.  1,  at  p.  5;    C.  A.  &  Westlake,  3rd  ed.,  p.  44). 

Capacity  to  incur  liability  must  be  distinguished  from  (a)  capa- 
city to  enforce  rights:  lb)  capacity  to  transfer;  and  (c)  capacity  to 
contract  on  behalf  of  another,  as  a  person  who  cannot  himself  be  held 
liable  may  be  able  to  bind  others,  or  to  make  a  legal  transfer,  or  to 
act  as  agent  when  duly  authorized. 

The  incapacity  of  one  or  more  parties  to  a  bill  in  no  way  dimin- 
ishes the  liability  of  the  other  parties  thereto:  Uf.  Grey  v.  Cooper 
(1872),  3  Dougl.  65.  Thus  the  acceptor  cannot  set  up  the  incapacity 
of  the  drawer,  section  128  (b.),  the  drawer  cannot  set  up  the  incapa- 
city of  the  acceptor  or  payee,  nor  can  the  indorser  set  up  the  inca- 
pacity of  the  drawer  or  a  previous  indorser  (section  130). 

The  principal  classes  without  full  capacity  to  contract  are:  — 

(a)  Natural  incapables. — Those  persons  who,  from  natural  infirm- 
ity, are  entirely  incapable  of  efficiently  looking  after  their  own  inter- 
ests, viz.:  Idiots  and  lunatics. 

(6)  Temporary  incapables. — This  class  includes  minors,  drunken 
persons  and  those  whose  mental  faculties  are  impaired  for  the  time 
being  on  account  of  age,  accident  or  sickness. 

(c)  Artificial  incapables. — Those  persons  who,  though  perfectly 
able  to  protect  their  own  interests,  are  forbidden  by  some  special 
law  from  entering  into  contracts.  This  class  includes  persons  civilly 
dead,  non-trading  corporations  and  married  women  whose  domicile 
is  in  the  Province  of  Quebec. 

Minors. — No  person  in  Canada  under  the  age  of  21  years  can  in- 
cur liability  on  a  bill  of  exchange  or  note  except  under  the  law  of  thp 
Province  of  Quebec,  which  allows  minors  emancipated  by  marriage 
or  by  the  Court  to  sign  bills  and  notes  in  the  performance  of  all  acts 
of  pure  administration  (C.  C.  Arts.  314-322),  and  minors  engaged  in 
trade  or  business  to  bind  themselves  by  bills  and  notes  relating  to 
such  trade  or  business  (Art.  323),  City  Bank  v.  Lafleur,  20  L.C.  J. 
131),  but  a  minor  domiciled  and  engaged  in  business  in  Ontario  can- 
not bind  himself  by  a  note  payable  in  Quebec,  the  law  of  Ontario 
governing  as  to  his  capacity:  Jones  v.  Dickinson,  Q.  R.,  7  S.  C.  313 
(1895).  A  minor  is  not  bound  on  a  bill  or  note  given  by  him  for  ne- 
cessaries, although  he  may  be  liable  on  the  consideration:  Ez  parte 
Marquette  Re  Soltykoff  (1891),  1  Q.  B.  313,  C.  A.,  but  the  action  can- 
not be  taken  on  such  consideration  until  after  the  due  date  of  the 
note.  If  an  adult  person  becomes  acceptor  of  a  bill,  the  mere  fact 
that  it  was  drawn  and  dated  while  he  was  under  age  will  not  be  a 
good  defence.  Chalmers  gives  the  following  illustrations  as  to  the 
liability  of  minors  (p.  62) : 

(a)  B..  an  infant,  within  three  months  of  attaining  his  majority, 
accepts  a  bill  payable  six  months  after  date.  He  ratifies  the  transac- 
tion on  attaining  the  majority,  and  tbe  bill  is  negotiated.  B.  is  not 
liable  on  his  acceptance:  E.r  parte  Kibble  (1875),  L.  R.  10  Ch.  373. 
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(6)  B.,  after  attaining  his  majority,  accepts  a  bill  to  pay  a  debt 
contracted  before  his  majority.  The  bill  is  indorsed  to  a  holder  In 
due  course.  The  holder  can  sue  B:  Belfast  Banking  Co.  v.  Dohertv 
(1870),  4  Ir.  L.  R.  Q.  B.  D.  124. 

(e)  B.,  after  attaining  his  majority,  accepts  a  bill  to  compromise 
a  joint  liability  on  a  bill  which  ne  accepted  during  his  minority.  He 
is  not  liable  to  a  holder  with  notice:  Smith  v.  King  (1892),  2  Q.  B.  543. 
11  an  infant  be  a  party,  jointly  with  an  adult,  to  a  negotiable  in- 
strument, the  owner  may  sue  the  adult  alone,  without  taking  notice 
of  the  infant:  Burgess  v.  Merrill,  4  Taunt  468. 

Where  an  mtant  is  partner  in  a  firm,  unless,  on  coming  of  age,  he 
notifies  the  discontinuance  of  the  partnership,  he  is  liable  for  con- 
tracts made  by  the  firm  after  his  majority:  Good  v.  Harrison,  5  B.  & 
Aid.  147. 

Rights  of  Minor  as  Holder  of  Bill. — A  minor  may  transfer,  or  sue, 
on  a  bill  which  he  holds,  whether  he  is  the  drawer  or  not,  for,  though 
he  is  not  bound,  other  parties  may  be  bound  to  him. 

Idiots,  Lunatics,  etc. — In  Quebec  persons  interdicted  for  imbecil- 
ity, madness,  insanity,  prodigality  or  drunkenness,  cannot  bind  them- 
selves by  bill  or  note  (C.  C.  Art.  987).  Bills  and  notes  made  by  such 
persons  when  not  interdicted  are  valid,  but  may  be  annulled  it  inju- 
rious to  them,  provided  their  condition  was  notorious  or  known  to 
the  other  party  at  the  same  time  of  the  execution  of  the  instrument. 
(C.  C.  Arts.  334,  335). 

In  the  other  provinces  of  the  Dominion  the  rule  is  that  the  con- 
tract of  a  lunatic  or  drunken  man  who,  by  reason  of  lunacy  or  drunk- 
enness, is  not  capable  of  understanding  the  terms  or  forming  a  ra- 
tional judgment  of  its  effect  upon  his  interest  is  not  void  but  only 
voidable  at  his  option,  and  this  only  if  his  state  is  known  to  tne 
other  party.  Pollock  on  Contracts,  p.  91  (adopted  by  Maclaren). 
See  Robertson  v.  Kelly,  2  O.  R.  163  (1883),  Imperial  Loan  Co.  v.  Stone, 
1  Q.  B.  599  (1892) ;  Gore  v.  Gibson,  13  M.  &  W.  623. 

Married  Women. — A  married  woman  having  separate  property 
may  by  bill,  note  or  otherwise  bind  the  separate  property  which  she 
has  or  may  acquire  in  all  respects  as  if  she  were  feme  sole,  except  in 
the  Province  of  Quebec,  where  the  general  rule  is  that  a  wife  cannot 
contract  without  the  authorization  of  her  husband  (C.  C.  Arts,  176, 
296  and  986),  Danziger  v.  Ritchie,  8  L.  C.  J.  103  (1864);  but  in  the  case 
of  a  note  such  authorization  is  sufficiently  proved  by  the  indorsement 
of  the  husband,  Johnson  v.  Scott,  3  L.  N.  171  (1880),  or  by  his  signing 
a  note  as  witness  to  the  signature  of  his  wife,  Kearney  v.  Gervais.  R. 
J.  Q.,  3  S.  C.  496.  If  the  married  woman  is  separate  as  to  property 
by  marriage  contract  (C.  C.  Art.  1422),  or  if  she  be  granted  by  the 
Court  a  separation  from  bed  and  board  (C.  C.  Art.  210),  or  even  a 
separation  as  to  property  only  (C.  C.  Art.  177),  she  may  administer 
her  own  property  and  give  bills  and  notes  when  necessary  for  'such 
administration.  If  she  is  a  public  trader  she  may  bind  herself  with- 
out the  authorization  of  her  husband  for  all  that  relates  to  her  com- 
merce, Beaubien  v.  H  us  son,  12  L.  C.  R.  47  (1862),  and  (C.  C.  Art  179); 
but  In  such  a  case  even  a  holder  in  due  course  would  have  to  clearly 
prove  that  the  bill  was  for  an  obligation  contracted  in  the  course  of 
her  trade,  Banque  Yille  Marie  v.  Mayrand,  Q.  R.,  10"  S.  C.  460  (1897) 
as  a  bill  made  by  a  married  woman  without  authorization  is  not 
"complete  and  regular  on  the  face  of  it"  and  caveat  emptor.  A 
woman  cannot  bind  her  separate  property  in  any  contract  with  or 
for  her  husband  otherwise  than  as  being  common  as  to  property  (G. 
C.  Art.  1301) ,  neither  for  his  debt,  Thibaudeau  v.  Burke,  20  R.  L.  85 
(1890),  nor  for  his  benefit,  Ricard  v.  Banque  Rationale,  Q.  R.,  3  Q.  B. 
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611  (1S93),  nor  as  a  surety  for  him,  Martin  v.  (iui/ot,  M.  L.  H-  1  S.  C 
181  (1885),  nor  together  with  him,  Leclere  v.  Ouimet,  19  R.  L.  78 
(1890).  She  cannot  even  endorse  a  note  given  by  her  husband  for 
necessaries  for  their  common  support.  Bruneau  &  Barnes,  25  L.  C.  J. 
245  (1880),  but  a  note  made  by  a  wife  separate  as  to  property  in  favor 
of  her  husband  and  indorsed  by  him  for  necessaries  purchased  by  her 
is  valid  without  proof  of  express  authority  to  her  to  sign  the  same: 
Cholct  v.  Duplessis,  6  L.  C.  J.  81  (1862).  A  woman  may  incur  a  debt 
or  become  surety  for  a  third  person,  with  the  authorization  of  her 
husband.  The  principles  of  Quebec  law  applying  to  tue  incapacity 
of  married  women  to  contract  have  always  been  held  to  be  matters 
of  public  policy.     (Girouard^  p.  59.) 

A  woman  who  is  divorced,  or  whose  husband  is  civilly  dead,  has 
full  power  to  contract. 

Rights  of  Women  as  Holders  of  Bills  and  Notes. — If  a  married  wo- 
man is  the  holder  of  a  bill  or  note  she  may  sue  on  it  in  her  own 
name  except  in  Quebec,  where  the  husband  alone  can  collect  and  sue 
upon  it,  if  there  be  community  of  property  (C.  C.  Art.  1298).  If  the 
wife  is  separate  as  to  property,  it  forms  part  of  her  separate  estate, 
but  she  cannot  sue  upon  it  without  the  authorization  of  her  husband 
(C.  C.  Art.  176),  nor  can  she  validly  pass  the  authority  in  a  bill  pay- 
able to  her  order  without  such  authorization,  except  as  against  an 
acceptor,  drawer  or  indorser,  who  is  precluded  from  denying  it  under 
sections  128  and  130  (Maclaren).  If  the  bill  or  note  be  given  to 
a  married  woman,  mdrchande  publique,  in  the  course  of  her  trade,  she 
may  indorse  it  alone,  ,but  a  suit  for  its  recovery  must  be  taken  in  her 
name,  assisted  by  her  husband  (C.  C.  Art.  176). 

Corporations. — Those  corporations  can  become  parties  to  notes 
and  bills  which  are  given  special  authority  to  do  so  by  their  charters 
or  by  the  general  laws  by  which  they  are  governed.  Also  when  it  is 
absolutely  necessary  to  enable  them  to  carry  on  their  business  or 
attain  the  objects  of  their  creation.  In  the  case  of  a  trading  corpora- 
tion the  fact  of  incorporation  for  the  purpose  of  trade  would  give 
capacity.  In  the  case  of  non-trading  corporations,  the  power  must 
be  expressly  given,  or  there  must  be  terms  in  the  charter  wide  enough 
to  include  it  (Chalmers,  p.  64).  The  bill  of  a  comDany  lacking  capa- 
city Is.  as  regards  the  company,  incurably  bad,  for  a  contract  ultra 
vires  of  a  corporation  cannot  be  ratified.  The  capacity  of  a  company 
ceases  when  a  resolution  to  wind  it  up  has  been  passed. 

Companies  incorporated  by  Letters  Patent  of  the  Dominion  or 
Provinces  of  Nova  Scotia  and  British  Columbia  are  required  to  add 
the  word  "limited"  after  the  name  on  every  bill,  note  or  cheque,  and 
if  they  fail  to  do  so  are  liable  to  a  penalty. 

As  to  the  form  of  bills  of  *  corporations,  see  sec  5.  Sec.  47  re- 
lates  only  to  capacity.    Cf.  sec.  52. 

Other  Incapable  Persons.— Persons  civilly  dead  have  no  capa- 
city to  contract.  These  include  persons  in  the  Province  of  Quebec 
who  take  solemn  and  perpetual  vows  in  a  religious  community  recog- 
nized at  the  time  of  the  cession  of  Canada  to  England,  and  sub- 
sequently approved  (Art.  34  C.  C). 

49.  Forgery— Estoppel— Ratification— Recovery  of  Amount 
paid  ged   Cheque.— Subject  to  the  provisions  of    this    Act, 

where  a  signature  on  a  bill  is  forged,  or  placed  thereon  without  the 
author]^-  of  the  person  whose  signature  it  purports  to  be,  the  forged 
or  \r  'zed    signature   is   wholly  inoperative,  and   no   right  to 

retal  1   or  to  give  a  discharge  therefor   of  to  enforce  pay- 

rnent  L'  fwgamst  any  party  thereto  can  be  acquired  through  or 

und^    -         signature,   unless  the  party  against  whom  it  is  sought 
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to  retain  or  enforce  payment  of  the  bill  is  precluded  from  setting 
up  the  forgery  or  want  of  authority.     Provided  that, — 

(a)  nothing  in  this  section  shall  affect  the  ratification  of  an 
unauthorized  signature  not  amounting  to  a  forgery; 

(b)  if  a  cheque,  payable  to  order,  is  paid  by  the  drawee  upon  a 
forged  endorsement  out  of  the  funds  of  the  drawer,  or  is  so  paid  and 
charged  to  his  account,  the  drawer  shall  have  no  right  of  action 
against  the  drawee  for  the  recovery  back  of  the  amount  so  paid,  nor 
any  defence  to  any  claim  made  by  the  drawee  for  the  amount  so  paid, 
as  the  case  may  be,  unless  he  gives  notice  in  writing  of  such  forgery 
to  the  drawee  within  one  year  after  he  has  acquired  notice  of  such 
forgery : 

2.  Default  of  Notice. — In  case  of  failure  by  the  drawer  to 
give  such  notice  within  the  said  period,  such  cheque  shall  be  held 
to  have  been  paid  in  due  course  as  respects  every  other  party  there- 
to or  named  therein,  who  has  not  previously  instituted  proceedings 
for  the  protection  of  his  rights.  53  V.,  c  33,  s.  24.  Of.  Eng.  ss.  24 
and  60. 

A  bill  held  under  a  forged  signature  must  be  distinguished 
from  a  bill  with  genuine  signatures  which  has  been  fraudulently 
altered  (sec.  145),  though  such  alteration  may  amount  to  the  crime 
of  forgery,  and  must  also  be  distinguished  from  a  bill,  with  genuine 
signatures,  in  which  material  omissions  have  been  filled  up  (sec.  31). 
Subject  to  the  Provisions  of  this  Act. — See  sec.  50  as  to 
recovery  of  amount  paid  on  forged  endorsement  in  good  faith  and 
in  the  ordinary  course  of  business,  sec.  173  as  to  protection  of  bank 
and  drawer,  and  sec.  175  as  to  protection  of  collecting  bank,  where 
cheque  is  crossed.  See  also  sec.  21  and  notes  as  to  fictitious  or 
non-existing  payee,  and  sec.  26  as  to  fictitious  drawee. 

Forgery  is  the  making  of  a  false  document  knowing  it  to  be  false, 
with  the  intention  that  he  shall  in  any  way  be  used  or  acted  upon  as 
genuine  to  the  prejudice  of  any  one,  and  any  person  committing  this 
crime  is  liable  to  imprisonment  for  life.  The  following  acts  have 
been  decided  to  amount  to  forgery  if  done  with  fraudulent  intent:— 
(1)  The  writing  by  one  man  the  name  of  another;  (2)  writing  the 
name  of  a  fictitious  person;  (3)  writing  a  man's  own  name  with  in- 
tent that  it  should  pass  for  another's;  (4)  filling  up  a  blank  cheque 
with  an  unauthorized  sum;  (5)  obliterating,  adding  to,  or  altering 
the  crossing  of  any  cheque;  (6)  altering  a  bill,  note  or  cheque,  whe- 
ther by  addition,  subtraction,  or  substitution;  (7)  writing  a  bill  or 
note  over  a  genuine  signature  not  given  for  that  purpose.  Where 
several  join  in  a  forgery,  each  forges  the  whole  instrument.  The  fol- 
lowing acts  do  not  amount  to  forgery;  (a)  writing  words  amounting 
to  a  bill  or  note  over  the  signature  of  another,  purposely  given;  (&) 
drawing  a  bill  upon  a  person  with  false  addition  or  description  to 
that  person's  name;  and  (c)  writing  another's  name  with  or  without 
the  words  "per  procuration"  under  a  mistaken  belief  of  having  au- 
thority. 

A  forgery  cannot  be  ratified,  Merchants  Bank  v.  Lucas,  18  S.  C. 
Can.  704,  but  a  person  whose  signature  has  been  forged  may  by  his 
conduct  be  estopped  from  denying  its  genuineness  to  an  innocent  hold- 
er- Union  Bank  v.  Farnzworth,  19  N.  S.  82  (1882);  Scott  v.  Bank  of 
New  Brunstcick,  31  N.  B.  21  (1891)  as  to  when  the  fact  of  becoming  a 
party  is  an  estoppel  from  setting  up  that  the  signatures  of  other 
parties  thereto  are  forged  or  unauthorized.  See  as  to  drawer,  section 
130  (1);  maker  of  note,  section  185  (b.);  indorser.  section  130  (2); 
acceptor,  section  128;  acceptor  for  honor,  section  130;  ,ctitious  payee, 
section  21  (5):  fictitious  drawee.  sectioD  26. 
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A  clerk  in  one  of  the  departments  of  the  Dominion 
Government  forged  several  cheques  upon  the  Bank  account 
kept  by  the  department  with  the  defendants,  in  the  manner  set 
out  in  the  judgment,  and  deposited  the  forged  cheques  to  his  ovrn 
credit  with  other  banks  (third  parties).  The  cheques  went  tnrough 
the  clearing  house,  and  were  paid  by  the  defendants.  The  for- 
geries were  not  discovered  for  some  months;  the  clerk  who  exe- 
cuted them  was  the  person  intrusted  with  the  duty  of  checking  the 
bank  account  and  examining  the  pass-book.  In  an  action  on  be- 
half of  the  Crown  to  recover  the  amount  of  the  forged  cheques, 
whicti  had  been  charged  by  the  defendants  against  the  depart- 
ment's account,  the  defendants  contended  that  the  right  to  recover 
was  barred  by  the  omission  or  neglect  by  officers  of  the  Govern- 
ment of  duties  which  the  ordinary  customer  owes  to  the  bank. — 
Held,  upon  the  evidence,  that  there  was  no  negligence  or  careless- 
ness on  the  part  of  the  Crown  officers  in  the  circumstances  preced- 
ing the  forgeries  which  conduced  to  their  commission.  2.  That 
there  is  no  contracted  obligation  on  the  part  of  the  banker's  cus- 
tomer to  examine  his  pass-book;  nor  in  this  case  was  the  passing 
of  the  book  to  and  fro  evidence  of  a  stated  and  settled  account,  for 
the  account  was  a  ''letter  of  credit"  account,  and  the  settlements 
between  the  Crown  and  the  defendants  were  made  by  means  of  re- 
imbursement cheques,  pursuant  to  sec.  58  of  the  Audit  Act,  and  the 
reimbursement  cheques  accepted  by  the  defendant  did  not  cover  the 
forgeries.  3.  But,  if  there  was  a  breach  of  duty  or  negligence  or 
omission,  it  would  not  avail  the  defendants,  for  the  Crown  is  not 
bound  by  estoppel,  nor  responsible  for  the  negligence  or  laches  of 
its  servants.  4.  The  claim  of  the  defendants  against  the  other 
banks  with  which  the  forged  cheques  were  deposited  was  based 
upon  liability  as  indorsers,  or  upon  warranty  or  representation  that 
the  cheques  were  genuine,  or  upon  payment  and  receipt  of  the  pro- 
ceeds of  the  forgeries  under  mistake  of  fact: — Held,  upon  the  evi- 
dence, that  the  third  party  banks  were  not  indorsers,  and  that 
there  was  no  implication  of  warranty  or  representation  upon  which 
a  claim  for  indemnity  could  be  founded.  5.  The  rules  as  to  notice 
established  in  regard  to  genuine  bills  and  notes  are  inapplicable  to 
the  case  of  mere  forgeries.  6.  The  defendants  never  were  acceptors 
of  any  of  the  cheques  within  the  meaning  of  sec.  128  of  the  Cana- 
dian Bills  of  Exchange  Act.  7.  A  banker  does  not  owe  to  the 
holder  of  a  cheque  the  duty  of  knowing  his  customer's  signature. 
Imperial  Bank  of  Canada  v.  Bank  of  Hamilton  (1903),  A.  C.  49,  ap- 
plied and  followed.  8.  But  upon  the  ground  of  estoppel  arising 
from  the  payment  by  the  defendants  of  the  forged  cheques  and  the 
change  in  position  of  the  third  parties  which  ensued,  the  defen- 
dants were  not  entitled  to  recover  against  the  third  parties.  9. 
And  apart  from  the  estoppel,  the  rule  that  when  on^  of  the  two- 
Innocent  persons  must  suffer  by  the  acts  of  a  third,  he  who  has. 
enabled  such  third  person  to  occasion  the  loss  must  sustain  it,, 
afforded  the  third  parties  a  defence;  for,  though  they  had  credited 
the  forger's  accounts  with  the  amounts  of  the  forged  cheques  be- 
fore they  were  presented  for  payment,  that  mistake  would  have 
been  Innocuous  to  them,  had  it  not  been  for  the  subsequent  mis- 
take of  the  defendants  in  honoring  those  cheques;  and  this  act  of 
the  defendants  was  the  proximate  cause  which  enabled  the  forger 
to  reap  the  benefit  of  his  frauds. 

Rex  v.  Bank  of  Montreal,  10  O.  L.   177,  Anglin  J.;   affirmed,  11 
O.  L.  R.  595,  38  S.  C.  R.  258. 

In  Dominion  Bank  v.  E icing  1904,  35  S.  C.  R.  133,  the  bank  on 
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August  15th,  19G0,  by  letter,  informed  the  ostensible  makers  of  a 
promissory  note  that  it, had  that  day  discounted  the  note  for  the  payees. 
The  makers'  name  had  been  forged.  They,  however,  did  not  reply 
or  inform  the  bank  of  the  forgery  until  December  10th,  1900,  hav- 
ing in  the  meanwhile  been  corresponding  with  the  forger,  urging 
him  to  settle  the  matter.  A  large  part  of  the  proceeds  of  the  dis- 
count was  not  paid  out  by  the  bank  until  after  the  time  when  they 
could  have  had  notice  from  the  defendants  that  the  note  was  a 
forgery.  Held:—  That  the  defendants'  silence,  coupled  with  the  re- 
sulting damage,  estopped  them  from  denying  their  signature,  and 
that  they  were  liable  for  the  full  amount  of  the  note. 

The  principle  of  law  that  money  paid  under  mistake  of  fact  may 
be  recovered  regulates  the  dealings  with  forged  instruments.  If  a 
person  is  induced  to  discount  a  bill  by  a  signature  which  he  after- 
wards discovers  to  be  forged,  whether  he  takes  through  the  signa- 
ture or  independently  of  it,  that  is,  whether  he  has  a  good  title  to 
the  bill  or  not,  he  may  at  once  recover  the  money  from  the  person 
who  brought  the  bill  for  discount.  So,  if  such  a  bill  was  given  for 
the  price  of  goods  or  other  consideration,  the  receiver  might,  on  dis- 
covering the  forgery,  at  once  sue  on  the  consideration. 

Unless  he  gives  Notice  in  Writing. — The  effect  of  clause  (b) 
of  the  proviso  is  that  if  a  cheque  payable  to  order  is  paid  by  the 
drawee  upon  a  forged  endorsement,  there  is  a  special  period  of  lim- 
itation applicable  to  the  claim  or  defence  of  the  drawer  against 
the  drawee  in  respect  of  the  payment  made,  namely  one  year  af- 
ter the  drawer  has  acquired  notice  of  the  forgery.  Until  the  year 
expires,  the  payment  as  between  the  drawer  and  drawee  is  invalid 
in  accordance  with  the  general  rule  that  a  forged  endorsement  is 
wholly  inoperative.  After  the  year,  the  drawer  is  concluded  as 
against  the  drawee. 

By  sub-sec.  2  the  same  period  of  limitation  is  made  applicable 
as  respects  every  other  party  to  the  cheque  or  named  therein  who 
has  not  previously  instituted  proceedings  for  the  protection  of  his 
rights. 

50.  Recovery  of  Amount  paid  on  Forged  Endorsement. — If 
a  bill  bearing  a  forged  or  unauthorized  endorsement  is  paid  in  good 
faith  and  in  the  ordinary  course  of  business,  by  or  on  behalf  of  the 
drawee  or  acceptor,  the  person  by  whom  or  on  whose  behalf  such 
payment  is  made  shall  have  the  right  to  recover  the  amount  so  paid 
from  the  person  to  whom  it  was  so  paid  or  from  any  endorser  who 
ha^  endorsed  the  bill  subsequently  to  the  forged  or  unauthorized 
endorsement  if  notice  of  the  endorsement  being  a  forged  or  unau- 
thorized endorsement  is  given  to  each  such  subsequent  endorser 
within  the  time  and  in  the  manner  in  this  section  mentioned. 

2.  Rights  over. — Any  such  person  or  endorser  from  whom  said 
amount  has  been  recovered  shall  have  the  like  right  of  recovery 
against  any  prior  endorser  subsequent  to  the  forged  or  unauthoriz- 
ed endorsement. 

3.  Notice  of  Forgery. — Such  notice  of  the  endorsement  being  a 
forged  or  unauthorized  endorsement  shall  be  given  within  a  reason- 
able time  after  the  person  seeking  to  recover  the  amount  has  ac- 
quired notice  that  the  endorsement  is  forged  or  unauthorized,  and 
may  be  given  or  addressed  under  this  Act.  60-61  V.,  c.  10,  s.  1. 
dressed  in  the  same  way,  as  notice  of  protest  or  dishonour  of  a  bill 
may  be  given  or  addressed  under  this  Act.  60-61  V  ,  c.  10,  s.  1. 
Cf.  Eng.  s.  60. 

Cf.  notes  to  sec.  49. 

Section   50   gives   the  right  to   recover  back   the  amount  paid 
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from  the  person  to  whom  it  was  paid  or  from  any  endorser  subse- 
quent to  the  forged  or  unauthorized  endorsement,  but,  it  confers  no 
right  of  recovery  against  an  intermediate  holder  who  may  have 
transferred  the  bill,  but  who  did  not  endorse  it.  The  section  requires 
notice  of  the  forgery  or  want  of  authority  to  he  given  to  each 
endorser  subsequent  to  the  endorsement  in  question,  and  not  merely 
to  the  endorser  sought  to  be  charged.  The  notice  must  be  given 
within  a  reasonable  time  after  the  person  seeking  to  recover  the 
amount  has  acquired  notice  that  the  endorsement  is  forged  or  un- 
authorized, and  may  be  given  in  the  same  manner  as  notice  of  pro- 
test or  dishonour  under  the  Act. 

As  to  "reasonable  time,"  cf.  sees.  77,  86  and  166,  where  the  same 
expression  is  used 

The  section  does  not  affect  the  rights  or  position  of  the  drawer 
or  endorsers  prior  to  the  forged  or  unauthorized  endorsement,  they 
being  in  no  way  responsible  for  the  forgery  or  want  of  authority. 
As  a  loss  must  be  suffered  by  some  innocent  party  it  is  only  right 
that  it  should  fall  upon  him  who  by  his  negligence  or  failure  to 
enquire  was  imposed  upon,  and  who  had  it  entirely  within  his  power 
to  protect  himself  at  the  time  of  acquiring  the  bill.  This  prin- 
ciple is  applicable  to  the  first  endorser  after  the  forged  or  unau- 
thorized endorsement  and  to  each  subsequent  endorsement.  But 
an  acceptor  is  in  a  different  position.  When  a  bill  is  presented  for 
payment  he  has  no  4;ime  to  verify  the  endorsement,  and  usually 
has  no  means  of  doing  so.  He  must  pay  at  once  or  let  the  bill  go 
to  protest, — and  he  is  therefore  required  only  to  act  in  good  faith 
and  in  the  ordinary  course  of  business.     Falconbridge  p.  439. 

51.  Procuration  Signature. — A  signature  by  procuration  oper- 
ates as  notice  that  the  agent  has  but  a  limited  authority  to  sign,  and 
the  principal  is  bound  by  such  signature  only  if  the  agent  in  so  sign- 
ing was  acting  within  the  actual  limits  of  his  authority.  53  V.,  c 
23,  s.  25.     Eng.  s.  25. 

A  person  taking  a  bill  signed  by  procuration  ought  to  exercise 
due  caution,  and  it  would  be  only  reasonable  prudence  to  require 
the  production  of  the  authority  in  pursuance  of  which  the  bill  ia 
signed. 

The  section  provides  for  the  case  of  an  instrument  which  shews 
on  its  face  that  it  is  signed  by  the  hand  of  an  agent.  Cf.  sec.  4, 
which  provides  that  an  instrument  is  sufficiently  signed  by  a  person 
if  his  Signature  is  written  thereon  by  some  other  person  by  or  un- 
der liis  authority. 

As  to  the  signature  of  a  corporation  and  n6tes  signed  on  be- 
half of  a  corporation,  see  sec    5. 

As  to  the  form  of  signature  by  an  agent  which  is  sufficient  to 
shew  that  the  agent  is  not  to  be  personally  liable,  providing  the  au- 
thority is  sufficient,  see  sec.  52. 

If  C.  signs  a  bill  by  power  of  attorney  from  D.,  the  form  of  sig- 
nature should  indicate  the  fact,  as  "D.  per  C,"  "D.  by  C,  atty.," 
"C.  p.  p.  D"  or  "per  proc.  "D.,  C."  not  "D.  p.  .  C."  or  "per  proc.  C, 
D."  The  two  last  forms  would  indicate  that  C.  is  the  principal  and 
D.  the  agent. 

Where  an  agent  draws,  accepts,  makes  or  indorses  "per  pro,"  the 
taker  of  such  a  bill  or  note  is  bound  to  inquire  as  to  the  extent  of 
the  agent's  authority.  Where  an  agent  has  authority,  the  abuse  of  it 
does  not  affect  a  bona  fide  holder  for  value.  The  apparent  authority 
is  the  real  authority:  Bryant  v.  Quebec  Bank  (1893),  A.  C.  170. 

Subsequent  recognition  of  an  agent's  acts  is  equivalent  to  prev- 
ious authority,  provided  the  agent,  when  he  acted,  assumed  to  act  aa 
agent.     Saunderson  v.  Griffiths,  5  B.  &  C.  909. 
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Authority  to  indorse  does  not  include  authority  to  draw,  and 
vice  versa,  and  neither  amounts  to  an  authority  to  accept.  All  are, 
however,  included  in  a  power  of  general  agency:  Bryant  v.  Quebec 
Bank.  (1893),  A.  C.  179.  A  power  0£  attorney  to  draw,  indorse  or  ac- 
cept bills  does  not  authorize  the  agent  to  become  a  party  to  accommo- 
dation paper,  German  Nationdl  Bank  v  Studley,  1  Mo.  App.  260  (1876), 
but  the  principal  would  be  liable  to  a  holder  in  due  course:  Edwards 
Y.  Thomas,  66  Mo.,  469   (1877). 

A  power  of  attorney  to  administer  the  affairs  jf  the  principal 
confers  no  authority  to  indorse  a  note  for  the  accommodation  of 
the  maker  even  when  such  note  is  only  a  renewal  of  another 
already  indorsed  by  the  principal.  The  indorser  of  a  note  is  en- 
titled to  the  benefit  of  time  given  to  the  maker. 

Molsons'  Bank  v.  Cooke,  Q.  R.  J.,  27  S.  C,  130. 

A  local  manager  of  an  incorporated  company,  who  was  autho- 
rized only  to  indorse  cheques  for  deposit  with  the  Bank  of  British 
Columbia,  indorsed  and  cashed  at  the  Bank  of  ivlontreal  cheques 
payable  to  the  company  drawn  on  that  bank: — Held,  tne  Bank  of 
Montreal  was  liable  to  the  company  for  the  amount  of  the  cheques 
so  cashed:  Hinton  Electric  Co.  v.  Bank  of  Montreal,  9  B.  C.  R.,  545. 

An  agent  appointed  to  wind  up  the  business  of  a  firm  has  not  au- 
thority to  accept  bills  drawn  on  the  firm:  Odell  v.  Cormack,  19  Q.  B. 
D.  223  (1887). 

A  person  who,  without  authority,  signs  the  name  of  another  to  a 
bill,  either  simply  or  by  procuration  signature,  is  not  liable  on  the 
Instrument:  Pothill  v.  Walter  (1832),  3  B.  &  Ad.  114.  He  would,  how- 
ever, be  liable  for  any  loss  arising  from  the  false  representation: 
West  London  Commercial  Bank  v.  Kitson,  13  Q.  B.  D.  362  (1884).  If  the 
alleged  principal  be  a  fictitious  or  non-existing  person,  the  signer  is 
liable  on  the  bill:  Cf.  Kelner  v.  Baxter  (1866),  L.  R.,  2  C.  P.  174,  and 
guilty  of  forgery.     See  section  131. 

52.  Signing  in  Representative  Capacity — Where  a  person 
signs  a  bill  as  drawer,  indorser  or  acceptor,  and  adds  words  to  his 
signature  indicating  that  he  signs  for  or  on  behalf  of  a  principal, 
or  in  a  representative  character,  he  is  not  personally  liable  thereon; 
but  the  mere  addition  to  his  signature  of  words  describing  him  as 
an  agent,  or  as  filling  a  representative  character,  does  not  exempt 
him   from  personal  liability: 

2.  Rule  for  determining  Capacity.— In'  determining  whether 
a  signature  on  a  bill  is  that  of  the  principal  or  that  of  the  agent  by 
wlio,se  hand  it  is  written,  the  construction  most  favourable  to  the 
validity  of  the  instrument  shall  be  adopted.  53  V.,  c.  33,  s.  26.  Eng. 
s.  26. 

As  to  the  sufficiency  of  the  authority  of  an  agent  to  sign  a  bill 
on  behalf  of  a  principal,  see  notes  to  sees.  4,  5  and  51.  Sec  52 
deals  only  with  the  question  whether  the  form  of  the  signature  is 
such  as  to  render  the  principal  and  not  the  agent  liable. 

See  sec.  132  as  to  signing  a  bill  in  a  trade  or  assumed  name  or 
in  the  name  of  a  firm. 

Where  a  person  is  under  obligation  to  endorse  a  bill  in  a 
representative  capacity,  he  may  endorse  the  bill  in  such  terms  as  to 
negative  personal  liability  (sec.  61). 

In  considering  the  question  raised  by  this  section,  one  must 
not  overlook  the  distinction  between  bills  of  exchange  and  prom- 
issory notes.  A  bill  of  exchange  is  drawn  on  the  intended  acceptor 
in  a  personal  character,  and  if  he  accepts,  he  must  do  so  in  that 
character  or  not  at  all.  The  acceptance  of  a  bill  is  the  signification 
by  the  drawee  of  his  assent  to  the  order  of  the ». drawer    (sec.    35). 
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This  distinction  explains  many  of  the  cases  in  which  the  principal 
has  been  held  not  liable  on  a  bill,  as  not  being  the  drawee,  al- 
though otherwise  the  'bill  has  been  sufficiently  signed  lor  him  or 
on  his  behalf  by  an  agent. 

The  principle  is  that  the  terms,  agent,  manager,  etc.,  attached  to 
a  signature  are  regarded  as  mere  desiynatio  personae,  and  unless  the 
signer  sets  iortii  Clearly  tn<u  be  subscribes  it  tor  another  he  ia 
liable:   LeadMttcr  v.  Farrow  1816),  5   M.  &   S.  at  p.  349. 

As  to  liability  of  agent  signing  his  principal's  name  without  au- 
thority, see  note  to  last  section. 

By  section  61  (2),  a  representative  who  is  compelled  to  indorse 
may  do  so  in  such  terms  as  to  negative  personal  liability. 

The  case  of  an  executor  or  administrator  often  gives  rise  to  diffi- 
culty. Where  an  executor  merely  winds  up  a  transaction  commenced 
by  the  testator  it  is  right  that  he  should  be  able  to  protect  himself 
from  personal  liability,  but  where  he  carries  on  the  business  and  en- 
gages in  fresh  transactions  it  is  clear  that  the  fact  that  he  is  an  ex- 
ecutor will  not  enable  him  to  carry  it  on  as  a  limited  liability  con- 
cern (Chalmers,  p.  79). 

Authority  to  execute  and  negotiate  bills  and  notes  in  the  name  of 
the  principal  will  be  implied  from  the  appointment  to  a  particular 
clerkship  or  office  where  the  customary  duties  are  to  execute  and  ne- 
gotiate bills  in  the  name  of  the  principal. 

Where  a  principal  has  repeatedly  recognized  or  ratified  the  act 
of  the  agent  by  payment  of  bills  or  notes,  or  in  any  other  way,  an  im- 
plied authority  will  be  presumed  or,  at  least  the  principle  will  be 
estopped  in  the  future  from  denying  the  authority  of  the  agent. 

CONSIDERATION. 

53.  Valuable— Sufficiency— Antecedent  Debt.— Valuable  con- 
sideration for  a  bill  may  he  constituted  by, — 

(a)  any  consideration  sufficient  to  support  a  simple  contract; 

(b)  an  antecedent  debt  or  liability: 

2.  Form  of  Bill.— Such  a  debt  or  liability  is  deemed  valuable 
consideration,  whether  the  bill  is  pavable  on  demand  or  at  a  future 
time.     53  V.,  c.  33    s.  27.     Eng.  s.  27. 

"Value"  in  the  Act  means  valuable  consideration  (sec.  2.) 

The  subject  of  contract  is  within  the  jurisdiction  of  tbe  local 
legislatures,  and  where  Provincial  laws  conflict  as  to  contracts  on  bills 
and  notes,  the  principles  governing  conflict  of  laws  will  be  applied. 

It  was  held  by  the  Privy  Council,  in  the  case  of  McGreevy  r. 
Russell,  56  L.  T.  N.  S.  501  (1887),  that  there  is  no  difference  between 
French  (Quebec)  law  and  English  law  as  to  the  necessity  for  a  val- 
uable consideration  for  the  validity  of  a  contract. 

A  consideration  sufficient  to  support  a  simple  contract  may  con- 
sist either  in  some  right,  interest,  profit  or  benefit  accruing  to  the 
one  party,  or  some  forbearance,  detriment,  loss  or  responsibility  giv- 
en, suffered  or  undertaken  by  the  other:  Curry  v.  Misa,  L.  R.  10  Ex. 
162  (1875).  The  payment  of  money,  however  small  the  sum,  and  the 
sale  of  poods,  however  low  the  value — if  there  is  an  absence  of  fraud 
—will  enable  the  holder  to  recover  against  prior  parties.  The 
Courts  do  not  enquire  into  the  adequacy  of  a  bona  -fide  consideration, 
Jones  v.  Gordon  (1877),  2  App.  Cas.  616  H.  L.;  but  inadequacy  of  con- 
sideration may  be  evidence  of  bad  faith  or  fraud:  Simon  v.  Cridlnnd 
(1862).  5  L.  T.  N.  S.  524.  A  cross  acceptance,  Burden  v.  Benton  (1847), 
9  Q.  B.  843:  a  forbearance  of  the  debt  of  a  third  person.  Crears  r. 
Hunter  (1887),  19  Q.  B.  D.  241;  the  compromise  of  a  disputed  claim. 
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although  it  afterwards  appears  that  the  claim  was  wholly  unfounded, 
Callisher  v.  Bischaffsheim,  L.  Li.,  5  Q.  B.  449  (187u);  a  promise  lo  give 
up  a  bill  thought  to  be  invalid,  Smith  v.  Smith,  13  C.  B.  N.  S.  418 
(1863) ;  a  aebt  barred  by  the  Statute  of  Limitations,  Wright  v.  Wright, 
f  Ont.  P.  R.  295  (1876) ;  the  obligation  on  the  part  of  a  thief  to  re- 
itore  stolen  property,  London  &  County  Bank  v.  River  Plate  Bank 
(1888),  21  Q.  B.  D.  535  C.  A.;  the  obligation  to  recompense  the  father 
for  injury  done  to  his  minor  son.  ttubley  v.  Marash  27  N  S.  281  (1894), 
constitute  value;  but  the  signing  of  a  deed  of  composition,  Bury  v. 
Howell,  Q.  R.,  10  S.  C.  537  (1897);  a  debt  represented  to  bo  due 
though  not  really  due.  Southall  v.  Rigg,  11  C.  B.  481  (1851) ;  the  giv- 
ing up  of  a  void  note,  Coward  v.  Hughes,  1  K.  &  J.  443  (1855) ;  a  vol- 
untary gift  of  money,  Hill  v.  Wilson,  L.  R.,  8  Ch.  894  (1873) ;  buying 
the  supposed  patent  rights  to  what  proves  not  to  be  a  new  and  useful 
invention,  Alnwur  v.  Cable,  Ramsay  A.  C.  87  (1886),  do  not  constitute 
value. 

A  fluctuating:  balance  may  form  a  consideration  for  a  bill: 
Pease  v.  Hirst,  10  B.  &  C.  122. 

A  bill  must  not  be  expressed  to  be  given  for  a  future  considera- 
tion, for  this  would  render  it  conditional  and  invalid.  ItiM.  &  W.  146, 
but  notes  given  to  an  insurance  company  for  premiums  subsequent- 
ly earned  are  valid:  Wood  v.  Shaw,  3  L.  C.  J.  169  (1858). 

54.  Holder  for  Value. — Where  value  has,  at  any  time,  been 
given  for  a  bill,  the  holder  is  deemed  to  be  a  holder  for  value  as 
regards  the  acceptor  and  all  parties  to  the  bill  who  became  parties 
prior  to  such  time. 

2.  In  Case  of  Iiien. — Where  the  holder  of  a  bill  has  a  lien  on  it, 
arising  either  from  contract  or  by  implication  of  law,  he  is  deemed 
to  be  a  holder  for  value  to  the  extent  of  the  sum  for  which  he  has 
a  lien      53  V.,  c.  33,  s.   27.     Eng.  s.  27. 

Holder  for  Value. — "Holder"  is  denned  by  sec.  2  and  "holder 
in  due  course"  by  sec.  56.  The  latter  must  take  the  bill  for  value, 
but  a  holder  for  value  may  or  may  not  be  a  holder  in  due  course. 

The  holder  of  a  bill  who  receives  it  from  a  holder  for  value 
but  does  not  himself  give  value  for  it,  has  all  the  rights  of  a  holder 
for  value  against  all  parties  to  the  bill  except  the  person  from  whom 
he  received  it.  The  payee  of  a  bill  who  holds  it  for  value,  endorses 
it  to  D.  without  value,  e.g.,  by  way  of  gift  or  for  collection.  D., 
as  regards  the  drawer  and  acceptor,  is  a  holder  for  value. 

A  holder,  whether  for  value  or  not,  who  derives  his  title  to  a 
bill  through  a  holder  in  due  course,  and  who  is  not  himself  a  party 
to  any  fraud  or  illegality  affecting  it,  has  all  the  rights  of  a  holder 
in  due  course  as  regards  the  acceptor  and  all  parties  to  the  bill 
prior  to  that  holder  (sec.  57). 

Holder  having  a  Iden. — The  person  who  discounts  a  bill  is  a 
holder  for  full  value.  The  pledgee  of  a  bill  is  a  holder  for  value  to 
the  extent  of  the  debt  secured,  and  if  he  sues  a  third  party,  he  sues 
as  trustee  for  the  pledgor,  as  regards  the  difference  between  the 
amount  of  the  debt  secured  and  the  amount  of  the  bill. 

As  to  bank's  lien,  see  Bank  Act,  sec.  77. 

C,  the  holder  of  a  bill  for  $100,  deposits  it  with  D.  as  security 
for  a  running  account.  At  the  time  the  bill  matures  the  balance  is 
In  C.'s  favour,  but  subsequently  the  balance  turns  against  him  to 
the  extent  of  ?50.    D.  is  a  holder  for  value  as  to  $50. 

55.  Accommodation  bill. — An  accommodation  party  to  a  bill 
is  a  person  who  has  signed  a  bill  as  drawer,  acceptor  or  endorser, 
without  receiving  value  therefor,  and  for  the  purpose  of  lending  his 
name  to  some  other  person. 
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2.  Liability  of  Party. — An  accommodation  party  is  liable  on 
the  bill  to  a  holder  for  value;  and  it  is  immaterial  whether,  when 
such  holder  took  the  bill,  he  knew  such  party  to  be  an  accommoda- 
tion party  or  not.     53  V.,  c.  33,  s.  28.     Eng.  s.  28. 

An  accommodation  bill  is  a  bill  whereof  the  acceptor  is  in  sub- 
stance a  mere  surety  for  some  other  person  who  may  or  may  not  be 
a  party  thereto  :  Cf.  Oriental  Financial  Corp.  v.  Ovcrend  (1871),  L. 
K.  7  Ch.  142,  but  where  there  is  a  running  account  between  the 
drawer  and  the  drawee,  and  a  bill  is  accepted,  it  is  not  an  accommo- 
dation bill,  even  although  the  account  was  against  the  drawer  at  the 
time  of  acceptance:  re  Ouercnd,  (Jurncy  &  Co.  Ex  parte  Swan,  L.  R.  6 
Eq.  356  (1868). 

An  accommodation  bill  is  not  issued  within  the  meaning  of  section 
145  of  the  Act  until  it  comes  into  possession  of  some  person  who  can 
sue  upon  it:  En  gel  v.  Stourton,  5  T.  L.  R.  444  (1889). 

Where  an  accommodation  bill  is  paid  in  due  course  by  the  party 
accommodated,  the  bill  is  discharged,  section  139  (3).  If  accepted 
for  the  benefit  of  a  drawer  or  indorser  he  is  liable  without  present- 
ment for  payment,  protest  or  notice  of  dishonor,  section  92  (c.)  and 
(d.),  section  106  (c.  4)  and  (d.  3)  and  section  111.  As  to  negotiation 
of  an  overdue  accommodation  bill,  see  section  70. 

Conversely,  an  accommodation  party,  known  to  be  such,  may 
avail  himself  of  any  defence,  arising  out  of  the  bill  transaction,  which 
the  person  accommodated  could  have  set  up:  Bechervaise  v.  Lewis 
(1872),  L.  R.,  7  C.  P.  377.  He  may  also  be  released  by  the  holder 
giving  time  to  the  principal,  if  the  holder  is  aware  of  the  relation  be- 
tween them.  *" 

56.  Holder  in  Due  Course — Notice — Good  Faith. — A  holder 
in  due  course  is  a  holder  who  has  taken  a  bill,  complete  and  regul- 
ar on  the  face  of  it,  under  the  following  conditions,  namely:  — 

(a)  That  he  became  the  holder  of  it  before  it  was  overdue  and 
without  notice  that  it  had  been  previously  dishonoured  if  such  was 
th«  fact: 

(b)  That  he  took  the  bill  in  good  faith  and  for  value,  and  that 
at  the  time  the  bill  was  negotiated  to  him  he  had  no  notice  of  any 
defect  in  the  title  of  the  person  who  negotiated  it. 

2.  Title  Defective. — In  particular  the  title  of  a  person  who  ne- 
gotiates a  bill  is  defective  within  the  meaning  of  this  Act,  when  he 
obtained  the  bill,  or  the  acceptance  thereof,  by  fraud,  duress  or 
force  and  fear,  or  other  unlawful  means,  or  for  an  illegal  considera- 
tion, or  when  he  negotiates  it  in  breach  of  faith,  or  under  such  cir- 
cumstances as  amount  to  a  fraud^     53  V...  c.  33,  s.  29.     Eng.  s.  29. 

"Holder"  means  the  payee  or'  endorsee  of  a  bill  or  note  who  is 
in  possession  of  it  (sec.  2).  "Bearer"  is  defined  by  sec.  2.  The 
right  and  powers  of  a  holder  are  defined  by  sec.  74.  As  to  negotia'- 
tion,  see  sees.  60,  ct  seq.,  and  as  to  overdue  or  dishonoured  bills,  see 
sees.  70,  et  seq.  > 

The  bill  must  be  "complete  and  regular  on  the  face  of  it,"  and 
meet  all  the  requirements  of  section  17.  If  the  bill  itself  conveys  a 
warning,  caveat  emptor.  The  holder,  however  honest,  can  acquire  no 
better  title  than  the  person  had  from  whom  he  took  it.  Thus  if  th<» 
holder  takes  a  blank  acceptance  (section  31),  or  a  bill  wanting  in  any 
material  particular,  such  as  an  undated  bill,  etc.,  he  takes  it  at  his 
peril.  Awde  v.  Dixon  (1851),  6  Exch.  869;  but  the  fact  of  a  bill  being 
post-dated  does  not  prevent  its  being  regular  within  the  meaning  of 
this  section:  Carpenter  v.  Street  6  T.  L.  R.  410  (1890).  The  holder 
also  takes  at  his  risk  a  bill  which  has  been  torn  and  the  pieces  past- 
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•d  together,  if  the  tears  appear  to  show  an  intention  to  cancel  it  : 
Ingham  v.  Primrose  (1859),  7  C.  B.  N.  S.  82. 

Cheque. — Stopping  Payment. — Holder  m  Due  Course. — The 
defendant  R.  having  given  his  cheque  for  $491,25  to  the  defendant 
D.,  the  latter  indorsed  it  to  the  order  of  defendant  G.,  w<k.  de- 
posited it  to  her  credit  in  the  Banque  d'Epargne,  and  drew  $450  on 
account  of  such  deposit.  The  day  after  the  cheque  was  signed  pay- 
ment of  it  was  stopped  by  the  maker  and  when,  in  the  ordinary 
course  of  the  bank's  business,  and  within  a  reasonable  delay,  it 
was  presented  to  the  bank  on  which  it  was  drawn  pay- 
ment was  refused.  Plaintiff,  the  official  who  had  received  the  de- 
posit by  G.,  without  requiring  the  cheque  to  be  first  marked  "ac- 
cepted" contrary  to  rule  was  held  responsible  for  the  amount  to  the 
Banque  d'Epargne,  and  the  plaintiff,  handing  cheque  over  to  him, 
with  subrogation  of  all  their  rights  as  to  it  that  he  might  exercise 
his  recourse  against  the  parties.  To  his  action  against  them  the 
maker  and  indorsers  pleaded  that  he  was  not  a  holder  in  due 
course  since  he  did  not  become  holder  until  after  payment 
was  refused  and  he  was  given  notice  of  such  refusal.  Held: — That 
the  indorser  could  not  raise  the  question  whether  or  not  he  was 
a  holder  in  due  course,  the  cheque  not  being  a  nullity. — That  G. 
was  a  holder  in  due  course,  having  become  holder  before  it  was 
presented  for  payment  and,  consequently,  the  Bank  d'Epargne  and 
the  plaintiff,  holding  their  title  from  her,  possessed,  as  against  the 
makers  and  indorsers,  all  the  rights  of  a  holder  in  due  course. — 
That  the  maker  and  prior  indorser  should  pay  the  full  amount  of 
the  cheque,  although  the  Banque  d'Epargne  had  retained  the 
balance  of  the  deposit  made  by  G.,  which  was  a  personal  affair  be- 
tween the  latter  and  the  bank.  Gauthier  v.  Reinhardt,  Q.  R.  J.,  26 
S.  C.  134. 

"Notice"  means  actual,  though  not  formal  notice,  that  is  to  say. 
either  knowledge  of  the  facts,  or  a  suspicion  cf  something  wrong, 
combined  with  a  wilful  disregard  of  the  means  of  knowledge:  Ra- 
phael v.  Bank  of  England  (1885),  17  C.  B.  174;  but  mere  negligence 
does  not  fix  a  holder  with  the  defective  title  of  the  person  passing  it 
to  him.  The  fact  that  a  bill  is  overdue,  or  that  there  is  an  irregular- 
ity patent  on  the  face  of  it,  operates  as  notice. 

Notice  to  the  principal  is  notice  to  the  agent,  and  notice  to  the 
agent  is  notice  to  the  principal,  subject  to  the  proviso  (10  that  when 
the  agent  is  himself  a  party  to  the  fraud  he  is  not  to  be  taken  to  have 
disclosed  it  to  his  principal,  Ex  parte  Oriental  Bank  (1870),  L.  R.  5 
Ch.  358  (1870) ;  and  (2)  where  a  bill  is  negotiated  to  an  agent  and 
notice  is  given  to  the  principal,  or  viee  versa,  there  must  be  a  reason- 
able time  for  communication:  Cf.  Willis  v.  Bank  of  England  (1835), 
4  A.  &  E.  39. 

As  to  good  faith  and  the  tests  therefor,  see  section  3;  for 
value,  see  section  53. 

Fraud. — A  bill  is  affected  with  fraud  when  the  issue  or  any  sub- 
sequent negotiation  of  it  is  obtained  by  some  misrepresentations  or 
untrue  statements  intentionally  made  for  that  purpose.  McCollum  v. 
Church:  or  when  it  was  negotiated  in  breach  of  faith,  Lloyd  v.  How- 
ard (1850),  15  Q.B.  995;  or  in  fraud  of  third  parties:  Bonisteelv.  Sap- 
lor.  17  Ont.  A.  R.  505  (1800):  Jones  v.  Cordon  (1877),  2  App.  Cas.  616, 
H.  L.     Fraud  is  never  presumed:  it  must  be  proved:  C.  C.  Art.  993. 

The  defendant  joined  in  a  promissory  note,  as  the  payees  knew, 
for  the  accommodation  of  his  co-makers.  When  it  became  due,  the 
latter  tendered  the  renewal  note,  purporting  to  be  signed  by  the 
defendant,    which  the    payees    accepted,    and  gave  up  the  original 
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note  stamped,  "  paid."  The  primary  debtor  became  insolvent  and 
died,  and  the  payees  afterwards  sued  the  defendant  on  the  renewal 
note  only  in  a  Division  Court,  when  the  defendant  swore  he  never 
signed  it,  but,  nevertheless,  there  was  verdict  and  judgment  for 
the  plaintiffs.  A  new  trial  was  then  granted,  resulting  in  a  verdict 
for  the  defendant.  A  further  new  trial  then  being  granted,  the 
judge,  at  the  trial,  allowed  the  plaintiffs  to  claim  in  the  alter- 
native upon  the  original  note,  as  well  as  on  the  renewal,  and  to 
amend  his  claim  accordingly.  A  verdict  was  then  returned  for 
the  plaintiff  on  the  original  note  :— Held',  that  the  renewal  note 
being  a  forgery,  so  far  as  the  defendant's  signature  was  concerned, 
and  the  plaintiffs,  therefore,  having  been  induced  by  the  fraud  of 
the  primary  debtor  to  give  him  up  the  original  note,  the  plaintiffs 
retained  a  right  to  recover  in  equity  on  the  latter. 

Matthews  v.  Marsh,  5  0.  L.  R.  540  (DC). 

Duress. — May  consist  in  actual  violence  or  in  threats  thereof: 
Duncan  v.  Scott  (1807),  1  Camp,  100.  See  also  Western  Bank  v. 
McGill,  32  S.  C.  R.  581. 

Violence  or  Fear  is  a  cause  of  nullity  whether  practised  or  pro- 
duced by  the  party  for  whose  benefit  the  contract  is  made  or  by  any 
other  person:  C.  C.  Art.  994.  Alacfarlane  v.  Dewey,  15  L.  C.  J.  85 
(1870). 

Illegal  Consideration. — The  consideration  for  a  bill  is  illegal  which 
is  wholly  or  in  part  immoral,  contrary  to  public  policy,  or 
forbidden  by  statute.  Promissory  notes  to  creditors  for  the  balance 
of  their  claim  for  signing  a  deed  of  composition  or  discharge,  Gar- 
neau  v.  Lariviere,  Q.  R.,  1  S.  C.  491  (1S92);  notes  given  in  satisfaction 
of  a  wager  on  an  election,  Dufresne  v.  Guevremont,  5  L.  C.  J.  278 
(1859);  or  as  a  subscription  to  an  election  fund,  Dansereau  v.  St 
Louis,  18  S.  C.  Can.  587  (1890) ;  or  in  settlement  of  a  "bucket  shop* 
transaction,  Dalglish  v.  Bond,  M.  L.  R.,  7  S.  C.  400  (1890);  or  to  a 
ho'telkeeper  in  payment  tor  liquor,  Benard  v.  McKay,  9  Man.  151 
(1893) .  are  void.  A  renewal  or  substitution  of  a  new  instrument  foi 
the  old  would  not  cure  the  defect  arising  from  illegal  consideration 
(Maclaren). 

The  test  whether  a  bill  or  note  be  contaminated  with  an  illegal 
transaction  is  this:  "Does  the  plaintiff  require  any  aid  from  the  ille- 
gal transaction  to  establish  his  case  ?"  Simpson  v.  Bloss,  7  Taunt. 
246. 

Contracts  with  a  public  enemy  are  illegal;  and  a  bill  drawn  by 
an  alien  enemy  on  his  debtor  here,  and  indorsed  to  the  plaintiff,  a 
British  subject  resident  in  the  hostile  country,  cannot  be  recovered 
on,  though  the  plaintiff  do  not  sue  until  the  return  of  peace,  and 
though  he  were  resident  at  the  time  of  taking  the  bill  in  a  hostile 
country.  Willison  v.  Patteson ,  7  Taunt.  440.  But  where  a  British 
prisoner  in  France  drew  a  bili  of  an  English  subject,  and  indorsed  it 
to  the  plaintiff,  then  an  alien  enemy,  it  was  held  that  after  the  return 
of  peace  the  plaintiff  might  recover.  Antoine  v.  Morsliead,  6  Taunt. 
2S7.  A  bill  drawn  by  a  British  prisoner  in  favor  of  an  alien  enemy 
cannot  be  enforced  by  the  payee.    Byles.  14th  ed.,  p.  159. 

In  the  case  of  Crowdcr-Jones  v.  Sullivan,  9  O.  L.  R.  27,  the 
plaintiff,  who  for  several  years  had  been  housekeeper  for  a  widower 
with  a  young  daughter,  was  about  to  be  married  when  her  em- 
ployer promised  her,  if  she  would  continue  in  his  service  as  house- 
keeper so  long  as  he  needed  her  and  abandon  her  contemplated 
marriage,  he  would  either  pay  her  $1,000  in  cash,  give  her  a  pro- 
missory note  for  $1,500.  or  remember  her  in  his  will.  The  plain- 
tiff thereupon  abandoned  the  marriage,  and  continued  her  service 
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until  her  employer's  death,  which  occurred  four  years  afterwards, 
he,  in  the  meantime  having  given  her  a  note  for  $1,500.  In  an  ac- 
tion against  his  administrator  on  the  note: — Held,  that  the  primary 
object  of  the  agreement  was  the  continuing  in  the  intestate's  ser- 
vice, the  restraint  of  marriage  being  merely  an  incident  thereto, 
and  that,  under  all  the  circumstances,  the  restraint  was  not  such 
an  unreasonable  one  as  could  be  said  to  be  contrary  to  the  policy 
of  the  law.  Judgment  of  Street,  J.,  6  O.  L.  R.  708,  reversed". 
Crowder- Jones  v.  Sullivan,    9  O.  L.  R.  27,  C.  A. 

There  is  no  action  for  the  recovery  of  the  amount  of  a  pro- 
missory note  or  of  a  renewal,  originally  given  for  the  purpose  of 
raising  funds  to  promote  an  election. 

St.  Pierre  v.  L'Ecuyer,  23  Que.  S.  C.  495. 

57.  Right  of  Subsequent  Holder A  holder,  whether  for  value 

or  not,  who  derives  his  title  to  a  bill  through  a  holder  in  due  course, 
and  who  is  not  himself  a  party  to  any  fraud  or  illegality  affecting  it, 
has  all  the  rights  of  that  holder  in  due  course  as  regards  the  accept- 
or and  all  parties  to  the  bill  prior  to  that  holder.  53  V.,  c.  33,  5,  29. 
Ene.  s.  29. 

See  sec.  54  as  to  a  holder  for  value. 

As  to  a  holder  in  due  course,  see  sees   56  and  58. 

Previous  notice  or  knowledge  of  the  'original  defect  in  the  bill 
is  not  sufficient  to  preclude  him  from  acquiring  all  the  rights  and 
privileges  of  a  holder  in  due  course:  May  v.  Chapman  (1847),  16  M. 
&  W.  355;  Embry  v.  Jemison,  131  U.S.  336  (1888). 

58.  Presumption  of  value. — Every  party  whose  signature  ap- 
pears on  a  bill  is  prima  facie  deemed  to  have  become  a  party  thereto 
for  value. 

2.  Due  Course — Burden  of  Proof. — Every  holder  of  a  bill  is 
prima  facie  deemed  to  be  a  holder  in  due  course;  but  if,  in  action 
on  a  bill  it  is  admitted  or  proved  that  the  acceptance,  issue  or  sub- 
sequent negotiation  of  the  bill  is  affected  with  fraud,  duress  or  force 
and  fear,  or  illegality,  the  burden  of  proof  that  he  is  such  holder 
in  due  course  shall  he  on  him,  unless  and  until  he  proves  that,  sub- 
sequent to  the  alleged  fraud  or  illegality,  value  has  in  good  faith 
b-een  given  for  the  bill  by  some  other  holder  in  due  course.  53  V., 
c.  33,  s.  30.     Eng.  s.  30 

As  to  a  holder  for  value.,  see  notes  to  sec.  54. 

As  to  fraud,  etc.,  as  between  the  immediate  parties,  see  sec.  56, 
sub-sec.  2. 

Extrinsic  evidence  is  admissible  between  immediate  parties  to 
prove  absence,  failure  or  illegality  of  consideration,  but  when  a 
particular  consideration  is  expressed  extrinsic  evidence  is  not  ad- 
missible to  prove  a  different  consideration. 

Impeachment  of  Value. — Chalmers,  p.  95-101,  lays  down  the 
following  rules  as  to  the  impeachment  of  value. 

Rule  1. — Any  defence  available  against  an  immediate  party  is 
available  against  a  remote  party  who  is  in  privity  with  such  imme- 
diate party. 

Privity  is  created  in  all  cases  by  want  of  consideration,  and  in 
some  cases  by  notice;  it  may  also  be  created  by  agreement. 

Rule  2. — Mere  absence  of  consideration,  total  or  partial,  is  mat- 
ter of  defence  against  an  immediate  party,  or  a  remote  party,  who 
is  not  a  holder  for  value,  but  it  is  not  a  defence  against  a  remote 
party  who  is  a  holder  for  value:  Cf.  Foreman  v.  Wripht  (1851):  11 
C.  B.  492.  An  accommodation  party  is  liable  to  a  holder  for  value, 
who  takes  a  bill  knowing  him  to  be  such:  Pettji  v.  Cooke  (1871),  L. 
R.,  6  Q.  B.  790,  and  section  55. 
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Rule  3. — Total  failure  of  consideration  is  a  defence  against  an 
Immediate  party,  or  even  against  remote  parties  with  notice,  pro- 
vided value  has  not  been  given  for  the  bill,  but  is  not  a  defence 
against  a  remote  party,  who  is  a  holder  in  due  course.  Robinson  v. 
Reynolds  (1841),  2  Q.  B.  211,  Ex.  Ch.,  unless  he  has  notice:  Oulds  v. 
Harrison  (1854),  10  Exch.  579.  Where  there  is  total  failure  of  con- 
sideration the  renewal  of  a  note  does  not  establish  liability:  Bullion 
Mining  Co.  v.  Cartwright,  10  O.  L.  R.  438. 

Rule  4. — Partial  failure  of  consideration  is  a  defence  in  Eng- 
land and  in  Ontario  pro  tanto  against  an  immediate  party  when  the 
failure  is  an  ascertained  and  liquidated  amount,  but  not  otherwise: 
Day  v.  Nix  (1824),  9  Moore  159.  The  transaction  must  be  repu- 
diated immediately  upon  learning  of  the  partial  failure  of  con- 
sideration: Primeau  v.  Mouchelin,  15  Man.  R.  360.  It  is  not  a  de- 
fence against  a  remote  party  who  is  a  holder  for  value.  Aroher 
v.  Bamford    (1822),    3   Starke,  175. 

Rule  5. — Fraud  is  an  offence  against  an  immediate  party,  and 
against  a  remote  party  who  is  not  a  holder  in  due  course:  Whistler 
v.  Forster  (1863),  14  C.  B.  S.  258. 

The  holder  of  a  bill  subsequent  to  a  fraud,  who  is  not  a  holder  in 
due  course,  cannot  enforce  payment  against  a  holder  party  thereto, 
neither  can  he  retain  the  bill  against  the  true  owner:  Lloyd  v.  How- 
ard (1850),  15  Q.  B.  995. 

Rule  6. — Illegality  of  consideration,  total  or  partial,  is  a  defence 
against  an  immediate  party,  but  not  against  a  holder  in  due  course: 
Hay  v.  Ayling  (1851),  16  Q.  B.  431. 

Rule  7. — When  a  bill  is  given  for  a  consideration  which,  by  sta- 
tute, expressly  makes  it  void,  it  is,  as  against  the  party  who  gave  it, 
void  in  the  hands  of  all  parties  either  immediate  or  remote:  Ed- 
wards v.  Dick  (1821),  4  B.  and  Aid.  212. 

59.  Usurious  Consideration. — No  bill,  although  given  for  a 
usurious  consideration  or  upon  a  usurious  contract,  is  void  in  the 
hands  of  a  holder,  unless  such  holder  had,  at  the  time  of  its  transfer 
to  him,  actual  knowledge  that  it  was  originally  given  for  a  usurious 
consideration,  or  upon  a  usurious  contract.     53  V.,  c.  33,  s.   30. 

The  section  is  practically  obsolete,  as  there  is  no  usury  law  in 
force  in  Canada. 

The  protection  of  the  section  is  not  limited  to  a  holder  in  due 
course  or  a  holder  for  value,  the  sole  condition  being  that  the  hold- 
er shall  not  have  actual  knowledge,  etc 

*       NEGOTIATION. 

60.  By  Transfer. — A  bill  is  negotiated  when  it  is  transferred 
from  one  person  to  another  in  such  a  manner  as  to  constitute  the 
transferee  the  holder  of  the  bill. 

2.  By  Delivery — A  bill  payable  to  bearer  is  negotiated  by  de- 
livery. 

3.  By  Endorsement.— A  bill  payable  to  order  is  negotiated  by 
the  endorsement  of  the  holder  completed  by  delivery.  53  V.,  c.  33, 
8.  31      Eng.  s.  31. 

As  to  "holder,"  see  sec.  2. 

As  to  "bearer,"  see  sec.  2.  A  bill  is  payable  to  bearer  which 
is  expressed  to  be  so  payable,  or  on  which  the  only  or  last  endorse- 
ment is  an  indorsement  in  blank  (sec.  21). 

As  to  "delivery,"  see  sees.  2,  40,  and  41. 

As  to  "endorsement,"  see  sees.  62.  et  seq. 

A  bill  is  payable  to  order  which  is  expressed  to  be  so  payable, 
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or  which  is  expressed  to  'be  payable  to  a  particular  person,  and  does 
not  contain  words  prohibiting  transfer  or  indicating  an  intention 
that  it  should  not  be  transferable  (sec.  22) 

An  individual  who  personates  the  holder  or  who  makes  title 
through  a  forged  indorsement  is  not  the  holder  Smith  v.  Union  Bank 
(1875),  L.  R.,  10  Q.  B.  295. 

The  indorsement  and  delivery  must  be  made  or  authorized  by 
the  same  person,  sec.  40  (a.)  Where  the  payee  of  a  note  in- 
dorsed it  in  blank  before  his  death,  and  his  executors  delivered  it 
to  plaintiff,  it  was  held  that  the  latter  could  not  recover:  Bromage 
V.  Lloyd,  1  Ex.  32  (1847). 

On  the  death  of  the  holder  of  a  bill  payable  to  his  order,  all  his 
rights  pass  to  his  executors  or  personal  representatives,  who  may 
negotiate  it  by  indorsement:  Robinson  v.  Stone,  2  Str.  1260  (1746). 
So  also  if  a  bill  be  made  paj'able  to  a  dead  man  in  ignorance  of  his 
death:  Murray  v.  E.  I.  Co.,  5  B.  and  Aid.  204  (1821). 

61.  Without  Endorsement. — Where  the  holder  of  a  bill  payable 
to  his  order  transfers  it  for  value  without  endorsing  it,  the  transfer 
gives  the  transferee  such  title  as  the  transferrer  had  in  the  bill,  and 
the  transferree  in  addition  acquires  the  right  to  have  the  indorse- 
ment of  the  transferrer. 

2.  Representative  Capacity. — Where  any  person  is  under  obli- 
gation to  endorse  a  bill  in  a  representative  capacity,  he  may  endorse 
the  bill  in  such  terms  as  to  negative  personal  liability.  53  V.,  c.  33, 
to  31.     Eng.  s.  31. 

If  the  transferrer  should  die  before  indorsing,  his  personal  re- 
presentatives would  be  subject  to  the  same  obligation:  Day  v.  Long- 
hurst,  62  L.  J.  Ch.  334   (1893). 

When  indorsement  is  subsequently  obtained,  the  transfer  takes 
effect  as  a  negotiation  from  the  time  when  the  indorsement  is  given: 
Whistler  v.  Forstcr  (1863),  14  C.  B.  N.  S.  258.  Where  a  note  is  not 
indorsed  by  the  payee,  the  presumption  is  that  it  is  still  his  proper- 
ty: Demurs  v.  Bogle,  Q.  R.,  7  S.  C.  476  (1895). 

See  section  34  (1),  as  to  endorsements  limiting  or  negativing 
liability,  and  section  52. 

62.  Endorsing— "Writing—Entire  Bill.— An  endorsement  in 
order  to  operate  as  a  negotiation, — 

(a)  must  he  written  on  the  bill  itself,  and  be  signed  by  the 
endorser;  ) 

(b)  must  be  an  endorsement  of  the  entire  bill. 

2.  Allonge. — An  -endorsement  written  on  an  allonge  or  on  a 
copy  of  a  bill  issued  or  negotiated  in  a  country  where  copies  are 
recognized,  is  -deemed  to  be  written  on  the  bill  itself. 

3.  Partial  Endorsement. — A  partial  endorsement,  that  is  to 
say,  an  endorsement  which  purports  to  transfer  to  the  endorsee  a 
part  only  of  the  amount  payable,  or  which  purports  to  transfer 
the  bill  to  two  or  more  endorsees  severally,  does  not  operate  as  a 
negotiation  of  the  bill.     53  V.,  c.  33,  s.  32.     Eng.  s.  32. 

See  also  sec.  63. 

An  endorsement  means  an  endorsement  completed  by  delivery 
(sec.  2).     As  to  •delivery,  see  sees.  40  and  41. 

It  is  sufficient  if  the  signature  of  the  endorser  is  written  by 
some  other  person  by  or  under  his  authority  (sec.  4). 

As  to  endorsement  of  bills  in  a  set,  see  sec.  159. 

An  endorsement  is  usually  made  on  the  back  of  a  bill,  but  it 
may  be  validly  made  on  the  face  of  it  (Young  v.  Glover,  1857,  3 
Jur.  N.  S.  0.  B.  637;  Ex  oarte  Yates.  1858,  2  DeG.  J.  191). 

WThere  there  is  no  room  on  a  bill  for  further  endorsements,  a 
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slip  of  paper,  called  an  allonge,  may  be  attached  thereto.  It  be- 
comes part  of  the  bill,  and  endorsements  may  be  written  thereon. 

"Copies"  of  bills  are  not  used  in  England,  Canada  or  the  Un» 
ited  States;  but  on  the  continent  of  Europe,  where  the  practice  of 
drawing  bills  in  sets  is  not  followed,  copies  are  sometimes  used 
for  convenience  of  transfer  wnile  the  original  is  being  forwarded 
for  acceptance.     Maclaren  on  Bills,  etc.,  3rd  .cd.  203. 

There  may  be  a  partial  acceptance  of  a  bill,  sec.  38  (2b),  and  an 
indorsement  of  such  a  bill  would  be  valid,  as  it  would  be  an  indorse- 
ment of  the  entire  bill  as  accepted  (Maclaren).  While  in- 
valid as  a  negotiation,  a  partial  indorsement,  purporting  to  split  the 
right  of  action  on  a  bill,  may  operate  as  an  authority  to  receive 
payment  of  the  amount  thereby  specified:  Heilbut  v.  Ncvill,  L.  R.,  4 
C.  P.  358  (1869). 

63  Signature  sufficient. — The  simple  signature  of  the  en- 
dorser on  the  bill,  without  additional  words,  is  a  sufficient  endorse- 
ment. 

2.  Two  or  more  Payees. — Where  a  bill  is  payable  to  the  order  of 
two  or  more  payees  or  endorsees  who  are  not  partners,  all  must 
endorse,  unless  the  one  endorsing  has  authority  to  endorse  for  the 
others.     53  V.,  c.  33,  s.  32.     Eng.  s.  32. 

Cf.  sees    62  and  132. 

64.  Misspelling  Payee's  Name. — Where,  in  a  bill  payable  to 
order,  the  payee  or  endorsee  is  wrongly  designated,  or  his  name  is 
misspelt,  he  may  endorse  the  bill  as  therein  described,  adding  his 
proper  signature;  or  he  may  endorse  by  his  own  proper  signature. 
53  V.,  c.   33,  s.   32.     Eng.   s.    32. 

The  usual  and  proper  course  is  for  the  payee  to  sign  first  the 
name  as  described  or  spelt  in  the  bill,  and  then  to  put  underneath 
his  proper  signature. 

A  bill  payable  to  Mrs  John  Jones,  should  be  endorsed  "Ellen 
Jones,  wife  of  John  Jones."  The  more  usual,  and  a  perfectly  valid 
form,  in  such  a  case  is  for  the  payee  to  sign  "Mrs.  John  Jones," 
adding  underneath  "Ellen  Jones."  The  signature,  "Mrs.  John 
Jones"  alone  is  clearly  irregular,  and  probably  invalid. 

65.  Presumption  as  to  Order  of  Endorsements. — Where  there 
are  two  or  more  endorsements  on  a  bill,  each  endorsement  is  deemed 
to  have  been  made  in  the  order  in  which  it  appears  on  the  bill, 
until  the  contrary  is  proved.     53  V.,  c.  33,  s.  32.     Eng.  s    32. 

66.  Disregarding  Condition. — Where  a  bill  purports  to  be  en- 
dorsed conditionally,  the  condition  may  be  disregarded  by  the 
payer,  and  pavment  to  the  endorsee  is  valid,  whether  the  condition 
has  been  fulfilled  or  not,  53  V.,  c.  33,  s.  33.     Eng.  s.  33. 

67.  Endorsement  in  Blank. — An  endorsement  may  be  made 
in  blank  or  special; 

2.  An  endorsement  in  blank  specifies  no  endorsee,  and  a  bill 
so  indorsed  becomes  payable  to  bearer. 

3.  Special  Endorsement. — A  special  endorsement  specifies  the 
person  to  whom,  or  to  whose  order,  the  bill  is  to  be  payable. 

4.  Application  of  Act  to. — The  provisions  of  this  Act,  relating, 
to  a  payee  apply,  with  the  necessary  modifications,  to  an  endorsee 
under  a  special  endorsement. 

5.  Conversion  of  Blank  Endorsement. — Where  a  bill  has  been 
endorsed  in  blank,  any  holder  may  convert  the  blank  endorsement 
into  a  special  endorsement  by  writing  above  the  endorser's  signa- 
ture a  direction  to  pay  the  bill  to  or  to  the  order  of  himself  or  some 
other  person.    53  V.,  c.  33,  ss.  32  and  34.    Eng.  ss.  32  and  34. 
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Endorsement  in  Blank.— A  bill  payable  to  bearer  is  negotiated 
by  delivery  (sec.  60.) 

Special  Endorsement.— An  endorsement  "Pay  to  D  "  or  "Pay 

to  the  order  of  D."  is  equivalent  to  "Pay  to  D.  or  order''   (sec.  22). 
A  bill  endorsed  in  any  of  these  ways  is  specially  endorsed,  and  is 
.negotiated  by  the  endorsement  of  the  payee  completed  by  delivery 
(sec.  60).  * 

A  special    endorsement    following    an    endorsement    in    blank 
controls  the  effect  of  the  endorsement  in  blank  (sec.  21.) 

Provisions  relating  to  a  Payee. — See  sees.  10,  21  and  22. 
Cdnversion  of  Blank  into  Special  Endorsement.— The  holder 
of  a  bill  endorsed  by^  C.  in  blank,  writes  over  C.'s  signature  the 
words  "Pay  to  the  order  of  D."  The  iholder  who  does  this  is  not 
liable  as  an  endorser,  but  the  transaction  operates  as  a  special  en- 
dorsement from  C.  to  D. 

If  the  holder  has  already  converted  the  blank  endorsement  into 
a  special  one  by  writing  a  direction  to  pay  to  his  own  order  over 
C.'s  signature,  and  he  desires  to  transfer  the  bill  to  D.,  without 
being  liable  as  an  endorser,  the  ordinary  and  proper  method  of 
doing  iso  is  for  ihim  to  endorse  the  bill  himself  "without  recourse." 
If  there  are  several  blank  indorsements,  the  holder  may  convert 
the  first  into  a  special  indorsement  without  discharging  the  subse- 
quent indorsers:  Bank  of  British  N.  A.  v.  Ellis,  2  Federal  Reporter 
46  (1880).  He  may  also  strike  out  any  number  of  blank  indorse- 
ments, but  any  indorser  subsequent  to  one  struck  out  is  discharged; 
aliter  if  the  indorsement  be  struck  out  by  mistake:  Wilkinson  v. 
Johnson  (1824),  3  B.  and  C.  428.  The  holder  may  in  some  cases 
make  title  through  a  person  whose  name  is  struck  out,  Fairclough  v. 
Pari  (1854),  9  Exch.  695;  but  Cf.  Bartlett  v.  Benson  (1845),  14  M.  and 
W.  733.  Indorsements  for  collection  may  be  struck  out  by  the  owner 
of  the  bill,  and  if  the  indorser  of  a  bill  takes  it  up  or  pays  it  when 
dishonored,  he  may  strike  out  his  own  and  all  subsequent  indorse- 
ments whether  blank  or  special:  Collbw  v.  Lawrence  (1814),  3  M.  and 
S.  95.  The  possession  of  a  bill  after  dishonor  by  an  indorser  with 
his  special  indorsement  struck  out  is  prima  facie  evidence  that  he 
took  up  the  bill  on  its  dishonor,  although  there  was  no  re-indorse- 
ment to  him:  Black  v.  Strickland,  3  O.  R.  217  (1883). 

Alteration  to  Special  Indorsement. — Subsequent  Substi- 
tution of  Name  of  New  Special  Indorsee. — A  bank,  being  the 
the  holders  in  due  course  as  collateral  security  to  the  account  of  a 
customer  of  a  promissory  note  indorsed  in  blank,  put  their  name 
with  a  stamp  immediately  above  the  indorser's  name,  thus  convert- 
ing the  indorsement  into  a  special  one.  Subsequently,  and  after 
maturity  of  the  note,  the  account  was  taken  over  by  the  plaintiff 
bank,  the  intention  being  that  the  note  in  question  and  other  col- 
lateral notes  should  pass  with  the  account.  The  manager  of  the 
transferring  bank  handed  the  notes  to  the  manager  of  the  plaintiff 
bank,  who,  with  a  stamp,  superimposed  upon  the  name  of  the 
transferring  bank  the  name  of  the  plaintiff  bank,  the  manager  of 
the  transferring  bank  authenticating  the  change  by  his  initials: — 
Held  (Street,  J.,  dissenting),  that  there  had  beer/  a  valid  transfer, 
and  that  the  plaintiffs  were  holders  of  the  note  in  due  course. 
Judgment  of  Morgan,  C.J.,  affirmed.  Sovereign  Bank  v.  Gorden,  9 
O.   L.   R.   146. 

68.    Restrictive   Endorsement. — An     endorsement    may    also 
contain  terms  making  it  restrictive. 

2.  What  is. — An  endorsement  is  restrictive  which  prohibits  the 
further  negotiation  of  the  bill,  or  which  expresses  that  it  is  a  mere 
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authority  to  deal  with  the  bill  as  thereby  directed,  and  not  a  trans- 
fer of  the  ownership  thereof,  as  tor  example,  if  a  bill  is  endorsed 
"Pay  D  only,"  or  "Pay  D  for  the  account  of  X,"  or  "Pay  D.  or  order, 
for  collection." 

3.  Rights  of  Endorsee. — A  restrictive  endorsement  gives  the 
endorsee  the  right  to  receive  payment  of  the  bill  and  to  sue  any 
party  thereto  that  his  endorser  could  have  sued,  but  gives  him  no 
power  to  transfer  his  rights  as  endorsee  unless  it  expressly  author- 
izes him  to  do  so. 

4.  If  further  Transfer  is  Authorized. — Where  a  restrictive 
endorsement  authorizes  further  transfer,  all  subsequent  endorsees 
take  the  bill  with  the  same  rights  and  subject  to  the  same  liabili- 
ties as  the  first  endorsee  under  the  restrictive  endorsement.  53  V., 
c.  33,  ss.  32  and  35.     Eng.  ss.  32  and  35 

A  statement  in  an  indorsement  thai  the  value  for  it  has  been 
furnished  by  some  person  other  than  the  indorsee  does  not  make  it 
restrictive,  e.  g.,  Bill  indorsed  "Pay  D.,  or  order,  value  in  account 
with  X.,"  is  not  restrictive,  but  in  effect  a  simple  indorsement  to  D. 
or  order:  Buckley  v.  Jackson  (1868),  L.  R.,  3  Ex.  135.  The  mere  omis- 
sion to  add  words  of  negotiability  to  a  special  indorsement  does 
not  make  it  restrictive,  see  section  22. 

A  bank,  to  which  a  promissory  note  is  indorsed  for  "collection" 
becomes,  for  that  purpose,  the  agent  of  the  indorser,  to  whom  it 
is  bound  to  account  for  the  amount  collected.  2.  The  signature  of 
another  party,  under  that  of  such  indorser,  does  not  affect  the  rela- 
tive rights  and  obligations  growing  out  of  such  restrictive  indorse- 
ment. 3.  The  bank  is  bound  to  pay  a  cheque  drawn  for  a  part  only 
of  funds  collected  by  it  under  the  foregoing  circumstances,  and  is 
liable  in  damages  for  refusal    to  do   so. 

If  the  restrictive  indorsement  be  in  favor  of  the  indorser  "or  or- 
der," this  gives  him  authority  to  transfer  the  bill,  but  always  sub- 
ject to  the  same  restriction  as  in  the  indorsement  to  himself:  Mun- 
roe  v.  Cox,  30  U.  C.  Q.  B.  363  (1870). 

The  relation  between  the  restrictive  indorser  and  indorsee  is 
that  of  principal  and  agent,  so  that  if  the  acceptor  pay  the  indorser, 
the  indorsee  cannot  recover  from  him,  although  he  may  have  given 
value  for  the  bill:  Williams  v.  Shadbolt,  1  C.  &  B.  529  (1885). 

69.  When  Negotiability  ceases. — Where  a  bill  is  negotiable 
in  its  origin,  it  continues  to  be  negotiable  until  it  has  been, — 

(a)  restrictively  endorsed;    or, 

(b)  discharged  by  payment  or  otherwise.  53  V.,  c.  33,  s.  36. 
Eng.  s.  36. 

As  to  bills  negotiable  in  their  origin,  see  sec.  21.  See  sects.  137, 
145  as  to  discharges,  and  sec.  68  as  to  restrictive  endorsements.  In 
the  case  of  The  Exchange  Bank  v.  Quebec  Bank,  M.  L.  R.,  S.  C.  10 
(1890),  where  a  cheque  payable  to  C.  M.  &  S.,  or  bearer,  was  indorsed 
by  them  and  stamped  for  deposit  to  their  credit  in  the  bank  where 
they  kept  their  account,  and  their  clerk,  instead  of  depositing  it, 
took  it  to  the  bank  on  which  it  was  drawn  and  received  payment, 
the  teller  not  noticing  the  writing  on  the  back,  it  was  held  that  such 
a  cheque  could  not  be  restrictively  indorsed.  The  check  was  pay- 
able to  bearer,  and  the  Court  decided  that  no  indorsement  other 
than  that  by  the  payee  could  stop  the  negotiability  of  the  bill,  under 
Art.  2288  of  the  Quebec  Civil  Code. 

As  to  transfer  of  an  incomplete  bill,  see  section  31. 

70.  Overdue  Bill— Equities.— Where  an  overdue  bill  is  ne- 
gotiated, it  can  be  negotiated  only  subject  to  any  defect  of  title  af- 
fecting it  at  its  maturity,  thenceforward  nd  person  who    takes    it 
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can  acquire  or  give  a  better  title  than  that  which  had  the  person 
from  whom  he  took  it. 

2.  Demand  Bill  when. — A  bill  payable  on  demand  is  deemed  to 
be  overdue  within  the  meaning  and  for  the  purposes  of  this  section, 
when  it  appears  on  the  face  of  it  to  have  been  in  circulation  for  an 
unreasonable  length  of  time. 

3.  Time. — What  is  an  unreasonable  length  of  time  for  such  pur- 
pose is  a  question  of  fact      53  V.,  c.  33,  s.  36.     Eng.  s.  36. 

A  time  bill  or  note  is  overdue  after  the  expiration  of  the  last  day 
of  grace:  Cf.  Leftley  v.  Mills  (1791),  4  T.  R.  170. 

As  to  the  term  "defect  of  title,"  see  sect.  29  (2)  and  sect.  30  (4). 
Mere  absence  of  consideration  is  not  an  equity  which  attaches  to  a 
bill,  Sturtevant  v.  Ford  (1842),  4  M.  &  Gr.  101;  but  that  if  there  be  an 
agreement,  express  or  implied,  not  to  negotiate  an  accommodation 
bill  after  maturity,  Grant  v.  Winstanley,  21  U.  C.  C.  P.  257  (1171),  or 
to  use  a  note  only  for  a  particular  purpose,  MacArthur  v.  MacDowell, 
B.  S.  C.  Can.  571  (1S93),  the  agreement  constitutes  an  equity  attach- 
ing to  such  bill  and  note. 

Compare  sect.  77  (3)  as  to  test  of  reasonable  time. 

By  section  68  (3)  notes  payable  on  demand  which  have  been  ne- 
gotiated, being  regarded  as  continuing  securities,  are  exempted 
from  this  sub-section,  but  it  applies  to  cheques;  see  sect.  165. 

The  tendency,  however,  seems  to  be  to  treat  cheques  with  moVe 
clemency  than  bills,  especially  if  the  latter  be  payable  at  a  fixed 
period,  and  an  interval  of  six  or  eight  days  has  been  held  not  to  be 
an  unreasonable  length  of  time.  Rothschild  v.  Corncy  1  D.  &  L.  325. 
London  &  County  Bank  v.  Groom,  L.  R.  8  Q.  B.  D.  228  but  a  cheque 
taken  two  months  after  date  has  been  held*  to  be  stale.  Serrell  v. 
Derbyshire  Railway  Co.,  9  C.  B.  811. 

71.  Presumption  as  to. — Except  where  an  endorsement  bears 
date  after  the  maturity  of  the  bill,  every  negotiation  is  prima  faoie 
deemed  to  have  been  effected  before  the  bill  was  overdue.  53  V., 
c.  33,  s.  36.     Eng.  s.  36. 

Cf.  sec.  70. 
72.  Taking  Bill  with  Notice  of  Dishonour. — Where  a  bill  which 
is  not  overdue  has  been  dishonoured,  any  person  who  takes  it  with 
notice  of  the  dishonour  takes  it  subject  to  any  defect  of  title  attach- 
ing thereto  at  the  time  of  dishonour;  but  nothing  in  this  section 
shall  affect  the  rights  of  a  holder  in  due  course.  53  V.,  c.  33,  s.  36. 
Eng.  s.  36. 

This  section  settles  a  disputed  point,  by  putting  a  bill  known 
to  be  dishonored  on  the  same  footing  as  an  overdue  bill  (see  sec. 
70). 

As  to  dishonor  by  non-acceptance,  see  sec.  81.  "Holder  in 
due  course"  is  defined  by  sec.  56;  see  notes  to  that  section  as  to  the 
meaning  of  notice. 

73.  Re-Issue  of  Bill. — Where  a  bill  is  negotiated  back  to  the 
drawer,  or  to  a  prior  endorser,  or  to  the  acceptor,  such  party  may, 
subject  to  the  provisions  of  this  Act,  re-issue  and  further  negotiate 
the  bill,  but  he  is  not  entitled  to  enforce  the  payment  of  the  bill 
against  any  intervening  party  to  whom  he  was  previously  liable. 
53  V.,  c.  33,  s.  37.     Eng.  s.  37. 

To  whom  he  was  previously  liable. — The  rule  of  the  latter 
part  of  the  section  is  a  rule  against  circuity  of  action. 

The  drawer  of  a  bill  payable  to  drawer's  order  endorses  it  for 
value  to  C,  who  endorses  it  back  to  D.,  who  endorses  it  back  to 
the  drawer  The  drawer  cannot  recover  from  C.  or  D.,  for  each  of 
them  in-  turn  could  recover  from  him  as  drawer. 
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The  payee  of  a  bill  endorses  it  "without  recourse"  to  D.,  who 
endorses  it  to  E.,  who  endorses  it  back  to  the  payee.  The  payee, 
in  his  character  o£  third  endorsee,  can  sue  D.  and  E.,  for  they  have 
no  claim  against  him  as  prior  endorser. 

The  prior  endorsement  of  the  payee  is  not  necessary  in  the  case 
of  an  endorsement  for  the  accommodation  of  the  acceptor.  An  en- 
dorsement on  a  bill  to  one  who  is  about  to  take  it  is  valid,  with- 
out the  payee's  prior  endorsement,  but  the  endorsement  creates  no 
obligations  to  those  who  were  previously  parties  to  the  bill;  it  is 
solely  for  the  benefit  of  those  who  take  subsequently. 

Cf.  Wilders  v.  Steven*,  184G,  15  M.  &  W.  212;  Morris  v.  Walk- 
er, 1850,  15  Q.  B.  594;  Duthie  v.  Esseny  1895,  22  A.  R.  192;  Glenie 
v.  Smith  (1907),  2  K.  B.  507;  Smith  v.  Richardson,  1865,  16  C.  P. 
210;    Falconbridge,  pp.  481-2;  also  notes  to  sec.  131. 

74.  Rights  of  holder. — The  rights  and  powers  of  the  holder 
of  a  bill  are  as  follows:  — 

(a)  May  sue. — He  may  sue  on  the  bill  in  his  own  name; 

(b)  Prior  Defects. — Where  he  is  a  holder  in  due  course,  he 
holds  the  bill  free  from  any  defect  of  title  of  prior  parties,  as  well 
as  from  mere  personal  defences  available  to  prior  parties  among 
themselves,  and  may  enforce  payment  against  all  parties  liable  on 
the  bill; 

(c)  Title  from.  him. — Where  his  title  is  defective,  if  he  ne- 
gotiates the  bill  to  a  holder  in  due  course,  that  holder  obtains  a  good 
and  complete  title  to  the  bill;  and, 

(d)  Discharge  from  him. — Where  his  title  is  defective,  if  he 
obtains  payment  of  the  bill,  the  person  who  pays  him  in  due  course 
gets  a  valid  discharge  for  the  bill.     53  V.,  c.  33,  s.  38.     Eng.  s.  37. 

This  section  deals  only  with  the  rights  acquired  by  negotiation 
(sec.  60),  that  Ts,  by  transfer  according  to  the  form  required  by 
the  law  merchant 

See  sec.  2,  as  to  holder: 

Sec.  56,  as  to  holder  in  due  course; 

Sees.  56  and  70,  as  to  defect  of  title; 

Sec.  139,  as  to  payment  in  due  course. 

By  sec.  2,  clause  (k),  defence  includes  counter-claim. 

The  right  to  sue  upon  a  bill  accrues  upon  its  dishonor  for  non- 
acceptance,  sect.  82,  or  for  non-payment,  sect.  95  (2). 

Chalmers,  p.  123,  gives  the  following  rules  as  to  rights  of  ac- 
tion:— 

Rule  1.— The  holder  of  a  bill  is  entitled  to  maintain  an  action 
thereon  in  his  own  name  against  all  or  any  of  the  parties  liable 
thereon,  unless  it  be  shown  that  he  holds  the  bill  adversely  to  the 
true  owner:  Jones  v.  Broadhurst  (1850),  9  C.  B.  173. 

If  a  holder  sues  on  a  note,  and  he  is  not  the  owner,  but  is  merely 
acting  for  another,  any  defence  that  could  be  set  up  against  the  real 
owner  is  available  against  him,  Biron  v.  Brossard,  M.  L.  R.,  2  S.  C. 
105  (1880) ;  but  where  a  person  holds  a  bill  as  agent  or  trustee  for 
another,  he  cannot  use  it  as  a  set-off  against  a  claim  made  against 
him  individually:  London  &  Bombay  Bank  v.  Narraway  (1872),  L.  R., 
15  Eq.  93. 

Rule  2.— Subject  to  the  rules  as  to  transmission  by  act  of  law. 
when  a  bill  is  payable  to  a  particular  person  or  persons,  or  to  his  or 
their  order,  an  action  thereon  must  be  brought  in  the  name  of  such 
person  or  persons:  Aticood  v.  Rattenoury  (1822),  6  Moore  583. 

Rule  3. — Subject  to  Rule  1,  when  a  bill  is  payable  to  bearer,  an 
action  may  be  brought  in  the  name  of  any  person  who  has  either  the 
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actual  or  constructive  possession  thereof,  and  constructive  posses- 
sion jointly  with  others  is  sufficient  to  entitle  the  possessor  to  sue 
alone:  Jenkins  v.  Tongue  (1860),  29  L.  J.  Ex.  147. 

A  bill  or  a  cheque  may  be  seized  under  a  writ  of  execution. 
Walts  v.  Jeffries,  3  Mac.  &  G.  422. 

On  the  death  of  a  holder  of  a  bill  the  title  thereto  passes  to  his 
personal  representatives:  Williams,  on  Executors,  7th  ed.,  786. 

Each  one  of  the  heirs  of  the  creditor  of  a  bill  or  note  may  sue 
for  and  recover  his  share  of  it:  E.v  parte  Desharnais,  Q.  R.,  11  S.  C. 
484  (1897). 

In  case  of  insolvency  the  title  to  the  debtor's  bills  and  notes, 
and  the  right  to  sue  thereon,  passes  to  the  assignee  or  trustee  (Mac- 
laren). 

An  executor  or  administrator  who  indorses  a  bill  may,  in  ex- 
press terms,  exclude  personal  liability,  see  sec.  61  (2),  and  as  he  is 
not  the  agent  of  the  deceased  he  cannot  by  his  delivery  complete  an 
Indorsement  written  by  the  latter.  He  must  indorse  it  de  novo. 
When  there  are  two  or  more  executors,  the  indorsement  of  one  is 
probably  sufficient  to  transfer  the  property  in  the  bill.  (Chalmers, 
p.  127). 

The  principal  defects  of  title  arise  from  the  causes  mentioned  in 
sect.  56.  "Mere  personal  defences''  include,  in  addition  to  these, 
set-off,  compensation,  etc.  They  would  not  include  want  of  capaci- 
ty, want  of  authority,  the  defence  of  forgery,  or  the  like.  (Maclaren). 
If  a  bill  be  made  payable  to  bearer  or  endorsed  in  blank,  the 
person  in  possession  may  be  presumed  to  be  entitled  to  receive  pay- 
ment in  due  course,  and  payment  to  him  is  valid  if  made  in  good 
faith,  although  he  may  be  a  thief,  finder  or  fraudulent  holder. 
(Byles,  p.  293). 

In  order  to  vitiate  such  a  payment,  bad  faith  must  be  clearly 
shown.  Proof  of  suspicious  circumstances  would  not  suffice.  Ferrie 
v.  Wardens  of  the  House  of  Industry,  1  Rev.  de  Leg.  27  (1845). 

PRESENTMENT  FOR  ACCEPTANCE. 

75.  When  necessary. — Where  a  bill  is  payable  at  sight  or 
after  sight,  presentment  for  acceptance  is  necessary  in  order  to  fix 
the  maturity  of  the  instrument. 

2.  Express  Stipulation. — Where  a  bill  expressly  stipulates  that 
It  shall  be  presented  for  acceptance,  or  where  a  bill  is  drawn  pay- 
able elsewhere  than  at  the  residence  or  place  of  business. of  the 
-drawee,  it  must  be  presented  for  acceptance  before  it  can  be  pre- 
sented for  payment. 

3.  Other  Cases.— In  no  other  case  is  presentment  for  acceptance 
necessary  in  order  to  render  liable  any  party  to  the  bill.  53  V.,  c. 
33,  s.  39.     Eng.  s.  39.  s 

As  to  due  date  of  bills  payable  at  and  after  sight,  see  section 
45  (2). 

Where  presentment  is  optional,  the  object  of  presenting  is  (1) 
to  obtain  the  acceptance  of  the  drawee,  and  thereby  secure  his 
liability  as  a  party  to  the  bill;  and  (2)  to  obtain  an  immediate 
right  of  recourse  against  antecedent  parties  in  case  the  bill  is 
dishonored  by  non-acceptance.  An  agent  is  bound  to  use  due  dili- 
gence in  presenting  for  acceptance,  even  when  presentment  is 
optional  for  the  purposes  of  the  Act,  and  be  is  liable  to  hi*  prin- 
cipal for  damage  resulting  from  his  negligence:  Bank  of  Van 
Diemen's  Land  v.  Victoria  Bank   (1871),  L.   R.   3  P.   C    542.      ^   b*ll 
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in  the  form  "Pay  without  acceptance"  is  valid:  R.  v.  Kinnear  (1838), 
2  M.  &  R.  117. 

Subject  to  sect.  77,  the  question  of  the  due  presentment  is 
material  only  when  acceptance  cannot  be  obtained.  If  acceptance  is 
obtained,  the  informality  of  the  presentment  is  immaterial  (Chal- 
mers, p.  132). 

For  persons  to  whom  presentment  should  be  made,  see  sect.  78. 

For  place  and  hour  of  presentment,  see  section  85  and  note  to 
section  78: 

76.  Presentment  Excused.— Where  the  holder  of  a  bill,  drawn 
payable  elsewhere  than  at  the  place  of  business  or  residence  of  the 
drawee,  has  not  time,  with  the  exercise  of  reasonable  diligence,  to 
present  the  bill  for  acceptance  before  presenting  it  for  payment  on 
the  day  that  it  falls  due,  the  delay  caused  by  presenting  the  bill  for 
acceptance  ibefore  presenting  it  for  payment  is  excused,  and  does 
not  discharge  the  drawer  and  endorsers.  53  V.,  c.  33,  s.  39.  Eng.  s. 
39. 

Cf.  s.  75. 

77.  Sight  Bill.—  Subject  to  the  provisions  of  this  Act,  when  a 
bill  payable  at  sight  or  after  sight  is  negotiated,  the  holder  must 
either  present  it  for  acceptance  or  negotiate  it  within  a  reasonable 
time. 

2.  If  not  Presented.— If  he  does  not  do  so,  the  drawer  and  all 
endorsers  prior  to  that  holder  are  discharged. 

3.  Reasonable  Time.—  In  determining  what  is  a  reasonable 
time  within  the  meaning  of  this  section,  regard  shall  be  had  to  the 
nature  of  the  bill,  the  usage  of  trade  with  respect  to  similar  bills, 
and  the  facts  of  the  particular  case.  53  V.,  e.  33,  s.  40;  54-55  V.,  c. 
17,  s.  5.     Eng.  s.  40. 

The  provisions  of  the  Act  to  which  this  section  is  subject  are 
those  found  in  section  79  relating  to  excuses  for  presentment. 

Reasonable  time  is  a  mixed  question  of  law  and  fact,  and  in 
determining  it  regard  must  be  had  to  the  interests  of  the  holder  as 
well  as  to  the  interests  of  the  drawer  and  indorsers:  Ramchurn 
Mullick  v.  L.  Radakissen  (1854),  9  Moore  P.  C.  46. 

78.  Rnles — A  bill  is  duly  presented  for  acceptance  which  is 
presented  in  accordance  with  the  following  rules,  namely:  — 

(a)  By  Holder  to  Drawee.— The  presentment  must  be  made  by 
or  on  behalf  of  the  holder  to  the  drawee  or  to  some  person  author- 
ized to  accept  or  refuse  acceptance  on  his  behalf,  at  a  reasonable 
hour  on  a  business  day  and  before  the  bill  is  overdue; 

(b)  To  all  Drawees.-  Where  a  bill  is  addressed  to  two  or  more 
drawees,  who  are  not  partners,  presentment  must  be  made  to 
them  all,  unless  one  has  authority  to  accept  for  all,  when  present- 
ment may  ibe  made  to  ihdm  only; 

(c)  To  Personal  Representative.— Where  the  drawer  is  dead, 
presentment  may  be  made  to  his  personal  representative; 

(d)  Post-office.—  Where  authorized  by  agreement  or  usage,  a 
presentment  through  the  post-office  is  sufficient.  53  V.,  c.  33,  s.  41, 
Eng.  s.  41. 

As  to  the  cases  in  which  presentment  for  acceptance  is  neces- 
sary, see  sees.  75  to  77. 

The  question  of  due  presentment  is  material  only  where  the 
holder  of  a  bill  payable  at  or  after  sight  fails  to  present  it  for  ac- 
ceptance or  to  negotiate  it  within  a  reasonable  time  (sec  77).  or 
when  acceptance  cannot  be  obtained.  Acceptance  cures  the  inform- 
ality of  the  presentment. 
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The  holder  by  whom  or  on  whose  behalf  the  bill  is  presented 
need  not  be  the  owner  or  even  a  lawful  holder:  Cf.  Morrison  v. 
Buchanan  (1833),  6  C.  &  P.  18;  Noughier,  sect.  462.  He  must  actually 
exhibit  the  bill:  Fall  River  U.  Bank  v.  Willard,  5  Metcalf  (Mass.) 
216  (1842).  Presentment  to  a  servant  of  the  drawee  who  opened 
the  door  of  his  residence  would  not  be  sufficient  (Chitty  on  Bills, 
11  ed.,  p.  156),  but  presentment  to  a  clerk  in  his  office  would  be 
valid.  Reasonable  diligence  must  be  used  to  find  the  drawee  or 
some  person  authorized  to  act  for  him.  When  the  drawee  is  a 
trader,  presentment  should  be  made  to  him  at  his  place  of  business, 
if  possible.  As  to  what  is  a  reasonable  hour,  the  rule  may  be  stated 
as  follows:— If  a  bill  be  payable  at  a  bank,  it  must  be  presented 
within  banking  hours:  Waters  v.  Reiffenstein,  16  L.  C.  R.  297  (1866). 
If  at  a  trader's  place  of  business,  then  within  ordinary  business 
hours.  Presentment  at  5  p.m.  at  the  door  of  a  store  which  was 
found  closed  held  sufficient:  Reed  v.  Kavanagh,  9  N.  B.  (4  Allen) 
457  (1859).  If  at  a  private  house,  probably  a  presentment  up  to 
bed-time  would  be  sufficient.  In  the  U.  S.  presentments  at  8  a.m. 
and  11  p.m.  have  been  held  unreasonable  (Daniel,  p.  448),  but 
presentment  at  the  maker's  residence  at  9  p.m.  was  held  sufficient, 
although  he  and  his  family  had  retired:  Farnstcorth  v.  Allen,  4 
Gray  453  (1855). 

Any  day  is  a  business  day  except  those  mentioned  in  section 
43.     See  section  2. 

A  bill  should  be  presented  for  acceptance  before  maturity. 
If  accepted  after  maturity  it  becomes  a  bill  payable  on  demand, 
and  should  then  be  presented  for  payment  within  a  reasonable 
time  so  as  to  bind  endorsers  after  acceptance:  sec.  86. 

If  all  the  drawees  do  not  accept,  the  acceptance  is  a  qualified 
one,  sect.  38.  As  to  the  consequences  of  a  qualified  acceptance, 
see  section  83. 

For  presentment  for  payment  through  the  post  or  at  the  post 
office,  see  section  90  (2)  and  90. 

79.  Excuses — Drawee  dead — Impracticability— Waiver. — 
Presentment  in  accordance  with  the  aforesaid  rules  is  excused,  and 
a  bill  may  be  treated  as  dishonoured  by  non-acceptance, — 

(a)  Where  the  drawee  is  dead,  or  is  a  fictitious  person  or  a 
person  not  having  capacity  to  contract  by  bill; 

(b)  Where,  after  the  exercise  of  reasonable  diligence,  such 
presentment  cannot  be  effected; 

(c)  Where,  although  the  presentment  has  been  irregular, 
acceptance  has  been  refused  on  some  other  ground: 

2.  Excuse. — The  fact  that  the  holder  has  reason  to  believe  that 
the  bill,  on  presentment,  will  be  dishonoured  does  not  excuse  pre- 
sentment.   53  V.,  c.  33,  s.  41;  54-55  V.,  c.  17,  s.  6.     Eng.  s.  41. 

Where  presentment  would  otherwise  be  obligatory,  it  is  ex- 
cused in  the  cases  mentioned  in  this  section. 

As  to  the  cases  in  which  presentment  for  acceptance  is  neces- 
sary, see  sees.  75  to  77. 

As  to  what  is  due  presentment,  see  sec.  78. 

Where  the  drawee  is  dead,  presentment  to  his  personal  re- 
presentative is  optional   (sec.  788). 

As  to  capacity  to  contract  by  bill,  see  sec.  47. 

80.  Time  for  Acceptauce. — The  drawee  may  accept  a  bill  on 
thd  day  of  its  due  presentment  to  him  for  acceptance,  or  at  any 
time  within  two  days  thereafter: 

2.  Dishonour.—  When  a  bill  is  so  duly  presented  for  acceptance 
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and  is  not  accepted  witihin  the  time  aforesaid,  the  person  presenting 
it  must  treat  it  as  dishonoured  by  non-acceptance. 

3.  Loss  of  rights.— If  he  does  not  so  treat  the  bill  as  dishonour- 
ed, the  holder  shall  lose  his  right  of  recourse  against  the  drawer 
and  endorsers. 

4.  Date  of  acceptance.— In  the  case  of  a  bill  payable  at  sight 
or  after  sight,  the  acceptor  may  date  his  acceptance  thereon  as  of 
any  of  the  days  aforesaid  but  not  later  than  the  day  of  his  actual 
acceptance  of  the  bill. 

5.  Refusing  to  accept—If  the  acceptance  is  not  so -dated  the 
holder  may  refuse  to  take  the  acceptance,  and  may  treat  the 
bill  as  dishonoured  by  non-acceptance.  2.  E.  VII.,  c.  2,  s  1  Eng 
s.  42. 

In  reckoning  the  time  non-business  days  are  to  be  excluded 
(sec.  6.) 

The  destruction  or  wrongful  retention  of  the  bill  by  the  drawee 
does  not  amount  to  an  acceptance.  Protest  may  be  made  on  a 
copy  or  written  particulars  (sec.  120),  and  the  holder's  remedy 
against  the  drawee  is  an  action  for  damages. 

As  to  the  date  of  acceptance,  cf.  sec.  37,  supra,  in  regard  to  ac- 
ceptance after  dishonour. 

81  Dishonour — Presentment — Excuse. — A  bill  is  dishonour- 
ed by  non-acceptance, — 

(a)  when  it  is  duly  presented  for  acceptance,  and  such  an  ac- 
ceptance as  is  prescribed  by  this  Act  is  refused  or  cannot  be  obtain- 
ed; or. 

(b)  when  presentment  for  acceptance  is  excused  and  the  bill 
is  not  accepted.     53  V.,  c    33,  s.  43.     Eng.  s.  43. 

As  to  due  presentment,  see  sec.  78. 

As  to  the  cases  in  which  presentment  is  excused,  see  sec.  79. 

As  to  acceptance,  see'  sees.  35,  et  seq. 

If  the  holder  does  not  obtain  an  unqualified  acceptance,  he  may 
treat  the  bill  as  dishonoured  by  non-acceptance  (sec.  83.) 

As  to  the  holder's  right  of  recourse  in  the  event  of  the  dis- 
honour of  a  bill  by  non-acceptance,  see  sec.  82. 

82.  Recourse  in  such  Case Subject  to  the  provisions  of  this 

Act,  when  a  bill  is  dishonored  by  non-acceptance  an  immediate 
right  of  recourse  against  the  drawer  and  endorsers  accrues  to  the 
holder,  and  no  presentment  for  payment  is  necessary.  53  V.,  c.  33, 
s.  43.     Eng.  s.  43. 

Subject  to  the  provisions  of  the  Act  (see  sec.  147,  infra,  as  to 
acceptance  for  honour),  the  holder  has  an  immediate  right  of  re- 
course against  drawer  and  endorsers.  This  right  is  suspended  in 
the  event  of  acceptance  for  honour  with  the  holder's  consent  Even 
if  a  bill  has  been  dishonoured  by  refusal  to  accept,  it  is  open  to  the 
holder  to  allow  the  bill  to  be  accepted  subsequently  (sec.  37). 

Although,  except  as  above  noted,  the  holder  has  an  immediate 
right  of  recourse  upon  non-acceptance,  his  right  of  action  is  not 
complete  until  the  defendant  has  received,  or  ought  to  have  receiv- 
ed, notice  of  dishonour,  and,  in  the  cases  where  protest  is  necessary 
the  bill  has  been  protested.     See  sees.  95  and  96. 

As  to  the  necessity  for  protest,  see  sees.  112  and  113. 

83.  Qualified  acceptance.— The  holder  of  a  bill  may  refuse  to 
take  a  qualified  acceptance,  and  if  he  does  not  obtain  an  unqualified 
acceptance  may  treat  the  bill  as  dishonoured  by  non-acceptance. 

2.  Assent. — When  the  drawer  or  endorser  of  a  bill  receives  notice 
of  a  qualified  acceptance,  and   does  not  within   a  reasonable   time 
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express  his  dissent  to  the  holder,  he  shall  be  deemed  to  have  as- 
sented thereto.     53  V.,  c.  33..  s.  44.     Eng.  s.  44. 

As  to  what  acceptances  are  qualified,  see  sec.  38. 

As  to  the  holder's  rights  in  the  event  of  the  -dishonour  of  a  bill 
by  non-acceptance,  see  sec.  82  and  notes. 

84.  Qualified  acceptance  without  authority — Partial  ac- 
ceptance.— Where  a  qualified  acceptance  is  taken,  and  the  -drawer 
or  an  endorser  has  not  expressly  or  impliedly  authorized  the  assent 
thereto,  such  drawer  or  endorser  is  discharged  from  his  liability  on. 
the  bill:  .  Provided  that  this  section  shall  not  apply  to  a  partial 
acceptance,  whereof  due  notice  has  been  given.  53  V.,  c.  33,  s.  44. 
Eng.  s.  44. 

Assent  to  a  qualified  acceptance  will  be  implied  as  against  a 
drawer  or  any  endorser  who  receives  notice  of  such  an  acceptance 
and  does  not  within  a  reasonable  time  express  his  dissent  to  the 
bolder   (sec.  83). 

Where  a  foreign  bill  has  been  accepted  as  to  part, 'it  must  be 
protested  as  to  the  balance. 

If  the  holder  is  willing  to  accept  the  offer,  he  should  then  give 
notice  of  its  exact  terms  to  all  the  antecedent  parties,  and  state  his 
readiness  to  accept  the  offer  if  they  will  respectively  consent:  Daniel, 
sect.  510. 

PRESENTMENT  FOR  PAYMENT. 

85.  Necessity. — Subject  to  the  provisions  of  this  Act,  a  bill 
must  be  duly  presented  for  payment. 

2.  Result  of  none. — If  it  is  not  so  presented,  the  drawer  and 
endorsers  shall  be  discharged. 

3.  Manner  of. — Where  the  holder  of  a  bill  presents  it  for  pay- 
ment, he  shall  exhibit  the  bill  to  the  person  from  whom  he  demands 
payment.     53  V.,  c.  33,  ss.  45  and  52.     Eng.  ss.  45  and  52. 

The  provisions  of  ■the  Act  referred  to  are  section  76,  sections  86 
to  93. 

In  presenting  a  bill  it  should  be  exhibited,  section  109,  and 
upon  payment  being  made  delivered  up  to  the  party  paying.  As 
to  presentment  of  cheques,  see  section  166. 

A  drawee  or  indorser  who  is  discharged  from  his  liability  on 
the  bill  is  also  discharged  from  his  liability  on  the  consideration 
therefor:  Hart  v.  McDougall,  25  N.  S.  38  (1892).  No  presentment  is 
necessary  as  against  the  acceptor,  who  is  the  primary  debtor, 
but  if  the  bill  be  payable  in  a  specified  place  and  be  sued  before 
presentment,  the  costs  are  in  the  discretion  of  the  court,  sect.  113 
See  McLellan  v.  McLennan,  17  U.  C.  C.  P.  109  (1866). 

The  rules  applicable  to  the  drawer  or  indorser  of  a  bill  apply 
equally  to  the  indorser  of  a  note  or  cheque,  but  they  do  not  apply 
to  the  maker  of  a  note,  and  they  are  modified  as  to  time  as  regards 
the  drawer  of  a  cheque:  section  166..  183  and  184. 

86.  Time  for— Due  date— Demand  bill.— A  bill  is  duly  pre- 
sented for  payment  which  is  presented, — 

(a)  when  the  bill  is  not  payable  on  demand,  on  the  day  it  falls 
due: 

(b)  when  the  bill  is  payable  on  demand,  within  a  reasonable 
time'  after  its  issue,  in  order  to  render  the  drawer  liable,  and  witn- 
in  a  reasonable  time  after  its  endorsement,  in  order  to  render  the 
endorser  liable. 

2    Reasonable  time. — In  determining  What  is  a  reasonable  time 
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within  the  meaning  of  this  section  regard  shall  be  had  to  the  na- 
ture of  the  bill,  the  usage  of  trade  with  regard  to  similar  bills  and 
the  facts  of  the  particular  case.     53  V.,  c    33,  s.  45.     Eng.  s.  45. 

As  to  when  a  bill  is  payable  on  demand,  see  sec.  23.  When 
a  bill  is  not  payable  on  demand,  it  is  due  and  payable  on  the  third 
day  of  grace  (sec.  42.) 

So  far  as  an  endorser  is  concerned  this  section  applies  to  a 
cheque.  A  cheque  is  a  bill  drawn  on  a  bank  payable  on  demand 
(sec.  165).  But  the  effect,  so  far  as  the  drawer  of  a  cheque  is  con- 
cerned, of  the  failure  to  present  a  cheque  for  payment  within  a  rea- 
sonable time  of  its  issue  is  the  subject  of  special  provisions  (sec. 
166;  cf.  exception  to  sub-sec.  2,  sec.  165). 

As  to  the  presentment  for  payment  of  a  note  payable  on  de- 
mand, see  sec    180. 

As  to  what  is  reasonable  time,  cf.  sees.  70,  77  and  166. 

Due  presentment  as  regards  time  is  required  as  regards  the 
drawer  and  endorsers  (sec.  85),  but  not  as  regards  the  acceptor 
Csec.  92). 

87.  By  and  to  Whom. — Presentment  must  be  made  by  the 
holder  or  by  some  person  authorized  to  receive  payment  on  his  be- 
half, at  the  proper  place,  as  hereinafter  defined,  either  to  the  per- 
son designated  by  the  bill  as  payer  or  to  his  representative  or  some 
person  authorized  to  pay  or  to  refuse  payment  on  his  behalf,  if, 
with  the  exercise  of  reasonable  diligence  such  person  can  there  be 
found. 

2.  Two  acceptors. — When  a  bill  is  drawn  upon,  or  accepted  by 
two  or  more  persons  who  are  not  partners,  and  no  place  of  pay- 
ment is  specified,  presentment  must  be  made  to  them  all. 

3.  Personal  representation. — When  the  drawee  or  acceptor  of 
a  bill  is  dead,  and  no  place  of  payment  is  specified,  presentment 
must  be  made  to  a  personal  representative  if  such  there  is,  and  with 
the  exercise  of  reasonable  diligence,  he  can  be  found.  53  V.,  c.  33, 
s.  45.     Eng.  s.  45. 

In  Fraser  v.  McLeod,  2.  Terr.  L.  R.  154,  the  plaintiff,  betore 
maturity,  pursuant  to  administrators'  advertisement  for  creditors, 
filed  with  their  solicitor  a  copy  of  a  note  endorsed  by  the  deceased 
and  a  statutory  declaration  that  it  was  unpaid.  Held,  that  this  is 
not  such  a  presentment  as  is  required  by  section  85  of  the  Bills  of 
Exchange  Act.  Held,  also,  that,  notwithstanding  the  indorser 
became  one  of  the  deceased  maker's  administrators  before  maturity 
of  the  note,  presentment  and  notice  of  dishonour  were  nevertheless 
necessary. 

As  to  presentment  through  the  Post  Office,  see  sec.  90.  If 
the  bill  be  lost,  a  copy  should  be  presented  and  an  indemnity  ten- 
dered, but  there  is  some  doubt  as  to  the  sufficiency  of  this  (Chal- 
mers, p.  143).  A  protest  can  be  made  on  a  copy:  section  120.  As 
to  the  parts  of  a  set,  see  sec.  158.  As  to  non-business  days,  sees.  2 
and  42. 

Dnties  of  Agent. — A  collecting  agent  is,  of  course,  liable  to  his 
principal  if  he  does  not  use  due  diligence  in  presenting  a  bill  for 
payment  and  take  the  proper  proceedings  on  dishonor.  Cf.  Lubbock 
v.  Tribe  (1838),  3  M.  &  W.  612,  and  see  Deverill  v.  Burnett  (1873), 
L.  R..  8  C.  P.  475,  as  to  measure  of  damages.  Tbe  same  rule 
applies  to  a  pledgee  or  person  holding  a  bill  as  collateral  security: 
Peacock  v.  Pureeell  (1803).  32  L.  J.  C.  P.  2GG.  An  agent  is,  as  a 
rule,  responsible  for  the  default  of  a  sub-agent  whom  he  employs, 
but  there  is  perhaps  an  exception  in  the  case  of  a  notary,  on  the 
ground  that  he  is  a  public  officer  (Daniels,  p.  343;  Parsons,  p.  480.) 
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If  the  acceptors  are  in  different  places  so  that  presentment 
cannot  be  made  to  all  on  the  day  of  maturity,  the  bill  should  be 
presented  to  at  least  one  on  that  day  and  to  the  others  as  soon 
as  practicable  (Maclaren).  Of  course  if  one  pays,  or  in  refusing 
payment  acts  as  agent  of  the  others,  that  is  enough  (Chalmers,  p. 
146). 

Presentment  for  acceptance  under  sub.-see.  3  in  such  a  case  is 
excused,  but  may  be  made:  section  78. 

88.  Place  of— When  specified — When  not  specified — When 
no  Address  is  given— Other  Cases.—  A  bill  is  presented  at  the 
proper  place, — 

(a)  Where  a  place  of  payment  is  specified  in  the  bill  or  accept- 
ance, and  the  bill  is  there  presented; 

(b)  Where  no  place  of  payment  is  specified  but  the  address  of 
the  drawee  or  acceptor  is  given  in  the  bill,  and  the  bill  is  there 
presented; 

(c)  Where  no  place  of  payment  is  specified  and  no  address 
given,  and  the  bill  is  presented  at  the  drawee's  or  acceptor's  place 
of  business,  if  known,  and  if  not,  at  his  ordinary  residence,  if 
known; 

(d)  In  any  other  case,  if.  presented  to  the  drawee  or  acceptor 
wherever  he  can  be  found,  or  if  presented  at  his  last  known  place 
of  business  or  residence.     53  V.,  c.  33,  s.  45.     Eng.  s.  45. 

This  section  and  sees.  89  and  90  deal  with  the  place  of  present- 
ment. As  to  the  necessity  for  presentment,  see  sec.  85,  as  to  time, 
see  sec.  86,  and  as  to  the  persons  by  and  to  whom  presentment  must 
be  made,  see  sec.  87. 

The  place  of  payment  may  be  specified  either  by  the  drawer 
or  acceptor.  Wliere  a  person  accepts  a  bill  payable  at  his  own 
bank,  it  is  in  effect  an  order  to  the  bank  to  pay  it,  unless  notified 
to  the  contrary,  and  to  charge  it  to  his  account:  Bank  of  England 
v.  VaglUmo  (1891),  A.  C.  107. 

89.  Sufficient  Presentment. — Where  a  bill  is  presented  at 
the  proper  place,  as  aforesaid  and,  after  the  exercise  of  reasonable 
diligence,  no  person  authorized  to  pay  or  refuse  payment  can  there 
be  found;  no  further  presentment  to  the  drawee  or  acceptor  is 
required.     53  V.,  c.  33,  s.  45.     Eng.  s.  45. 

Cf.  sees.  88  and  96. 

90.  Presentment  at  Post-Omce.—  Where  the  place  of  pay- 
ment specified  in  the  bill  or  acceptance  is  any  city, 
town  or  village,  and  no  place  therein  is  specified, 
and  the  bill  is  presented  at  the  drawee's  or  acceptor's  known 
place  of  business  or  known  ordinary  residence  therein,  and  if 
there  is  no  such  place  of  business  or  residence,  the  bill  is  presented 
at  the  post-office,  or  principal  post  office  in  such  city,  town  or 
Tillage,  such  presentment  is  sufficient. 

2.  Through  post  office. — Where  authorized  by  agreement  or 
usage,  a  presentment  through  the  post  office  is  sufficient.  53  V., 
c    33,   s.  45.     Cf.  Eng.  s.  45. 

Of.  sees.  88  and  89. 

If  the  bill  is  payable  at  a  bank  in  a  town  where  there  is  a 
clearing  house,  it  has  been  held  that  presentment  through  the 
clearing  house  is  sufficient:  Reynolds  v.  Chettle,  2  Camp.  596  (1811). 
If  alternative  places  are  named,  it  is  sufficient  to  present  it  at  one. 
Beeching  v.  Gower,  Holt,  N.  P.  C.  313  (1816). 

The  person  who  presents  a  bill  for  payment  must  produce  it, 
and  must  be  ready  and  willing  to  deliver  it  upon  receiving  pay- 
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ment:    section  109.     As  to  the  hour  of  presentment,  see  notes  to 
section  78. 

91.  Delay  in  presentment. — Delay  in  making  presentment  for 
payment  is  excused  when  the  delay  is  caused  by  circumstances  be- 
yond the  control  of  the  holder,  and  not  imputable  to  his  default, 
misconduct  or  negligence. 

2.  Diligence. — When  the  cause  of  delay  ceases  to  operate, 
presentment  must  be  made  with  reasonable  diligence.  53  V.,  c.  33, 
s.  46.     Eng.  s.  46. 

As  to  causes  excusing  delay,  cf.  sec.  105  (notice  of  dishonour) 
and  s-ec.  Ill  (protest). 

As  to  the  cases  in  which  presentment  for  payment  is  dispensed 
with,  see  sec.  92. 

The  death  of  the  holder  just  before  the  bill  matures,  Rothschild 
v.  Gurrie  (1841),  1  Q.  B.  47;  a  state  of  siege  or  war  rendering 
presentment  impracticable,  Patience  v.  Townley  (1805),  2  Smith 
223,  and  delay  in  transmission  through  the  Post  Office,  where  it 
was  mailed  in  ample  time,  Pier  v.  Heinrichschoffer  (1877),  29  Amer. 
E.  501,  have  been  held  to  excuse  delay.  If  presentment  is  delayed 
at  the  request  of  the  drawer  or  indorser  sought  to  be  charged,  the 
delay  is  presumably  excused:  Burnett  v.  Monaghan,  1  R.  C.  473 
(1871). 

92.  Dispensed  with — Impracticable — Fictitious  drawee — 
Useless — Accommodation  bill — "Waiver. — Presentment  for  pay- 
ment is  dispensed  with, — 

(a)  where,  after  the  exercise  of  reasonable  diligence,  present- 
ment, as  required  by  this  Act,  cannot  be  effected; 

(ib)  where  the  drawee  is  a  fictitious  person, 

(c)  as  regards  the  drawer,  where  the  drawee  or  acceptor  is  not 
bound,  as  between  himself  and  the  drawer,  to  accept  or  pay  the  bill, 
and  the  drawer  has  no  reason  to  believe  that  the  bill  would  be- paid 
if  presented; 

(d)  as  regards  an  endorser,  where  the  bill  was  accepted  or  made 
for  the  accommodation  of  that  endorser,  and  he  has  no  reason  to 
expect  that  the  bill  would  be  paid  if  presented; 

(e)  by  waiver  of  presentment,  express  or  implied. 

2.  Not  dispensed  with.— The  fact  that  the  holder  has  reason 
to  believe  that  the  bill  will,  on  presentment,  be  dishonoured,  does 
not  dispense  with  the  necessity  for  presentment.  53  V.,  c.  33,  s.  46. 
Eng.  s.  46. 

Causes  which  dispense  with  presentment  must  be  distinguished 
from  causes  which  merely  excuse  delay. 

Cf.  sees.  107  and  108,  infra,  and  notes,  as  to  dispensing  with  no- 
tice of  dishonour.     Cf.  sec.  106  as  to  waiver  of  notice  of  dishonour. 

As  to  express  stipulation  in  the  bill  waiving  some  or  all  of  the 
holder's  duties,  see  sec.  34. 

The  fact  that  the  holder  has  reason  to  believe  that  the  bill  will, 
on  presentment,  be  dishonored,  does  not  dispense  with  the  neces- 
sity for  presentment: 

When  the  drawer  is  a  fictitious  or  an  incapable  person,  the 
holder  may  treat  the  instrument  as  a  promissory  note:   section  26. 

The  fact  that  the  drawee  is  a  person  not  having  capacity  to 
contract  does  not  excuse  presentment  for  payment  unless  the  case 
falls  within  the  next  clause,  though  it  does  excuse  presentment 
for  acceptance,  see  section  79  (a.) 
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A  bill  accepted  for  the  accommodation  of  the  drawer  need  not 
be  presented  in  order  to  charge  him  where  he  has  not  provided 
funds  to  meet  it,  but  should  be  presented  to  charge  the  indorsers: 
Knupp  v.  Bank  of  Montreal,  1  L.  C.  R.  252  (1850). 

Prior  indorsers  are  not  liable  without  presentment:  Turner  v. 
Samson,  2  Q.  B.  D.  23  (1876). 

Waiver  is  binding  without  consideration.  It  may  be  either 
before  or  after  the  time  for  presentment;  in  writing,  or  verbal, 
or  inferred  from  conduct  or  circumstances.  As  to  express  waiver, 
see  section  34  (b.) 

Waiver  of  notice  of  dishonor  does  not  include  a  waiver  of 
presentment  for  payment:  Hill  v.  Heap  (1823).  D.  and  R.  N.  P.  C. 
57. 

As  to  presentment  for  payment,  see  section  85,  and  as  to  when 
it  is  excused,  section  91.  As  to  when  a  bill  is  overdue,  see  sections 
23  and  43. 

93.  When  no  Place  specified. —  When  no  place  of  payment  is 
specified  in  the  hill  or  acceptance,  presentment  for  payment  is  not 
necessary  in  order  to  render  the  acceptor  liable 

2.  If  Place  specified— Neglect.— When  a  place  of  payment  is 
specified  in  the  bill  or  acceptance,  the  acceptor,  in  the  absence  of 
an  express  stipulation  to  that  effect,  is  not  discharged  by  the  omis- 
sion to  present  the  bill  for  payment  on  the  day  that  it  matures, 
but  if  any  suit  or  action  he  instituted  thereon  before  presentation 
the  costs  thereof  shall  be  in  the  discretion  of  the  court. 

3.  Delivery  on  Payment.— When  a  bill  is  paid  the  holder  shall 
forthwith  deliver  it  up  to  the  party  paying  it.  53  V.,  c.  33,  s.  52. 
Eng.  s.  52. 

When  a  bill  is  accepted  payable  at  a  particular  place,  and  there 
only,  the  acceptor's  position  is  for  many  purposes  analogous  to  that 
of  the  drawer  of  the  cheque:  Ramchurn  Mullick  v.  L.  Radakiswn 
(1854),  9  Moore  P.  C,  at  p.  70.  If,  then,  he  could  show  that  he  was 
damnified  by  the  holder's  omission  to  present  on  the  proper  day,  tip 
would  probably  be  discharged:  Cf.  Alexander  v.  Burchfield  (1842).  7 
M.  &  Gr.  1061.  But  see  as  to  this  Falconbridge,  p.  506;  Ibid,  as  to 
the  difference  between  the  provisions  of  the  Canadian  and  English 
Acts. 

The  drawers  and  endorsers  are  entitled  to  have  the  bill  present- 
ed for  payment;  sec.  85.     Cf.  sees.  88  to  90. 

94.  Time  for  Presentment.—  Where  the  address  of  the  accept- 
or for  honour  of  a  bill  is  in  the  same  place  where  the  bill  is  pre- 
tested for  non-payment,  the  bill  must  be  presented  to  him  not  later 
than  the  day  following  its  maturity. 

2.  Parties  in  different  Places.—  Where  the  address  of  the  ac- 
ceptor for  honour  is  in  some  place  other  than  the  place  where  it  is 
protested  for  non-payment,  the  bill  must  be  forwarded  not  later 
than  the  day  following  its  maturity  for  presentment  to  him. 

3.  Excuses  for  Delay.—  Delay  in  presentment  or  non-present- 
ment is  excused  by  any  circumstance  which  would  in  case  of  ac- 
ceptance by  a  drawee  excuse  delay  in  presentment  for  payment  or 
non-presentment  for  payment.     53  V.,  c.   33,   s.   66.     Eng.   s.   67. 

As  to  circumstances  which  would  excuse  delay  in  presentment 
for  payment  or  non-presentment  for  payment  to  the  drawee,  see  sees. 
91  and  92. 

As  to  acceptance  for  honour,  see  sees.  147  to  152. 
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DISHONOUR. 

95.  Non-payment  on  Presentment— Excuse.—  A  bill  is  dis- 
honoured by  non-payment, — 

(a)  when  it  is  duly  presented  for  payment  and  payment  is  re- 
fused or  cannot  be  obtained;  or, 

(b)  when  presentment  is  excused  and  the  bill  is  overdue  and 
unpaid.  .  X 

2.  Recourse.— Subject  to  the  provisions  of  this  Act,  when  a 
bill  is  dishonoured  by  non-payment,  an  immediate  right  of  recours-e 
against  the  drawer,  acceptor  and  endorsers  accrues  to  the  holder. 
53  V.,  c.  33,  s.  47      Eng.  s,  47. 

As  to  due  presentment,  see  sec.  86. 

As  to  the  cases  in  which  presentment  is  excused,  see  sec.  92. 

Sections  81  and  82  deal  with  dishonour  by  non-acceptance. 

The  provisions  of  the  Act  referred  to  in  this  section  are  sects. 
96  to  113,  and  147  to  155. 

As  a  general  rule  the  holder's  right  of  action  against  a  drawer 
•r  indorser  dates  from  the  time  when  notice  of  dishonor  is  or 
ought  to  be  received,  and  not  from  the  time  when  it  is  sent.  Gas- 
trique  v.  Bernabo  (1844),  2  Q.  B.  49,  and  in  any  case  there  is  no  right 
•f  action  till  the  day  after  dishonor.  The  right  of  recourse  must  be 
distinguished  from  the  right  of  action:  Kennedy  v.  Thomas  (1894  \ 
2  Q.  B.  759  C.  A.  An  action  instituted  in  the  afternoon  of  the  last 
day  of  grace,  after  dishonor,  is  premature:  Demers  v.  Rousseau, 
Q.  R.,  1  S.  C.  440  (18-92).  Cf.  Sinclair  v.  Robson,  1858,  16  U.  C.  R.. 
211.  and  Edgar  v.  Matfee,  1882,  1  O.  R.  287;  and  see  Falconbridge  at 
pp.  510  rt  seq.  for  a  discussion  of  the  cases. 

In  Quebec  the  insolvency  of  the  acceptor  before  the  maturity 
•f  the  bill  makes  it  immediately  exigible  as  against  him,  Ontario 
Bank  v.  Foster,  6  L.  N.  398  (1883),  but  not  as  against  an  indorser: 
Guilbanlt  v.  Migue,  20  R.  L.  597  (1891).  Prescription  does  not 
however,  begin  to  run  until  the  time  fixed  for  the  maturity  of 
the  bill:  Whitley  v.  Pinkertm,  Q.  R..  2  S.  C.  256  (1892). 

Where  tne  acceptance  is  conditional,  the  condition  must  be 
fulfilled  or  the  acceptor  is  not  liable:  Dufresne  v.  Jacques  Cartier 
Building  Society,  5  R.  L.  235  (1873). 

In  an  action,  on  a  bill  or  note  payable  at  a  particular  place, 
It  is  not  necessary  to  show  that  there  were  not  sufficient  funds  at 
the  place  named:  all  that  is  necessary,  even  as  against  an  indorser. 
is  to  show  presentment,  non-payment  and  notice  of  dishonor:  Mc- 
Donald v.  McArthur,  8  Ont.  A.  R.  553  (1883). 

96.  Notice  of  Dishonour — Subsequent  holder — Notice  of 
non-payment. — Subject  to  the  provisions  of  this  Act,  when  a  bill 
has  been  dishonoured  by  non-acceptance  or  by  non-payment,  notice 
of  dishonour  must  be  given  to  the  drawer,  and  each  endorser,  and 
any  drawer  or  endorser  to  whom  such  notice  is  not  given  is  dis- 
charged:    Provided  that, — 

of  dishonour  is  not  given,  the  rights  of  anon-acceptance,  and  due  notice 

(a)  where  a  bill  is  dishonoured  by  holder  in  due  course  subse- 
quent to  the  omission  shall  not  be  prejudiced  by  the  omission; 

(b)  where  a  bill  is  dishonoured  by  non-acceptance,  and  due 
notice  of  dishonour  is  given,  it  shall  not  be  necessary  to  give  notice 
of  a   subsequent  dishonour   by  non-payment,    unless  the   bill  shall 

in  the  meantime  have  been  accepted. 

2.  Notice  to  acceptor. — In  order  to  render  the  acceptor  of  a 
bill  liable  it  is  not  necessary  that  notice  of  dishonour  should  be 
given  to  him      53  V.,  c.  33,  ss.  48  and  52.     Eng.  ss.  48  and  52. 
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As  to  dishonour  by  non-acceptance,  see  sec.  81,  and  by  non- 
payment, see  sec.  95. 

As  to  holder  in  due  course,  see  sec.  56. 

Sees.  97,  et  seq.,  contain  the  rules  regarding  the  time  and  man- 
ner of  giving  notice  of  dishonour,  the  persons  by  whom  and  to 
whom  it  should  be  given,  and  the  persons  for  whose  benefit  it  enures. 

Delay  in  giving  notice  may  be  excused  (sec.  105,)  and  notice 
may  be  dispensed  with  (sees.  106  to  108)  under  certain  circum- 
stances. 

97.  Notice — Time  for — By  Holder  or  Endorser — Personal  Re- 
presentative— Two  Drawers. — Notice  of  dishonour  in  order  to  be 
valid  and  effectual  must  be  given, — 

(a)  Not  later  than  the  juridical  or  business  day  next  following 
the  dishonour  of  the  bill: 

(b)  By  or  on  behalf  of  the  holder,  or  by  or  on  behalf  of  an  en- 
dorser who,  at  the  time  of  giving  it,  is  himself  liable  on  the  bill; 

(c)  In  the  case  of  the  death  if  known  to  the  party  giving  notice 
of  the  drawer  or  endorser  to  a  personal  representative,  if  such 
there  is,  and  with  the  exercise  of  reasonable  diligence,  he  can  be 
found; 

(d)  In  case  two  or  more  drawers  or  endorsers,  who  are  not 
partners  to  each  of  them,  unless  one  of  them  has  authority  to  re- 
ceive such  notice  for  the  others.  53  V.,  c.  33,  s.  49.  Eng.  s.  49  (1), 
(9),  (11),  (12). 

The  English  Act  requires  notice  to  be  given  "within  a  reason- 
able time"  after  dishonour.  The  Canadian  Act  allows  no  latitude 
beyond  the  next  juridical  or  business  day  (sees.  2  and  43,)  but  any 
hardship  in  this  respect  is  avoided  by  the  provisions  of  sec.  103. 
See  Falconbridge,  pp.  516  et  seq.  where  the  differences  between  the 
two  acts  are  discussed. 

98.  Notice — Earliest  time — To  whom — By  agent — Manner.— 
Notice  of  dishonour  may  be  given, — 

ea)  As  soon  as  the  bill  is  dishonoured; 

(b)  To  the  party  to  whom  the  same  is  required  to  be  given  or 
to  his  agent  in  that  behalf; 

(c.)  By  an  agent  either  in  his  own  name,  or  in  the  name  of  any 
party  entitled  to  give  notice,  whether  that  party  is  his  principal  or 
not; 

(d.)  In  writing  or  by  personal  communication,  and  in  any 
terms  which  identify  the  bill  and  intimate  that  the  bill  has  been 
dishonoured  by  non-acceptance  or  non-payment; 

2.  Misdescription. — A  misdescription  of  the  bill  shall  not  vit- 
iate the  notice  unless  the  party  to  whom  the  notice  is  given  is  in 
fact  misled  thereby.  53  V.,  c.  33,  s.  49.  Eng.  s.  49,  (2),  (5),  (7),  (8). 
(12). 

Notice  must  be  given  not  later  than  the  juridical  or  business 
day  next  following. the  dishonour  of  the  bill  (sec    97.) 

As  to  form,  se>e  also  sec.  99.  Notices  of  dishonour  are  construed 
very  liberally;  see  e.g.,  Counsell  v.  Livingstone,  1902,  2  O.  L.  R. 
582,  4  O.  L.  R.  340,  and  cases  there  cited. 

A  notice  to  the  drawer  which  describes  the  bill  as  payable  at 
the  "S.  Bank,"  when  in  fact  it  was  payable  at  the  "T.  Bank," 
Bromage  v.  Vaughan  (1846),  16  L.  J.  Q.  B.  10;  or  which  describee 
a  bill  of  exchange  as  a  note,  Stockman  v.  Parr  (1843),  11  M.  &  W. 
809;  or  which  transposes  the  names  of  drawer  and  acceptor, 
Mellersli  v.  Rippen  (1852),  7  Exch.  578;  or  which  describes  the  ac- 
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ceptor  by  a  wrong  name.    HarpJiam  v.  Child  (1859),  1  F.  &  F.  652, 
may  be  sufficient. 

The  agent  should  be  some  person  designated  for  that  purpose 
by  the  party,  or  in  charge  or  employed  at  his  office,  or  representing 
him  at  his  residence.  A  verbal  or  written  notice  of  dishonor  given 
to  or  left  with  a  clerk  at  the  drawer  or  indorser's  place  of  business, 
Allan  v.  Edmundson  (1848),  2  Exoh.  724;  or  given  to  the  wife  of 
the  drawer  at  his  house  during  his  absence.  Housego  v.  Cowne 
(1837),  2  M.  &  W.  348,  were  held  sufficient;  it  being  the  duty  of 
the  drawer  or  indorser  of  a  bill  if  he  be  absent  from  his  place  of 
business  or  residence  to  see  that  there  is  some  person  there  to 
receive  notice  on  his  behalf. 

99.  Form — Return,  of  Bill — Signature  — In   point  of  form,— 

(a)  the  return  of  a  dishonoured  bill  to  the  drawer  or  an  en- 
dorser is  a  sufficient  notice  of  dishonour; 

(b)  a  written  notice  need  not  be  signed. 

2.  Verbal  Supplement. — An  insufficient  written  notice  may  be 
supplemented  and  validated  by  verbal  communication.  53  V.,  c.  33, 
s.   49.     Eng.  s.  49   (6),   (7). 

As  to  form  of  notice,  cf    sec.  98. 

Clause  (a)  approves  a  common  practice  of  collecting  bankers 
which  was  previously  of  doubtful  validity.    Chalmers,  p.  161. 

It  is  not  a  prudent  practice,  however,  to  hand  over  to  the  per- 
son liable  the  chief  evidence  of  his  liability. 

A  written  notice  need  not  be  signed,  but  it  must  come  from  a 
person  entitled  to  give  notice  (sees.  97  and  98). 

100.  Notice  to  Agent— Effect  on  Principal.— Where  a  bill 
when  dishonoured  is  in  the  hands  of  an  agent  he  may  himself  give 
notice  to  the  parties  liable  on  the  bill,  or  he  may  give  notice  to  his 
principal,  in  which  case  the  principal  upon  receipt  of  the  notice 
shall  have  the  same  time  for  giving  notice  as  if  the  agent  had  been 
an  independent  holder. 

2.  Time  for. — If  the  agent  gives  notice  to  his  principal  he  must 
do  so  within  the  same  time  as  if  the  were  an  independent  holder. 
53  V.,  c    33,  s.  49.     Eng.  s.  49   (13). 

101.  Notice  to  Antecedent  Parties. — Where  a  party  to  a  bill 
receives  due  notice  of  dishonor,  he  has,  after  the  receipt  of  such 
notice,  the  same  period  of  time  for  giving  notice  to  antecedent 
parties  that  the  holder  has  after  dishonor.  53  V.,  c.  33,  s.  49.  Eng. 
s.  49  (14). 

Cf.  sec.  100. 

The  holder  must  give  notice  not  later  than  the  juridical  or  bus- 
iness day  next  following  the  dishonour  of  the  bill   (sec.  97). 

As  to  persons  for  whose  benefit  the  notice  accrues,  see  sec.  102. 

If  the  holder,  according  to  the  usual  custom  in  Canada,  gives 
notice  to  all  parties,  he  must  give  notice  to  a  remote  party  with- 
in the  same  time  as  is  limited  for  giving  notice  to  an  immediate 
party:  cf.  sec.  97_  ,» 

102.  Benefit  enures—Parties  to  whom.— A  notice  of  dishon- 
our enures  for  the  benefit, — 

(a)  Of  all  subsequent  holders  and  of  all  prior  endorsers  who  have 
a  right  of  recourse  against  the  party  to  whom  it  is  given,  where 
given  on  behalf  of  the  holder. 

(b)  Of  the  holder  and  of  all  endorsers  subsequent  to  the  party  so 
whom  notice  is  given,  where  given  by  or  on  behalf  of  an  endorser 
entitled  under  this  part  to  give  notice.  53  V.,  c.  33,  s.  49.  Eng.  s. 
49  (3).  (4). 
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A  notice  of  dishonour  may  be  given  by  or  on  behalf  of  the 
holder,  or  by  or  on  behalf  of  an  endorser  who,  at  tihe  time  of  giv- 
ing it  is  himself  liable  on  the  bill  (sec.  97). 

103.  Sufficiency  of  giving. — Notice  of  the  dishonour  of  any 
bill  payable  in  Canada  shall,  notwithstanding  anything  in  this  Act 
contained  be  sufficiently  given  if  it  is  addressed  in  due  time  to  any 
party  to  such  bill  entitled  to  such  notice,  at  his  customary  address 
or  place  of  residence  or  at  the  place  at  which  such  bill  is  dated,  un- 
less any  such  party  has,  under  his  signature,  designated  another 
place,  in  which  case  such  notice  shall  be  sufficiently  given  if  ad- 
dressed to  him  in  due  time  at  such  other  place. 

2.  Sufficiency  of  notice — Such  notice  so  addressed  shall  be 
sufficient,  although  the  place  'of  residence  of  such  party  is  other 
than  either  of  the  places  aforesaid,  and  shall  be  deemed  to  have 
been  duly  served  and  given  for  all  purposes  if  it  is  deposited  in  any 
post  office,  with  the  postage  paid  thereon,  at  any  time  during  the 
day  on  which  presentment  has  been  made,  or  on  the  next  following 
juridical  or  business  day. 

3.  Death  of  Paxty. — Such  notice  shall  not  be  invalid  by  reason 
only  of  the  fact  that  the  party  to  whom  it  is  addressed  is  dead. 
53  V.,  c.  33,  s.  49. 

This  section  is  not  in  the  English  Act:  see  notes  to  sec.  97. 

See  also  sec    104. 

In  Canada  if  the  bill  is  not  dated  at  any  place,  and  the  actual 
or  customary  address  or  place  of  business  of  the  endorser  or  person 
to  receive  notice,  is  not  known  to  the  holder,  or  other  person  who 
has  to  give  notice,  the  latter  must  exercise  due  diligence  to  find 
the  endorser.  If  by  due  diligence  the  holder  cannot  give  notice 
within  the  time  limited  by  sec.  97,  the  delay  in  giving  notice  is  ex- 
cused (see  notes  to  sec.  106.)  , 

104.  Miscarriage  in  Post  Service Where  a  notice  of  dishonor 

is  duly  addressed  and  posted,  as  provided  in  the  last  preceding 
section,  the  sender  is  deemed  to  have  given  due  notice  of  dishonor, 
notwithstanding  any  miscarriage  by  the  post  office.  53  V.,  c.  33,  6. 
49.     Cf.  Eng.  s.  49  (15). 

It  lies  on  the  sender  to  prove  that  the  letter  containing  the 
notice  was  duly  addressed  and  posted:  Eawkes  v.  Salter  (1828), 
4  Bing.  715.  The  sufficiency  of  the  direction  on  the  letter  is  a  ques- 
tion of  reasonable  diligence  (Chalmers,  p.  155). 

Indorsers  who  may  wish  to  look  to  prior  parties  should  be 
careful  to  see  (1)  that  their  proper  address  is  given,  and  (2)  that 
notice  of  dishonor  has  been  given  to  such  prior  parties,  and  if  not 
to  give  it  themselves  within  the  legal  delay    (Maclaren). 

105.  Excuse  for  delay.— Delay  in  giving  notice  of  dishonour 
is  excused  where  the  delay  is  caused  by  circumstances  beyond,  the 
control  of  the  party  giving  notice,  and  not  imputable  to  his  de- 
fault, misconduct  or  negligence. 

*2.  Diligence. — When  the  cause  of  delay  ceases  to  operate  the 
notice  must  be  given  with  reasonable  diligence.  53  V.,  c.  33,  s.  50. 
Eng.  s.  50. 

If  an  indorser  gives  wrong  address,  delay  caused  by  his  doing 
so  would  be  excused,  Hewitt  v.  Thompson  (1836),  1  M.  &  Robb. 
541;  and  if  the  holder  does  not  know  an  indorser's  address,  delay 
occupied  in  making  inquiries  would  be  excused:  Baldwin  v.  Ri- 
chardson (1823),  1  B.  &  C.  245. 

When  the  delay  is  caused  by  the  party  to  whom  notice  is  sent, 
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he  cannot  give  an   effectual  notice  to  antecedent  parties,   but  ia 
liable  himself:  ('[.  Shelton  v.  BruiUiuait,  1841,  8  M.  &  \\  . 

As  to  causes  excusing  delay,  cf.  sec.  91  (presentment  for  pay- 
ment), sec.  Ill  (protest).     See  also  sec.  104. 

106.  Dispensed  with— Reasonable  Diligence— Waiver.— No- 
tice of  dishonour  is  dispensed  with. 

(a)  When,  after  the  exercise  of  reasonable  diligence,  notice 
as  required  by  this  Act  cannot  be  given  to  or  does  not  reach  the 
drawer  or  endorser  sought  to  be  charged. 

(b)  By  waiver  express  or  implied; 

2^  Time  of. — Notice  of  dishonour  may  be  waived  before  the  time 
of  giving  notice  has  arrived,  or  after  the  omission  to  give  due  no- 
tice.    53  V.,  c.  33,  s.  .50.     Eng.  s.  50. 

Waiver  of  notice  of  dishonour  in  favor  of  the  holder  enures  for 
the  benefit  of  parties  prior  to  such  holder  as  well  as  subsequent 
holders:  Kabey  v.  Gilbert  (1861),  30  L.  J.  Ex.  170.  Waiver  of  notice 
of  dishonor  by  an  indorser  does  not  affect  parties  prior  to  such 
indorser:  Turner  v.  Leech  (1821),  4  B.  &  Aid.  451. 

An  acknowledgment  of  liability  must  be  made  with  full  know- 
ledge of  the  facts  in  order  to  operate  as  a  waiver  of  notice  of 
dishonor:  Goodhall  v.  Dolley  (1787),  1  T.  R.  712.  Thus,  a  bill  is 
refused  payment  at  maturity.  The  indorser  promises  the  holder 
to  pay  it,  not  knowing  that  it  had  been  previously  dishonored  by 
non-acceptance.  This  is  no  waiver.  Again,  a  waiver  of  notice  of 
dishonor  may  not  include  a  waiver  of  presentment  for  payment. 
Keith  v.  Burke  (1885).  1  G.  &  E.  551. 

In  the  United  States  it  has  been  held  that  verbal  waiver  of 
notice  may  be  revoked  before  the  time  for  giving  notice  has  ex- 
pired: Second  National  Bank  v.  Maguire  (1877),  31  Amer.  R.  539. 

The  words  "  I  hold  myself  responsible  for  my  note  "  indorsed 
upon  a  promissory  note,  amounts  to  waiver  of  protest,  and  a  de- 
claration alleging  this  fact  is  sufficient  in  law.  Ranger  v.  Aumis, 
5  Que.,  P.  R.  450. 

The  curator  to  a  session  de  Mens  has  no  authority  to  waive  the 
protest  of  a  note  of  which  the  insolvent  is  endorser.  Molsons  Bank 
v.  Steele,  Q.  R.  23,  S.  C.  316. 

The  curator  appointed  upon  an  abandonment  of  property  under 
the  Code  of  Procedure  has  no  authority,  without  leave  of  a  judge 
of  the  Superior  Court  or  the  advice  of  the  creditors  or  inspectors, 
to  waive  on  behalf  of  the  insolvent,  protest  of  a  promissory  note 
indorsed  by  him;  and  a  waiver  under  such  circumstances  does  not 
bind  the  indorser  .  (2)  The  right  of  renunciation  is  a  personal  on* 
belonging  to  the  indorser.  Dcnenbcrg  v.  Mendelsohn,  22  Que.  S.  C. 
474.     Affirmed  in  the  Court  of  Review,  23  Que.,  S.  C.  128. 

107.  Dispensed  with — Same  Person — Fictitious  Person — 
Presented  to  Drawer — No  Obligation — Countermand. — Notice  of 
dishonour  is  dispensed  w::th  as  regards  the  drawer  where, — 

(a)  Where  the   drawer  and  drawee  are  the  same  person; 
(<b)  The  drawee  is  a  fictitious  person  or  a  person    not  having 
capacity  to  contract; 

(c)  The  drawer  is  the  person  to  whom  the  bill  is  presented  for 
payment; 

(d)  The  drawee  or  acceptor  is,  as  between  himself  and  the 
drawer,  under  no  obligation  to  accept  or  pay  the  bill; 

(e)  The  drawer  has  countermanded  payment.  53  V.,  c.  33,  s.  50. 
Eng.  s.  50. 

See  notes  to  sec.  106. 
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As  to  the  meaning  of  fictitious  person,  cf.  notes  to  sec.  21. 

As  to  clauses  (a)  and  (b),  cf.  sec.   26. 

Prima  facie  the  acceptor,  as  between  himself  and  the  -drawer,  is 
the  person  bound  to  pay  the  bill,  but  evidence  is  admissible  to  shew 
that  he  is  in  reality  a  mere  surety  for  the  drawer  or  -some  other 
party.     Cook  v.  Lister,  1863,  32  L.  J.  C.  P.  at  p.  127. 

108.  Dispensed  -with — Fictitious  Person — Presented  to  En- 
dorser.— Accommodation. — Notice  of  dishonour  is  dispensed  with 
as  regards  the  endorser  where, — 

(a)  Where  the  drawee  is  a  fictitious  person  or  a  person  not 
having  capacity  to  contract,  and  the  endorser  was  aware  of  the  fact 
at  the  time  he  endorsed  the  bill; 

(b)  The  endorser  is  the  person  to  whom  the  bill  is  presented  for 
payment; 

(c)  The  bill  was  accepted  or  made  for  his  accommodation.  53 
V.,  c.  33,  s.  50.     Eng.  s.  50. 

See  notes  to  sees.  106  and  107. 

Notice  of  dishonor  is  not  dispensed  with  because  presentment 
Is  dispensed  with,  or  because  the  drawer  or  indorser  has  reason 
to  believe  the  bill  will  not  be  paid,  or  because  the  acceptor  is 
dead  and  no  representative  can  be  found:  Carew  v.  Duckworth,  L. 
R.  4  Ex.  319  (1869):  Caunt  v.  Thompson,  7  C.  B.  400  (1849);  or 
because  the  drawer  or  indorser  is  dead:   section  49  (1)    (Maclaren). 

Liability  of  persons  not  parties.— The  liability  of  persons  who 
are  not  parties  to  a  bill,  but  who  may  be  guarantors  of  the  bill 
or  some  of  the  parties  to  it,  or  who  may  be  liable  on  the  considera- 
tion for  which  the  bill  is  given,  is  not  affected  by  the  act,  but  will 
remain  subject  to  the  laws  in  force  in  the  several  provinces  (Mac- 
laren). 

A  person  who  has  given  a  guarantee  for  the  payment  of  a  bill 
is  liable  without  notice  of  dishonor,  Palmer  v.  Baker,  22  U.  C.  C.  P. 
59  (1871):  also  if  he  guarantees  the  payment  of  the  price  of  goods 
for  which  the  bill  is  given,  Anderson  v.  Archibald,  9  N.  S.  (3  G.  & 
O.),  88  (1872);  or  probably  if  he  is  liable  on  the  consideration  for 
the  bill  (Chalmers,  p.  170,  and  cases  there  cited):  but  if  the  goods 
are  for  the  drawer  of  the  bill  the  guarantor  is  entitled  to  notice: 
Phillips  v.  Astling,  2  Taunt.  206  (1809). 

As  to  those  who  have  placed  their  names  on  bills  in  Quebec 
"pour  aval"  or  as  warrantors  elsewhere,  see  section  131. 

PROTEST. 

109.  Necessity  of.— In  order  to  render  the  acceptor  of  a  bill 
liable  it  is  not  necessary  to  protest  it.    53  V.,  c.  33,  s.  52.    Eng.  s.  52. 

The  acceptor  of  a  bill  is  not  entitled  to  notice  of  dishonour  (sec. 
96).  The  same  rule  in  regard  to  protest  and  notice  of  dishonour  ap- 
plies to  the  maker  of  a  note  (sec.  186)  as  to  the  acceptor  of  a  bill. 

As  to  drawer  and  endorsers.,  see  sees.  112  to  114. 

110.  Dispensed  with.— Protest  is  dispensed  with  by  any  cir- 
cumstances which  would  dispense  with  notice  of  dishonour.  53  V., 
c.  33,  s.  51.  Eng.  s.  51. 

See  sees.  106  to  108. 

111.  Delay  Excused—Delay  in  noting  or  protesting  is  excused 
by  circumstances  beyond  the  control  of  the  holder,  and  not  imput- 
able to  his  default,  misconduct  o/r  negligence. 

2.  Diligence.— When  the  cause  of  delay  ceases  to  operate,  the 
bill  must  be  noted  or  protested  with  reasonable  diligence.  53  V.,  c. 
33,  s.  51.    Eng.  s.  51. 
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As  to  excuse  for  delay,  cf.  sec.  91  (presentment  for  payment) 
and  sec.  105   (notice  of  dishonour). 

112.  Foreign  Bill,  non-acceptance. — Where  a  foreign  bill  ap- 
pearing on  the  face  of  it  to  be  such  has  been  dishonoured  by  non- 
acceptance,  it  must  be  duly  protested  for  non-acceptance. 

2.  Non-payment. — Where  a  foreign  bill  which  has  not  been 
previously  dishonoured  by  non-acceptance  is  dishonoured  by  non- 
payment, it  must  be  duly  protested  for  non-payment. 

3.  Balance. — WThere  a  foreign  bill  has  been  accepted  only  as  to 
part  it  must  be  protested  as  to  the  balance. 

4.  Discharge. — If  a  foreign  bHl  is  not  protested  as  by  this  sec- 
tion required  the  drawer  and  endorsers  are  discharged.  53  V.,  c. 
33,  ss.  44  and  51.     Eng.  ss.  44  and  51. 

See  foreign  bill  defined  by  section  25.  Foreign  notes  as  well 
is  bills  should  be  protested  in  order  to  bind  the  endorsers:  section 
186.  By  section  109  protest  is  not  necessary  in  order  to  charge  the 
acceptor  of  a  bill. 

113.  Protest  of  Inland  Bill.— Quebec— Where  an  inland  bill 
has  been  dishonored  it  may,  if  the  holder  thinks  fit,  be  noted  and 
protested  for  non-acceptance  or  non-payment,  as  the  case  may  be; 
but  it  shall  not,  except  in  the  Province  of  Quebec,  be  necessary  to 
note  or  protest  an  inland  bill  in  order  to  have  recourse  against  the 
drawer  or  endorsers..     53  V.,  c.  33,  s.  51.     Cf.  Eng.  8.  51. 

By  section  165  this  provision  applies  to  cheques,  and  by  section 
186  to  promissory  notes.  By  section  134  (c.)  the  expenses  of  noting 
can  be  recovered  as  liquidated  damages. 

The  protesting  of  inland  bills  for  non-acceptance  or  for  better 
security,  elsewhere  than  in  Quebec,  is  only  compulsory  as  a  pre- 
liminary to  an  acceptance  supra  protest  for  honor,  section  147,  and 
a  protest  for  non-payment,  only  as  a  preliminary  to  presentment 
for  payment  to  the  acceptor  for  honor,  or  referee  in  case  of  need: 
section  117. 

114.  Discharge  in  Default  of  Protest In  the  case  of  an  in- 
land bill  drawn  upon  any  person  in  the  Province  of  Quebec  or  pay- 
able or  accepted  at  any  place  in  the  said  province,  the  parties  lia- 
ble on  the  said  bill  other  than  the  acceptor  are,  in  default  of  pro- 
test for  non-acceptance  or  non-payment  as  the  case  may  be,  and 
of  notice  thereof,  discharged,  except  in  cases  where  the  circumstan- 
ces are  such  as  would  dispense  with  notice  of  dishonor. 

2.  Protest  unnecessary. — Except  as  in  this  section  provided, 
where  a  bill  does  not  on  the  face  of  it  appear  to  be  a  foreign  billr 
protest  thereof  in  case  of  dishonour  is  unnecessary.  53  V.,  c.  33,  s. 
51.    Cf.  Eng.,  s.  51. 

In  Quebec  as  in  the  other  provinces  and  in  England,  it  is  not 
necessary  to  protest  a  bill  in  order  to  render  the  acceptor  liable. 
(sec.  109). 

As  against  other  parties,  there  must  in  Quebec  be  protest  and 
notice  of  protest  unless  these  are  dispensed  with.  (Cf.  sees.  106  to 
108  as  to  dispensing  with  notice  of  dishonour). 

In  the  other  provinces,  the  English  rule  prevails,  and  any  bill 
which  does  not  appear  on  its  face  to  be  a  foreign  bill  need  not  be 
protested.  The  Canadian  Act,  unlike  the  English  Act.  expressly  re- 
cognizes the  propriety  of  the  protest  of  any  dishonoured  bill  (sec. 
113). 

115.  Subsequent  Protest  for  non-payment. — A  bill  which  has 
been  protested  for  non-acceptance,  or  a  bill  of  which    protest    for 
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non-acceptance  has  been  waived,  may  be  subsequently  protested  for 
non-payment.     63  V.,    e.   33,  s.   51.     Eng.  s.  51. 

Protest  in  the  cases  provided  for  in  this  section  might  be  neces- 
•ary  for  the  purpose  of  charging  a  foreign  drawer  or  endorser  in 
his  own  country.  Generally,  however,  the  duties  of  the  holder  would 
be  regarded  as  regulated  by  the  law  of  the  place  where  they  are  to 
be  performed  (cf.  sec.  162;  Chalmers,  p.  175). 

116.  Protest  for  Letter  Security.— Where  the  acceptor  of  a 
bill  suspends  payment  before  it  matures,  the  holder  may  cause  the 
bill  to  be  protested  for  better  security  against  the  drawer  and  en- 
dorsers.    53  V.,  s.  33,  s.  51;  54-55  V.,  c.  17,  s.  7.    Eng.  s.  51. 

In  Quebec,  a  bill  becomes  immediately  exigible  upon  the  insol- 
vency of  the  acceptor  before  maturity.  The  provisions  of  the  Act 
in  regard  to  presentment  for  payment,  protest  and  notice  then  be- 
come applicable  and  must  be  observed  in  order  to  bind  an  endorser. 
(Banque  Nationale  v.  Martel,  1899,  Q.  R.  17  S.  C.  97). 

117.  Acceptance  for  Honour. — Where  a  dishonoured  bill  has 
been  accepted  for  honour  supra*  protest,  or  contains  a  re- 
ference in  case  of  need,  it  must  be  protested  for  non-payment  before 
it  is  presented  for  payment  to  the  acceptor  for  honour,  or  referee  in 
case  of  need. 

2.  Protest  for  non-payment. — When  a  bill  of  exchange  is  dis- 
honoured by  the  acceptor  for  honour,  it  must  be  protested  for  non- 
payment by  him.     53  V.,  c.  33,  s.  66.     Eng.  s.  67. 

It  is  in  the  option  of  the  holder  to  resort  to  the  referee  in  case 
of  need  or  not,  as  he  may  think  fit  (sec.  33). 

As  to  the  nature  and  effect  of  acceptance  for  honour,  see  sees. 
147  to  152. 

118.  Noting  equivalent  to  Protest.— For  the  purposes  of  this 
Act,  where  a  bill  is  required  to  be  protested  within  a  specified  time 
or  before  some  further  proceeding  is  taken,  it  is  sufficient  that  the 
bill  has  been  noted  for  protest  before  the  expiration  of  the  specified 
time  or  the  taking  of  the  proceeding.     53  V.,  c.  33,  S;  92.  Eng.  s.  93. 

119.  Noting  or  Protest. — Subject  to  the  provisions  of  this  Act, 
when  a  bill  is  protested,  the  protest  must  be  made  or  noted  on 
the  day  of  its  dishonor; 

2.  Extending  Protest.—  When  a  bill  has  been  duly  noted,  the 
formal  protest  may  be  extended  thereafter  at  any  time  as  of  the 
date  of  the  noting.    53  V.,  c.  33.  ss.  51  and  92.    Eng.  ss.  51  and  93. 

As  to  the  extension  of  the  protest,  cf.,  sec.  118. 

Although  the  protest  may  be  extended  "thereafter  at  any  time," 
notice  of  dishonour  or,  where  protest  is  necessary,  notice  of  protest, 
must  be  sent  within  the  time  limited  by  sec.  97  or  sec.  126  (as  the 
case  may  be). 

Notice  of  protest  is  governed  by  the  same  rules  as  notice  of  dis- 
honour in  regard  to  time  and  manner  of  giving  notice  (sec.  126). 

120.  Protest  on  Copy  or  Particulars.— Where  a  bill  is  lost  or 
destroyed,  or  is  wrongly  or  accidently  detained  from  the  person  en- 
titled to  hold  it,  or  is  accidently  retained  in  a  place  other  than 
where  payable,  protest  may  be  made  on  a  copy  or  written  particu- 
lars thereof.     53  V.,  c.  33,  s.  51.     Eng.  s.  51. 

As  to  lost  bills,  see  further  sec.  156  and  sec.  157. 

121.  Place  of  Protest.— Where  Bill  returned— Time  when. 
—A  bill  must  be  protested  at  the  place  where  it  is  dishonoured,  or 
at  some  other  place  in  Canada  situate  within  five  miles  of  the  place 
of  presentment  and  dishonour  of  such  bill:   Provided  that,— 
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(a)  When  a  bill  is  presented  through  the  post  office,  and  re- 
turned by  post  dishonored,  it  may  be  protested  at  the  place  to 
Tvhich  it  is  returned,  not  later  than  on  the  day  of  its  return  or  the 
next  juridical  day; 

(b)  Every  protest  for  dishonor,  either  for  non-acceptance  or 
non-payment,  may  be  made  on  the  day  of  such  dishonor  and  in  case 
of  non-acceptance  at  any  time  after  non-acceptance,  and  in  case  of 
non-payment,  at  any  time  after  three  o'clock  in  the  afternoon.  53 
V.,  c.  33,  s.  51.     Cf.  Eng.  s.   51. 

As  to  juridical  days,  see  sec.  43. 

122.  Contents  of  Protest — Person — Place — Reason — Pro- 
ceeding— Excuse. — A  protest  must  contain  a  copy  of  the  bill,  or 
the  original  bill  may  be  annexed  thereto,  and  the  protest  must  he 
signed  by  the  notary  making  it,  and  must  specify, — 

(a)  the  person  at  whose  request  the  ibill  is  protested; 
(b    the  place  and  date  of  protest; 

(c)  the  cause  or  reason  for  protesting  the  bill; 

(d)  the  demand  made,  and  the  answer  given,  if  any;  or 

(e)  the  fact  that  the  drawee  or  acceptor  could  not  be  found. 
53  V.,  c.  33,  s.  51.     Eng.  s.  51. 

As  to  form  of  protest,  cf.  sec.  125  and  schedule. 

123.  Official  when  Notary  is  not  Accessible. — Where  a  dis- 
honoured bill  is  authorized  or  required  to  be  protested,  and  the  ser- 
vices of  a  notary  cannot  be  obtained  at  the  place  where  the  bill  is 
dishonoured,  any  justice  of  the  peace  resident  in  the  place  may  pre- 
sent and  protest  such  bill  and  give  all  necessary  notices  and  shall 
have  all  the  necessary  powers  of  a  notary  in  respect  thereto.  53  V., 
c.  33,  s.  93.     Cf.  Eng.  s.  94. 

124.  Expenses The  expense  of  noting  and  protesting  any  bill 

and  the    postage    thereby    incurred    shall    be    allowed    and    paid 
to  the  holder  in  addition  to  any  interest  thereon: 

2.  Fees. — Notaries  may  charge  the  fees  in  each  province  hereto- 
fore allowed  them.     53  V.,  c.  33,  s.  93. 

125.  Forms. — The  forms  in  the  schedule  to  this  Act  may  he 
used  in  noting  or  protesting  any  bill  and  in  giving  notice  thereof. 

2.  Contents. — A  copy  of  the  bill  and  endorsement  may  be  in- 
cluded in  the  forms,  or  the  original  bill  may  be  annexed  and  the  ne- 
cessary changes  in  that  behalf  made  in  the  forms.  53  V..  c.  33,  s. 
93.    Cf.  Eng.  s.  94. 

As  to  sub-sec.  2,  cf.,  sec.  122. 

The  forms  in  the  schedule  are  not  obligatory.  As  to  form  of 
notice  of  dishonour,  see  notes  to  sec.  96. 

126.  When  Notice  of  Protest  shall  be  Given.— Notice  of  the 
protest  of  any  bill  payable  in  Canada  shall  be  sufficiently  given  and 
shall  be  sufficient  and  deemed  to  have  been  duly  given  and  served 
if  given  during  the  day  on  which  protest  has  been  made  or  on  the 
next  following  juridical  or  business  day,  to  the  same  parties  and  in 
the  same  manner  and  addressed  in  the  same  way  as  is  provided  by 
this  part  for  notice  of  dishonor.     53  V.,  c.  33,  s.  49. 

Subject  to  the  provisions  of  the  Act  protest  must  be  made  or 
noted  on  the  day  of  the  dishonour  of  a  bill  (sec.  119). 

As  to  the  persons  to  whom  notice  must  be  given,  see  sec.  96. 
As  to  the  manner,  see  sees.  98  and  99.  As  to  the  manner  in  which 
the  notice  is  to  be  addressed,  see  sees.  103  and  104. 

127.  Eqnitable  Assignment. — A  bill,  of  itself,  does  not 
operate  as  an  assignment  of  funds  in  the  hands  of  the  drawee  avail- 
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able  for  the  payment  thereof,  and  the  drawee  of  a  bill  who  does  not 
accept  as  required  by  this  Act  is  not  liable  on  the  instrument.  53 
V.,  e.  33,  s.  53  Eng.  s,  53. 

A  bill  of  exchange  is  an  unconditional  order  in  writing,  but  an 
order  to  pay  out  of  a  particular  fund  is  not  unconditional  and  there- 
fore such  an  order  is  not  a  bill  (sec.  17). 

Subject  to  the  rule  that  a  customer  is  entitled  to  draw  cheques 
on  his  banker,  a  creditor  as  such,  is  not  entitled  to  draw  on  his 
debtor  in  respect  of  his  debt;  and  the  drawee  of  an  unaccepted  biil 
of  exchange  is  under  no  obligation  to  accept  or  pay  it  unless  he  has 
for  valuable  consideration  expressly  or  impliedly  agreed  to  do  so; 
Chitty,  p.  200.     Cf.  Goodwin  v.  Robarts  (1875),  L.  R.  10  Ex.  at  p.  351. 

It  is  usual,  but  not  necessary,  for  the  drawer  to  advise  the 
drawee  of  drafts  drawn  on  him  by  letter  of  advice:  Arnold  v.  Cheque 
Bank  (1876),  1  C.  P.  D.  586.  If,  says  Story,  section  156,  a  bill  is  drawn 
"as  per  advice,"  then  the  drawee  is  not  bound  to  accept  or  pay  with- 
out such  advice,  and  if  he  does  it  is  at  his  own  peril. 

When  the  drawee  contracts  with  the  drawer  to  accept  his  draft, 
and  dishonors  it,  the  consequences  reasonably  resulting  from  the 
breach  of  contract  constitute  the  measure  of  damage:  Prehn  v.  Royal 
Bank  of  Liverpool  (1870),  L.  R.  5  Ex.  92. 

128.  Engagement  "by  Acceptance. —  The  acceptor  of  a  bill,  by 
accepting  it,  engages  that  he  will  pay  it  according  to  the  tenor  of 
his  acceptance.     53  V.,  c.  33,  s.  54.     Eng.  s.  54. 

See  section  35  as  to  form  of  valid  acceptance;  section  38  as  to 
general  and  qualified  acceptances,  and  section  93,  as  to  presentment 
to  charge  acceptor.  As  to  variation  of  the  acceptor's  liability  by 
w  post  facto  legislation,  e.  g.,  a  French  "loi  moratoire,"  see  Rouquette 
y  Overmann  (1875),  L  R.,  10  Q.  B.  525.  As  to  measure  of  damages, 
see  section  134.  The  drawee  of  a  bill  by  accepting  it  becomes  the 
party  primarily  liable  thereon  to  the  holder.  See  the  primary,  and 
in  general,  absolute,  liability  of  an  acceptor  distinguished  from  the 
secondary  and  conditional  liability  of  a  drawer  or  indorser  by  Bay- 
ley,  J.,  in  Rovoe  v.  Young  (1820),  2  Bligh  H.  L.  at  p.  467.  As  to  the 
relations  inter  se  of  joint  acceptors  who  are  not  partners,  see  per 
Wilde,  C.  J.,  in  Harmer'v.  Steele  (1849),  4  Ex.  Ch.  13. 

Drawees  who  have  promised  to  accept,  or  who  have  knowingly 
accepted  the  benefit  of  funds  obtained  on  a  representation  that  they 
would  accept,  have  been  held  liable:  Torrance  v.  Bank  of  British 
"North  America,  L.  R.,  5  P.  C.  (1873) ;  Bank  of  Montreal  v.  Thomas,  1« 
0.  R.  503  (1888). 

See  section  52  as  to  an  acceptor  signing  as  an  agent  or  in  a  re- 
presentative character. 

129.  Estoppel— Genuineness  and  Authority— Capacity  of 
Drawer— Payee  and  Capacity.— The  acceptor  of  a  bill  by  accepting 
it  is  precluded  from  denying  to  a  holder  in  due  course, — 

(a)  the  existence  of  the  drawer,  the  genuineness  of  his  signature, 
and  his  capacity  and  authority  to  draw  the  bill; 

(b)  in  the  case  of  a  bill  payable  to  drawer's  order,  the  then  ca- 
pacity of  the  drawer  to  endorse,  but  not  the  genuineness  or  validity 
of  his  endorsement; 

(c)  in  the  case  of  a  bill  payable  to  the  order  of  a  third  person, 
the  existence  of  the  payee  and  his  then  capacity  to  endorse,  but  not 
the  genuineness  or  validity  of  his  endorsement.  53  V.,  c.  33,  s.  54. 
Eng.  s.  54. 

This  section  deals  only  with  estoppels  arising  on  the  bill. 
There  may,  of  course,  be  other  estoppels  arising  on  evidence.  See 
section  49,  which  is  modified  by  this  section. 
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If  the  bill  be  materially  altered  the  acceptor  is  not  precluded 
from  setting  this  up:  White  v.  Central  National  Bank  (1876), G4  New 
York  R.  316,  and  see  section  145.  But  where  a  bank  issued  a  draft 
for  $25.00  on  one  of  its  branches  without  advice,  and  the  holder 
raised  it  to  $5,000  and  deposited  it  in  another  bank  which  drew  the 
luoney,  and  the  forgery  was  discovered  six  days  later,  it  was  held 
that  the  bank  which  had  paid  could  not  recover:  Union  Bank  v.  On- 
tario Bank.  2  L.  N.  386.  24  L.  C.  J.  309  (1880). 

The  acceptor  may,  of  course,  decline  to  pay  on  the  ground  that 
the  payee's  signature  has  been  forged,  or  his  signature  not  author- 
iied.  If,  however,  the  payee  be  a  fictitious  person,  the  holder  is  en- 
titled to  treat  the  bill  as  if  drawn  payable  to  bearer.  See  section 
21  (5)  and  notes  thereon. 

130.  Drawer — Engages  Acceptance  and  Compensation — 
Estoppel  as  to  Payee.—  The  drawer  of  a  bill,  iby  drawing  it, — 

(a)  engages  that  on  due  presentment  it  shall  be  accepted  and 
paid  according  to  its  tenor,  and  that  if  it  is  dishonoured  he  will 
compensate  the  holder  or  any  endorser  who  is  compelled  to  pay  it, 
if  the  requisite  proceedings  on  dishonour  are  duly  taken; 

(b)  is  precluded  from  denying  to  a  holder  in  due  course  the  ex- 
istence of  the  payee  and  his  then  capacity  to  endorse.  53  V.,  c.  33, 
s.  55.    Eng.  s.  55. 

As  to  due  presentment,  see  sec.  78  (for  acceptance)  and  sec.  86 
(for  payment). 

As  to  dishonour,  see  sees.  81  and  95. 

As  to  the  requisite  proceedings  on  dishonour,  see  sec.  96  (notice 
of  dishonour)  and  sees.  112  to  114  (protest). 
As  to  a  holder  in  due  course,  see  sec.  56. 

As  to  measure  of  damages,  see  section  135. 

The  drawer  and  any  endorser  may  insert  in  the  bill  an  express 
stipulation  negativing  or  limiting  his  own  liability  to  the  holder 
(sec.  34). 

The  drawer  and  any  endorser  may  insert  in  the  bill  an  express 
or  co-surety  with  those  who  are  sureties  for  the  acceptor,  yet  he 
stands  in  a  position  sufficiently  analogous  to  that  of  a  surety  to  en- 
title him  to  the  equities  of  a  surety  when  the  bill  has  been  dishon- 
oured, though  not  before.  (Duncan  Fox  &  Co.  v.  N.  &  S.  Wales 
Bank,  1880,  6  App.  Cas.  1,  at  p.  19,  where  the  relations  inter  se  of 
drawer  or  endorser,  acceptor  and  holder  are  discussed.) 

If  a  bill  is  dishonoured  and  the  requisite  proceedings  on  dis- 
honour are  taken,  prima  facie  the  drawer  or  an  endorser  of  a  bill 
(sec.  133)  is  liable  to  the  holder  or  to  any  endorsee  who  is  com- 
pelled to  pay  the  bill. 

Subject  to  the  provisions  of  sec.  21,  as  to  a  fictitious  or  non-ex- 
isting payee,  the  drawer  is  not  estopped  from  -denying  the  genuine- 
ness or  validity  of  the  payee's  signature.     Cf.  notes  to  sec.  129. 

131.  Liability  by  signatnre. — Irregnlar  endorsement. — No 
person  is  liable  as  drawer,  endorser  or  acceptor  of  a  bill  who  has 
not  signed  it  as  such:  Provided  that  when  a  person  signs  a  bill 
otherwise  than  as  a  drawer  or  acceptor  he  thereby  incurs  the  lia- 
bilities of  an  endorser  to  a  holder  in  due  course  and  is  subject  to  all 
the  provisions  of  this  Act  respecting  endorsers.  53  V.,  c.  33,  ss.  23 
and  56.    Eng.  ss.  23  and  56. 

By  sec.  4  the  signature  to  a  bill  may  be  written  by  the  hand  of 
an  agent,  but  it  must  be  the  principal's  signature,  not  the  agent's. 
In  the  case  of  a  corporation,  a  bill  is  sufficiently  signed  if  it  is  sealed 
with  the  corporate  seal  (sec.  5). 
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As  to  the  liabilities  of  an  endorser,  s<ee  sec.  133  and  notes. 
Under  sec.  131  a  person  who  signs  a  bill  otherwise  than  as  drawer 
or  acceptor,  if  he  is  not  an  endorser  properly  so-called,  is  liable  as 
an  endorser  only  to  a  holder  in  due  course. 

An  endorsement,  properly  so-called,  must  be  made  by  the  holder; 
but  when  a  person  who  is  not  the  holder  of  a  bill  or  note  backs  it 
with  his  signature,  he  is  not  an  endorser,  but  a  quasi -endorser.  The 
law  annexes  to  his  acts  consequences  similar  to  those  which  follow 
the  endorsement  of  a  bill  by  the  holder. 

Since  the  passing  of  the  Act.  there  has  been  considerable  dif- 
ference of  judicial  opinion  as  to  the  liability  of  a  stranger  to  an  in- 
strument who  signs  his  name  on  the  back ,  before  the  payee  has  en- 
dorsed. 

In  Duthie  v.  Essery,  1895,  22  A.  R.  191,  E.  made  two  notes  in 
favour  of  D.  &  Sons  or  order.  K.  endorsed  them  before  delivery  to 
the  payees,  who  afterwards  endorsed  them  for  value  to  the  plaintiff. 
In  an  action  against  K.  it  was  held  that  the  plaintiff  as  holder  in  due 
course  was  entitled  to  recover,  the  majority  of  the  court  basing 
the'r  decis-on  on  Bee.  131  of  the  Act. 

In  Jenkins  v.  Coomber,  (1898)  2  Q.  B.  168  the  contrary  decision 
was  reached,  and  this  case  was  followed  in  subsequent  cases  in  On- 
tario. In  Robinson  v.  Mann,  1901,  2  O.  L.  R.  63,  31  S.  C.  R,  484,  it 
was  lield  that  a  person  signing  his  name  on  the  back  of  a  note  be- 
fore endorsement  by  the  payee  was  liable.  See  also  Slater  v.  La- 
boree,  1905,  10  O.  L.  R.,  648,  and  Falconbridge,  pp.  557  et  seq.,  where 
the  cases  are  reviewed. 

132.  Trade  or  assumed  Name. — Where  a  person  signs  a  bill 
in  a  trade  or  assumed  name  he  is  liable  thereon  as  if  he  had  signed 
it  in  his  own  name. 

2.  Firm  Name. — The  signature  of  the  name  of  a  firm  is  equi- 
valent to  the  signature  by  the  person  so  signing,  of  the  names  of  all 
persons  liable  as  partners  in  that  firm.    53  V.,  c.  33,  s.  23.    Eng.  s.  23. 

The  first  part  of  this  section  should  be  read  in  conjunction  with 
section  131.  If  an  agent  becomes  a  party  to  a  bill  or  note  in  his  own 
name  his  undisclosed  principal  cannot  be  made  liable  on  the  bill: 
Adwnsonia  Co.,  43  L.  J.  Ch.,  p.  734,  but  as  between  immediate  parties 
be  may  nevertheless  be  liable  on  the  consideration. 

The  persons  liable  under  this  sub-section  are  (1)  working,  (2) 
dormant  or  secret  partners,  Pooley  v.  Driver  (1876),  5  Ch.  1».  458, 
and  (3)  those  who,  although  not  really  partners,  have  held  them- 
selves out  as  such:  Gurney  v.  Evans  (1858),  27  L.  J.  Ex.  166. 

The  partners  in  trading  or  commercial  firms  are  presumed  to 
have  given  each  other  authority  to  bind  the  firm  by  drawing,  indor- 
sing or  accepting  bills  in  the  firm  name  for  partnership  purposes, 
but  not  otherwise.  Federal  Bank  v.  Northicood,  7  C.  R.  389  (18S4), 
and  after  the  bill  gets  into  the  hands  of  a  holder  in  due  course,  the 
presumption  of  authority  becomes  absolute:  Henderson  v.  Carvetlu 
16  U.  C.  Q.  B.  324. 

In  civil  or  non-trading  partnerships  there  is  no  such  presump* 
tlon  of  authority.  The  partner  who  signs  is  bound,  and  so  are  his 
co-partners  if  they  have  authorized  his  act,  of  if  they  subsequently 
ratify  it,  but  not  otherwise:  Wilson  v.  Brown,  6  Ont.  A.  R.  411  (1881). 
The  holder  must  show  authority,  actual  or  ostensible,  to  bind  a 
non-trading  firm  (Lindley,  5th  ed.,  p.  130).  Partnerships,  such  as 
professional  partnerships,  mining  partnerships,  agricultural  part- 
nerships, and  commission  agencies,  have  been  held  non-trading; 
but  banking  is  a  trading  partnership  (Chalmers,  p.  69). 
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Where  the  name  of  a  firm,  and  the  name  of  one  of  the  partners 
In  it  is  the  same,  and  that  partner  draws,  indorses  or  accepts  a  bill 
in  the  common  name,  the  signature  is  prima  facie  deemed  to  be  the 
signature  of  the  firm,  if  the  firm  carried  on  business  and  the  in- 
dividual does  not,  but  the  presumption  may  be  rebutted  by  showing 
that  the  bill  was  not  given  for  partnership  purposes  or  under  the 
authority  of  the  firm:  Yorkshire  Banking  Co.  v  Beatson  (1880),  5  C 
P.  D.  109,  C.  A. 

When  a  bill  payable  to  the  order  of  the  firm  is  endorsed  by  a 
partner  in  the  firm  name  in  fraud  of  his  co-partners,  the  property 
therein  does  not  pass  to  an  indorsee  with  notice:  Heilbut  v.  Nevill 
(1870),  L.  R.  5  C.  P.  478,  Ex.  Ch. 

The  mandate  and  powers  of  the  partners  to  bind  the  partnership 
by  bill  or  note  cease  with  its  dissolution  even  though  the  bill  or 
note  be  given  in  connection  with  a  transaction  begun  before  such 
dissolution.  Such  bills  or  notes  would  require  special  authority 
from  the  co-partners:  Bank  of  Montreal  v.  Page,  98  111.  110  (1881). 
But  if  a  partner  retires  from  the  firm,  and  gives  no  notice  of  his  re- 
tirement he  is  liable,  on  a  bill  accepted  by  the  firm,  subsequent  to 
his  retirement.     (Pollock,  p.  52;  Lindlev,  5th  ed.,  p.  181). 

See  also  Dronin   v.   Gauthier  12  KB.    (P.  E.),  442. 

133.  Endorser — Engages  Acceptance  or  Compensation— Gen- 
uineness and  Regularity— Validity.— The  endorser  of  a  bill,  by 
endorsing  it,  subject  to  the  effect  of  any  express  stipulation  herein- 
before authorized, — 

(a)  engages  that  on  due  presentment  it  shall  be  accepted  and 
paid  according  to  its  tenor,  and  that  if  it  is  dishonoured  he  will 
compensate  the  holder  or  a  subsequent  endorser  who  is  compelled  to 
pay  it,  if  the  requisite  proceedings  on  dishonour  are  duly  taken; 

(b)  is  precluded  from  denying  to  a  holder  in  due  course  the 
genuineness  and  regularity  in  all  respects  of  the  drawer's  signature 
and  all  previous  endorsements; 

(c)  is  precluded  from  denying  to  his  immediate  or  a  subsequent 
endorsee  that  the  bill  was,  at  the  time  of  his  endorsement,  a  valid 
and  subsisting  bill,  and  that  he  had  then  a  good  title  thereto.  53  V., 
c.  33,  &  55.     (As  amended  by  7-8  Edw.  VII.,  c.  8,  s.  1).    Eng.  s.  55. 

As  to  the  liabilities  and  rights  of  successive  endorsers  of  a  bill 
in  regard  to  notice  of  dishonour,  see  sees.  101  and  102. 

The  indorser  of  a  bill  in  his  relations  with  the  holder  is  in  the 
nature  of  a  new  drawer,  Steele  v.  McKinley  (1880),  5  App.  Cas.  at  pp. 
767,  768,  and  he  may,  like  the  drawer,  vary  his  obligation  in  differ- 
ent ways.     See  sections  34,  60  and  62. 

The  obligation  of  the  indorser  of  a  note  is  conditional,  the 
condition  being  that  on  default  by  the  maker,  the  note  shall  be 
protested  and  notice  given  to  the  indorser.  In  consequence  he 
cannot  maintain  as  action  against  the  maker  to  be  indemnified 
against  his  obligation,  even  though  the  note  is  due  and  unpaid  if 
it  has  not  been  protested  and  notice  given.  Trottier  v.  Rivard,  Q. 
R.  23,  S.  C.  526  (Sup.  Ct.).  fl 

As  to  the  nature  of  the  contract  of  indorsement,  see  the  remarks 
of  Maule,  J.,  in  Castrique  v.  Buttigicg,  10  Moore  P.  C.  at  p.  108  (1855). 

The  indorsers  may  have  an  agreement  varying  as  between 
themselves  the  undertaking  in  this  section,  and  even  reversing  the 
order  in  which  they  are  to  be  liable  to  each  other.  If  two  or  more 
persons  indorse  a  bill  or  note  to  accommodate  the  acceptor  or 
maker,  their  relation  to  each  other  is  that  of  co-sureties,  irrespec- 
tive of  the  order  in  which  they  have  indorsed:  Macdonald  v.  Whit- 
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field,  8   App.    Cas.    733    (1883).    See   Small  v.  Riddel,  31  U.  C.  C.  P. 
373  (1880). 

The  drawer  and  indorsers  of  a  bill  are  jointly  and  severally  re- 
sponsible to  the  holder  for  the  due  acceptance  and  payment  thereof, 
and  if  it  be  dishonored  the  latter  may  enforce  payment  from  all  or 
any  of  the  parties  liable  on  the  bill. 

134.  Measure  of  Damages,  amount  of  Bill,  interest,  ex- 
penses— Where  a  bill  is  dishonored  the  measure  of  damages  which 
shall  be  deemed  to  be  liquidated  damages  shall  be:  — 

(a)  the  amount  of  the  bill; 

(b)  interest  thereon  from  the  time  of  presentment  for  payment, 
if  the  bill  is  payable  on  demand,  and  from  the  maturity  of  the  bill 
in  any  other  case; 

(c)  the  expenses  of  noting  and  protest.  53  V.,  c.  33,  s.  57.  Eng. 
s.  57. 

The  recovery  of  the  damages  mentioned  in  this  section  is  pro- 
vided for  by  sec.  135.    Cf.  sec.  136. 

This  section  applies  when  a  bill  is  dishonored  either  by  non- 
acceptance,  sect.  81.  or  by  non-payment,  sect.  95,  and  the  parties 
have  no  valid  defence.  Bills  dishonored  abroad  fall  exclusively  un- 
der the  next  sub-section:  re  Commercial  Bank  of  South  Australia 
(1887),  36  Ch.  D.  b'Z'Z. 

Amount  of  the  Bill. — If  the  bill  bears  interest  from  its  date  or 
issue,  this  would  be  included  section  28;  Grouse  v.  Park,  3  U.  C.  Q.  B. 
458.  (1847).     So  would  exchange  if  indicated  in  the  bill. 

Interest. — This  clause  applies  only  to  interest  allowed  as  dam- 
ages for  non-payment  of  the  bill  at  maturity.  As  to  interest  prov- 
ided for  by  the  bill  itself  which  forms  part  of  the  bill  or  debt,  see 
sect.  28. 

i:.rpaiscs. — As  to  these  see  sect.  124.  Under  this  term  the 
expense  of  protesting  for  better  security  is  not  included,  nor  is 
commission:  re  English  Bank  of  the  River  Plate,  Ex-parte  The  Bank 
of  Brazil  (1893),  2  Ch.  438. 

135.  Recovery  of  Same. — In  case  of  the  dishonor  of  a  bill,  the 
holder  may  recover  from  any  party  liable  on  the  bill,  the  drawer 
who  has  been  compelled  to  pay  the  bill  may  recover  from  the  ac- 
ceptor, and  an  endorser  who  has  been  compelled  to  pay  the  bill 
may  recover  from  the  acceptor  or  from  the  drawer,  or  from  a  prior 
endorser  the  damages  aforesaid.     53  V.,  c.  33,  s.  57.     Eng.  s.  57. 

As  to  the  parties  liable  on  a  bill,  see  sec.  128  (acceptor),  sec.  130 
(drawer),  sees.  131  and   133   (endorser). 

The  "damages  aforesaid"  are  provided  for  by  sec.  134. 

136.  Re-Exchange  and  Interest.  —  In  the  case  of 
a  bill  which  has  been  dishonoured  abroad,  in  addi- 
tion to  the  damages  aforesaid,  the  holder  may  recover  from  the 
drawer  or  any  endorser,  and  the  drawer  or  an  endorser  who  has  been 
compelled  to  pay  the  bill  may  recover  from  any  party  liable  to  him, 
the  amount  of  the  re-exchange  with  interest  thereon  until  the  time 
of  payment.     53  V.,  c.  33,  s.  57.     Eng.  s.  57. 

Apparently  in  the  Canadian  Act  the  word  re-exchange  is  used 
to  signify,  not  the  whole  amount  of  the  damages  (exclusive  of  in- 
terest) as  used  in  the  English  Act  and  as  explained  by  Byles,  J.,  in 
sii.se  v.  Pompe,  1860,  8  C.B.N.S.,  538,  565,  but  the  excess  of  tihose 
damages  over  the  amount  of  the  bill  and  the  expenses  of  noting  and 
protest.  (Cf.  Willans  v.  Ayres.  1877,  3  App.  Cas.  133,  144.  and  judg- 
ments in  In  re  Gillespie,  Ex  parte  Robarts,  1886,  16  Q.B.D.  702,  18 
Q.B.D.  286).  Falconbridge,  p.  569. 
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137.  Transferrer  by  Delivery.— Where  the  holder  of  a  bill  pay- 
able to  bearer  negotiates  it  by  delivery  without  endorsing  it,  he  is 
called  a  "transferrer  by  delivery:" 

2.  Liability  of. — A  transferrer  by  delivery  is  not  liable  on  the 
instrument     53  V.,  c.  33,  s.  58.     Eng.  s.  58. 

No  person  is  liable  as  endorser  who  has  not  signed  the  bill  (sec. 
131),  but  see  sec.  138. 

See  sec.  2  as  to  "holder"  and  "delivery,"  and  sec.  21  as  bo  "bill 
payable  to  bearer." 

As  to  negotiation,  see  sec.  60. 

138.  "Warranty  by — Genuineness— Right  to  transfer— 
"Bona  fides." — A  transferrer  by  delivery  who  negotiates  a  bill 
thereby  warrants  to  his  immediate  transferee,  being  a  holder  for 
value, — 

(a)  That  the  bill  is  what  it  purports  to  be; 

(b)  That  he  has  a  right  to  transfer  it; 

(c)  That  at  the  time  of  transfer  he  is  not  aware  of  any  fact 
which  renders  it  valueless. 

The  transferrer  by  delivery,  although  not  liable  on  the  instru- 
ment itself,  may  in  certain  cases,  in  the  event  of  its  dishonor,  be 
liable  on  the  consideration  for  which  the  bill  has  been  transferred: 
Merchants  Bank  v.  Whidden,  19  S.  C.  Can.  53  (1891).  This  is  the  case 
if  the  bill  was  given  for  an  antecedent  debt:  Mitchell  v.  Holland,  16 
S.  C.  Can.  687  (1889) ;  or  if  the  delivery  was  not  intended  to  oper- 
ate a  full  and  final  discharge  of  the  liability  of  the  transferrer.  Van 
Wart  v.  Wooley,  3  B.  &  C.  446.  Where  a  person  changes  blank  notes 
or  cashes  a  cheque  payable  to  bearer  to  oblige  the  holder,  he  can  re- 
cover the  money  if  the  bank  has  stopped  payment  or  if  the  cheque 
is  dishonored,  Conn.  v.  Merchants'  Bank,  30  U.  C.  C.  P.  380  (1879), 
but  in  all  the  above  cases  the  transferee,  in  order  to  hold  the 
transferrer  liable,  must  act  with  reasonable  diligence  in  seeking  to 
obtain  payment,  and  in  giving  notice  of  dishonor  or  repudiating  the 
transaction.      Poolcy  v.  Brown,  1862,  31  L.  J.  C.  P.  134. 

Where  two  or  more  persons  become  parties  to  a  bill  to  accom- 
modate some  third  party,  their  rights  and  liabilities  between  them- 
selves are  those  of  co-sureties,  and  must  be  determined  irrespective 
of  the  position  of  their  names  on  the  instrument.  Macdonald  v. 
Whitfield  (1883),  8  App.  Cas.  733.  P.  C.  Stacey  v.  Stayner,  7  O.  L.  K. 
684.  In  this  latter  case  the  plaintiff  and  defendant  were  both  ac- 
commodation indorsers  of  a  promissory  note.  The  plaintiff  was 
the  payee,  but,  when  the  instrument  was  given  to  him  to  indorse, 
the  defendant's  name  was  already  on  the  back  of  it,  and  the  plain- 
tiff indorsed  under  the  defendant's  endorsement.  Each  testified 
that  his  liability  was  to  be  secondary  to  that  of  the  other — not  that 
they  so  agreed  with  each  other,  but  Uiat  the  maker  so  agreed  with 
each  of  them  respectively:—  Held,  that,  being  sureties  for  the  one 
debt,  the  rule  of  equitable  contribution  applied,  and  the  plaintiff, 
having  paid  the  debt,  was  entitled  to  recover  only  half  of  it  from 
the  defendant. 

i 
DISCHARGE  OF  BILL. 

139.  Payment. — A  bill  is  discharged  by  payment  in  due  course 
by  or  on  behalf  of  the  drawee  or  acceptor. 

2.  Payment  in  dne  course. — Payment  in  due  course  means  pay- 
ment made  at  or  after  the  maturity  of  the  bill  to  the  holder  thereof 
in  good  faith  and  without  notice  that  his  title  to  the  bill  is  defective. 

3.  Accommodation  Bill. — Where  an  accommodation  bill  is  paid 
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in  due  course  by  the  party  accommodated,  the  bill  is  discharged.  53 
V.,  c.  33,  s.  59.  Eng.  s.  59. 

A  bill  may  be  discharged  by  payment,  release,  prescription, 
compensation  or  set-off,  confusion,  novation,  by  being  merged  in  a 
security  of  a  higher  nature,  such  as  a  bond,  mortgage  or  the  like, 
and  by  judgment— the  indebtedness  on  the  bill  being  merged  in  the 
judgment. 

A  party  to  a  bill  may  be  released  and  discharged  under  the  cir- 
oumstances  mentioned  in  sects.  96  and  142, 

Form  of  Payment. — The  holder  of  a  bill  is  entitled  to  be  paid  in 
legal  tender,  which  consists  in  Canada  of  British  sovereigns  and 
half  sovereigns,  United  States  Eagles  and  multiples  and  half  of  said 
Eagles,  Dominion  notes,  Dominion  silver  to  the  amount  of  ten  dol- 
lars and  Dominion  copper  coins  to  the  amount  of  twenty-five  cents. 
The  holder  may,  however,  accept  satisfaction  in  some  other 
form  than  by  way  of  legal  tender.  Anything  which  would  operate 
as  a  discharge  in  the  case  of  an  ordinary  contract  to  pay  money  is 
equally  effectual  in  the  case  of  a  bill,  and,  as  provided  by  sec.  142,  a 
bill  may  even  be  satisfied  in  a  manner  which  would  not  be  sufficient 
in  the  case  of  ordinary  contracts. 

Amount  of  Payment. — If  payment  be  made  at  maturity  the  full 
amount  of  the  bill  must  be  tendered,  but  if  made  thereafter  it  must 
also  cover  the  damages  specified  in  sect.  134.  Part  payment  of  a  bill 
in  due  course  operates  as  a  discharge  pro  tanto. 

Time  of  Payment Payment  to  operate  as  a  discharge  must  be 

made  at  or  after  the  maturity  of  the  instrument,  but  premature  pay- 
ment or  any  other  premature  discharge  is  of  course  valid  between 
the  parties  (Chalmers,  p.  203).  If  payment  be  made  before  matur- 
ity the  payer  should  see  that  the  bill  is  delivered  up.  Payment  by 
the  drawee  or  acceptor  before  maturity  operates  as  a  mere  purchase 
of  the  instrument,  and,  subject  to  sect.  142,  if  the  form  of  the  bill 
permit,  it  may  be  re-issued  and  further  negotiated  by  the  person 
paying.  If  premature  payment  is  made  by  an  indorser,  he  may  wait 
until  maturity  to  recover  from  other  parties  liable,  or  at  once  re- 
negotiate the  bill.  No  payment  can  be  forced  before  maturity,  ex- 
cept in  the  Province  of  Quebec,  when  the  debtor  is  insolvent  or  en 
deconflture,  Lovell  v.  Meikle,  2  L.  C.  R.  69,  and  then  only  against  the 
debtor's  estate,  the  other  parties  to  the  bill  not  becoming  liable  un- 
til maturity.  Owing  to  compensation  differing  in  Quebec  from  that 
of  other  Provinces,  a  bill  transferred  there  after  maturity  would  be 
subject  to  any  money  claim  which  the  acceptor  might  have  against 
any  prior  holder  at  or  after  maturity.     (Maclaren.) 

Place  of  Payment. — Payment  must  be  made  at  the  place  indicated 
in  the  bill.  When  no  place  is  specified,  presentment  for  payment 
must  be  made  in  accordance  with  section  85.  The  indication  of  a 
bank  as  a  place  of  payment  by  one  of  its  customers  is  a  sufficient 
authority  to  the  bank  to  pay  the  bill,  although  not  bound  to  do  so 
in  the  absence  of  special  agreement:  Roberts  v.  Tucker  (1851),  16  Q. 
B.  579. 

Holders'  Identity. — In  England  possession  is  prima  facie  evidence 
of  Identity.  Cf.  Bulkeley  v.  Butler,  2  B.  &  C,  at  p.  441:  and  if  the 
payer  doubts  the  identity  of  the  person  presenting,  or  the  genuine- 
ness of  the  instrument,  he  must  pay  or  refuse  payment  at  his  own 
risk  (Chalmers-  p.  203). 

Renewal  Bill. — When  a  renewal  bill  is  taken  the  original  one  is 
not  discharged,  unless  there  is  a  snecial  agreement  to  that,  ^ff^ct.  Tt 
is  a  mere  conditional  payment.  So  where  the  bill  of  a  third  party 
is  taken.     The  remedy  on    the  original  bill  is    suspended  until  the 
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maturity  of  the  new  one.  If  that  is  paid  or  discharged,  so  is  the 
original.  If  tne  new  bin  is  uisnunoied,  uie  original  liaoility  revives, 
except  as  to  parties  who  are  merely  sureties,  and  who  may  have 
been  discharged  by  the  delay  grunted  to  tne  principal  debtor  (Mac- 
laren.) 

Payment  of  Bills  in  a  Set  and  Lost  Bills. — See  sects.  157  and  158, 
(5).  (6). 

Prescription. — The  rights  of  the  parties  with  regard  to  prescrip- 
tion are  governed  by  the  local  laws  of  each  province.  In  Quebec 
the  time  required  is  five  years  reckoned  from  maturity:  C.  C.  Art. 
2260  (1).  The  debt  is  then  absolutely  extinguished,  and  no  actiu.; 
can  be  maintained  after  the  delay  for  prescription  is  acquired:  C.  C. 
Art.  2267.  In  the  other  provinces  of  the  Dominion,  and  in  England, 
the  time  required  for  prescription  is  six  years. 

No  indorsement  of  a  bill  or  note  made  by  a  person  receiving 
payment  will  take  it  out  of  the  operation  of  the  law  relating  to 
prescription:  Art.  1229,  Que.  C.  C;  K.  S.  Ontario,  c.  123;  R.  S.  Nova 
Scotia,  c.  112;  C.  S.  New  Brunswick,  c.  85.  The  debtor  should  write 
the  memorandum  of  part  payment,  whether  of  principal  or  interest, 
on  the  back  of  the  bill  or  note,  and  he  and  the  creditor  should  sign 
It,  but  if  this  is  not  done,  payment  on  account  may  be  proved  like 
any  other  fact. 

No  promise  of  acknowledgment  is  sufficient  to  prevent  prescrip- 
tion unless  in  writing  and  signed  by  the  party  making  the  promise, 
R.  S.  O..  R.  S.  N.S.,  and  C.  S.  N.B.,  supra  (unless  the  amount  is  un- 
der $50.00,  Que.  C.  C.  Art.  1235).  A  simple  acknowledgment  of  a 
sum  due  is  presumed  to  mean  a  promise  to  pay,  though  it  may  be 
written  without  any  such  intention,  but  the  promise  of  payment 
must  not  be  repelled  by  any  expressions  in  the  acknowledgment. 

No  person  is  liable  on  account  of  the  act  or  promise  of  his  co- 
contractor  or  debtor,  and  one  may  be  liable  and  may  be  sued  with- 
out the  other:  R.  S.  O..  R.  S.  N.  S.,  and  C.  S.  N.  B.,  supra. 

In  Quebec,  prescription  cannot  be  renounced  by  anticipation, 
but  time  acquired  may  be  renounced:  C.  C.  Art.  2184.  Renunciation 
by  one  person  does  not  prejudice  his  co-debtors,  his  sureties  or  third 
persons:  Art.  2229. 

Time  when  Prescription  commences  to  Run. — Prescription  begins 
to  run  on  bills  and  notes  from  the  first  day  an  action  could  be 
brought  upon  them.  As  regards  the  acceptor,  time  begins  to  run 
from  the  maturity  of  the  bill,  unless  (1)  presentment  for  payment  is 
necessary  in  order  to  charge  the  acceptor,  in  which  case  time  (pro- 
bably) runs  from  the  date  of  such  presentment,  sec.  165  (2) ;  or  (2), 
the  bill  is  accepted  after  its  maturity  in  which  case  time  (probably) 
runs  from  the  date  of  acceptance,  section  23  (2).  As  regards  a 
drawer  or  indorser,  time  (generally)  begins  to  run  from  date  when 
notice  of  dishonor  is  received:  Cf.  Castrigue  v.  Barnabo  (1884),  6  Q. 
B.  498,  and  section  81.  When  an  action  is  brought  against  a  party 
to  a  bill  to  enforce  an  obligation  collateral  to  the  bill,  though  aris- 
ing out  of  the  bill  transaction,  the  nature  of  the  particular  transac- 
tion determines  the  period  from  which  time  begins  to  run:  Chal- 
mers, p.  292.  Time  does  not  run  with  respect  to  debts  depending 
on  a  condition  until  the  condition  happens,  or  on  debts  with  a  term 
until  the  term  has  expired:  Art.  2236,  Que.  C.  C. 

In  Quebec,  prescription  runs  against  absentees,  Art.  2232:  also 
against  married  women,  minors,  idiots  and  insane  persons,  saving 
their  recourse  against  those  who  legally  represent  them,  Arts. 
2234,  2269  C.  C;  but  in  all  other  provinces,  prescription  only 
commences  to  run  from  the  date  of  the  return  of  the  absentee,  and 
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in  the  case  of  minors,  idiots  and  other  incapable  persons  from  the 
time  of  the  removal  of  the  impediment.  The  Ontario  Revised  Sta- 
tutes, ch.  60,  provide,  however,  that  time  shall  run  in  favor  of  a 
joint  debtor,  although  one  or  more  of  the  joint  debtors  may  be  out 
of  the  Province. 

Any  one  or  more  of  the  following  prescriptions  may  be  invoked 
in  Quebec: — (1)  Any  prescription  entirely  acquired  under  a  foreign 
law,  on  a  bill  payable  outside  of  Quebec,  in  favor  of  a  person  living 
abroad.  (2)  Any  prescription  entirely  acquired  in  Quebec,  reckon- 
ed from  maturity,  on  a  bill  payable  there,  when  the  party  was  dom- 
iciled there  at  maturity;  in  other  cases  from  the  time  he  became  do- 
miciled there.  (3)  Any  prescription  resulting  from  the  lapse  of 
successive  periods  in  the  preceding  cases,  when  the  first  period 
elapsed  under  the  foreign  law:  Art.  2190.  The  court  cannot  of  its 
own  motion  supply  the  defence  resulting  from  prescription  except 
in  cases  where  the  right  of  action  is  denied:  Art.  2188.  See  Macla- 
ren. 

For  a  definition  of  an  accommodation  party  and  his  liabilities, 
see  section  55,  and  see  sections  70  and  73. 

Though  the  right  of  action  on  the  bill  is  discharged,  the  accom- 
modation acceptor  has  a  personal  right  of  action  for  indemnity 
(Chalmers,  p.  199),  and  prescription  only  commences  to  run  in  favor 
of  the  drawer  from  the  time  the  accommodation  acceptor  paid  the 
money  due  on  the  bill.  If  several  persons  endorse  a  bill  or  note 
for  the  accommodation  of  the  acceptor  or  maker,  and  one  of  them 
pays  it,  the  whole  circumstances  attendant  upon  its  making,  issue 
and  transference  may  be  legitimately  referred  to  for  the  purpose  of 
ascertaining  the  true  relation  to  each  other  of  the  parties  who  put 
their  signatures  upon  it,  and  reasonable  inferences  from  these  facts 
and  circumstances  are  admitted  to  the  effect  of  qualifying,  altering, 
or  even  inverting  the  relative  liabilities  which  the  law  merchant 
would  otherwise  assign  to  them.  See  Macdonald  v.  Whitfield,  8  App. 
Cas.  733   (1883). 

Where  an  action  against  the  indorser  of  a  note  had  been  dis- 
missed, on  the  ground  that  he  had  indorsed  for  the  accommodation 
•f  the  plaintiffs,  this  was  held  to  be  an  answer  to  an  action  seeking 
tc  hold  him  responsible  as  a  partner  by  estoppel  in  the  firm  which 
made  the  note:  Ray  v.  Isbister  (1896),  26  S.  C.  Can. 

140.  Payment  by  Drawer  or  Endorser — Gives  Rights — Sec- 
ond Negotiation.— Subject  to  the  provisions  aforesaid  as  to  an  ac- 
commodation bill,  when  a  bill  is  paid  by  the  drawer  or  an  endorser, 
it  is  not  discharged:  but — 

(a)  Where  a  bill  payable  to,  or  to  the  order  of,  a  third  party  is 
paid  by  the  drawer,  the  drawer  may  enforce  payment  thereof 
against  the  acceptor,  but  may  not  re-issue  the  bill: 

(b)  Where  a  bill  is  paid  hy  an  endorser,  or  where  a  bill  payable 
to  drawer's  order  is  paid  by  the  drawer,  the  party  paying  it  is  re- 
mitted to  his  former  rights  as  regards  the  acceptor  or  antecedent 
parties,  and  he  may,  if  he  thinks  fit,  strike  out  his  own  and  subse- 
quent endorsements,  and  again  negotiate  the  bill.  53  V.,  c.  33,  s. 
69.     Eng.  $.  59. 

A  bill  is  discharged  by  payment  in  due  course  by  or  on  behalf 
of  the  drawee  or  acceptor,  or,  in  the  case  of  an  accommodation  bill, 
by  the  party  accommodated  (sec.  139).  In  either  of  these  cases  the 
payment  which  discharges  the  bill  is  that  of  the  party  ultimately 
liable.  But  except  as  aforesaid  a  bill  is  not  discharged  by  payment 
by  the  drawer  or  an  endorser.  The  endorser,  or,  where  the  bill  is 
payable  to  the  drawer's  order,  the  drawer,   who   pays   the  bill,    is 
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Temitted  to  his  former  rights  as  against  the  acceptor  or  antecedent 
parties.  He  may  sue  the  acceptor  and  the  parties  antecedent  to 
himself,  or  he  may  strike  out  his  own  and  the  subsequent  endorse- 
ments and  again  negotiate  the  bill  (Callow  v.  Lawrence,  1814,  : 
&  S.  95;  cf.  notes  to  sec.  67)  and  the  payment  by  the  drawer  will  be 
no  answer  to  the  holder's  action  against  the  acceptor.  Jones  v. 
Broadhurst,  1850..  9  C.B.  173.) 

141.  Acceptor  holding  at  maturity. — When  the  acceptor  of  a 
bill  is  or  becomes  the  holder  of  it,  at  or  after  its  maturity,  in  hi 3 
own  right,  the  bill  is  discharged.    53  V.,  c.  33,  s.  60.    Eng.  s.  61. 

Whenever  the  acceptor  or  maker  of  a  bill  or  note  is  discharged, 
all  the  other  parties  are  discharged,  and  the  instrument  ceases  to  be 
a  bill  or  note.  If  the  acceptor  becomes  the  holder  of  the  bill  before 
its  maturity%  it  is  not  discharged,  and  he  may  re-issue  and  further 
negotiate  it;'  but  he  is  not  entitled  to  enforce  payment  of  it  against 
any  intervening  party  to  whom  he  was  previously  liable,  section  73, 
if  he  becomes  holder  at  maturity  in  the  capacity  of  executor,  ad- 
ministrator, trustee,  assignee,  tutor,  curator  or  the  like,  the  bill  is 
not  discharged.  He  must  hold  the  bill  "in  his  own  right."  (Mac- 
laren). 

If  a  bill  accepted  by  two  or  more  joint  acceptors  is  held  by  one 
of  them  at  or  after  maturity,  it  is  discharged;  but  such  acceptor 
does  not  thereby  lose  his  recourse  or  right  of  contribution  against 
his  co-acceptors:  Earmer  v.  Steele.  4  Ex.  1  (1849). 

142.  Renouncing  rights. — When  the  holder  of  a  bill,  at  or 
after  its  maturity,  absolutely  and  unconditionally  renounces  his 
rights  against  the  acceptor,  the  bill  is  discharged. 

2.  Against'  one  party. — The  liabilities  of  any  party  to  a  bill 
may  in  like  manner  be  renounced  by  the  holder  before,  at,  or  after 
its  maturity. 

3.  Writing. — A  renunciation  must  be  in  writing,  unless  the  bill 
is  delivered  up  to  the  acceptor. 

4.  Holder  in  due  course. — Nothing  in  this  section  shall  af- 
fect the  rights  of  a  holder  in  due  course  without  notice  of  renuncia- 
tion.    53  V.,  c.  33,  s.  61.     Eng.  s.  62. 

The  best  kind  of  writing  would  be  a  memorandum  on  the  bill 
signed  by  the  holder  relinquishing  all  claim  against  a  party  named, 
for  this  would  be  notice  to  anyone  afterwards  taking  the  bill,  if  still 
current. 

The  bill  is  discharged  only  when  the  renunciation  by  the  ac- 
ceptor is  at  or  after  maturity,  and  when  it  is  absolute  and  uncondi- 
tional. See  re  George  Francis  v.  Bruce,  44  Ch.  D.  627  (1890).  A  bill 
or  note  payable  at  demand  is  "at  maturity"  immediately  on  its  being 
made,  and  the  holder  in  desiring  to  renounce  all  rights  in  it,  when 
delivering  it  to  any  person  other  than  the  acceptor,  must  make  his 
renunciation  in  writing:  Edwards  v.  Walters,  W.  N.,  Feb.  15,  1896, 
p.  15. 

Where  there  is  a  payment  of  a  sum  less  than  the  amount  of  the 
bill,  the  bill  may,  in  Quebec  and  Ontario,  be  dischnr^ed  under  the 
provisions  of  the  present  section:  or  it  may  be  considered  as  dis- 
charged by  payment  under  section  139. 

143.  Cancellation  of  Bill.—  Where  a  bill  is  intentionally  can- 
celled by  the  holder  or  his  agent,  and  the  cancellation  is  apparent 
thereon,  the  bill  is  discharged. 

2.  Of  any  signature. — In  like  manner,  any  party  liable  on  a  bill 
may  be  discharged  by  the  intentional  cancellation  of  his  signature 
by  the  holder  or  his  agent. 
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3.  Discharge  of  endorser. — In  such,  case,  any  endorser  "who 
would  have  had  a  right  of  recourse  against  the  party,  whose  signa- 
ture is  cancelled  is  also  discharged.     53  V.,  c.  33,  s.  62.     Eng.  s.  63. 

As-  to  striking  out  endorsements,  cf.  notes  to  sec    67. 

Cf,  sec.  144. 

144.  Unintentional  Cancellation A  cancellation  made  unin- 
tentionally, or  under  a  mistake,  or  without  the  authority  of  the  hold- 
er, is  inoperative:  Provided  that  where  a  bill  or  any  signature 
thereon  appears  to  have  been  cancelled,  the  burden  of  proof  lies  on 
the  party  who  alleges  that  the  cancellation  was  made  unintention- 
ally, or  under  a  mistake,  or  without  authority.  53  V.,  c.  33,  s.  62. 
Eng.  s.  63. 

If  a  banker  cancel  a  bill  by  mistake,  without  any  want  of  due 
care,  he  does  not  incur  any  liability;  but  if  there  is  negligence,  and 
any  loss  result  therefrom,  he  may  be  held  liable:  Bank  of  Scotland 
T.  Dominion  Bank,  Toronto  (1891),  A.  C.  592. 

145.  Alteration  of  Bill — Holder  in  due  course. — Where  a 
bill  or  acceptance  is  materially  altered  without  the  assent  of  all 
parties  liable  on  the  bill,  the  bill  is  voided,  except  as  against  a 
party  who  has  himself  made,  authorized,  or  assented  to  the  altera- 
tion and  subsequent  endorsers:  Provided  that  where  a  hill  has  been 
materially  altered  but  the  alteration  is  not  apparent,  and  the  bill 
is  in  the  hands  of  a  holder  in  due  course  such  holder  may  avail 
himself  of  the  bill  as  if  it  had  not  been  altered,  and  may  enforce 
payment  of  it  according  to  its  original  tenor.  53  V.,  c.  33,  s.  63. 
Eng.  s.  64. 

As  to  what  alterations  are  material,  see  sec.  146. 

As  to  holder  in  due  course,  see  sec.  56. 

The  word  "apparent"  in  the  proviso  means  an  alteration  which 
can  be  discerned  hy  the  holder.  (Cunnington  v.  Peterson,  1898,  29 
O.R.  346,  dissenting  from  the  dictum  of  Denman,  J.,  in  Leeds  & 
County  Bank  v.  Walker,  1883,  11  Q.B.D.  at  p.  90  to  the  effect  that  an 
alteration  is  apparent  if  the  person  sought  to  be  made  liable  can  at 
once  •discover  by  some  incongruity  on  the  face  of  the  bill,  and  point 
out  to  the  holder  that  it  is  not  what  it  was.  that  is  to  say  that  it 
has  heen  materially  and  fraudulently  altered,  even  if  the  alteration 
is  not  an  obvious  one  to  all  mankind).  Cf.  Maxon  v.  Irwin,  1907, 
15  O.L.R.  81,  87. 

146.  Material— Date— Sum—Time— Place— Adding  places.— 
In  particular  any  alteration, — 

la)  cf  the  date; 

(b)  of  the  sum  payable: 

(c)  of  the  time  of  payment: 

(d)  of  the  place  of  payment; 

(e)  by  the  addition  of  a  place  of  payment  without  the  accept- 
or's assent  where  a  bill  has  been  accepted  generally,  is  a  material 
alteration.    53  V.,  c.  33,  s.  63.    Eng.  s.  64. 

As  to  the  cases  in  which  material  alteration  will  make  a  bill 
void,  see  sec.  145. 

Sec  146  is  not  exhaustive. 

An  alteration  is  material  which  in  any  way  alters  the  operation 
of  the  bill  and  the  liabilities  of  the  parties,  whether  the  change  be 
prejudicial  or  beneficial,  or  which  would  alter  its  effect  if  used  for 
business  purposes:  Carrique  v.  Beaty,  24  Ont.  A.  R.  302  (1897). 

The  following  alterations  m  Mils  and  notes  have  been  held  to  be 
material : — Alteration  of  the  date,  Meredith  v.  Culver,  5  U.  C.  Q.  B. 
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218  (1848);  alteration  of  the  sum  payable,  Halcrow  v.  Kelly,  28  U  C 
C.  P.  551  U&78);  alteration  of  the  time  of  payment,  Mereaith  v  Cul- 
ver, supra;  alteration  of  the  place  of  payment,  McQueen  v  McLntyre 
30  U.  C.  C.  P.  426  (1879) ;  adding  a  place  of  payment,  Calvert  v.  Baker 
4  M.  and  W.  417  (1838);  making  a  "joint"  note,  "joint  and  several" 
Samson  v.  Yager,  4  U.  C.  O.  S.  3  (1834) ;  by  striking  out  or  clipping 
off  a  condition  indorsed,  Campbell  v.  McKinnon,  is  U.  C.  Q.  B.  612 
US59);  by  adding  "or  order"  to  make  the  note  negotiable.  '  Lawton 
v.  Millidge,  4  N.  B.  (2  Kerr),  520  (1844),  but  see  contra  Byron  v 
Thompson,  11  A.  and  E.  31  (1839) ;  by  adding  a  new  maker  after  is- 
sue, Reid  v.  Humphrey,  6  Ont.  A.  R.  403  (1881) ;  erasing  the  signature 
of  one  or  two  joint  makers,  Nicholson  v.  Kcvill,  4  A.  and  E.  675 
(1836);  changing  "I"  to  "We,"  Draper  v.  Wood,  112  Mass.  315  (1873;; 
changing  "order"  to  "bearer,"  re  Commercial  Bank,  10  Man  171 
(1894). ' 

The  following  alterations  have  been  held  not  to  be  material  : 

inserting  the  word  "months"  where  inadvertently  omitted, 
Laine  v.  Clarke,  3  Rev.  de  Leg.  434  (1816);  writing  the  words  ''pour 
aval" over  the  signature  of  tiie  hrst  inaorser,  when  ne  had  in  fact  in- 
dorsed the  note  above  the  payee,  and  as  an  "aval,"  Abbott  v.  Wurtele, 
Q.  R.,  6  S.  C.  204  (1894);  a  memorandum  at  the  foot  declaring  tne 
note  to  be  payable  at  a  particular  place,  Cunard  v.  Tozer,  4  N.  B.  (2 
Kerr)  365  (.1844);  changing  the  name  of  the  drawees  from  S.  C.  & 
Co.  to  S.  &  Co.,  their  proper  firm  name,  Farquhar  v.  !Southey,  1  M. 
and  M.  14  (1826) ;  adding  "on  demand"  where  no  due  time  was  men- 
tioned, Aldous  v.  Comwell,  L.  R.,  3  Q.  B.  573  (1868);  inserting  the 
dollar  mark  before  -the  numerals,  Houghton  v.  Francis,  29  111.  244 
(1862) ;  correcting  a  name  incorrectly  written,  Cole  v.  Hills,  44  N.  H. 
227  (18G3);  Derby  v.  Thrall,  44  Vt  413  (1872);  adding  an  erroneous 
due  date  to  a  bill,  Fanshatce  v.  Peet  (1857),  26  L.  J.  Ex.  314;  the 
striking  out  of  the  words  "or  order"  by  the  acceptor  in  the  case  of  a 
bill  payable  to  D."  "or  order,"  Decroix  v.  Meyer  (1890),  25  Q.  B.  D. 
343  C.  A. 

The  plaintiff's  claim  was  on  a  note  made  by  the  defendant  pay- 
able to  the  plaintiffs  at  three  months  after  date.  When  produced  in 
Court  the  words  "  Extended  to  November  28th,  '02,"  were  found 
written  in  the  lower  left  hand  corner  of  the  note  with  the  initials 
W.  H.  R.  below.  These  added  words  were  in  the  handwriting  of 
Mr.  Riddell,  the  secretary  of  the  plaintiff  company.  The  defen- 
dant denied  all  knowledge  of  or  assent  to  the  extension  : — Held, 
that  the  words  added  were  more  than  a  mere  memorandum  giving 
time  for  payment,  and  must  be  read  into  the  note,  and  had  the 
effect  of  changing  the  note  from  one  at  three  months  to  one  at 
four  months,  and  being  thus  a  material  alteration  the  note  became 
void  in  the  hands  of  the  plaintiffs  as  against  the  defendants. 

Mutual  Life  Assurance  Co.  v.  McLaughlin,  39  C.  L.  J.  630.  See 
also,  La  Banque  Provincial  v.  Charbonneau,  6  O.  L.  R.  302. 

There  are,  however,  two  cases  in  which  an  alteration  in  a  ma- 
terial part  will  not  vacate  the  instrument:  (1)  where  such  alteration 
is  made  before  the  bill  or  note  is  issued  or  becomes  an  available  in- 
strument, and  (2)  where  the  bill  is  altered  to  correct  a  mistake,  and 
in  furtherance  of  the  original  intention  of  the  parties:  Brutt  v.  P>- 
card  (1824),  R.  &  M.  37. 

Subject  to  two  exceptions,  the  holder  of  a  bill,  which  has  been 
avoided  by  a  material  alteration,  cannot  sue  on  the  consideration  In 
respect  of  which  it  was  negotiated  to  him:  Alder  son  v.  Langdale 
(1832),  3  B.  and  Ad.  660. 
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Exception  1.  If  the  bill  was  negotiated  to  him  after  the  altera- 
tion was  made,  and  he  was  not  privy  to  the  alteration,  he  may  sue 
on  the  consideration:  Burchficld  v.  Moore  (1854),  23  L.  J.  Q.  B.  261. 

Exception  2.  If  the  bill  was  altered  while  in  his  custody  or  un- 
der his  control,  he  can  still  recover,  provided  (a)  that  he  did  not  in- 
tend to  commit  a  fraud  by  the  alteration.  Hunt  v.  Or  ay  (1871),  10 
Amer.  R.  232,  and  (&)  that  the  party  sued  would  not  have  had  any 
remedy  over  on  the  bill  if  it  had  not  been  altered  (Chalmers,  p.  217). 

Whether  an  alteration  is  material  or  not  is  a  question  of  law. 

Acceptance  and  Payment  for  Honour. 

147.  Acceptance  for  Honour  "supra"  Protest.— Where  a  bill 
'  of  exchange  has  been  protested  for  disihonour  by  non-acceptance,  or 
protested  for  better  security,  and  is  not  overdue,  any  person,  not 
being  a  party  already  liable  thereon,  may,  with  the  consent  of  the 
holder,  intervene  and  accept  the  bill  supra  protest,  for  the  honour  of 
any  party  liable  thereon,  or  for  the  honor  of  the  person  for  whose 
account  the  bill  is  drawn.     53  V.,  c.  33,  s.  64.     Eng.  s.  65. 

As  to  dishonour  by  non-acceptance,  see  sec.  81,  and  as  to  pro- 
test generally  see  sees.  113  and  114.  As  to  protest  for  better  security, 
see  sec.   116. 

As  to  the  liability  of  the  acceptor  for  honour,  see  sec.  152. 

The  holder  may  refuse  to  allow  an  acceptance  for  honour.  He 
may  desire  to  exercise  his  immediate  right  of  recourse  against  the 
drawer  and  endorsers  (sec.  82).  If  a  referee  in  case  of  need  ia 
named  in  the  bill,  it  is  in  the  option  of  the  holder  to  resort  to  him 
or  not,  as  the  holder  may  think  fit   (sec.  33).  * 

As  to  the  form  of  acceptance  for  honour,  see  sec.  151. 

148.  In  part. — A  bill  may  be  accepted  for  honour  for  part  only 
of  the  sum  for  which  it  is  drawn.     53  V.,  c.  33,  s.  64.     Eng.  s.  65. 

An  ordinary  acceptance  to  pay  part  only  of  the  amount  for 
which  the  bill  is  drawn  is  a  qualified  acceptance  (sec.  38),  which  the 
holder  may  refuse  to  take  (sec.  83). 

149.  Deemed  to  be  for  Honor  of  Drawer. — Where  an  accept- 
ance for  honor  does  not  expressly  state  for  whose  honor  it  is  made, 
it  is  deemed  to  be  an  acceptance  for  the  honor  of  the  drawer.  55 
V.,  c.   33,  s.  64.     Eng.  s.  65. 

Cf.  notes  to  sec.  151. 

150.  Maturity  of  after  sight  bill.— Where  a  bill  payable 
after  sight  is  accepted  for  honor,  its  maturity  is  calculated  from  the 
date  of  protesting  for  non-acceptance,  and  not  from  the  date  of  the 
acceptance  for  honor.     53  V.,  c.  33,  s.  64.     Eng.  s.  65. 

Cf.  sec.  45. 

151.  Requirements — Writing — Signature. — An  acceptance 
for  honour  supra  protest,  in  order  to  be  valid,  must, — 

(a)  be  written  on  the  bill,  and  indicate  that  it  is  an  acceptance 
for  honour;  and 

(b)  be  signed  by  the  acceptor  for  honour.  53  V.,  c.  33,  s.  64. 
Eng.  s.  65. 

It  is  sufficient  if  the  acceptor  for  honour  merely  writes  "accepted 
for  honour,"  or  "accepted  S.  P."  on  the  bill  and  signs  his  name  un- 
derneath; but  it  is  usual  for  him  to  state  for  whose  honour  he  ac- 
cepts.    Chalmers,  p.   230. 

If  the  acceptance  does  not  expressly  state  for  whose  honour  it 
is  made,  it  is  deemed  to  be  an  acceptance  for  the  honour  of  the 
drawer  (sec.  149). 
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152.  Liability  of  Acceptor  for  Honor. — The  acceptor  for  hon- 
or of  a  bill  by  accepting  it  engages  that  he  will,  on  due  presentment, 
pay  the  bill  according  to  the  tenor  of  his  acceptance,  it  it  is  not  paid 
ty  the  drawee,  provided  it  has  been  duly  presented  for  payment  and 
protested  for  non-payment,  and  that  he  receives  notice  of  these 
facts : 

2.  To  Holder  and  Others. — The  acceptor  for  honour  is  liable  to 
the  holder  and  to  all  parties  to  the  bill  subsequent  to  the  party  for 
whose  honour  he  has  accepted.     53  V.,  c.  33,  s.  65.    Eng.  s.  66. 

Cf.  sees.  117  to   119. 

As  to  presentment  for  payment  to  the  acceptor  for  honour,  see 
sec.  94. 

It  seems  an  acceptor  for  honour  is  bound  by  the  estoppels  which 
bind  an  ordinary  acceptor,  and  also  by  the  estoppels  which  would 
bind  the  party  for  whose  honour  he  accepted;  as  to  which  see  sees. 
129,  130  and  133.  Chalmers,  p.  232,  citing  Phillips  v.  im  Thurn,  1866, 
L.R.  1  C.P.  at  p.  471. 

153.  Payment  for  Honor  snpra  Protest. — Where  a  bill  has 
been  protested  for  non-payment,  any  person  may  intervene  and  pay 
it  snpra  protest  for  the  honor  of  any  party  liable  thereon,  or  for  the 
honor  of  the  person  for  whose  account  the  bill  is  drawn: 

2.  If  more  than  one  offer. — Where  two  or  more  persons  offer 
to  pay  a  bill  for  the  honour  of  different  parties,  the  person  whose 
payment  will  discharge  most  parties  to  the  bill  shall  have  the 
preference. 

3.  Refusal  to  receive  payment. — Where  the  holder  of  a  bill 
refuses  to  receive  payment  supra  protest,  he  shall  lose  his  right  of 
recourse  against  any  party  who  would  have  been  discharged  by 
such  payment. 

4.  Entitled  to  bill.— The  payer  for  honour,  on  paying  to  the 
holder  the  amount  of  the  bill  and  the  notarial  expenses  incidental 
to  its  dishonour,  is  entitled  to  receive  both  the  bill  itself  and  the 
protest. 

5.  Liability  for  refusing.— If  the  holder  does  not  on  demand 
in  such  case  deliver  up  the  bill  and  protest,  he  shall  be  liable  to  the 
payer  for  honour  in  damages.     53  V.,  c.  33,  s.  67.     Eng.  s.  68. 

When  a  bill  has  been  paid  supra  protest  it  ceases  to  be  negoti- 
able: Ex-parte  Swan  (1868),  L.  R.,  6  Ea.  344.  Noughier,  sec.  1026  and 
Pothier  Nos.  113,  114. 

As  to  the  rights  required  by  payment  for  honour  supra  protest, 
see  -sec.  155.  The  payment  must  be  attested  by  a  notarial  act  of 
honour  (sec.  154). 

The  "protest"  referred  to  in  sub-sec.  4  means  the  protest  for 
non-payment  by  the  acceptor,  and  not  protest  for  better  security. 
The  expense  of  protest  for  better  security  being  a  voluntary  act  for 
the  benefit  of  the  holder  (sec.  116)  is  not  chargeable  against  the  ac- 
ceptor. (In  re  English  Bank.  Ex  parte  Bank  of  Brazil,  (1893)  2  Ch. 
438.   444). 

154.  Attestation  of  Payment  for  Honour.— Payment  for 
honor  supra  protest,  in  order  to  operate  as  such  and  not  as  a  mere 
voluntary  payment,  must  be  attested  by  a  notarial  act  of  honor, 
which  may  be  appended  to  the  protest  or  form  an  extension  of  it. 
2.  Declaration. — The  notarial  act  of  honour  must  be  founded 
on  a  declaration  made  by  the  payer  for  honour,  or  his  agent  in  that 
behalf,  declaring  his  intention  to  pay  the  bill  for  honour,  and  for 
whose  honour  he  pays.    53  V.,  c.  33,  s.  67.  Eng.  s.  68. 
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155.  Discharge.  —  Subrogation.  —  Where  a  bill  has 
been  paid  for  honor,  all  parties  subsequent  to  the  party  for  whose 
honor  it  is  paid  are  discharged,  but  the  payer  for  honor  is  subrogat- 
ed for  and  succeeds  to  both  the  rights  and  duties  of  the  holder  as 
regards  the  party  for  whose  honor  he  pays,  and  all  parties  liable  to 
that  party.     53  V.,  c.  33,  s.  67.     Eng.  s.  68. 

If  the  holder  is  a  holder  in  due  course,  or  if  any  party  to  the 
bill  subsequent  to  the  party  for  whose  honor  the  bill  has  been  paid 
was  a  holder  in  due  course,  the  payer  for  honor  acquires  their  right 
in  this  respect.  Among  the  duties  to  which  the  payer  for  honor 
succeeds  is  that  of  giving  notice  of  dishonor:  Goodhall  v.  Polhill,  14 
L.  J.  C.  P.  145  (1845). 

J  Lost  Instruments. 

156.  Holder  to  Have  Duplicate  of  Lost  Bill—Where  a  bill 
has  ibeen  lost  before  it  is  overdue,  the  person  who  was  the  holder  of 
it  may  apply  to  the  drawer  to  give  him  another  bill  of  the  same  tenor, 
giving  security  to  the  drawer,  if  required,  to  indemnify  him  against 
all  persons  whatever  in  case  the  bill  alleged  to  have  been  lost  shall 
be  found  again: 

2.  Refusal. — Compulsion. — If  the  drawer,  on  request  as  afore- 
said, refuses  to  give  such  duplicate  bill,  he  may  be  compelled  to  do 
so.     53  V.,  c.  33,  s.   &8.    Eng.  s.  69. 

157.  Action  on  lost  Bill — Indemnity. — In  any  action  or  pro- 
ceeding upon  a  bill,  the  court  or  a  judge  may  order  that  the  loss  of 
the  instrument  shall  not  be  set  up,  provided  an  indemnity  is  given 
to  the  satisfaction  of  the  court  or  judge  against  the  claims  of  any 
other  person  upon  the  instrument  in  question.  53  V.,  c.  33,  s.  69. 
Eng.  s.  70. 

The  loss  or  destruction  of  the  bill  does  not  relieve  from  the  duty 
of  demanding  payment.  A  copy  should  be  presented  in  accordance 
with  sec.  85.  This  should  be  accompanied  by  an  offer  of  indemnity, 
and  if  payment  is  refused,  protest  may  be  made  on  the  copy  or  writ- 
ten particulars,  sec  112,  and  notice  of  dishonor  must  be  given. 
Neglect  to  offer  indemnity  to  the  maker  or  acceptor  on  demand  of 
payment  does  not  deprive  the  payee  of  his  right  of  action,  but  it 
will  prevent  him  from  recovering  costs,  and  will  compel  him  to  bear 
any  special  damages  resulting  from  the  neglect  on  his  subsequent 
euit:  2  Daniel,  sec.  1465.  See  Thackray  v.  Blackett,  3  Camp.  164 
(1812). 

The  'holder  of  a  lost '  note  cannot  maintain  an  action  for  its 
amount  by  offering  merely  to  reimburse  the  maker  if  it  should  be 
found.  He  should  offer  to  give  security  that  the  maker  should 
not  be  troubled  by  the  note.  This  rule  applies  as  well  to  the  case 
of  a  non-negotiable  note  merely  mislaid. 

Pillow  &  Hersey  Co.  v.  L'Esperance,  Q.  R.,  22  S.  C.  213  (Ct. 
Rev.). 

BILL  IN  A  SET. 

158.  Bills  in  set. — Where  a, bill  is  drawn  in  a  set,  each  part  of 
the  set  being  numbered,  and  containing  a  reference  to  the  other  parts, 
the  whole  of  the  parts  constitute  one  bill. 

2.  Acceptance. — The  acceptance  may  be  written  on  any  part 
and  it  must  be  written  on  one  part  only.  53  V.,  c.  33,  -s.  70.  Eng.  s. 
71. 
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If  one  part  of  a  set  omit.,  reference  to  the  other  parts,  it  becomes 
a  separate  bill  in  the  hands  of  a  holder  in  good  faith.    Chalmers   d. 

159.  Endorsing  more  than  one  part. — Where  the  holder  of  a 
set  endorses  two  or  more  parts  to  different  persons,  he  is  liable  on 
every  such  part,  and  every  endorser  subsequent  to  him  is  liable  on 
the  part  he  has.  himself  endorsed  as  if  the  said  parts  were  separate 
bills. 

2.  Negotiation  to  different  holders. — Where  two  or  more 
parts  of  a  set  are  negotiated  to  different  holders  in  due  course,  the 
holder  whose  title  first  accrues  is,  as  between  such  holders,  deemed 
the  true  owner  of  the  bill:  Provided  that  nothing  in  this  subsection 
shall  affect  the  rights  of  a  person  who  in  due  course  accepts  or  pays 
the  part  first  presented  to  him. 

3.  More  than  one  part  accepted. — If  the  drawee  accepts  more 
than,  one  part,  and  such  accepted  parts  get  into  the  hands  of  dif- 
ferent holders  in  due  course,  he  is  liable  on  every  such  part  as  if 
it  were  a  separate  bill. 

4.  Part  accepted. — Payments  without  delivery. — When  the 
acceptor  of  a  bill  drawn  in  a  set  pays  it  without  requiring  the  part 
bearing  his  acceptance  to  be  delivered  up  to  him,  and  that  part  at 
maturity  is  outstanding  in  the  hands  of  a  holder  in  due  course,  he 
is  liable  to  the  ^holder  thereof. 

5.  Discharge. — Subject  to  the  provisions  of  this  section,  where 
any  one  part  of  a  bill  drawn  in  a  set  is  discharged  by  payment  or 
otherwise,  the  whole  bill  is  discharged.  53  V.,  c.  33,  s.  70.  Eng.  s. 
71. 

CONFLICT  OF  LAWS. 

Conflict  of  laws  may  arise  between  two  or  more  provinces  of  the 
Dominion,  and  doubtless  the  word  "country,"  as  used  in  sec.  160,  in- 
cludes province. 

As  between  different  provinces,  a  conflict  of  laws  may  arise:  (1) 
in  regard  to  the  provisions  of  the  Act  which  create  special  rules  for 
the  Province  of  Quebec,  e.  g.,  as  to  non-juridical  days  (see  sees.  43  and 
164)  or  protest  (see  sees.  114  and  162) ;  and  (2)  in  regard  to  matters 
not  expressly  or  impliedly  provided  for  by  the  Act  and  not  governed 
by  the  law  merchant  within  sec.  10.  Such  matters  include  the  law 
relating  to  capacity,  limitations  and  prescriptions,  set  off  and  com- 
pensation, evidence,  principal  and  surety,  joint  and  several  liability, 
illegality,  payment  and  discharge.  Cf.  Falconbridge,  pp.  598  et  seq., 
where  the  subject  of  Conflict  of  Laws  is  discussed  very  fully. 

160.  Requisites  of  form.— -Unstamped  hill.— Conforming  to 
the  law  of  Canada. — Where  a  hill  drawn  in  one  country  is  nego- 
tiated, accepted  or  payable  in  another,  the  validity  of  the  bill  as  re- 
gards requisites  in  form  is  determined  by  the  law  of  the  place  of 
issue,  and  the  validity  as  regards  requisites  in  farm  of  the  superven- 
ing contracts,  such  as  acceptance,  or  endorsement,  or  acceptance 
supra  protest,  is  determined  by  the  law  of  the  place  where  the  con- 
tract was  made:   Provided  that, — 

(a)  where  a  bill  is  issued  out  of  Canada,  it  is  not  invalid  by 
reason  only  that  it  is  not  stamped  in  accordance  with  the  law  of  the 
place  of  issue; 

(b)  where  a  bill,  issued  out  of  Canada,  conforms,  as  regards 
requisites  in  form,  to  the  law  of  Canada,  it  may,  for  the  purpose  of 
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enforcing  payment  thereof,  be  treated  as  valid  as  between  all  per- 
sons who  negotiate,  hold  or  become  parties  to  it  in  Canada.  53  V., 
c.  33,  s.  71.     Eng.  s.  72. 

The  Bills  of  Exchange  Act  does  not  deal  with  the  consequences 
which  are  to  flow  from  the  character  which  it  attaches  to  the  pro- 
mise which  a  bill  or  note  contains;  and,  therefore,  these  conse- 
quences fail  to  be  determined  according  to  the  law  of  the  Province 
in  which  the  liability  is  sought  to  be  enforced. 

Cook  v.  Dodds,  6  O.  L.  R.  608. 

An  action  on  promissory  notes  dated  at  one  place  but  signed  in 
another  cannot,  in  the  absence  of  other  circumstances  conferring 
jurisdiction,  be  brought  in  the  district  in  which  the  notes  were 
dated. 

Cardinal  v.  Picher,  7  Que.  P.  R.  147. 

Form  of  Bill. — Chalmers,  p.  239,  illustrates  the  effect  of  sub- 
section \a)   by  the  following  cases:  — 

(1)  A  bill  drawn  and  payable  in  France  expresses  no  value  re- 
ceived, and  is  therefore  invalid  according  to  French  law.  If  it  is 
indorsed  in  England,  the  indorser  could  be  sued  there  (Cf.  Wynne 
v.  Jackson  [1826],  2  Russ.  351  and  634),  though  the  drawer  could  not 

(2)  By  the  law  of  Illinois  a  verbal  acceptance  is  valid.  A  bill 
drawn  in  London  on  a  town  in  Illinois  is  verbally  accepted  there. 
The  acceptance  is  valid  (Cf.  Scudder  v.  Union  Bank  [1875 J,  1  Otto, 
Sup.  Ct.  U.  S.  406). 

Capacity. — Where  there  is  a  conflict  of  different  laws  on  this 
question  the  general  rule,  as  stated  in  the  notes  to  sect.  47,  is  that 
it  is  governed  by  the  law  of  the  domicile.  The  Act  has  no  provision 
on  this  question  of  conflict,  unless  such  a  wide  meaning  should  be 
given  to  the  word  "interpretation"  in  clause  (6)  of  this  section 
(Maclaren),  and  it  would  be  straining  the  meaning  of  that 
word  to  make  it  include  capacity  (Lafleur,  p.  184). 

•  Completion  of  Contract. — The  different  contracts  of  the  drawer, 
acceptor  and  indorser  of  a  bill  are  only  complete  upon  delivery,  and 
the  contract  is  made  in  each  case  where  this  is  affected,  not  where 
the  signature  is  attached,  Chapman  v.  Cottrell,  34  L.  J.  Ex.  186 
(1865);  but  the  presumption  is  that  a  bill  is  issued,  indorsed  and 
delivered  at  the  place  where  it  bears  date,  and  accepted  at  the  place 
where  the  drawee?  is  addressed  unless  there  is  something  to  show 
that  the  contract  was,  in  fact,  made  at  some  other  place  (Maclaren). 

Contracts  that  will  not  be  enforced. — Contracts  immoral,  or  con- 
trary to  the  law  of  nations,  or  injurious  to  British  public  interests, 
though  valid  where  made,  will  not  be  enforced  on  behalf  of  a  guilty 
party  in  our  courts:  Byles,  14th  ed.,  p.  385.  The  reason  is  that  the 
laws  of  foreign  countries  are  admitted  in  our  Courts  not  proprio  vi- 
gore  but  ex  comitate. 

i61.  "Lex  loci." — Law  of  Canada.. — Subject  to  the  provisions 
of  this  Act,  the  interpretation  of  the  drawing,  endorsement,  accept- 
ance or  acceptance  swpra  protest  of  a  bill,  drawn  in  one  country  and 
negotiated,  accepted  or  payable  in  another,  is  determined  by  the  law 
of  the  place  where  such  contract  is  made:  Provided  that  where  an  in- 
land bill  is  endorsed  in  a  foreign  country,  the  endorsement  shall,  as 
regards  the  payer,  be  interpreted  according  to  the  law  of  Canada. 
53  V.,  c.  33.  s.  71.    Eng.  s.  72. 

An  inland  bill  is  a  bill  which  is,  or  on  the  face  of  it  purports 
to  be,  (a)  both  drawn  and  paya/ble  within  Canada,  or  (b)  drawn  with- 
in Canada  upon  some  person  resident  therein  (sec.  25). 

The  rule  of  private  international  law,  that  the  validity  of  a 
transfer  of  movable  chattels  must  be  governed  by  the  law   of  the 
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country  in  which  the  transfer  takes  place,  applies  to  the  transfer  of 
bills  by  endorsement  (Embiricos  v.  Anglo-Austrian  Bank  (1905),  1 
K.B.  €77,  following  Alcock  v.  Smith  (1892),  1  Ch.  238,  as  a  decision 
to  that  effect). 

This  proposition  is  independent  of  sec.  161,  unless  the  word  "in- 
terpretation" in  the  section  means  the  "legal  effect"  of  the  endorse- 
ment ([1905]  1  K.B,  at  p.  685).  Of.  Sanders  v.  St.  Helens,  1906,  39 
N.S.R.  370;  London,  etc.,  Bank  v.  Maguire,  1895,  Q.  R„  8.  S.  C.  358; 
Falconbridge,  p.  602. 

162.  Law  as  to  duties  of  holder. — The  duties  of  the  holder 
with  respect  to  presentment  for  acceptance  or  payment  and  the  ne- 
cessity for  or  sufficiency  of  a  protest  or  notice  of  dishonour,  are  de- 
termined by  the  law  of  the  place  where  the  act  is  done  or  the  bill 
is  dishonoured.    53  V.,  c.  33,  s.  71.     Eng.  s.  72. 

The  drawer  of  the  bill,  and  each  endorser,  contracts  with  the 
next  following  party  to  pay  him  on  due  notice  of  dishonour  being 
given;  and  such  notice  must  be  measured  by  the  law  of  the  contract, 
whenever  no  question  arises  about  the  formalities  to  be  observed  in 
a  particular  place.  Sec.  162  must  be  interpreted  as  applying  only  to 
the  Inst  holder.  The  words  "or  is  not  done"  must  be  understood 
after  the  word  "done"  in  the  section.  Westlake,  p.  295.  As  to  Que- 
bec, cf.,  sec.  114. 

163.  Currency — Where  a  bill  is  drawn  out  of  but  payable  in 
Canada,  and  the  sum  payable  is  not  expressed  in  the  currency  of 
Canada,  the  amount  shall,  in  the  absence  of  some  express  stipula- 
tions, be  calculated  according  to  the  rate  of  exchange  for  sight 
drafts  at  the  place  of  payment  on  the  day  the  bill  is  payable.  53 
V.,  c.  33,  s.  71.     Eng.  s.  72. 

164.  Due  Date. — Where  a  bill  is  drawn  in  one  country  and  is 
payable  in  another,  the  due  date  thereof  is  determined  according  to 
the  law  of  the  place  where  it  is  payable.  53  V.,  c.  33,  s.  71.  Eng. 
s.  72. 

Lex  Loci  Solutionis. — The  law  of  the  place  of  payment  has  also 
been  applied  to  determine  interest  on  a  bill  dishonored  by  non-pay- 
ment: re  Commercial  Bank  of  South  Australia,  36  Ch.  D.  522  (1887), 
section  134. 

Discharge. — The  present  rule  is  that  a  defence  or  discharge,  good 
by  the  law  of  the  place  where  the  contract  is  made  or  is  to  be  per- 
formed, is  to  be  held  to  be  of  equal  validity  in  every  place  where 
the  question  may  come  to  be  litigated.  In  England  and  America 
the  same  rule  has  been  adopted,  and  acted  on  with  a  most  liberal 
justice.  Story  on  Conflict  of  Laws,  sees.  331  and  332.  A  bill  dis- 
charged in  Quebec  by  either  compensation  or  prescription 
would  be  held  to  be  discharged  in  other  countries  where 
these  would  not  operate  as  discharges  as  to  bills  made 
or  payable  there.  See  Harris  v.  Juine,  L.  R.,  4  Q.  B.  653  (1869); 
Story,  sec-  582. 

Lex  Fori. — The  law  of  the  place  where  the  action  is  brought  or 
proceedings  are  taken  governs  as  to  all  matters  belonging  to  the  re- 
medy or  mode  of  enforcement:  De  la  Vega  v.  Vienna,  1  B.  &  Ad. 
284  (1830);  Under  this  head  are  comprised.— (1)  The  limitation  of 
actions  subject  to  the  operation  of  the  law  in  places  like  Quebec, 
when  it  operates  as  a  discharge;  (2)  set-off,  subject  to  the  same  li- 
mitations, and  (3)  the  admission  of  evidence. 

Proof  of  Foreign  Law. — When  a  question  arises  as  to  the  law  of 
a  foreign  country,  i  it  must  be  pleaded  and  proved  as  a  fact  in  the 
case  by  competent  witnesses:   Westlake,  p.  364;  Lafleiir,  p.  23;  Con- 
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clia  v.  Murietta  (1890),  40  Ch.  D.,  543  C.  A.  It  is  usual  to  state  what 
the  foreign  law  is,  and  then  to  allege  the  acts,  bringing  the  case 
within  that  foreign  law:  Byles,  14th  ed„  p  392.  In  the  absence  of 
allegation  and  proof  of  the  foreign  law,  it  is  presumed  to  be  similar 
to  that  of  the  locus  fori. 

PART  in. 

CHEQUES  ON  A  BANK. 

165.  Cheque  defined. — A  cheque  is  a  bill  of  exchange  drawn  on 
a  bank,  payable  on  demand. 

2.  Provisions  as  to  bills  apply. — Except  as  otherwise  provided 
in  this  Part,  the  provisions  of  this  Act  applicable  to  a  bill  of  ex- 
change payable  on  demand  apply  to  a  cheque.  53  V.,  c.  33,  s.  72. 
Eng.  b.  73 

A  cheque  under  the  Act  is  drawn  upon  a  bank  (i.e.,  an  incor- 
porated bank  or  savings  bank  carrying  on  business  in  Canada:  see 
6WC.  2). 

If  this  section  is  read  with  sec.  17,  which  defines  a  bill  of  ex- 
change, a  cheque  may  be  said  to  be  defined  by  the  ^ict  as  "an  uncon- 
ditional order  in  writing  addressed  to  a  bank,  signed  by  the  person 
giving  it,  requiring  the  bank  to  pay  on  demand  a  sum  certain  in 
money  to  or  to  the  order  of  a  specified  person,  or  to  bearer." 

A  cheque  must  be  payable  on  demand  (i.  e.,  expressed  to  be  pay- 
able on  demand  or  on  presentation,  or  in  which  no  time  for  payment 
Is  expressed:  sec.  23). 

As  to  the  other  elements  of  the  definition,  see  notes  to  sec.  17. 

Being  a  bill  payable  on  demand,  a  cheque  is  not  entitled  to  days 
of  grace  (sec.  42). 

A  bank  which  has  sufficient  funds  in  its  hands  belonging  to  its 
customer  is  liable  to  him  if  it  dishonours  his  cheque,  whereas  the 
drawee  of  a  bill,  in  the  absence  of  contract,  is  not  bound  to  accept, 
or,  in  the  case  of  a  demand  bill,  to  pay,  a  bill  drawn  upon  him,  even 
if  he  has  sufficient  funds  of  the  drawer  in  his  hands.  (Cf.  Goodwin 
v.  Robarts,  1875,  L.  R.  10  Ex.  at  p.  351.) 

The  holder  in  the  case  of  either  a  bill  or  cheque  would  have 
his  recourse  against  the  drawer  (sec.  96),  subject  to  the  necessity 
of  giving  due  notice  of  dishonour  (sec.  "96). 

If  the  drawer  of  a  cheque  had  not  sufficient  funds  at  the  bank 
to  meet  the  cheque,  notice  of  dishonour  would  be  dispensed  with 
(sec.  107).  It  has  been  held  that  protest  in  Quefbec  is  unnecessary  as 
against  the  drawer  of  a  cheque  where  the  cheque  has  not  been  paid 
by  reason  of  the  failure  of  the  bank.  (Banque  Jacques  Cartier  v. 
Limoilou,  1899,  Q.B.  17  B.C.  at  p.  224;  cf.  De  Serres  v.  Enard,  1899, 
Q.  R.  17  S.C.  199.) 

(Notice  of  death  of  a  customer  who  has  drawn  a  cheque  upon 
a  bank,  terminates  the  bank's  authority  to  pay  the  cheque  (sec.  167) ; 
the  death  of  the  -drawer  of  a  bill  usually  has  no  effect  upon  the 
duties  of  the  parties  to  the  bill  (see  notes  to  sec.  127). 

Under  the  Canadian  Act  a  cheque  and  a  bill  of  exchange  are  in 
the  same  position  as  regards  payment  upon  a  forged  or  unauthorized 
endorsement,  except  that  clause  (b)  of  the  proviso  to  sec.  49  con- 
tains a  special  provision  applicable  to  cheques  alone.  The  protec- 
tion to  a  paying  banker  afforded  by  sec.  60  of  the  English  Act  is 
not  available  to  a  bank  in  Canada;  see  notes  to  sees.  49  and  50, 
supra. 
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If  a  cheque  is  certified  or  marked  "good"  by  the  drawee  bank  a* 
the  request  of  the  payee  or  holder,  the  amount  of  the  cheque  being 
charged  from  all  liability  either  on  the  cheque  or  on  the  original 
holder  does  not  there  and  then  require  payment,  the  drawer  is  dis- 
charged from  all  liability  either  on  the  cheque  or  on  the  original 
consideration  for  which  it  was  given  (Boyd  v.  Nasmith,  1889,  17  O. 
R.  40;  Banque  Jacques-Cartier  v.  Limoilou.  1899..  Q.  R.  17  S.  C.  211; 
Re  Commercial  Bank,  Banque  d'Hoehelaga's  Case,  1894,  10  Man  R 
171). 

But  in  the  case  of  a  cheque  certified  before  delivery,  no  pre- 
sentment at  the  time  of  the  certification  is  made  by  the  payee  or 
holder  who  alone  is  entitled  to  present  the  cheque  for  payment,  and 
therefore  he  cannot  be  said  to  have  elected  to  accept  the  bank's  un- 
dertaking to  pay  in  place  of  actual  payment.  He  is  still  entitled  to 
present  for  payment  and,  if  he  so  desires,  to  receive  the  money.  Cf. 
Gaden  v.  Newfoundland  Savings  Bank;  and  see  Falconbridge,  pp. 
611  et  scq. 

166.  Presentment  for  Payment — Measure  of  Damages — 
Holder  becomes  Creditor. — Subject  to  the  provisions  of  this  Act, — 

(a)  where  a  cheque  is  not  presented  for  payment  within  a  reason- 
able time  of  its  issue,  and  the  drawer  or  the  person  on  whose  ac- 
count it  is  drawn  had  the  right  at  the  time  of  such  presentment, 
as  between  him  and  the  bank,  to  have  the  cheque  paid,  and  suffers 
actual  damage  through  the  delay,  he  is  discharged  to  the  extent  of 
such  damage,  that  is  to  say,  to  the  extent  to  which  such  drawer  or 
person  is  a  creditor  of  such  bank  to  a  larger  amount  than  he  would 
have  been  had  such  cheque  been  paid; 

(b)  the  holder  of  such  cheque,  as  to  which  such  drawer  or 
person  is  discharged,  shall  be  a  creditor,  in  lieu  of  such  drawer 
or  person,  of  such  bank  to  the  extent  of  such  discharge,  and  enti- 
tled to  recover  the  amount  from  it. 

2.  Reasonable  Time. — In  determining  what  is  a  reasonable  time, 
within  this  section,  regard  shall  be  had  to  the  nature  of  the  instru- 
ment, the  usage  of  trade  and  of  banks,  and  the  facts  of  the  particular 
case.     53  V.,  c.  33,  s.  73.    Eng.  s.  74. 

The  drawer  of  a  cheque  is  in  a  different  position  from  the  drawer 
of  a  bill  in  respect  to  presentment  for  payment. 

The  drawer  of  a  bill  payable  on  demand  is  discharged  if  it  is 
not  presented  for  payment  within  a  reasonable  time  after  its  issue 
(sec.  86);  the  drawer  of  a  cheque  in  such  a  case  is  discharged  only 
-if  he  had  the  right  at  the  time  of  presentment  as  between  him  and 
the  bank  to  have  the  cheque  paid  and  suffers  actual  damage  through 
the  delay,  and  only  to  the  extent  of  such  damage  (sec.  166). 

If  the  drawer  does  not  suffer  damage  by  the  delay,  the  holder 
may  present  a  cheque  within  any  period  not  exceeding  the  period 
of  limitation  of  action  or  prescription. 

Clause  (b)  of  this  section  has  adopted  the  principle  of  the  civil 
law  and  modifies  the  general  rule  of  sec.  127  that  a  cheque  does  not 
operate  as  an  assignment  of  funds  in  the  hands  of  the  bank.  If  the 
drawer  is  discharged  under  clause  (a),  the  holder  may  recover  from 
the  bank,  i.  c,  out  of  the  drawer's  funds,  to  the  extent  to  which  the 
drawer  is  discharged.  (Banque  Jacques-Cartier  v.  Limoilou,  1899, 
Q.R.  17  S.  C.  at  pp.  222-3).  The  liability  is  in  the  alternative.  The 
drawer  and  the  bank  are  not  liable  jointly  and  severally.     (Ibid.) 

If  the  drawer  had  no  funds  to  his  credit,  but  was  authorized  to 
overdraw  to  the  amount  of  the  cheque,  the  drawer  would  probably 
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still  be  discharged,  but  the  holder  could  not  prove  against  the  estate 
of  the  bank. 

Sub-sec.  2  perhaps  introduces  a  new  and  less  rigorous  measure 
of  reasonable  time.  The  common  law  rule  is  stated  by  Chalmers 
(p.  251),  as  follows:  — 

(1)  If  the  person  who  receives  a  cheque  and  the  banker  on 
whom  it  is  drawn  are  in  the  same  place  the  cheque  must,  in  the 
absence  of  special  circumstances  (Firth  v.  Brooks,  1861,  4  L.  T.  N 
S.  467),  be  presented  for  payment  on  the  da v  after  it  is  received. 
(Alexander  v.  Burchfield,  1842,  7  M.  &  Gr.  1061). 

(2)  If  the  person  who  receives  a  cheque  and  the  banker  on  whom 
it  is  drawn  are  in  different  places,  the  cheque  must  in  the  absence 
of  special  circumstances,  be  forwarded  for  presentment  on  the  day 
after  it  is  received,  and  the  agent  to  whom  it  is  forwarded  must, 
in  like  manner,  present  it  or  forward  it  on  the  day  after  he  receives 
it.  (Hare  v.  Henty,  1861,  30  L.J.C.P.  302;  Prideaux  v.  Criddle,  1869, 
L.R.  4  Q.B.  455;  Hey  wood  v.  Pickering,  1874    L.R.  9  Q.B.  428.) 

(3)  In  computing  time  non-business  days  must  be  excluded  (sec. 
6);  and  when  a  cheque  is  crossed,  any  delay  caused  by  presenting 
the  cheque  pursuant  to  the  crossing  is  probably  excused.  (Cf.  Alex- 
ander v.  Burchfield,  1842,  7  M.  &  Gr.  at  p.  1067;  since  this  case  the 
crossing  of  cheques  has  received  legislative  sanctions). 

The  quest'on  of  reasonable  time  for  the  purposes  of  sec.  166 
must  be  distinguished  from  the  question  of  reasonable  time  under 
other  sections  of  the  Act.  By  sec.  70  a  bill  payable  on  demand  is 
deemed  to  be  overdue,  so  that  it  can  be  negotiated  only  subject  to 
any  defect  of  title  affecting  it  at  its  maturity,  when  it  appears  to 
have  been  in  circulation  for  an  unreasonable  length  of  time;  see 
notes  to  that  section  as  to  cheques.  Cf.,  also,  sec.  77,  which  is  ap- 
plicable only  to  bills  payable  at  sight  or  after  s'ght.  Falconbridge, 
p.  617. 

167.  Authority  to  Pay — Countermand — Death. — The  duty 
and  authority  of  a  bank  to  pay  a  cheque  drawn  on  it  by  its  custom- 
er, are  determined  by, — 

(a)  countermand  of  payment; 

(b)  notice  of  the  customer's  death.     53  V.,  s.  33,  s.  74.     Eng.  s.  75 
The  relations  of  banker  and  customer  in  respect  of  cheques  may 

be  summarized  as  follows  (Chalmers,  p.  251) : 

(1)  In  the  absence  of  special  contract,  the  relations  between  a 
banker  and  his  customer  are  those  of  delbtor  and  creditor;  and  in 
addition  the  customer  is  entitled  to  draw  cheques  on  the  banker  to 
the  extent  of  the  sum  for  which  he  is  a  creditor,  lie  Agra  Bank 
(1866),. 36  L.  J.,  eh.  151. 

(2)  Subject  to  the  exceptions  above  noted,  where  a  cheque  is 
presented  for  payment  and  dishonored,  and  the  banker  has  in  his 
hands  at  the  time  funds  to  the  credit  of  his  customer  sufficient  to 
meet  it,  the  banker  is  liable  to  his  customer  in  damages,  Todd  v 
Union  Bank,  4  Man.  R.  204  (1887),  unless  the  requisite  funds  were 
paid  in  so  short  a  time  before  the  dishonor  of  the  cheque  that  the 
banker  could  not  with  the  exercise  of  reasonable  diligence  have  as- 
certained the  state  of  accounts  between  them:  Whitaker  v.  Bank  of 
England  (1835),  1  C.  M.  &  R.  749-750.  The  damages  recoverable  by 
a  non-trader  for  the  wrongful  refusal  of  a  bank  to  allow  him  to 
withdraw  a  special  deposit  are  nominal  or  limited  to  interest  on  the 
money:  Henderson  v.  Bank  of  Hamilton,  25  O.  R.  641  (1894).  (Mac- 
laren). 
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(3)  A  bank  may,  without  special  instructions,  pay  any  bills  or 
notes  of  which  the  customer  is  acceptor  or  maker,  and  which  are 
payable  at  the  bank:  Janes  v.  Bank  of  Montreal,  29  U.  C.  Q.  B.  448 
(1869);  Vagliano  v.  Bank  of  England  (1891),  A.  C.  107. 

(4)  In  the  absence  of  special  directions  from  the  customer,  it  is 
the  duty  of  the  banker  to  pay  the  customers'  cheques  in  the  order 
in  which  they  are  presented,  irrespective  of  their  dates,  provided 
the  date  is  not  subsequent  to  the  presentment:  Kilsby  v.  Williams 
(1822),  5  B.  &  Aid.  819. 

(5)  Where  a  customer  keeps  his  account  at  one  branch  of  a 
bank,  other  branches  are  not  bound  to  honor  his  cheques:  Wood- 
land v.  Fear  (1857),  7  E.  &  B.  519.  But  if  he  has  accounts  in  two  or 
more  branches  the  bank  may  combine  them  against  him,  provided 
they  are  all  in  the  same  right.  A  personal  and  a  trust  account  can- 
not be  combined.  See  the  whole  status  of  branch  banks  in  regard 
to  bills  discussed  by  the  Privy  Council  in  the  case  of  Prince  v.  Or- 
iental Bank  (1878),  3  App.  Cas.  325.  Cf.  Garnett  v.  McKewan,  T.  R. 
8  Ex.  10. 

Countermand. — A  customer  may  stop  payment  of  a  cheque  before 
it  is  accepted,  but  not  after:  McLean  v.  Clydesdale  Bank,  9  A.  C.  95 
(1883),  It  has  also  been  held  that  a  bank  is  not  bound  to  honor  a 
customer's  cheque  after  a  garnishee  order  is  served  on  it,  even  al- 
though the  balance  exceed  the  judgment:  Rogers  v.  Whiteley  (1892), 
A.  C.  118.  Authority  to  pay  the  customer's  cheque  would  also  be 
revoked  by  notice  of  his  insolvency.  Rogers  v.  Whiteley  supra.  As 
to  countermand  by  telegram.  See  Curtice  v.  London,  etc.,  Bank, 
(1908),  1  K.B.,  293. 

Death  of  a  Customer. — Payment  after  the  death  but  before  notice 
is  valid.  Rogerson  v.  Ladbroke,  1  Bing.  93  (1822).  It  has  been  held 
in  England  that,  after  the  death  of  a  partner,  the  surviving  party 
may  draw  cheques  upon  the  partnership  account.  Backhouse  v. 
Charlton,  8  Ch.  D.  444  (1878).  In  Quebec  the  death  of  a  partner 
terminates  the  partnership,  and  also  the  right  of  the  survivors  to 
act  for  the  firm,  in  the  absence  of  a  special  agreement  to  the  con- 
trary: C.  C.  1892,  1897. 

Overdraft. — In  the  absence  of  special  agreement,  express  or  im- 
plied, founded  on  consideration,  a  banker  is,  of  course,  under  no 
obligation  to  let  a  customer  overdraw.  As  to  implied  agreement, 
see  Armfield  v.  London  &  Westminster  Bank  (1883),  1  C.  &  E.  170;  as 
to  presumption,  see  Ritchie  v.  Clydesdale  Bank  (1886),  13  Sess.  Cas. 
114.  As  to  the  general  duty  of  a  bank  not  to  disclose  the  state  of  a 
customer's  account  without  good  reasons.  See  Eardy  v.  Yeasey 
(1868),  L.  R.,  3  Ex.  107. 

A  cheque  on  payment  becomes  the  property  of  the  drawer,  R.  v. 
Watts  (1850),  2  Den.  C.  C.  15,  but  the  banker  who  pays  it  is  entitled 
to  keep  it  as  a  voucher  until  his  account  with  his  customer  is  set- 
tled: Cf.  Charles  v.  Blackwcll  (1877),  2  C.  P.  D.  162  C.  A. 

CROSSED  CHEQUES. 

168.  Definition— General.— Where  a  cheque  bears  across  its 
face  an  addition  of, — 

(a)  The  word  "bank"  between  two  parallel  transverse  lines, 
either  with  or  without  the  words  "not  negotiable;"  or — 

(b)  Two  parallel  transverse  lines  simply,  either  with  or  without 
the  words  "not  negotiable;" 

Such  addition  constitutes  a  crossing,  and  the  cheque  is  crossed 
generally; 
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2.  Special. — Where  a  cheque  bears  across  its  face  an  addition 
of  the  name  of  a  bank,  either  with  or  without  the  words  "not  nego- 
tiable," that  addition  constitutes  a  crossing  and  the  cheque  is  crossed 
specially  and  to  that  bank.    53  V.,  c.  33,  s.  75.    Eng.  s.  76. 

Although  the  provisions  of  the  English  Act  have  been  adopted 
in  the  Canadian  Act,  the  practice  of  using  crossed  cheques  which  is 
well  known  and  frequent  in  England  has  never  /become  usual  and  is 
in  fact  little  understood  in  Canada. 

The  history  of  the  English  legislation  in  regard  to  crossed 
cheques  and  the  meaning  of  the  provisions  of  the  present  Act  are 
discussed  by  Z.  A.  Lash,  K.C.,  in  an  article  in  6  Journal  C.  B.  A. 
(1899)   166.     See  also  Falconbridge,  619,  et  seq. 

169.  By  Drawer. — A  cheque  may  be  crossed  generally  or  spe- 
cially by  the  drawer. 

2.  By  Holder. — Where  a  cheque  is  uncrossed,  the  holder  may 
cross  it  generally  or  specially. 

3.  Varying. — Where  a  cheque  is  crossed  generally,  the  holder 
may  cross  it  specially. 

4.  Words  may  be  Added. — Where  a  cheque  is  crossed  generally 
or  specially,  the  holder  may  add  the  words  not  negotiable. 

5.  By  Bank  for  Collection. — Where  a  cheque  is  crossed  special- 
ly the  bank  to  which  it  is  crossed  may  again  cross  it  specially  to 
another  bank  for  collection. 

6.  Changing  crossing. — Where  an  uncrossed  cheque,  or  a  cheque 
crossed  generally,  is  sent  to  a  bank  for  collection,  it  may  cross  it 
specially  to  itself 

7.  Uncrossing. — A  crossed  cheque  may  be  re-opened  or  un- 
crossed by  the  drawer  writing  between  the  transverse  lines,  the 
words  pay  cash,  and  initialling  the  same.  53  V.,  c.  33,  s.  76.  Eng. 
s.  77. 

170.  Material. — A  crossing  authorized  by  this  Act  is  a  material 
part  of  the  cheque. 

2.  Altering  Crossing.— It  shall  not  be  lawful  for  any  person  to 
obliterate  or,  except  as  authorized  by  this  Act,  to  add  to  or  alter  the 
crossing.    '53  V.,  c.  33,  s.  77.     Eng.  s.  78. 

171.  Crossed  to  more  than  one  bank. — Where  a  cheque  is 
crossed  specially  to  more  than  one  bank,  except  when  crossed  to 
another  bank  as  agent  for  collection,  the  bank  on  which  it  is  drawn 
shall  refuse  payment  thereof.    53  V...  c.  33,  s.  78.     Eng.  s.  79. 

172.  Liability  for  Improper  Payment— -"Bona  Fides."— 
Where  the  bank  on  which  a  cheque  so  crossed  is  drawn,  nevertheless 
pays  the  same,  or  pays  a  cheque  crossed  generally  otherwise  than  to  a 
bank,  or,  if  crossed  specially,  otherwise  than  to  the  bank  to  which  it 
is  crossed,  or  to  the  bank  acting  as  its  agent  for  collection,  it  is  liable 
to  the  true  owner  of  the  cheque  for  any  loss  he  sustains  owing  to 
the  cheque  having  been  so  paid:  Provided,  that  where  a  cheque' 
is  presented  for  payment  which  does  not  at  the  time  of  pre- 
sentment appear  to  be  crossed,  or  to  have  had  a  crossing  which  has 
been  obliterated,  or  to  have  been  added  to  or  altered  otherwise  than 
as  authorized  by  this  Act,  the  bank  paying  the  cheque  in  good  faith 
and  without  negligence  shall  not  be  responsible  or  incur  any  liabil- 
ity, nor  shall  the  payment  be  questioned  by  reason  of  the  cheque 
having  been  crossed,  or  of  the  crossing  having  been  obliterated  or 
having  been  added  to  or  altered  otherwise  than  as  authorized  by 
this  Act,  and  of  payment  having  been  made  otherwise  than  to  a 
bank  or  to  the  bank  to  which  the  cheque  is  or  was  crossed.-  or  to  the 
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bank  acting  as  its  agent  for  collection  as  the  case  may  be.    53  V.. 
C  33,  s.  78.     Eng.  s.  79. 

173.  Protection  in  such  Case. — Where  the  bank  on  which  & 
crossed  cheque  is  drawn  in  good  faith  and  without  negligence  pays 
It,  if  crossed  generally  to  a  bank,  or  if  crossed  specially,  to  the 
bank  to  which  it  is  crossed,  or  to  a  bank  acting  as  its  agent  for 
collection,  the  bank  paying  the  cheque,  and  if  the  cheque  has  come 
into  the  hands  of  the  payee,  the  drawer  shall  respectively  be  entit- 
led to  the  same  rights  and  be  placed  in  the  same  position  as  if  pay- 
ment of  the  cheque  had  been  made  to  the  true  owner  thereof.  53 
V.,  c.  33,  s.   79.     Eng.  s.  80. 

174.  Not  negotiable  Cross.— Where  a  person  takes  a  crossed 
cheque  which  bears  on  it  the  words  "not  negotiable  "  he  shall  not 
have  and  shall  not  be  capable  of  giving  a  better  title  to  the  cheque 
than  that  which  had  the  person  from  whom  he  took  it.  53  V.,  c.  33, 
s.  80.     Eng.  s.  81. 

175.  Customer  without  Title — Bank  Paying  "bona  fides." — ■ 
Where  a  bank  in  good  faith,  and  without  negligence,  receives  for  a 
customer  payment  of  a  cheque  crossed  generally  or  specially  to  it- 
self, and  the  customer  has  no  title,  or  a  defective  title  thereto,  the 
bank  shall  not  incur  any  liability  to  the  true  owner  of  the  cheque 
by  reason  only  of  having  received  such  payment.  53  V.,  c.  33,  s.  81. 
Eng.  s.  82. 

PART  IV. 

PROMISSORY  NOTES. 

176.  Definition.— A  promissory  note  is  an  unconditional 
promise  in  writing  made  by  one  person  to  another,  signed  by  the 
maker,  engaging  to  pay,  on  demand  or  at  a  fixed  or  determinable 
future  time,  a  sum  certain  in  money,  to,  or  to  the  order  of,  a  speci- 
fied person,  or  to  bearer. 

2.  Endorsed  by  Maker.-^An  instrument  in  the  form  of  a  note 
payable  to  the  maker's  order  is  not  a  note  within  the  meaning  of 
this  section,  unless  it  is  endorsed  by  the  maker. 

3.  Pledge— Invalidity.— A  note  is  not  invalid  by  reason  only 
that  it  contains  also  a  pledge  of  collateral  security  with  authority 
to  sell  or  dispose  thereof.     53  V.,  c.  33,  s.  82.    Eng.  s.  83. 

Unconditional. — See  notes  to  sec.  17. 

A  note  cannot  be  made  conditionally,  but  a  bill  may  be  accept- 
ed conditionally  (sec.  38). 

Signed  by  the  Maker. — As  to  signature,  see  sec.  4. 

As  to  a  simple  signature  on  a  blank  paper  delivered  by  the  signer 
in  order  that  it  may  be  converted  into  a  note.,  see  sec.  31. 

As  to  the  contract  entered  into  by  the  maker,  see  sec.  185. 

As  to  when  a  note  is  payable  on  demand,  see  sec.  23. 

As  to  when  a  note  is  payable  at  a  determinable  future  time,  see 
sec.  24.     Cf.  notes  to  sec.  17  under  this  head. 

A  note  must  not  be  expressed  to  be  payable  on  a  contingency 
(sec.  18). 

A  sum  certain  in  Money. — Cf.  notes  to  sec,    17. 

A  promise  to  pay  out  of  a  particular  fund,  is  not  a  note  (sec.  17). 

Specified  Person  or  Bearer. — Cf.  notes  to  sec.   17. 

No  form  of  words  is  essential  to  the  validity  of  a  note,  provid- 
ed the  requirements  of  this  section  be  fulfilled,  Hooper  v.  William* 
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(1848),  2  Exch.  20;  but,  on  the  other  hand,  a  document  might  con- 
form to  the  terms  of  the  section  and  yet  not  be  a  promissory  note. 
It  must  be  such  as  to  shew  the  intention  to  make  a  note:  Sibree  v. 
Tripp  (1846),  15  M.  &  W.  29.  If  there  be  no  words  amounting  to  a 
promise  the  instrument  is  merely  evidence  of  a  debt.  For  instance, 
a  banker's  deposit  note  running  "Received  of  Mr.  C.  £150  to  be  ac- 
counted for  on  demand,"  and  signed,  will  not  be  treated  as  a  promis- 
sory note:  Hopkins  v.  Abbott  (1875),  L.  R.  19  Eq.  222. 

An  instrument  promising  to  do  anything  in  addition  to  the  pay- 
ment of  money  is  not  a  note,  sec.  17  (2),  but  it  has  been  held  in  the 
U.  S.  that  a  promissory  note  may  give  the  holder  the  option  between 
the  payment  of  the  sum  specified  and  the  performance  of  some  other 
act  by  the  makers,  though  as  to  the  latter  it  is  not  a  note:  Cf.  Dins- 
more  v.  Duncan  (1874),  57  New  York  R.  573.  As  the  holder  can  de- 
mand money,  and  no  option  is  given  to  the  maker,  it  is  said  there 
is  no  uncertainty  in  the  instrument  (Chalmers,  p.  263). 

If  the  instrument  is  ambiguous,  and  it  is  uncertain  whether  it 
was  meant  to  be  a  bill  or  note,  the  construction  most  favorable  to 
the  validity  of  the  instrument  will  be  adopted:  Mare  v.  Charles,  5 
E.  &  B.  981  (1856).  A  bill  may  also  be  treated  as  a  note  under  the 
circumstances  mentioned  in  section  26. 

An  instrument  invalid  as  a  note  may  be  valid  as  an  agreement: 
Kirkwood  v.  Smith,  W.  N.  1896,  46  (16). 

Bon  or  I.  0.  U.  If  the  instrument  is  a  simple  I.  O.  XL.  and  con- 
tains no  promise  to  pay,  it  is  a  mere  acknowledgment  of  the  debt, 
and  it  is  not  negotiable,  Gould  v.  Coombs,  1  C.  B.  543  (1845).  If  there 
is  a  promise  to  pay  it  is  a  note,  the  following  having  been  held  suffi- 
cient: "11th  Oct.,  1831,  I.  O.  U.  £20,  to  be  paid  on  the  22nd  Inst.,  W. 
B."  Brooks  v.  Elk  ins,  2  M.  &  W.  74  (1836).  See  also  Desy  v.  Daly, 
1897,  Q.  R.  12  S.  C.  183. 

An  I.  O.  U.  ought  regularly  to  be  addressed  to  the  creditor  by 
name,  but  though  not  addressed  to  anyone,  it  will  be  evidence  for 
the  plaintiff,  if  produced  by  him    Taylor  on  Evidence,  s.  124. 

When  a  note  on  its  face  contains  a  statement  that  it  is  given  as 
collateral  security,  it  is  not  a  promissory  note:  Sutherland  v.  Patter- 
son, 4  O.  R.  565  (1894). 

Where  collateral  security  is  given  with  a  note,  the  right  to  such 
collateral  goes  with  the  note.  Central  Bank  v.  Garland,  20  Q.  R.  142 
(1890),  and  the  creditor  has  a  right  to  hold  the  securities  even  after 
the  remedy  on  the  note  is  barred  by  the  statute  of  limitations: 
Wiley  v.  Ledyard,  10  Ont.  P.  R.  182  (1883). 

177.  Inland  Note. — A  note  which  is,  or  on  the  face  of  it  pur- 
ports to  be,  both  made  and  payable  within  Canada,  is  an  inland  note. 

2.  Foreign  Note. — Any  other  note  is  a  foreign  note.  53  V.,  c. 
33,  s.  82.    Eng.  s.  83. 

Cf.  sec.  25  and  notes,  as  to  inland  and  foreign  bills. 

178.  Delivery. — A  promissory  note  is  inchoate  and  incomplete 
until  delivery  thereof  to  the  payee  or  bearer.  53  V.,  c.  33,  s.  83. 
Eng.  s.  84. 

By  sec.  2,  delivery  means  transfer  of  possession,  actual  or  con- 
structive, from  one  person  to  another.    Cf.  sec.  39. 

179.  Joint  and  Several  Notes. — A  promissory  note  may  be 
made  by  two  or  more  makers,  and  they  may  be  liable  thereon 
jointly,  or  jointly  and  severally,  according  to  its  tenor: 

2.  Individual  Promise. — Where  a  note  runs  "I  promise  to  pay," 
and  is  signed  by  two  or  more  persons.,  it  is  deemed  to  be  their  joint 
and  several  note.    53  V.,  c.  33,  s.  84.     Eng.  s.  85. 
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The  law  respecting  joint  and  joint  and  several  liabilities  differs 
in  Quebec  from  that  in  force  in  other  parts  of  Canada.  Under  the 
French  law  in  force  in  Quebec  where  several  persons  are  jointly 
liable  for  a  debt,  each  of  them  is  liable  for  an  equal  fractional  part 
to  the  creditor,  whatever  may  be  their  respective  rights  as  against 
each  other:  Pothier  on  Obligations,  No.  165,  17  Laurent,  Nos.  274, 
280.  Under  English  law,  on  the  other  hand,  each  joint  debtor  is 
liable  to  the  creditor  for  the  whole.  If  the  creditor  does  not 
sue  all  who  are  alive  and  in  the  country,  those  who  are  sued  might 
have  proceedings  stayed  until  the  living  joint  debtors  who  are  in  the 
country  are  made  parties.  A  judgment  taken  against  some  of  the 
joint  debtors  frees  the  others  from  liability. 

The  Act  has  introduced  in  Quebec  the  English  rule  that  two 
or  more  makers  of  a  note  may  be  liable  jointly,  or  jointly  and  sev- 
erally, according  to  the  tenor  of  the  note.  (Noble  v.  Forgrave, 
1899,  Q.R.  17  S.C.  234).  But  when  the  question  whether  the  liabil- 
ity is  joint  or  joint  and  several  has  been  decided,  then  the  appro- 
priate provincial  law  determines  the  consequences  of  such  liability, 
which  may  be  different  from  the  liability  at  common  law.  Cook  v. 
Dodds,  1903,  6  O.L.R.  608).     Cf.   notes  to  sec.  10. 

Where  one  or  two  joint  makers  of  a  note  signs  for  the  accom- 
modation of  the  other,  their  relation  is  that  of  the  principal  and 
surety,  and  the  prescription  of  5  years  does  not  apply:  Cullen  v. 
Bryson,  Q.  R.,  2  S.  C.  36  (1892). 

A  "joint  and  several"  liability  is  substantially  the  same  in  Eng- 
lish and  French  law.  Each  of  the  debtors  is  liable  for  the  full 
amount,  and  on  his  death  his  liability  descends  to  his  representa- 
tives. Payment  by  one  discharges  the  liability  of  the  others  to  the 
creditor.  The  debtor  who  has  paid  may  have  his  right  of  contribu- 
tion against  his  co-debtors.  A  judgment  against  one  maker  is  no 
bar  to  proceedings  against  the  others:  Re  Davison,  13  Q.  B.  D.  53 
(1884).  If  one  or  more  are  sued,  but  not  all,  those  who  are  sued 
have  no  right  to  delay  the  plaintiff  by  having  tihe  others  called  in. 
Durocher  v.  Lapalme,  M.  L.  R.  1  S.C.  494  (1885).     (Maclaren). 

180.  Demand  note  Presentment. — Where  a  note  payable  on 
demand  has  been  endorsed,  it  must  be  presented  for  payment  with- 
in a  reasonable  time  of  the  endorsement. 

2.  Reasonable  Time. — In  determining  what  is  a  reasonable  time, 
regard  shall  be  had  to  the  nature  of  the  instrument,  the  usage  of 
trade,  and  the  facts  of  the  particular  case.  53  V.,  c.  33,  s.  85.  Eng. 
s.  86. 

Subject  to  the  proviso  to  sec.  181,  failure  to  present  for  payment 
within  a  reasonable  time  releases  the  endorser. 

Cf.  sec.  86,  as  to  reasonable  time  in  the  case  of  bills. 

As  to  presentment  for  payment  generally,  see  notes  to  sees.  183 
and  184. 

181.  Endorser  Discharged — Security. — If  a  promissory  note 
payable  on  demand,  which  has  been  endorsed  is  not  presented  for 
payment  within  a  reasonable  time  the  endorser  is  discharged.  Pro- 
vided that  if  it  has,  with  the  assent  of  the  endorser,  been  delivered 
as  a  collateral  or  continuing  security  it  need  not  be  presented  for 
payment  so  long  as  it  is  held  as  such  security.  53  V.,  c.  33,  s.  85.  Cf. 
Eng.  s    86. 

Where  a  demand  note  is  payable  with  interest,  this  has  been 
considered  as  an  indication  that  an  early  presentment  was  not  con- 
templated: Thorn  v.  Bcovil,  4  N.  B.  (2  Kerr)  557  (1844). 

Reasonable  time  appears  to  be  a  mixed  question  of  law  and  fact 
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Regard  must  be  had  to  the  nature  of  the  instrument  as  a  continuing 
security,  e.  g.,  ten  months  May  not  be  an  unreasonable  time:  Chart- 
ered  Bank  v.  Dickson  (1871),  L.  R.  3  P.  C.  579,  but  presentment  of  a 
demand  note  over  three  years  after  it  was  made  is  not  within  rea- 
sonable time:  Banque  du  Peuple  v.  Denincourt,  Q.  R.  10  S.  C.  428 
(1897). 

182.  Not  Deemed  Overdue. — Where  a  note  payable  on  de- 
mand is  negotiated,  it  is  not  deemed  to  be  overdue,  for  the  purpose 
of  affecting  the  holder  with  defects  of  title  of  which  he  had  no  no- 
tice, by  reason  that  it  appears  that  a  reasonable  time  for  presenting 
it  for  payment  has  elapsed  since  its  issue.  53  V.,  c.  33,  s.  85.  Eng. 
s.  86. 

A  different  rule  applies  to  bills:   see  sec.  70. 

A  different  rule  also  applies  to  the  presentment  of  a  note  in 
order  to  charge  an  "endorser,  and  for  that  purpose  presentment 
within  a  reasonable  time  must  be  shown  (sec.  181). 

183.  Presentment,  where. — Where  a  promissory  note  is  in  the 
body  of  it  made  payable  at  a  particular  place,  it  must  be  presented 
for  payment  at  that  place. 

2.  Liability  of  maker. — In  such  case  the  maker  is  not  dis- 
charged by  the  omission  to  present  the  note  for  payment  on  the  day 
that  it  matures,  but  if  any  suit  or  action  is  instituted  thereon  against 
him  before  presentation,  the  costs  thereof  shall  be  in  the  discretion 
of  the  court. 

3.  Note  payable  Generally.— If  no  place  of  payment  is  specified 
in  the  body  of  the  note,  presentment  for  payment  is  not  necessary  in 
order  to  render  the  maker  liable.    53  V.,  c.  33,  s.  86.     Cf.  Eng.  s.  87. 

Cf.  sec.  93  which  makes  similar  provisions  for  presentment  of  a 
bill  in  order  to  charge  the  acceptor. 

A  note  payable  at  a  particular  place  must  be  there  presented 
before  action  brought.  As  against  the  endorser  it  must  be  presented 
on  the  day  it  falls  due.  As  against  the  maker  it  may  be  presented 
at  any  time  beifore  action  brought,  but  presentment  at  some  time 
before  action  brought  must  be  proved  or  the  action  fails.  The  pro- 
vision as  to  costs  means  that  if  the  maker  succeeds,  on  the  ground 
that  no  presentment  is  proved,  the  court  may  deprive  him  of  costs. 
(Jones  v.  England,  1906,  5  West,  L.R.  83,  following  Warner  v.  Symon- 
Kaye,  1894,  27  N.S.R.  340  in  preference  to  Merchants'  Bank  v.  Hen- 
derson, 1897,  28  O.R.  360. 

184.  As  to  Endorser. — Presentment  for  payment  is  necessary 
in  order  to  render  the  endorser  of  a  note  liable. 

2.  Place  Where. — Where  a  note  is  in  the  body  of  it  made  payable 
at  a  particular  place,  presentment  at  that  place  is  necessary  in  order 
to  render  an  endorser  liable. 

3.  What  Sufficient. — When  a  place  of  payment  is  indicated  by 
way  of  memorandum  only,  presentment  at  that  place  is  sufficient  to 
render  the  endorser  liable,  but  a  presentment  to  the  maker  else- 
where, if  sufficient  in  other  respects,  shall  also  suffice.  53  V.,  c.  33, 
s.  86.     Eng.  s.  87. 

By  'virtue  of  sec.  186,  the  rules  applicable  to  presentment  for 
payment  of  a  bill  (see  sees.  85  et  seq.)  apply  also  to  presentment  for 
payment  of  a  note,  except  in  so  far  as  special  provision  is  made  as 
to  notes  by  sees.  180  to  184. 

185.  Maker— Engagement— Estoppel.) — The  maker  of  A 
promissory  note,  by  making  it, — 

(a)  engages  that  he  will  pay  it  according  to  its  tenor. 
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(b)  is  precluded  from  denying  to  a  holder  in  due  course  the  ex- 
istence of  the  payee  and  his  then  capacity  to  endorse.  53  V.,  c.  33,  s. 
87.     Eng.  s.  88. 

The  maker  of  a-note,  like  the  acceptor  of  a  bill,  is  the  principal 
debtor  on  the  instrument  and  in  the  application  to  note3  of  the 
provisions  of  the  Act  relating  to  bills,  the  maker  is  deemed  to  cor- 
respond with  the  acceptor  (sec.  186). 

As  to  the  contract  of  the  acceptor,  see  sees.  128  and  129. 

186.  Application  of  Act  to  Notes. — Subject  to  the  provisions 
of  this  Part,  and  except  as  by  this  section  provided,  the  provisions 
of  this  Act  relating  to  bills  of  exchange  apply,  with  the  necessary 
modifications,  to  promissory  notes. 

2.  Terms  Corresponding. — In  the  application  of  such  provisions 
the  maker  of  a  note  shall  be  deemed  to  correspond  with  the  acceptor 
of  a  bill,  and  the  first  endorser  of  a  note  shall  be  deemed  to  corre- 
spond with  the  drawer  of  an  accepted  bill  payable  to  drawer's  order. 

3.  Provisions  Inapplicable.— The  provisions  of  this  Act  as  to 
bills  relating  to, — 

(a)  presentment  for  acceptance; 

(b)  acceptance; 

(c)  acceptance  supra  protest; 

(d)  bills  in  a  set; 

do  not  apply  to  notes.    53  V.,  c.  33,  s.  88.    Eng.  s.  89. 

187.  Protest  of  Foreign  Notes.— Where  a  foreign  note  is  dis- 
honoured, protest  thereof  is  unnecessary,  except  for  the  preservation 
of  the  liabilities  of  endorsers.     53  V.,  c.  33,  s.  88.    Cf.  Eng.  s.  89. 

As  to  the  necessity  for  protest  of  inland  bills  and  notes,  see  sees. 
113  and  114.     Cf.  sec.  112,  as  to  protest  of  a  foreign  bill. 

If  a  note  is  dishonoured  out  of  Canada  the  necessity  for  or  suf- 
ficiency of  a  protest  or  notice  of  dishonour  is  determined  by  the  law 
of  the  place  where  the  bill  is  dishonoured  (sec.  162). 

A  note  which  does  not  on  the  face  of  it  purport  to  be  both  made 
and  payable  in  Canada  is  a  foreign  note  (sec.  177.) 

FORM  A. 

NOTING    FOP.   NON-ACCEPTANCE. 

{Copy  of  Bill  and  Endorsements). 

On  the  19      ,  the  above  bill  was,  by  me,  at  tha 

request  of  ,  presented  for  acceptance  to  E.  F.,  the 

drawee,  personally  {or,  at  his  residence,  office  or  usual  place  of  bu- 
siness), in  the  city  (town  or  village)  of 

and  I  received  for  answer  ; 

The  said  bill  is  therefore  noted  for  non-acceptance.  , 

,  Svtary  Public. 

(Date  and  Place.)  .    19        •  ,  K    n 

Due  notice  of  the  above  was  bv  me  served  upon  a.  a., 

{  C.  D , 

..        (    drawer     ) 

the    j  indorser   /  personally,  on  the  day  of 

(or  at  his  residence,  office  or  usual  place  of  business)  in 

on  the  day  of  or,  by  deposit- 
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ing  suck  notice,  directed  to  him,  at  ,  in  His  Majesty's 

post  office  in  the  city  [town  or  village],  on  the  day 

of  ,  and  prepaying  the  postage  thereon. 

A.  B., 

Notary  Public. 
{Date  and  Place.)  19 

53  V.,     .c33,  sch.  form  A. 

FORM  B. 

PROTEST    FOR  NON-ACCEPTANCE  OP.  FOR  NON-PAYMENT  OF  A  BILL 
PAYABLE   GENERALLY. 

{Copy  of  Bill  and  Indorsements.) 

On  this  day  of      •  ,  in  the  year  19      ,  I, 

A.  B.,  notary  public  for  the  Province  of  ,  dwelling  at 

,  in  the  Province  of  ,  at  the  request  of 

,  did  exhibit  the  original  bill  of  exchange,  whereof  a  true 

drawee 
copy  is  above  written,  unto  E.  F.,  the  thereof, 

acceptor 
personally    {or,  at  his  residence,  office  or  usual  place  of   business), 
In  ,  and  speaking  to  himself  {or  his  wife,  his  clerk, 

acceptance  ) 
or  his  servant,  &c),  did  demand     Dayment     I       thereof  ;     unto 

which  demand  e  j         answered:      "  .*' 

Wherefore,  I,  the  said  notary,  at  the  request  aforesaid,  have  pro- 
tested, and  by  these  presents  do  protest  against  the  acceptor,  draw- 
er, and  indorsers  {or  drawer  and  indorsers)  of  the  said  bill,  and  all 
other  parties  thereto  or  therein  concerned  for  all  exchange,  re-ex- 
change, and  all  costs,  damages  and   interast,  present  and   to  come, 

acceptance     )  ', 

for  want  of         payment       J  of  the  said    bill. 

All  of  which  I  attest  by  my  signature. 

(Protested  in  duplicate.) 

A.   B., 

Notary  Public. 
53  V.,  c.  33,  sch.  form  B. 

FORM  C. 

PROTEST    FOR    NON~ACCEPTANCE    OR    FOR   NON-PAYMENT    OF    A    BILL 
PAYABLE  AT    A   STATED    PLACE- 

{Copy  of  Bill  and  Indorsements.) 

On  this  day  of  ,  in  the  year  19 '     ,  I,  A.  B„ 

notary  public  for  the  Province  of  ,  dwelling  at  ,  in 

the  Province  of  ,  at  the  request  of  ,  did  ex- 

hibit the  original  bill  of   exchange,   whereof  a   true  copy  is   above  . 

(  drawee     ) 
written,  unto  E.  F.,  the    j  acceptor  j  thereof,  at 

being  the  stated  place  where   the  said   bill    is   payable,  and   there, 

( acceptance  ) 
speaking  to  ,  did  demand    j     payraent  t 

of  the  said  bill;  unto  which  demand  he  answered:  " 
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Wherefore  I,  the  said  notary,  at  the  request  aforesaid,  have  pro- 
tested, and  by  these  presents  do  protest  against  the  acceptor,  draw- 
or,  and  indorsees  (or  drawer  and  indorsers)  of  the  said  bill,  and  all 
ether  parties  thereto  or  therein  concerned,  for  all  exchange,  re-ex- 
change, costs,  damages  and  interest,  present  and  to  come,  for  want 


(  acceptance  ) 
of     /  payment       (    °*  the  said  bill. 


All  of  which  I  attest  by  my  signature. 

(Protested  in  duplicate.) 


A.  B., 
Notary  Public. 


53  V.,  c.  33,  sch.  form  C. 

FORM  D. 

PROTEST  FOR  NON-PAYMENT  OF  A  BILL  NOTED,  BUT  NOT  PROTESTED 
FOR  NON-ACCEPTANCE. 

If  the  protest  is  made  by  the  same  notary  who  noted  the  bill,  it 
should  immediately  follow  the  act  of  noting  and  memorandum  of  service 
thereof,  and  begin  with  the  words,  "and  afterwards  .on,  &c,"  continuing 
as  in  the  last  preceding  form,  but  introducing  between  the  words  "did" 
and  "exhibit."  the  word  "again,"  and,  in  a  parenthesis,  between  the 
words  "written"  and  "unto,"  the  words-:  "and  which  bill  was  by  me 
duty  noted  for  non-acceptance  on  the  day  of 

But  if  the  protest  is  not  made  by  the  same  notary,  then  it  should 
follow  a  copy  of  the  original  bill  and  indorsements  and  noting  marked 
on  the  bill — and  then  in  the  protest  introduce  in  a  parenthesis  between 
the  words  "written"  and  "unto,"  the  words  "and  which  bill  was  on  the 
day  of  ,  by  notary 

public  for  the  Province  of  ,  noted  for  non-acceptance,  as 

appears  by  his  note  thereof  marked  on  the  said  bill." 

-53  V.,  c.  33,  sch.  form  D. 

FORM  E. 

PROTEST   FOR  NON-PAYMENT   OF   A  NOTE  PAYABLEGENEBALLY. 

(Copy  of  Note  and  Indorsements.) 

On  this  day  of  ,  in  the  year  19      ,  I,  A.  B., 

notary  public  for  the  Province  of  ,  dwelling  at  ,  in 

the  Province  of  ,  at  the  request  of  ,  did  exhibit 

the  original  promissory  note,  whereof  a  true  copy  is  above  written, 
unto  ,  the  promisor,  personally  (or,  at  his  resid- 

ence, office  or  usual  place  of  business) ,  in  .  &nd 

peaking  to  himself  (or  his  wife,  his  clerk  or  his  servant,  &c),  did. 
demand  payment  thereof;  unto  which  demand  f       he      ) 

answered:  "  ."  1      she     S 

Wherefore  I,  the  said  notary,  at  the  request  aforesaid,  have  pro- 
tested, and  by  these  presents  do  protest  against  the  promisor  and 
indorsers  of  the  said  note,  and  all  other  parties  thereto  or  therein 
concerned,  for  all  costs,  damages  and  interest,  present  and  to  come, 
for  want  of  payment  of  the  said  note. 

All  of  which  I  attest  by  my  signature. 

(Protested  in  duplicate.) 

A.  B., 

Notary  Public. 
53  V.,  c.  33,  sch.  form  E. 

67 
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FORM  F. 

PB0TE6T  FOB  NON-PAYMENT  OF  A  NOTE  PAYABLE  AT  A  STATED  PLACE. 

(Copy  of  Note  and  Indorsements.) 

On  this  day  of  ,  in  the  year  19,  i 

A.  B.,  notary  public  for  the  JtrTovince  of  ,  dwelling  a: 

,  in  the  Province  of  ,  at  the  request 

of  ,   did  exhibit  the  original  promissory  note, 

whereof  a  true  copy  is  above  written,  unto  the 

promisor,  at  ,  being  the  stated  place  where  the  said 

note  is  payable,  and  there,  speaking  to  did  demand 

payment  of  the  said  note,  unto  which  demand  he  answered:  " 

Wherefore  I,  the  said  notary,  at  the  request  aforesaid,  have  pro- 
tested, and  by  these  presents  do  protest  against  the  promisor  and 
Jndorsers  of  the  said  note,  and  all  other  parties  thereto  or  therein 
-concerned,  for  all  costs,  damages  and  interest,  present  and  to  come, 
lor  want  of  payment  of  the  said  note. 

All  of  which  I  attest  by  my  signature. 

(Protested  in  duplicate.) 

A.   B., 

Notary  Public. 
53  V.,  c.  33,  sen.  form  F. 

FORM  G. 

NOTARIAL  NOTICE   OF  A  NOTING,  OR  OF  A  PROTEST  FOB  NON-ACCEPT- 
ANCE, OB  OF  A  PBOTEST  FOB  NON-PAYMENT  OF  A  BILL. 

(Place  and  Date  of  Noting  or  of  Protest.). 

1st. 

To  P.  Q.  (the  drawer.) 
at 

Sir, 
Your  bill  of  exchange  for  $  ,  dated  at 

the  day  of  upon  E.  F.,  in  favor  of  C  D.,  payable 

days  after  ,  .        j       was  this  day,  at  the  request  of 

'      noted  1  (    non-acceptance 

duly  protested    }    by  me  f0r    J     non-payment. 

A.   B., 
Notary  Public 
(Place  and  Date  of  Noting  or  of  Protest). 
2nd. 

To  C.  D.  (indorser), 
(or  F.  G.) 
at 

Sir, 
Mr.  P.  Q.'s  bill  of  exchange  for  %  ,  dated  at 

the  day  of  upon  E.  F.,  in  your  favor  (or  in  favor  of  CD.) 

(     sight     ) 
payable  days  after        j      date    j    and  by  you  indorsed, 

was  this  day,  at  the  request  of  ,  duly 

r         noted  )  (    non-acceptance. 


)  (    non-acceptance.    ) 

/      ^  me  for     /  "'non-payment   :   1. 

Notary  Public. 


protested    t 


53  V.,  c.  33,  sch.,  form  G. 
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FORM  H. 

NOTARIAL  NOTICE   OP   PBOTEST   FOR  NON-PAYMENT   OF   A  NOTE. 

{Place  and  Date  of  Protest) 

at 

Sir, 

Mr.  P.  Q.'s  promissory  note  for  $  -  dated  at 

C  days     \ 

the  day  of  payable  month    [after  date  to 

I  on— 


or  order,  and  indorsed  by  you,  was  this  day, 


you 
E.  F. 

at  the  request  of  ,  duly  protested  by  me  for  non- 

payment 

A.  B., 
Notary  PubHe. 
53  V.,  c  33,  sch.,  form  H. 

FORM  I. 

NOTARIAL  SERVICE  OF  NOTICE     OF   A   PROTEST  FOR   NON-ACCEPTANOT 

OR   NON-PAYMENT    OF    A    BILL,    OR   NOTE- 

(to  be  subjoined  to  the  Protest). 

And  afterwards,  I,  the  aforesaid  protesting  notary  public,  did 
Berve  due  notice,  in  the  form  prescribed  by  law,  of  the  foregoing 
protest  for  (non-acceptance)  of    ^  j    bill 

(   non-payment     \  (   note 

thereby  protested  upon       /  R  Q'  }       *e         ji^orsers  > 

/CD.,)  (    drawers    )      Per- 

sonally, on  the  day  of  (or,  at  bis  residence,  office  or  usual 

place  of  business)  in  ,  on  the  day 

of  ;    (or,  by  depositing  such  notice,  directed 

P.Q. 
to  the  said  at  ,  in  His  Majesty's  post 

CD. 
office  in  on  the  day  of  ,  and 

prepaying  the  postage  thereon). 

In  testimony  whereof,  I  have,  on  the  last  mentioned  day  and 
year,  at  aforesaid,  signed  these  presents. 

ffl  A.B., 

Notary  Public 
53  V.,  c.  33,  sch.,  form  J. 

FORM  J. 

PROTEST  BY  A  JUSTICE  OF  THE  PEACE    (WHERE  THERE  IS  NO  NOTABT) 
FOR  NON-ACCEPTANCE  OF  A  BILL   OR  NON-PAYMENT  OF  A  BILL 
OR  NOTE. 

(Copy  of  Bill  or  Note  and  Indorsements.) 

On  this  day  of  ,  in  the  year  19    ,  I,  N.  O., 

one  of  His  Majesty's  justices  of  the  peace  for  the  district  (or  county, 
&c),  of  ,  in  the  Province  of  dwelling  at  (or 

near)  the  village  of  ,  in  the  said  district,  there  being 
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no  practicing  notary  public  at  or  near  the  said  village  (or  any  other 
legal  cause),  did,  at  the  request  of 

and  in  the  presence  of 

well  known  unto  me,  exhibit  the 

original  whereof  a  true  copy  is  above  written 


I  bin  | 

(  note  J 


{drawer     \ 
acceptor    v  thereof,  personally  (or  at  hi* 

promisor    j 

residence,  office,  or  usual  place  of  business)  In 

and   speaking  to   himself  (his  wife,  his   clerk,  or  his  servant,  &c), 
did    demand  [  acceptance  )  thereof,    unto    which 

(     payment    ) 

demand  {         j    answered:    "  ." 

(she  ) 

Wherefore  L  the  said  justice  of  the  peace,  at  the  request  afore- 
said, have  protested,    and  by  these    presents  do  protest  against  the 
(drawer     and  Indorsers  J 

promisor,    and  indorsers  >  of  the  said 

acceptor,  drawer  and  indorsers    ) 

and  all  other  parties  thereto  and  th  re- 


\ biU  I- 

(  note  ) 


in  concerned,  for  all  exchange,  re-exchange,  and  all  costs,  damages, 
and    interest,    present    and    to    come,    for  want  of  j      Dayment 

t         V»i11  * 

of  the  said 


\  bm    1 

/     note      ) 


All  of  which  is   by  these  presents  attested  by  the  signature  of 
the  said  (the  witness)  and  by  my  hand  and  seal. 
(Protested  in  duplicate.) 

(Signature  of  the  witness.) 
(Signature  and  seal  of  the  J.  P.) 
53  V.,  c.  33,  sen.,  form  J. 


Index  to  Bills  of  Exchange  Act 

(A  dap  ted  from  Chalmei  s . ) 

(References  are  to  the  numbers  of  the  sections.) 

Acceptance, 

Defined  2  a.  35 

Delivery  or  notification  to  complete    . .     . .   39 

Cancellation  of,   by  holder       143 

Revocation   of,   by   drawee       39 

What  it  admits 128,129 

Must  be  signed,  and  on  bill 36,  131 

Form   and   interpretation  when  laws  conflict.  160 

Bill  in  a  set 158 

Not    promising   payment   of    money    is    in- 
valid  36 

Date,  when  necessary,  and  how  supplied   . .   30 
Proper   date   after   previous   refusal   to   ac- 
cept  37 

Before  bill  complete  in  point  of  form 37 

After  maturity 23  (2) 

After    dishonour  37  (2) 

In   general   by   drawee       35 

By  one  of  several  drawees       38 

By  two  or  more  drawees 18  (2) 

By  drawee  in  assumed  name 132 

Capacity  to  act  in  general       47 

Authority  to  accept  in  general 4 

Forged  or  unauthorized 49 

Blank  signature  filled  up  as 31 

Material  alteration  in 145,  146 

Presentment    for 75 

What  general  acceptance 38 

What  qualified 38 

Effect  of  qualified 84 

Holder's  option  to  take  qualified 83 

Excuse  for  delay  or  non-presentment  ....     84 

Acceptance  for  Honour  Supra  Protest 147-152 

Effect  on  holder's  right  of  action 82 

Presentment  for   payment 117 

Acceptor. 

Contract  with  holder 128,  129 

Measure  of  damages  against 134 

Payment  by,   as  a  discharge 139 

Effect  when    he  is  holder    of    bill    at  ma- 
turity   141 

Presentment  for  payment  to  charge     . .     . .    93 
Hoic  Liability  of  Acceptor  Negatived: 

Forgery    etc 49 

Capacity  negatived 47 

Consideration   negatived   (including  fraud 
or   illegality) 58 
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Accommodation  Bill. 

Presumption  as  to  bill  not  being 58 

Payment  by  party  accommodated 139 

Accommodation  party  defined 55 

Liability  to  holder  for  value     55  (2) 

Act  of  Honour 154 

Action. 

Includes  counter-claim  and  set-off 2 

Holder  may  bring,  in  bis  own  name   . .     . .     74 

Lost  bill  or  note 157 

Right  of  on  non-acceptance 82 

Address. 

Sufficiency  of,  when  notice  sent  by  post  and 

lost  104 

Of  drawer  or  indorse.r  of    dishonoured    bill 
not   known 103 

Administrator. 

Personal  liability  on  bill  signed  as 52 

May   indorse   without   personal   liability    . .      61  (2) 

After  Date  (Bill  payable). 

Omission    of    date        30 

Entitled  to  days  of  grace 42 

Calculation  of  maturity 44 

Presentment  for  acceptance,    when    neces- 
sary   75 

Extension  of    time  if  bill    comes    forward 

late,  76 

Acceptance   after   maturity,      23  (2) 

After  sight  (Bill  payable). 

Enti/tled  to  days  of  grace 42 

Computation  of  maturity 44 

Omission  of  date 30 

Date  after  previous  refusal  to  accept . .  . .  37 
Presentment  for  acceptance  required . .  . .  75 
Time   for   presentment       77 

Agent.    See  Principal  and  Agent. 

Allonge ..     ..     ..-    ..     ..;  62 

Alteration. 

What   material       ..     ..     ..     ..146 

Effect  of  material   on  bill       . .     . .     . .     . .  145 

Alternative. 

Drawee 18 

Payee       ..     .< ..     ..    19  (2) 

Antecedent  Debt  as  consideration  for  bill   ....     53 

Ante-dated    Instruments 27  (d.) 

Authority. 

To  fill  up  blanks 31 

To  fill  up  date       30 

To  pay  cheque 167  (2) 

Bank  and  Banker. 

When  holder  for  value  of  customer's  bills.    54  (1),  58 

Effect    of    customer's    death 167 

Cheques 165 

Duty  as  collecting  agents       100 

"ayment  when  payee  is  fictitious 21  (5) 

I  Holiday. 

-ill   falling  due  on 42,  43 

Vhen  excluded  in  computing  time       ..     ..     6 
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Bearer. 

Defined         2 

Included   in  term   "holder" 2 

Bill  payable  to: 

Defined  21  (3) 

Bill   is,   when  payee  fictitious 21  (5) 

Bill  indorsed  in  blank  is 21  (3) 

Negotiated   by   delivery      60  (2) 

Better  Security,  protest  for 116 

Bill    of   Exchange. 

Definition  17 

Compared   with   cheque      165 

Compared  with  promissory  note     185 

When  it  may  be  treated  as  a  note       . .     . .   26 

Inland   and   foreign       25 

Conflict    of    laws    as  to.      See    Conflict    of 

Laws,  

Form  and  interpretation 17 

Capacity  of  parties      47 

Forgery  49 

Consideration    for        53 

iransier  60 

Actions    on       74 

Duties  of  holder 75,  138 

Contracts  arising  out  of. 

Acceptor   and    holder  128 

Drawer  or  indorser  and  holder 130,  133 

Transferer  by  delivery  and  transferee  . .  137 
Acceptor  supra  protest    and    holder   ..     ..152 

Discharges         139-145 

Blank  or  Blank  Signature. 

Authority  to  fill  up,  in   bill 31 

Filling  up  date      30 

Indorsement  in  blank 67 

Conversion    into    special        67  (5) 

Business  Days. 

What  are,  or  are  not 2,  43 

Cancellation 

Of  bill  or  signature  by  holder       143 

If  by  mistake 144 

Capacity. 

General   rule  ..     •*    ••     ..47 

Case  of  Need ^ 

Certainty  (Requisite  in  Bill  or  Note). 

Time  of  payment on 

Designation  of  drawee       ^ 

Designation  of  payee  21 

Sum   payable  28 

Cheque 

Defined      ••     ••  165 

Provisions   as   to  bills,   how   far   applicable 

to         1«5 

Time  for  presenting  in  general 166 

Rights  of  holder  when  drawer  discharged ..  166 
Banker's     duty     to     customer     to     honour 

cheque      ^  < 

Action  on  lost  cheque       iD  < 

Post-dated *' 

Crossed  cheques 10S-  17t> 
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Christmas  Day. — See  Holiday. 

Collateral  Security. 

Note  containing  pledge  of 176 

Collection   (Indorsement  for). 

In  express  terms.    See  Restrictive  Indorse- 
ment   68 

Common  Law  and  Law  Merchant 10 

Computation. 

Time  of  payment 42,  44,  150,  164 

Sum  payable 28,  163 

Conditional. 

Bill  or  note 17,  126 

Acceptance 38 

Endorsement 66 

Conflict  of  Laws 160-164 

Consideration. 

What   constitutes  53 

Wihen  holder  is  holder  for  value 54 

Presumption  of 58  (1) 

What  evidence  shifts  onus  probandi  as  to  . .  58  (2) 

Holder  in  due  course 56 

Holder     claiming     under     holder     in     due 

course 57 

Accommodation  parties 55 

Expression  of,  not  essential 27 

Contingency. 

Bill  or  note  expressed  to  be  payable  on   . .  18,  186 

Crossed  cheque. — See  Cheque. 

Damages  (Measure  of) 134 

Date. 

Insertion  of,  proper,  but  not  essential   . .    . .  27 

Presumed  to  be   true  date 29 

Ante-dating  and  post-dating 27 

Dating  on  Sunday 27 

Alteration   of   material       145 

Interest  to  be  calculated  from 28 

Interest  if  bill  undated 28 

Power  to  holder  to  fill  in 30-31 

Presumption  if  indorsement  undated   . .     . .   71 

Presumption  if  acceptance  undated 30 

See  After  Date— After  Sight. 

Days  of  Grace 42 

Death. 

Of  Drawer: 

Banker's  authority  to  pay  cheque       . .  167 

Notice  of  dishonour 97,  103 

Of  indorser: 

Notice  of  dishonour 97,  103 

Of  Drawee,  or  Acceptor,  or  Maker: 

presentment  for  acceptance 78 

Presentment  for  payment 87 

Delivery. 

Definition  of 2 

Necessity  for,  to  complete   contract     . .     . .   39 

What   amounts    to        40 

Presumption   as   to   valid         41 

Negotiation  of  bill  payable  to  bearer  by     . .   60 
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Bill   payable  to  order  without  indorsement,  61 

Liability   of   transferer   by        137 

Demand.    (Bill  or  Note  Payable  on).  ' 

Expressed  to  be  so  payable 23 

Payable  at  sight  or  on  presentation   . .     . .   23 

No  time   for  payment  expressed 23 

Bill  accepted  or  indorsed  after  maturity,  is.  23  i 

When  deemed  overdue 70,  182 

Presentment  to   charge  maker  of  note. .    . .   183 
Presentment  to  charge  drawer  or  indorser  183 
Destruction  of  Bill. 

Protest      120 

Detention  by  drawee 120 

Discharge. 

Discharge   defined  139 

Payment  in  due  course 139 

Acceptor  holding  alt  maturity 141 

Renunciation    or    cancellation 142-143 

Alterations  145 

Dishonour. 

By  non-acceptance: 

Defined  81 

Consequences   of  82 

Omission  to  give  notice  of       96 

Negotiability  and  status  of  bill    after. .     72 

Subsequent    acceptance       37 

Measure    of     damages    against    drawer 

or  indorser       134 

Rights  of  holder  against  drawee   ..     ..12/ 
By  non-payment: 

Defined       95 

Consequences 96 

By  acceptor  supra  protest 117 

Dividend  Warrant. 

May  be  crossed  as  cheque       7 

Drawee. 

Same  person  as   drawer 26,  107 

Same   person   as   payee      . ,     19 

Fictitious  person 26,  92,  79 

Person  not  having  capacity  to  contract  . .    . .  26,  79,  107 

Certainty  required  in  address  to 20 

Alternative  or  in  succession 18 

Acceptance   by { 35 

Revocation  of  acceptance  by 39 

Holder's  right  to  funds  or  goods  in  hands 

of  .127 

Remedy  of  holder  of  cheque  against,  when 

drawer  discharged 166 

When  agent  of  holder  to  give  notice  of  dis- 
honour   100 

Death  of 79  87 

Payment  by,  as  a  discharge 139 

Presentment  for  acceptance  to       75 

See  Acceptor — Banker — Cheque — Payment — Dishonour. 

Drawee  in  Case  of  Need ..33 

Drawer.  ' 

Same  person  as  payee 19 

Same  person  as  drawee 26,  107 
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Two  or  more  drawers 62,  97 

Delivery  of  bill  to  payee 39 

Forged  or  unauthorized  signature  of   . .     . .  49 

Accommodation  drawer      55 

Capacity  of     . .       . ". 47 

Relation   to    indorsers . .     . . ' 130 

Payment  by,  as  a  discharge 139    ■ 

Re-transfer    to       73 

Re-issue  by      73 

Duty  to  give  duplicate  in  case  of  loss      .  .156 

Contract  with  holder 130 

Estoppels  which  bind  as   such       130 

Measure  of  damages  against 134 

How  Liability  Negatived: 

Forgery .49 

Consideration       negatived        (including 

fraud,  illegality) 58 

Capacity  to  contract  negatived 47 

Discharge  of   bill   or    discharge   between 

parties ..139 

Due  Date. — See  Computation  of  Time. 

How  determined  in  general 42 

Duplicate. 

Right  to,  when  bill  lost 156 

Duress 56,  58 

Endorsement,  etc. — See  Indorsement,  etc. 
Estoppel. 

Authority  to  fill  blanks 31,  32 

Arising  on  Bill: 

From  drawing  ..   ..    , 130 

From   accepting      128 

From  indorsing 131,  133 

From  accepting  supra  protest 162 

From  making  note 185 

Evidence. 

To  show  erroneous  cancellation 144 

To  contradict  the  date       29 

To  show  delivery  was  conditional 40 

Exchange. 

Rate  fixed  by  bill 28 

Executor. 

Presentment  for  payment  to 87 

Personal  liability  on  bill  signed  as 52 

May  indorse  without  personal  liability  . .    . .  61 
Fast-Day   (public). ^See  Holiday. 
Fictitious  Name  or  Party. 

Real  person  using  fictitious  name 132 

See  Drawer,  Drawee,  Payee. 
Foreign  Bill  or  Note. 

Defined  25 

Protest  of 112,  187 

Foreign  Law.— See  Conflict  of  Laws. 
Forgery. 

Forged  ot  unauthorized  signature 49 

Fraudulent  Alteration 145 

Fraud. 

Affecting   current  bill         56-58 

Affecting  overdue   bill        70 
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Good  Faith. 

Test  and   definition  of       3 

In  holder 56-58 

In  payer 139 

Good  Friday— See  holiday. 

Grace,  Days  of 42 

Holder. 

Defined 2 

Holder  for  value 54  (1) 

Holder  in  due  course 56 

Holder     claiming     from     holder     in     due 

course 57 

Relations  with  drawee  of  unaccepted  bill..  127 
Acceptor  or  maker  becoming,  at  maturity . .  141 
Duties: 

Presentment  for  acceptance 75-84 

Presentment  for  payment 85-95 

Protest  of  bill 112-114 

Presentment  when  reference  in  need  . .  33 
Presentment  to  acceptor  supra  protest..  117 
Notice  of  dishonour.. i 96-108 

Holiday    (Bank) 2,  43 

Bill  falling  due  on 42 

Illegal  Consideration. 

Current  bill 56 

Overdue  bill 70 

Inchoate  or  incomplete  Bill  or  Note 31 

Indemnity. 

On  obtaining  duplicate  of  lost  bill 156 

Action  on  lost  bill 157 

Indorsee. 

Included  in  term  "'holder" 2 

Certainty  required  as  to. 67 

Rights  under  conditional  indorsements..    ..     66 
Rights  under    restriotiove    indorsement..    ..     68 

Indorsement. 

Defined 2 

Dtlivery   requisite  to  complete 39 

Revocation  of,   by  indorser 39 

Transfer    of    bill    payable    to    order    with- 
out   61 

Overdue  or  dishonoured  bill 70 

Requisite  in  form 62 

Bill  in  a  set ! 159 

Allonge  or  "copy" 62 

Striking  out 139 

Forged  or  unauthorized 49 

Procuration  signature 51  • 

Presumption  as  to  time  when  undated   . .   . .  65,  71 

Presumption  as  to  order 65 

Indorsement  for  part  amount 62 

General  or  in  blank 67 

Special  or  full 67 

Conversion  of  blank  into  special 67 

Several  payees  or  indorsees 63 

Facultative,   e.g.,  waiving  notice 34 

Giving  reference  in  need 33 
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Conditional 66 

Restrictive 68 

By  bolder  when  mis-described 64 

By   person  in   representative   capacity    . .    . .  52,  61 

To  party  liable  on  bill 72 

Indorser. 

Revocation  of  indorsement  ;by< 39 

Who  liable  as 131 

Contract  with  holder 133 

Estoppels    which  bind 133 

Measure  of  damages  against 134 

Effect  of  payment  by 139 

Relations  of  successive,  inter  se 133 

How  liability  negatived: 

By  express  terms 34,  61 

Conditional  indorsement 66 

Restrictive  indorsement 68 

Re-transfer  to  prior  party 73 

Forgery 49 

Consideration        negatived        (including 

fraud,  illegality) 58 

Discharge  of  bill  or  discharge 139 

Infant. 

Capacity  to  incur  liability 47 

Informal  Bill. 

Incomplete  or  nchoate 31 

May  be  valid  as  equitable  assignment   . .    . .  17,  127 
Inland  Bill. 

Defined       25 

Damages   on       134 

Inland   note      177 

Instalments. 

Bill  payable  by 28 

Interest. 

On  what  bills 28 

From  what  date  it  runs 28 

Issue. 

When  hill  deemed  to  be  issued ;  . .     2 

Presumed  to  coincide  with  date  of  bill..    ..  29 

Joint  and  Several  Note 179 

Legal  Representative. — See  Executor. 

Lien,  as  consideration  for  bill 54 

Lost  Bill. 

Right   to  duplicate ' 156 

Protest  on  copy 120 

Maker  (of  Note). 

Damages  against  .. 134 

Contract  with  holder 185 

Provisions  of  Act  as  to  acceptor  apply  to  . .  186 
When  drawer  of  bill  may  be  treated  as..    ..26 

Presentment  for  payment  to  charge 183 

Maturity. — See  Computation  of  Time. 
Misdescription  or  Mis-spelling. 

Of  bill  in  notice  of  dishonour 98 

In  payee's  name 64 

In  designation  of  drawee. 
Month,  Interpretation  of 46 
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Negotiability. 

What    bills   originally    negotiable 21 

To  what  extent  bill  negotiable 69 

Restrained  by  indorsement 68 

Negotiation. 

Defined 60 

Modes   of   negotiation 60 

Re-transfer  to  party  liable 73 

Time  of  negotiation 71 

Rights  required  by 61,  74 

Non-business  Day. 

What  is,  or  is  not 2 

Bill  falling  due  on 42 

When  excluded  in  concluding  time 6 

Notice  of  Dishonour. 

When  necessary 96 

By  whom  given  and  how 97,  98,  103 

By  agent  . .    . . 100 

For  whose  benefit  enures 102 

Within  what  time  by  holder 97,  98 

Within   what   time   by   party    receiving 

notice  .' 101 

How,  if  party  to  be  charged  is  dead  . .  . .  97 

Several  drawers  or  indorsers 97 

Verbal  or  written  . .   . . 98 

Return  of  dishonoured  bill 99 

Requisites  in  form 99 

Misdescription  in 99 

Miscarriage  of  post 104 

When  dispensed  with 106-108 

Excuses  for  delay 105 

Bill     dishonoured     by     non-acceptance 

and  non-payment 96 

Notice  of  Protest 126 

Notice  of  Qualified  Acceptance 83,  84 

Noting,  wfhen  equivalent  to  protest 118,  119 

Overdue  Bill. 

Negotiability  of 70 

Liability  of  Indorsed  of 23 

Acceptance  of 23 

Status     of     bill     dishonoured     by     non-ac- 
ceptance      37 

When  deemed  overdue 70-72 

Parties. 

Necessary  to  bill  of  exchange 17 

Necessary  to  promissory  note 176 

Capacity  of 47 

Payee. 

Included  in  term  "holder" 2 

Same  person  as  drawer 19 

Same  person  as  drawee 19 

Same  person  or  firm  as  maker 176 

Certainty  required  in  designation 21 

Blank  for  name  of 31 

Fictitious 21 

Alternative 19 
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Several  payees 19,  63 

Indorsement  by,  where  misdescribed 64 

Payment  (of  Bill). 

In  due  course,  what  and  eeect.. 139 

Accommodation  bill 139 

Bill  in  a  set 159 

Forged   bill   or   note 50         ~ 

Payment  for  Honour  supra  Protest 153 

Place.     Of  payment: 

Indicated  in  body  of  note 183,  184 

Indicated  by  memorandum  on  note 184 

Presentment   for   payment  of  bill,  where   none 

indicated 87  (2) 

Post-dating. 

Bill,  cheque,  or  note 27 

Post  Office. 

Notice  of  dishonour  sent  through 103 

Presentment  for  acceptance  through   . .     . .   78 
Presentment   for   payment   through      . .     . .  90     V 

Miscarriage    of       104 

Presentment  for  acceptance. 

When  necessary      75 

Consequence  of  omission  when  necessary   . .  77 
Time  for,  when  bill  payable  after  sight   ..  77 
Domiciled  bill  coming  forward  late     . .     . .   76 

By  whom  to  be  made       78 

To  whom  and   when 78 

Several  drawees     78 

If  drawee  dead 79 

When  through   post    office       78 

Excuses  for  non-presentment 79 

Dishonour  and  its  consequences 81 

Representment  after   dishonour 37 

Presentment  for  payment. 

To  charge  Drawer  or  Indorsers 85 

Consequence  of  omission 85 

At  what  time  bill  payable  on  demand..    86 
At  what  time  note  payable  on  demand..  180 

By  whom  and  to  whom . .  87 

Production   of   bill        .' .     . .  93 

At  what   place       88 

Several   payors 87 

Payor  dead 87 

Through  post  office 90 

Excuses  for  non-presentment 92 

Excuses  for  delay 91 

Dishonour  and  its  consequences     . .     . .  95 

To  charge  acceptor 93 

To  Acceptor  for  Honour  or  Case  of  Need..     ..117 

Time  and  mode     94 

Principal  and  Agent. 

Liability  of  Principal  to  Holder: 

On  instrument   when   unnamed 131 

Procuration     signature       51 

Construction    of    signature        52 

Forged   signature  50 

Signature  as  agent  or   representative    . .   52 
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Existence  and  Effect  of  Agency: 

Evidence   of   agency 4 

Indorsee      under      restrictive      indorse- 
ment,  an   agent     68 

Notice  of  dishonour  given  by   agent  in 

his  own  name 98 

Agents  to  receive  notice  of  dishonour..  98 
Time    for    transmitting    notice    of    dis- 
honour through  agent 100 

Procuration. 

Signature 51 

Promissory  Note. 

Defined       176 

How  far  provisions  as  to  "bills"  apply  to..  186 
When  bill    of  exchange  may  be  treated  as..    26 

Inland  or  foreign 177 

Necessary   parties         176 

Maker  and  payee  same  person 176     • 

Delivery  to  payee  to  give  effect  to 178 

Containing  pledge  of  security 176 

Of    corporation,    under    seal    without    sig- 
nature       5 

Construction  when  signed   by  agent    . .     . .   52 

Presentment  to  charge  maker         183 

Presentment  to  charge  indorser     184 

Protest  of,  unnecessary  when 187 

Payable  on  demand: 

Time  for  presenting  to  charge  indorser.  180 

When  deemed   overdue      182 

Joint  and  Several  Note 179 

Protest. 

May  be  extended  from  noting  at  any  time..  118,  119 

Foreign  bills  must  be  protested     112 

At  what  time  to  be  made       j.19 

At  what  place  generally     121 

Requisites  in  form 122,  125 

By  justice  of  the  peace  if  no  notary  available  123 

Of  lost  bill,  or  for  non-delivery 12u 

Recovery  of  expenses  of 134 

Excuses  for   non-protest  and  delay 110,  111 

Not  necessary  to  charge  acceptor         . .     . .  109 
For  non-payment    to    charge    acceptor  for 

honour 117 

On  dishonour  by  acceptor  for  honour    ..    ..117 

For  better  security      116 

Public  Holiday— See  Holiday. 
Qualified. 

What  acceptances  are 38 

Holder's  option  to  take 83 

Ratification. 

Of  forged  or  unauthorized  signature   ..     ..50 

Reasonable  diligence 76,  79,  89,  97,  106 

Reasonable   hours         78 

Reasonable  Time: 

Presentment  for   acceptance 77 

Presentment  for   payment . .    . .  86,  166,  180 

Filling   of  blank   signature      32 

Re-issue 73,140 
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Representative. 

Personal  liability  of  person  signing  as  . .    . .  52,  61 

Restrictive   Indorsement 68 

Revocation. 

Of  acceptance  by  drawee 39 

Of  indorsement  by   indorser 39 

Of  authority  by  death       167 

Seal. 

Sufficiency    as    signature 4 

Set  (Bill  drawn  in) 158,  159 

Sight. 

"At  sight" 24 

Signature. 

Delivery  to  give  effect  to 39,  178 

Immaterial  by  what  hand,  if  authorized     ..     4 

Of  corporation 547 

Blank         31 

Of     drawer      17 

Of  indorser        .' 62,  131 

Of  acceptor 35 

Of  acceptor  supra  protest   . .    . .) 147 

Of  maker  176 

Essential  to  liability  on  bill 131 

Effect   of  "per  proc."       51 

Liability  of  person  signing  as  agent  or  re- 
presentative       . .     . .  52 

Forged    of   unauthorized 49-50 

Cancelled  by  mistake         . .     ; 143 

To  notice  of  dishonour 99 

Special  Indorsement. 

Definition 67 

Distinguished  from  restrictive 68 

Indorsement  in   blank   converted   into   . .    . .  67 

Sum  Payable. 

Must  be  expressed  in  money 17 

Certainty  required   in  statement 28 

Discrepancy  between  words  and  figures     . .    28 

Authority  to   fill   blank     ..     ..• 31 

How  computed: 

Bill    payable    in    foreign    currency. .     . .  160 

Bill  expressed  to  bear  interest 28 

Bill  payable  according  to  exchange. ...     28 
Alteration  of  material 146 

Sum   Recoverable 134 

Sunday. 

Bill  falling  due  on 42 

Bill  issued  on 27 

When  excluded  in  computing  time       ..     ..     6 

Thanksgiving  Day — See  Holiday 

Time  of  Payment. 

Certainty  required  as  to 17,  24 

Qualified  by  acceptance     38 

Effect  of  alteration  in       146 

No   time   expressed       23 

Bill   payable  at  "on  demand"  or  "on  pres- 
entation"     23 

Accepted  after  maturity ,. .   . .  23 

Indorsed  after  maturity 23 

Days  of  grace 42 
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Transfer. 

By  negotiation  according  to  Law  Merchant: 
Negotiation   defined      CO 

What  bills   negotiable       21,  69 

In  what  manner: 

Mode  determined  by  form       60 

•      Indorsement  defined.. 2 

Formal  requisites  of  indorsement         . .   62 

Partial  Indorsement 62 

Indorsement   in   blank       67 

Special  indorsement      67 

Indorsement  with  reference  in  need   . .   34 

Conditional    indorsement 66 

Restrictive  or  agency  indorsement      . .   68 

Certainty  required  as  to  indorsee 67 

Re-transfer  and  re-issue 73 

At  what  time: 

When  bill  ceases  to  be  negotiable        . .    69 

•  Transfer  before  ftompletion      31 

Presumption  as  to  time      71 

When    bill    deemed   overdue 70 

Negotiation  after  dishonour  by  non-ac- 
tance  72 

Rights  resulting: 

General  rights  of  holder 74 

Title    through    fictitious    payee    or    in- 

dorser 21,  67 

To  duplicate  of  lost  bill 156 

Action  on  lost  bill       157 

Transferor  by  Delivery. 

Defined       137 

Warranty   of 138 

Value. 

Defined 2,  53 

Waiver. 

Of  liabilities  of  parties  by  holder 142 

Of  presentment  for  payment, 92 

Of  holder's  duties 34 
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Directorates    of    Canadian 
Chartered    Banks   and    Incor- 
porated   Companies, 

The  Shares  of  which  are  Listed  on  any  Stock  Exchange, 

Dividends  paid  and  Dates. on  which  the  same 

are  payable. 


BANKS. 

THE  BANK  OF  BRITISH  NORTH  AMERICA. 

Head  Office  fob  Canada — Montbeal. 

Paid  Up  Capital,  $4,866,666.66;    Reserve  Fund,  $2,336,000.00. 

Dividend    6    per    cent.,    1    per    cent.    Bonus   per    Annum,    payable 

3rd  April  and  3rd  Oct. 

W.  S.  Goldby,  Manager.  A.  G.  Wallis,  Secretary. 

COUBT    OF    DlBECTOBS    IN    ENGLAND. 

J.  H.  Brodie.  E.  A.  Hoare 

J.  J.  Cater.  Henry  J.  B.  Kendall. 

J.  H.  M.  Campbell.  Frederick  Lubbock. 

Richard  H.  Glyn.  C.  W.  Tomkinson. 

G.  D.  Whatman. 
H.    Stikeman,    General    Manager   for   Canada. 


LA  BANQUE  PROVINCIALE  DU  CANADA. 

Head  Office.  Montbeal. 
Capital  Authorized— $2,000,000. 

Capital   Paid    Up,    $1,000,000.00;    Surplus    Fund,    $246,000.00. 
Dividend  8  per  cent,  per  annum,  payable  Jan.,  April,  July  and  Oct. 

DlBECTOBS. 

President, — H.  Laporte;     Vice-President, — Wm.  F.  Carsley. 
Hon.  Louis  Beaubien  Tancrede  Bienvenu. 

Rod.  Forget,   M.   P.  Alpbonse  Racine. 

G.  M.  Bosworth. 


THE  CANADIAN  BANK  OF  COMMERCE. 

Head  Office.  Tobonto. 

Capital  Paid  Up,,  $10,000,000;  Rest,  $5,000,000. 

Dividend    8    per   cent,    per    Annum,    payable    1st   March,    1st   June 

1st  September. 

DlBECTOBS. 

President— B.  E.  Walker.;  Vice-President— Robert  Kilgour. 

Hon.  Geo.  A.  Cox.  Hon.  L.  Melvin  Jones. 

Matthew  Leggat.  Frederic  Nicholls. 

James  Crathern.  H.  D.  Warren. 

John  Hoskin.  K.C..  LL.D.  Hon.  W.  C.  Edwards. 

Joseph  W.  Flavelle.  Z.  A.  Lash,  K.C. 

A.  Kingman.  E.  R.  Wood. 
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DOMINION    BANK. 

Head  Office,  Toronto. 

Capital  Paid  Up,  $3,980,000;    Reserve  Fund  and  Undivided  Profits, 

$5,300,000. 
Dividend  12  per  cent,  per  Annum,  payable  1st  Jan.,  April,  July,  Oct 

Directors. 
President— E.  B.  Osier,  M.P.;   Vice-President,  W.  D.  Matthewa 
A.  W.  Austin  J.  C.  Eaton, 

W.  R.  Brock.  R.   J.   Christie. 

James  Carruthers.  J.  J.  Foy,  K.C.,  M.L.A. 

A.  M.  Nanton. 


EASTERN  TOWNSHIPS  BANK. 

Head  Office,  Sherbrooke  Quebec. 

Capital  Authorized  $3,000,000;     Capital  Paid  Up,  $3,000,000; 

Reserve,  $2,000,000. 

Dividend,  8  per  cent,  per  Annum,  payable  1st  Jan.,  April,  July  and 

October. 

Directors. 
President — Wm.    Farwell;    Vice-President — S.   H.    C.   Miner. 
C.  H.  Kathan.  A.  C.  Flumerfelt. 

G.  Stevens.  Frank  Grundy. 

J.  S.  Mitchell.  O.  A.  Robertson. 

Geo.  G.  Foster,  K.C. 


BANK  OF  HAMILTON. 

Head  Office.  Hamilton. 

Capital,   $2,500,000;      Reserve   $2,500,000;      Total  Assets.  $32,000,000. 
Dividend,  10  per  cent,  per  Annum,  payable  1st  Mar.,  June,  Sept.  and 

December. 

Directors. 

President— Hon.    W.   Gibson;    \  ice-President  and  General  Manager 
James  Turnbull. 
Cyrus  A.  Birge.  Col.  The  Hon.  J.  S.  Hendrie,  C.V.O. 

Geo.  Rutherford.  Cnarles  C.  Dalton. 


BANQUE   D'HOCHELAGA. 

Head   Office,   Montreal. 

Capital,  $2,500,000;     Rest,  $2,000,000. 

Dividend  8   per  cent,  per  Annum  payable   1st  March,   June,   Sept. 

and  December. 

* 
Directors. 
President— F.  X.  St.  Charles;  Vice-President,  R.  Bickerdike. 
Hon.  J.  D.  Rolland.  A  Turcotte. 

J.  A.  Vaillancourt.  J.  M.  Wilson. 

E.  H.  Lemay. 
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'     THE  HOME  BANK  OF  CANADA. 

Head  Office,  Toronto,  Ont. 

Capital   Authorized,    $2,000,000;    Paid    Up,    $944,200;    Rest,    $297,705. 
Dividends  6  per  cent.,  payable  1st  June  and  December. 

Directors. 
President— Eugene   O'Keefe;   Vice-President— Tbomas  Flynn. 
E.   G.   Gooderham.  Lt.-Col.  John.   I.  Davidson. 

W.  Parkyn  Murray.  John  Persse,  Winnipeg,  Man. 

J.  Kennedy,  Swan  River,  Man.     Lt.-Col.  James  Mason. 


IMPERIAL  BANK  OF  CANADA. 

Head  Office.  Toronto. 

Capital  Authorized,  $10,000,000.00. 

Capital  PaM  Up,  $4,995,000;     Reserve  Fund,  $4,995,000. 

Dividend  11  per  cent,  per  Annum  payable  1st  Feb.,  May,  Aug.  and 

November. 

Directors. 
President— D.  R.   Wilkie;   Vice-President— Hon.   Root.  Jaffrey. 
Wm.  Ramsay.  J.  Kerr  Osborne. 

Wm.  Whyte.  Elias  Rogers. 

Cawthra  iviulock.  Peleg  Howland. 

Wm.  Hamilton  Meredith,  M.D.      Chas.   Cockshutt. 
Hon.  Richard  Turner. 


THE  MERCHANTS'  BANK  OF  CANADA. 

Head   Office,   Montreal. 

Capital  Paid  Up,  $6,000,000;  Reserve  and  Undivided  Profits* 

$4,267,400. 

Dividend  8  per  cent,   per  Annum,  payable  1st  March,  June,  Sept 

and  December. 

Directors. 
Pres  —  Sir  H.   Montagu   Allan;    Vice-President,  Jonathan   Hodgson. 
Thos  Long.  C.  M.   Hays. 

C.  F.  Smith.%  Alex  Barnet 

Hugh  A.  Allan.  F.  Orr  Lewis. 

Bryce  J.  Allan. 


MERCHANTS  BANK  OF  PRINCE  EDWARD  ISLAND. 
(Absorbed  by  Canadian  Bank  of  Commerce.  June  1,  1906.) 


THE  METROPOLITAN  BANK. 

Head  Office.  Toronto. 

Capital  Paid  Up,  $1,000,000;  Reserve  Fund,  $1,000,000. 
Dividend  8  per  cent,  per  annum,  1st  Jan.,  April,  July,  October. 

Directors. 
President— S.  J.  Moore,    Vice-President,  D.  E.  Thomson,  K.C. 
Jas.  Ryrie.  Thos.  Bradshaw. 

John  Firstbrook.  Sir  W.  Mortimer  Clark. 
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THE   MOLSONS   BANK. 

Head    Office,   Montreal. 

Capital'  Paid  Up,  $3,374,000.00,     Reserve  Fund,  $3,374,000.00. 
Dividend  10  per  cent,  per  Annum,  payable  1st  Jan.,  April,  July  and 

October. 

Directors. 
Pres. — Wm.   Molson  Macpherson;   Vice-President,  S.  H.  Ewing. 
W.  M.  Ramsay.  H.    Markland    Molson. 

J.   P.   Cleghorn.  Geo.  E.  Drummona. 

Wm.  C.  Mclntyre. 


BANK    OF    MONTREAL. 

Head  Office,  Montreal. 

Capital,  $14,400,000;    Rest,   $11,000.00;   Undivided  Profits,   $903,530.20 
Dividend  10  per  cent,  per  Annum,  payable  1st  Mar.,  June,  Sept.  and 

December. 

Directors. 
Hon.  Pres. — Rt.  Hon.  Lord  Strathcona  and  Mount  Royal,  G.O.M.G 
President — Hon.    Sir   Geo.   A.   Drummond,    K.C.M.G. 
Vice-President — Sir  Edward  Clouston  Bart, 
A.  T.  Paterson.  James  Ross. 

E.  B.  Greenshields.  Hon.  Robt.   Mackay. 

Sir  Wm.    C.   McDonald.  Sir  T.  G.  Shaughnessy. 

R.  B.  Angus.  David  Morrice. 

C.  R.  Hosmer. 


THE   MONTREAL  CITY  AND  DISTRICT   SAVINGS  BANK. 

Head   Office,   Montreal. 

Capital  Subscribed,  $2,000,000;   Capital   Paid  Up,  $600,000;   Reserve 
Fund,  $900,000. 

Directors. 
President — Hon.   Aid.  J.  Ouimet. 
Michael  Burke.  Richard  Bolton. 

Hon.  Robert  Mackay.  G.  N.  Moncel. 

H.  Markland  Molson.  Robert  Archer. 

Hon.  R.  Dandurand.  M.  Nowlan  de  Lisle. 

Hon.  C.  J.  Doherty. 
A.  P.  Lesperance,  General  Manager. 


LA  BANQUE  NATIONALE. 

Head    Office,  Quebec. 

Capital  Authorized,   $2,000,000.00;    Capital  Subscribed,   $1,800,000.00; 

Capital  Paid  Up,  $1,800,000.00;     Reserve   Fund,  $900,000.00 

Profit  and  Loss  Account,  $52,584.03. 

Dividend  7  per  cent,  per  Annum,  payable  1st  May,  1st  February, 

1st  August  and  1st  November. 

Directors. 
President— R.   Audette;  Vice-President— Hon.   Justice  A.  Chauveau. 
V.  Chateauvert.  J.  B.  Laliberte. 

Naz.  Fortier.  V.    Lemieux. 

C.  Pettigrew. 
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THE  BANK   OF    NEW  BRUNSWICK. 

Head   Office,  St.  John,  N.B. 

Capital,    $735,000.00;      Rest,    $1,268,000.00. 
Dividends  12  per  cent,  per  Annum,  payable  1st  Jan.,  April,  July  and 

October. 

Directors. 
President— James    Manchester;    Vice-President— Walter   W.    White, 

M.D. 
Francis  P.  Starr.  G.  West  Jones. 

T.  McAvity.  Charles  P.   Baker. 

R.  B.  Kessen,  General  Manager. 


THE  NORTHERN  CROWN  BANK. 
Head  Office.  Winnipeg,  Man. 
Capital  Authorized,  $6,000,000;     Paid  Up,  $2,200,000. 
Directors. 
President— Sir   D.    H.    McMillan,    K.C.M.G.;    Vice-Presidents— Capt. 
Wm.  Robinson  and  Ed.   Gurney. 
Alan  J.  Adamson,  M.P.  John  A.  McDougall. 

D.  C.  Cameron.  Hon.  R.  P.  Roblin 

Hon.  W.  H.  Montague.  A  Stamford  White. 

Frederick  Nation.  Chas.  Adams. 

J.  W.  de  C.  O'Grady.  J.  L.  Coffee. 

Chas.  Magee. 


BANK  OF  NOVA  SCOTIA. 

Head  Office,  Halifax,  N.S. 

General  Manager's  Office,  Toronto. 

Capital    Paid   Up..    $3,000,000;      Reserve   Fund,   $5,400,000. 

Dividend  12  per  cent,  per  Annum,  payable  1st  Jan.  April,  July  and 

October. 

Directors. 
President— John  Y.    Payzant;    Vice-President— Chas.   Archibald. 
R.  L.  Borden.  J.  Walter  Allison. 

G.  S.  Campbell  Hector  Mclnnes. 

H.  C.  McLeod. 


THE  ONTARIO  BANK. 
(In  Liquidation). 


THE  BANK    OF   OTTAWA. 
Head   Office,   Ottawa. 

Capital  Authorized,  $5,000,000. 
Capital  Paid  Up,  $3,000,000;  Rest  and  Undivided  Profits,  $3,327,832.48. 
Dividend  10  per  cent,  per  Annum,  payable  1st  March,  1st  June,  1st 

September  and   1st  December. 

Directors. 
President— George  Hay;   Vice-President— David  Maclaren. 
Henry  N.   Bate.  John  B.  Fraser. 

Hon    George  Bryson.  Denis  Murphy. 

Henry  K.   Egan.  George  H.  Perley,  M.P. 

Edwin  C.  Whitney. 
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PROVINCIAL    BANK    OF    CANADA. 
(See  La  Banque  Provinciale  du  Canada.) 


THE    QUEBEC   BANK. 
Head   Office,  Quebec. 

Capital,   $2,500,000;      Rest,   $1,250,000. 
Dividend  7  per  cent,  per  Annum,  payable  1st  March,  June,  Sept.  and 

December. 

Directors. 
President — John  T.   Ross;      Vice-President — Vesey  Boswell. 
Gaspard  LeMoine.  Thos.  McDougall. 

W.  A.  Marsh.  F.  W.  Ross. 

G.   G.   Stuart,  K.C. 


ROYAL  BANK  OF  CANADA. 
Head  Office,   Montreal. 

Capital    Paid   Up,    $3,900,000;    Reserve,    $4,390,000. 

Dividend  10  per  cent,  per  Annum,  payable  1st  Jan.,  April,  July 

and   October. 

Directors. 

President — Thomas  E.  Kenny;  Vice-President — H.  S.  Holt. 
Thomas  Ritchie.  F.  W.  Thompson. 

Wiley  Smith.  E.   L.   Pease. 

H.  G.  Bauld.  G.  R.  Crowe. 

Hon.  David  Mackeen.  D.  K.  Elliott. 

James  Redmond.  W.  H.  Thome. 


THE  STANDARD  BANK  OF  CANADA. 
Head  Office,  Toronto. 

Capital  Paid  Up,   $1,562,500,00;    Reserve  Fund,  $1,762,500.00. 
Dividend  12  per  cent,  per  Annum,  payable  1st  Feb.,  May,  Aug.  and 

November. 

Directors. 

President— W.    F.    Cowan;    Vice-President— Frederick    Wyld. 
W.  F.  Allen.  W.  R.  Johnston. 

Wellington  Francis.  F.  W.  Cowan. 

H.   Langlois. 


LA  BANQUE  DE  ST.   HYACINTHE. 
(In  Liquidation). 
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SAINT    STEPHEN'S    BANK. 

St.  Stephen.  N.B. 

™   •,,       CaP^1   paid   Up,   $200,000;      Reserve    $52  50n 
Dividend  5  per  cent,  per  Annum,  pkyabfe ?mE.  3^  and  Sept.  30. 

Directors. 
PFerankenT7Jrnk    T°dd;    Vice-President-John    D.    Chipman. 

Henrv  P    Tn^  John  D-  ChiP°ian. 

Henry  F.  Todd.  John  G   Murchie 

J.  T.   Whitlock. 


THE  STERLING  BANK  OF  CANADA. 

Head  Office,    Toronto.   Oxt. 

Capital   Authorized,   $1,000,000;     Paid   Up,    $807,300.00. 
Directors. 
President— G.   T.    Somers;   Vice-President    W    K    George 
C.   W.   Spencer.  John  H.  Til'dem 

R.  Y.  Eaton.  Wm.  Dineen 

Noel  Marshall.  h.    Wilberforce  Aiklns,  B.A., 

S/idney  Jones.  M.D.,  M.R.C  S    (Eng.) 


BANK   OF  TORONTO. 

Head  Office,   Toronto. 

Paid-Up   Capital,   $4,000,000;    Reserve   Fund,    $4,500,000. 

Dividend  10  per  cent,  per  annum,  payable  quarterly  1st  March,  1st 

June,   1st  September,   1st  December.. 

Directors. 
President— William  H.   Beatty;   Vice-President— W.   G.  Ooodert 
Robert  Reford.  John  Macdonald. 

Hon  C.  S.  Hyman  Albert  E  Gooderham. 

Robert  Meighen.  Nicholas  Bawlf. 

William  Stone.  Duncan  Coulson. 


THE  TRADERS'  BANK  OF  CANADA. 

Head  Office,  Toronto. 

Date  of  Incorporation,  1885. 

Capital    Authorized,    $5,000,000;      Capital    Subscribed.    $4,367,500. 

Capital  Paid  Up.  $4,353,000;  Rest,  $2,000,000. 

Directors. 
President— C.   D.  Warren;   Vice-President— Hon.  J.   R.  Stratton. 
C.  S.  Wilcox,  Hamilton.  W.  J.  Sheppard,  Waubaushene. 

C.  Kloepfer,  Guelph.  E.  F.  B.  Johnston,  K.C. 

H.  S.  Strathy. 
Dividend  7  p.c.  per  Annum,  payable  1st  Jan.,  Ap      ril,  July  and 

October 
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UNITED  EMPIRE   BANK  OF   CANADA. 

Head  Office.  Toronto. 

George  P.  Reid,  gen  manager. 


UNION   BANK    OF   CANADA. 

Head   Office,  Quebec. 

Capital  Authorized,  $4,000,000;     Capital  Paid  Up,  $3,200,000; 
Rest,    $1,500,000. 
Dividend   7   per   cent,   per   Annum,   payable   quarterly,   1st  March., 
June,   Sept.,  Dec. 

Directors. 
President — Hon.    John    Sharpies;    Vice-President — Wm.    Price. 
M.  B.  Davis.  E.   J.   Hale. 

R.  T.  Riley.  Geo.  H.  Thompson. 

Wm.  Shaw.  E.    L.   Drewry. 

John  Gait.  F.  E.  Kenaston 


UNION  BANK  OF   HALIFAX. 

Head  Office,  Halifax,  N.S. 

Capital  Paid  Up,  $1,500,000. 

Reserve   Fund.   $1,175,000. 

Dividend  8  per  cent,  per  Annum,  payable  28th  Feb.,  31st  May, 

31st  Aug.  and   30th  November. 

Directors.  v 

President — Wm.   Robertson;    Vice-President— Wm.    Roche.    M.P. 
C.  C.  Blackadar.  A.  E.  Jones. 

E.  G.  Smith.  W.  M.  P.  Webster. 


THE  WESTERN  BANK  OF  CANADA. 

Head   Office,   Oshawa,   Ont. 

Authorized      Capital,     $1,000,000;        Subscribed     Capital,      $555,000; 

Paid  Up  Capital,  $555,000;     Rest  Account,  $350,000. 
Dividend   7  per  cent,  per  Annum,  payable  1st  April  and  1st  Oct, 

Directors. 
President— John    Cowan;    Vice-President— R.    S.    Hamlin. 
W.  F.  Cowan.  Thos.  Paterson. 

Robt.  Mcintosh,  M.D.  W.   F.  Allan. 


FARMERS'  BANK  OF  CANADA. 

Head  Office.  Toronto. 

Authorized    Capital,   $1,000,000. 

Capital    Subscribed,    $1,000,000. 

Capital  Paid  Up,  $482,683. 

Directors. 
President— Lieut-Colonel   James  Munro,  M.P.P.,   Embro,  Ont. 
Vice-President  and   General   Manager;   W.   R.  Travers. 
Allan  Eaton,  Mt.  Nemo,  Ont.     W.  G.  Sinclair.  Zimmerman.  Ont 
Burdge  Gunby,  Kiibride,  Ont.       A.    Groves,   M.D.,   Fergus, 


MISCELLANEOUS  COHPANIES. 


THE  BELL  TELEPHONE  COMPANY. 

Head  Office,  Montreal. 

Incorporated  1880;  Capital  Stock,  $12,500,000. 

Directors. 

President— C.    F.    Sise;    Vice-President— Hon.    Robert    Mackay. 
Theo.  N.  Varl.  Robert  Archer. 

"W.  R.  Driver.  Hugh  Paton. 

Charles  Cassils  H.  D.  Warren. 

Thos.  Sherwin. 
W.  H.  Black,  Secretary. 

Dates  on  which  Dividends  are  payable  15th  Jan.,  April,  July  and 
Oct.    Rate  of  last  Dividend,  2  per  cent,  per  quarter. 


THE  BRITISH  AMERICA  ASSURANCE  COMPANY. 

Head  Office,  Toronto. 

Incorporated   Feb.    13,   1883;      Capital    Stock,    $1,400,000.00. 

Directors. 
President — Hon.    Geo.   A.   Cox;      Vice-President— W.   R.   Brock, 

Robert  Bickerdike,  M.P.  Frederic  Nicholls. 

Augustus  Myers.  E.   W.    Cox. 

D.  B.  Hanna.  Z.  A.  Lash. 

W.  B.  Meikle.  E.  R.  Wood. 

Alex  Laird.  James  Kerr  Osbourne. 

Geo.  A.  Morrow.  John  Hoskin,  K.C..  LLD. 
Lt.-Col.  Sir  H.  M.  Pellatt. 

Officers: 

W.  B.  Meikle,  Gen.  Manager.      P.  G.  Kimberley,  Asst.  Secretary. 
P.  H.  Sims,  Secretary.  W.  H.  Banks,  Asst.  Secretary 
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CANADA  LIFE  ASSURANCE  COMPANY, 

Head  Office,  Toronto. 

Incorporated  21st  August,   1849;  Capital   Stock  fully  Paid  Up, 

$1,000,000. 
President— Hon.  Geo.  A.  Cox;     Vice-President— John  Hoskin,  K.C.; 
Joint    General  Managers — E.  W.  Cox  and  F.  Sanderson; 
Secretary — A.  Gillespie;   Treasurer — H.  L.  Watt. 

Directors. 
Kenneth  MacKenzie.  Adam  Brown. 

Hon.  Robert  Jaffray.  E.  R.  Wood. 

Z.  A.  Lash,  K.C.  F.  Sanderson. 

John  Hoskin,  K.C,  LL.D.  B.  E.  Walker,  D.C.L. 

E.  W.  Cox.  H.  B.  Walker. 

A.  Bruce,  K.C.  Hon.  Geo.  A.  Cox  (Pres.). 

Hon.  Wm.  Gibson.  Charles   Chaput. 

Geo.  H.  Russel. 


CANADA    PERMANENT   MORTGAGE   CORPORATION. 
Head  Office,  Toronto. 

Incorporated     1899;    Capital    Stock    (paid-up),    $6,000,000;    Reserve 
Fund,  $2,750,000.00;     Assets,  $25,778,809.85. 

Directors. 
President— W.   H.    Beatty;    1st  Vice-President,   W.   G.  Gooderham; 
2nd  Vice-President— W.  D.  Matthews. 
J.  Herbert  Mason.  Frederick  Wyld. 

G.  W.  Monk.  S.  Nordheimer. 

Ralph  K.   Burgess.  George  F.   Gait   (Winnipeg). 

R.  T.  Riley  (Winnipeg). 

R.  S.  Hudson  and  John  Massey,  Joint  General  Managers. 

Secretary — George  H.  Smith. 

Dates  on  which  Dividends  are  payaole,  January  and  July;  Rate  of 

last  Dividend  7  per  cent. 


THE  CANADIAN  COLORED  COTTON  COMPANY 
Head  Office,  Montreal. 
Incorporated  1892;  Capital  Stock,  $2,700,000.00. 
Directors. 
Pres.— D.  Morrice;  Vice-Pres.— Hon.  Sir  Geo.  Drummond,  K.C.M.G. 
Sec. -Treasurer — A.  Bruce. 
Sir  E.  IS.  Clouston,  Bart.  D.  Morrice,  jun. 

T.   King.  Geo.  Caverhill. 

A.  A.  Morrice.  A.  O.  Dawson. 

Hon.   F.   L.   Beique,  K.C. 
Dates  on  which  Dividends  are  payable,  15th  March,  15th  June, 
15th  September,  15th  December.    Rate  of  last  Dividend 
4  per  cent. 
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CANADIAN    GENERAL    ELECTRIC    COMPANY,    LIMITED. 

Head  Office,  Toronto. 

Incorporated,  1892. 

Directors. 
President— W.    R.   Brock;    1st   Vice-President— H.    P.   Dwight;    2nd 
Vice-President  and  General   Manager — Frederic  Nicholls. 
Assistant  General  Manager  and  Secretary — H.  G.  Nicholls. 
Hon.   George  A.  Cox,  Wm.  Mackenzie, 

Rodolphe  Forget,  W.  D.  Matthews, 

Herbert  S.  Holt  H.  G.  Nicholls, 

Hon.  Robert  Jaffray,  James  Ross, 

Hon.  J.  K.  Kerr,  K.C.  E.  R.   Wood. 

A.  C.  Dyment. 

Dates  on  which  Dividends  are  payable  on  Common  Stock,  April  1. 

July  1,  Oct.  30,  and  Jan.  1.     Rate  of  Dividend,  7  per  cent. 

per  annum.    Preference  Stock,  7  per  cent,  per  annum, 

payable  April  1,  and  Oct.  1. 

Common   Stock $4,700,000.00 

Preference    Stock 2,000,000.00 


$6,700,000.00 


THE  CANADIAN  PACIFIC  RAILWAY  COMPANY. 

Montreal. 

Incorporated    Feb.    17,    1881;      Capital    Stock,    $150,000,000. 

Chairman— Sir     W.     C.     Van     Home;     President— Sir     Thos.     Q. 
Shaughnessy;    Vice-President— D.    McNicoll;    2nd   Vice-Presi- 
dent—W.  Whyte;  3rd  Vice-Presiuent— I.  G.  Ogden;  4th 
Vice-President— G.  M.  Bosworth. 
Date*   on   which   Dividends   are   payable— April   and   Oct;  Rate   of 
last  Dividend  7  per  cent. 


THE  CENTRAL  CANADA  LOAN  AND  SAVINGS 
COMPANY. 

Toronto. 

Capital  Stock  Subscribed,  $2,500,000;  Paid  Up,  $1,500,000. 

Directors. 
President — Hon.  Geo.  A. 'Cox;     Vice-President — E  .R.  Wood. 
Sir  Thomas  W.  Taylor.  Wm.  Mackenzie. 

E.  W.  Cox.  Hon.  Robert  Jaffray. 

Richard  Hall.  J.  H.  Housser. 

J.  J.  Kenny.  Chester  D.  Massey. 

P.  C.  Taylor.  G.  A.  Morrow. 

H.  C.   Cox. 

W.  S.  Hodgens,  Secretary. 
Dates  on  which  Dividends  are  payable,  1st  January;  Rate  of  last 
Dividend.  2  per  cent.   (8  p.c.   per  annum}. 
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THE    CONSOLIDATED   MINING    &   SMELTING   COMPANY   OP 
CANADA,  LIMITED. 

Capital  Authorized,  $5,500,000;    Capital  Subscribed,   $5,355,200. 

DIRECTORS. 

President— W.   D.    Matthews,   Toronto;    Vice-President— George 

Sumner,   Montreal;   Managing  Director — W.   H.  Aldridge, 

Trail,  B.C. 

E.   B.  Osier,  Toronto.  W.  L.  Matthews,  Toronto. 

Charles  R.  Hosmer,  Montreal.         J.   C.  Hodgson,  Montreal. 
H.  S.  Osier   Toronto. 


THE  CONSUMERS'  GAS  COMPANY. 

Head  Office,  Toronto. 

Incorporated    1848;  Authorized    Capital,    $3,500,000;  Issued, 

$2,500,000. 
President — John   L.   Blaikie;   Vice-President— A.    W.  Austin. 

Directors. 

A.  W.  Austin.  F.  LeM.  Grasett,  M.D. 

J.  L.  Blaikie,  James  Henderson,  M.A.,  D.C.L. 

A.  H.  Campbell,  jun.  John  Hoskin,  K.C.,  LL.D.,  D.C.L. 

Sir  W.  Mortimer,  Clark  K.C. LL.D  Thomas  Long. 
Wellington  Francis.  E   B.  Osier,  M.P. 

The  Mayor.  Andrew  Smith,  F.R.V.C.S. 

General  Manager  and   Secretary,   W.   H.   Pearson. 

Dates  on  which  Dividends  are  payable — 1st  Feb.,  1st  May,  1st  Aug., 
1st  Nov.;  Rate  of  last  Dividend,  10  per  cent,  per  Annum. 


THE   DETROIT   UNITED  RAILWAY  COMPANY, 
DETROIT,   MICH. 

Incorporated  Dec.  31,  1900;   Capital  Stock,  $12,500,000. 

Directors. 

President— J.  C.  Hutchins;     Vice-Presidents — E.  W.  Moore,  Arthur 
Pack;    Treasurer — George  H.   Russel;      General 
Manager — F.  W.  Brooks. 
Ohas.  W.  Swift.  Alonzo  Potter. 

J.  M.  Wilson.  R.  B.  Van  Cortlandt. 

A.  J.  Ferguson. 
Edwin  Henderson,  Secretary;  A.  E.  Peters,  Asst. -Secretary. 
Dates  on  which  Dividends  are  payable,  Feb.  1,  May  1,  Aug.  1,  Nov. 
1;  Rate  of  last  Dividend,  Nov.  1,  1906,  1%  per  cent,  quarterly. 
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THE  DOMINION  COAL  COMPANY. 
Head  Office,  Montreal. 

Incorporated    1893;  Capital    Stock,    $15,000,000,    Common;  $3,000,000 
7  p.  c.  Preferred;     $5,000,000      First;     Mortgage,    5     p.c.     Bonds; 
Interest  May  and  November  1st.     Dividend  Common  Stock 
1  per  cent.  January,  April  July  and  October  1st. 
Pres.— Jas.    Ross,  Montreal;  Vice-Pres.— F.   L.   Wanklyn,  Montreal; 
2nd  Vice-President  and  General  Manager — G.  H.  Duggan, 
Glace  Bay;  Sec.  and  Treasurer. — J.  Mackal,  Montreal 

Directors. 
Rt.  Hon.  Lord  Stratbcona  &  Hon.  Geo.  A.  Cox. 

Mt.  Royal.  J.  R.  Wilson. 

R.   B.  Angus.  W.  D.  Matthews. 

James  Ross.  W.  B.  Ross,  K.C. 

F.   L.  Wanklyn.  H.  F.  Dimock. 

James  Crathern.  J.  K.  Osborne. 

Rate  of  last  Dividend  Zy2  per  cent,  on  Preferred  Stock,  February 
1   and  August  1,  each  Zy2  per  cent. 


THE  DOMINION  IRON  AND  STEEL  COMPANY, 

Head  Office,  Sydney,  C.B. 

Incorporated  1899;  Capital  Stock— Common,  $20,000,000; 
Preferred,   $5,000,000. 
President— J.  H.   Plummer;    Vice-President— Hon.  J.  Forget; 
Secretary-Treasurer — C.  S.  Cameron; 
General  Manager — F.   P.   Jones. 

Directors. 
Sir  Montagu  Allan.  Hon.  R.  Mackay. 

Hon.  G.   A.  Cox.  Wm,  McMaster. 

Geo.  Caverhill.  F.  Nicholls. 

H.  F.  Dimock.  J.   H.  Plummer. 

Hon.  L.  J.  Forget.  W.  G  Ross. 

Hon.  David  McKeen.  Elias  Rogers. 

Sir  W.  C.  Van  Home. 
Dates  on  which  Dividends  are  payable  on  Preferred  Stock,   April 
and  Oct.;  Rate  of  last  Dividend,  7  per  cent,  per  Annum  on 
Preferred.     No  Dividend  on  Common,  and  no  Dividend 
paid  on  Preferred  since  April,  1903. 


THE  DOMINION   SAVINGS   AND  INVESTMENT  SOCIETY. 
Head  Office,  London. 

Incorporated   April,    1872;  Capital    Stock,    $1,000,000. 

Directors. 

President— T.   H.   Purdom,   K.C.;  Vice-President— John   Ferguson. 

W.  J.  McMurtry.  Samuel  Wright. 

Francis  Love,  P.M.  Jno.  Purdom. 

Dates  on  which  Dividends  are  payable — Jan.  1st,  July  1st;  Rate  of 

last  Dividend,  4  per  cent. 
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DOMINION   TEXTILE    COMPANY,    LTD. 

Head  Office,  Montreal. 

Date  of  Incorporation  January  4,  1905;    Amount  of  Capital  Stock 
Common,  $5,000,000;   Preferred,  $1,857,888. 
Dividend  7  p.  c.  on  Preferred. 
Dividend  5  per  cent  on  Common. 

President— David  Yuhe,  Esq.;   1st  Vice-President — Hon.   L.  J. 
Forget;    2nd  Vice-President  and  Managing   Director — C. 
B.  Gordon,  Esq.;   Secretary-Treasurer — C.  E.  Hanna,  Esq. 

Directors. 
Hon.  Robert  Mackay.  D.   Morrice,   sen. 

H.  S.  Holt.  H.  V.   Meredith. 

J.  P.  Black.  A.  B.  Mole. 

D.  Williamson.  John  Baillie. 

G.  A.   Grier. 


HALIFAX    ELECTRIC   TRAMWAY  COMPANY,    LIMITED. 

Head  Office,  Halifax,  jn.S. 

Incorporated  March  20,  1895;  Capital  Stock,  $1,350,000. 

President— Hon.   David  Mackeen;    1st  Vice-Presidents— J.  Y. 
Payzant,  W.  B.  Ross. 

Directors. 

J.  C.  Mackintosh.  Abner  Kingman,  Montreal. 

H.  S.  Poole.  Jas.  Hutchison,  Montreal. 

F.   B.   McCurdy,  Halifax. 

James  W.   Crosby,   Manager;  W.   J.   DeBlois,   Secretary. 

Dates  on  which  Dividends  are  payable— 1st  Jan.,  April,  July,  Oct;' 
Rate  of  last  Dividend,  iy2  per  cent,  or  6  per  cent,  annually. 


THE   HAMILTON   PROVIDENT   AND   LOAN   SOCIETY. 
Hamilton.  Ont. 

"  Incorporated  1871. 

Capital   Authorized,    $3,000,000;      Subscribed    $1,500,000;  Paid   Up 

$1,100,000. 

DlRECTr  Sfc, 

President—Alex.   Turner;   Vice-President— Geo.   Rutherford. 

Hon.  Wm.  Gibsor  Joseph  Greene. 

John  T.  Glassco.  George  Hope. 

C.  Ferrie,  Manager. 
Pates  on  which  Dividends  are     payable-2nd  Jan.  and  2nd  July, 
Pate  of  last  Dividend,  6  per  cent,  per  annum,  payaole  half-yearly. 
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HURON    AND    EkiE    LOAN    AND    SAVINGS    COMPANY. 

Head  Office,  London. 

Capital    Authorized,    $5,000,000.00. 

Capital  Subscribed,  $3,500,000;    Capital  Paid  Up,  $1,900,000; 

Reserve  Fund,  $1,655,000. 

Directors. 

President—    J.    W.    Little;    Vice-Presidents— T.    G.    Meredith,    K.C. 

and  Robert  Fox. 

John  Labatt.  F.  E.  Leonard. 

F.  R.  Eccles,  M.D.  A.  T.  McMahen. 

William   Saunders,   C.M.G. 

Hume  Cronyn,  Manager. 
H.  W.  Givins,  Assistant  Manager, 


THE  IMPERIAL  LIFE  ASSURANCE  COMPANY  OF  CANADA, 

Head  Office,  Toronto. 

Incorporated   23rd   April,   1896;  Capital   Stock,    $1,000,000. 

President— Hon.    Sir    Mackenzie  Bowell,  P.C.,  K.C.M.G.;   First 
Vice-President— Hon.    S.    C.    Wood;    Second    Vice-President— S.    J. 

Moore. 

Directors. 

A.  E.  Kemp,  M.P.  Hon.  Wm.  Harty,  M.P. 

Hugh  N.  Baird.  J.  J.   Kenny. 

Wm.  Mackenzie.  E.   T.   Malone,   K.C. 

F.  R.  Eccles,  M.D,  F.R.C.S.           Hon.  David  MacKeen. 

Warren  Y.  Soper.  W.  G.  Morrow. 

H.  S.  Holt.  George  A.  Morrow. 
T.   Bradshaw,   F.I.A.,   Managing  Director. 

Dates  on  which  Dividends  are  payable,  1st  Jan.,  April,  July  and 
October;   Rate  of  last  Dividend  8  per  cent. 


THE   IMPERIAL   LOAN   AND   INVESTMENT  CO..   OF   CANADA* 

Head  Office,  Toronto. 

Incorporated  14th  Sept.,  1869;  Capital  Stock  Paid  Up,  $735,454.3L 

Directors. 

President— John  H.    Tilden:    Vice-President— Douglas   A.  Burns; 
Secretary— Thos.  T.  Rolph. 
W.  M.  Douglas,  K.C.  E.  L.  Taylor. 

Dates  on  which  Dividends   are  payable.    2nd   Jan.   and   July;   Rate 

of  last  Dividend,  5  ner  cent,  per  annum. 
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INTERCOLONIAL  COAL  MINING  CO.,   LIMITED. 

Head  Office,  Montreal. 

Date  of  Incorporation  18G6;  Amount  of  Capital  Stock  Common, 
.  $500,000  All  Issued;    Preferred,  $250,000;    Issued,  $219,700; 

;  Bonds,  $350,000;  Issued,   $242,500. 

President — James    P.    Cleghorn;    Vice-President  and   Managing 
Director — D.  Forbes  Angus;    Sec-Treasurer — Chas.   A.  Dowd. 

Directors. 
W.  M.  Ramsay.  R.  MacD.  Paterson. 

A.  W.   Hooper.  R.  W.  Rlackwell. 

E.  Goff  Penny. 
Dates  on  which  Dividends  are  payable  1st  March  and  1st  Septem- 
ber.   Rate  of  last  Dividend  Common  7  p.c.  per  annum  pay- 
able half  yearly;  Preferred  7  p.c.  per  annum  payable  half 
yearly  1st  March  and  1st  September.    Bonds,  5  p.  c. 
half-yearly,  1st  April,  1st  October. 


THE    IMPERIAL  LIFE  ASSURANCE   COMPANY  OF  CANADA. 

Head  Office,  Toronto. 

Incorporated   23rd  April,   1896;    Capital  Stock,  $1,000,000. 
President— Hon.   Sir  Mackenzie  Bowell,  P.C,  K.C.M.G.;   First  Vice- 
President — Hon.   S.  C.  Wood;  2nd  Vice-President — S.  J.  Moore; 

Directors. 
A.  E.   Kemp,   M.P.  H.    S.    Holt 

Hugh  N.  Baird.  Hon.  David  MacKeen. 

Wm    Mackenzie.  Hon.  Wm.  Harty,  M.P. 

F.  R.  Eccles,  M.D.,  F.R.C.S.  J.  J.  Kenny. 

Warren  Y.  Soper.  E.  T.   Malone,  K.C. 

W.  G.  Morrow.  George  A.   Morrow. 

Managing  Director — T.   Bradshaw,  F.I. A. 
Dates  on  which   Dividends   are  payable,  1st  Jan.,   April,   July  ana 
October;  Rate  of  last  Dividend  6  per  cent. 


LAKE  OF  THE  WOODS  MILLING  COMPANY,  LIMITED. 

Date  of  Incorporation  May  29,  1903;    Amount  of  Capital  Stock 

Common,   $4,000,000;    Preferred,   $1,500,000. 

President— Robert   Meighen;    Vice-President— Hon.   Robert    McKay; 

Secretary — F.  E.  Bray;   Treasurer— F.   S.  Meighen. 

Directors. 
Robert  Meighen.  Hon.  Robt.  McKay. 

Robert  Reford.  R.  M.   Ballantyne. 

F.  S.  Meighen.  James  W.   Pyke. 

W.  W.  Hutchison.  Geo.   V.   Hastings. 

Abner  Kingman. 
Dates  on  which  Dividends  are  payable  quarterly  7  p.c.  per  annum 
December  1,    Rate  of  last  Dividend  Com.   6  p.c.  per  annum. 
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THE  LANDED  BANKING       &   LOAN   COMPANY. 
Head   Office,  Hamilton,  Oirr. 
Incorporated  1877;   Capital  Stock,  $700,000. 

Directors. 

President— Hon.  Thos.   Bain;     Vice-President— C.   S.  Scott 

Charles  Mills.  S.  F.  Lazier,  K.C. 

S.  Barker,  M.P.  M.  Leggat. 

C.  W.  Cartwright,  Manager. 

Dates  on  which  Dividends  are  payable — 1st  Jan.    and  1st  July; 

Rate  of  last  dividend,  6,  per  cent,  per  annum. 


THE  LONDON  AND  CANADIAN  LOAN  AND  AGENCY  COM- 
PANY. LTD. 

Head  Office,  Toronto. 

Incorporated  15th  Oct.,  1863;  Capital  Stock,   $1,000,000 
all  paid  rp. 

President — Thos.    Long,   M.A.;    Vice-President— C.    S.   GzowBki. 
Manager — V.   B.   Wadsworth. 

Secretary— Wm.  Wedd,  jr. 

Directors. 
Lord  Strathcona  &  Mount  Royal.        D.  B.  Hanna, 
F.    Barlow,    Cumberland.  C.  C.  Dalton, 

A.  H.  Campbell,  jun.  Goldwin  L.  Smith. 

Dates  on  which  Dividends  are     payable — 2nd  Jan.  and  2nd  July; 
Rate  of  last  Dividend,  3  per  cent,  for  half-year. 


THE  LONDON  ELECTRIC  COMPANY. 

London,  Ont. 

Incorporated    1894;  Capital    Stock,    $500,000;  Authorized, 
$406,200;    Paid  Up,  $100,000  Bonds. 

Directors. 
President— W.    D.    Matthews;  Vice-President— H.    P.    Dwight 
W.  R.  Brock.  Chas.  B.  Hunt 

Hon.  Geo.  A.  Cox.  M.   J.   Kent. 

Hon.  Robert  Jaffray.  Edmund  Meredith. 

Hon.  J.  K.  Kerr,  K.C.  Frederic  Nicholls. 

J.  C.  Judd. 
Frederic  Nicholls,  Secretary. 
Chas.  B.  Hunt.  Manager. 

Dates  on  which  Dividends  are  payable— June  1  and  Dec.  1;  Rate 
of  last  Dividend,  6  per  cent,  per  annum. 
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THE  LONDON  LOAN  AND  SAVINGS  COMPANY  OF  CANADA. 

London.  Ont. 

Incorporated  1877;    Capital   Stock,   $700,000.00. 

Directors. 
President— R.  W.  Puddicombe;    Vice-Presidents— G.    G.    McCormick. 
and  Albion  Parfltt. 
Thos.  Kent.  Thos.  Baker. 

M.  J.  Kent  manager. 

Dates  on  which  Dividends  are  payable— 31st  Dec.  and  30th  June; 
Rate  of  last  Dividend  6  p.c.  per  annum. 


THE  LONDON   STREET   RAILWAY  COMPANY. 

London.  Ont. 

Incorporated  1875;    Capital   Stock,   $550,000;    Bond  $500,000. 

President — H.    A.    Everett;    Vice-President— T.    H.    Smallman; 
Secretary-Treasurer — Geo.  H.  Bentson; 
Manager — C.  B.  King. 

Directors. 

H.  A.  Everett.  P.  W.  D.  Broderick 

T.  H.  Smallman.  W.   M.   Spencer. 

C.  W.  Watson.  H  S.  Holt, 
E.  W.  Moore. 

Dates   on  which  Dividends   are  payable — January   and  July;    Last 
Dividend,  July,  3  per  cent. 


THE  MONTREAL  LIGHT.  HEAT  AND  POWER  COMPANY. 

Montreal.  Quebec. 

Incorporated   March    28,    1901;  Capital    Stock.    $17,000,000. 

Directors. 

President— H.   S.   Holt;    1st  Vice-President— W.  McLea  Walbank; 
2nd  Vice-President — R.   Forget,  M.P. 
Hon.  L.  J.  Forget.  Sir  H.  Montagu  Allan. 

Hon.  Robt.  Mackav.  Charles  R.  Hosmer. 

Hon.  H.  B.   Rainville.  M.  P.  Davis. 

Sec. -Treasurer — J.    S.  Norris. 

Dates  on  which  Dividends  are  pavable — May  15.   Aug.  15,   Nov.   16 
and  Feb.  15;  Rate  of  last  Dividend,  6  per  cent,  per  annum. 
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THE  MONTREAL  LOAN  AND  MORTGAGE  COMPANY. 
Montreal  Quebec. 
Incorporated  March,  1858;  Capital  Stock,  $500,000;  Reserve,  $440,000. 

DlBECTOBS. 

President— Richard  Bolton;   Vice-President— Geo.  CaverhiU 
W.  E.  Cheese.  C.  E.  Gault 

W.  Ernest  Bolton.  S.  A.  McMurtry. 

Dates  on  which  Dividends  are  payable— 15th  Mar.  and  15th  Sept 
Rate  of  last  Dividend,  4  per  cent,  for  half-year. 


MONTREAL    STEEL   WORKS,   LIMITED. 

Montreal.  Quebec. 

Incorporated  in  1902. 

Preferred  Capital,  $800,000;   Common  Stock,  $700,000. 

President— K.   W.   Blackwell;    Vice-President— J.   R.  Wilson;   Vice- 
President  and  General  Manager — W.   F.  Angus;   Vice-Pre- 
sident and  Treasurer — C.   H.   Godfrey. 

DlBECTOBS. 

K.  W.  Blackwell.  C.  H.   Godfrey. 

J.  R.  Wilson.  W.  F.  Angus. 

Charles  Scott,  jun.  R.  Mac.  D.  Paterson. 

Dates  on  which  Dividends  are  payable  quarterly  on  the  preferred; 
Rate  of  last  Dividend,  Common,  7  p.  c;   Preferred  7  p.  c. 


MONTREAL    STREET    RAILWAY    COMPANY. 

r 

Montbeai*  Quebec 

Incorporated  May  18,   1861;    Capital  Stock,   $9,000,000. 

President— Hon.   L.   J.   Forget;     Vice-JPresident— K.  W.   Blackwell; 
Managing  Director— W.  G.  Ross., 

DlBECTOBS. 

Sir  H.  Montagu  Allan.  Robert  Meighen. 

Paul  Galibert.  Geo.  CaverhiU. 

D.  McDonald,  Manager;  Patrick  Dubee,  Secretary. 

Dates  on  which  Dividends  are  payable,  1st  day  of  February    May, 
Aug.  and  Nov.;  Rate  of  Dividend,  2  1-2  per  cent,  quarterly. 
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THE  MONTREAL  TELEGRAPH  COMPANY. 
Montreal,  Quebec. 

Incorporated  July,  1847;  Capual  Stock,  $2,000,000.00 

Directors. 

President — Hugh  A.  Allan;  Vice-President — A.  T.  Paterson. 

William  Wainwright.  Wm.  McMaster. 

Wm.   R.   Miller. 

Secretary  and  Treasurer — D.   Ross-Ross. 

Dates  on  which  Dividends  are  payable,  Jan.  15,  April  15,  July  id, 

Oct.    15;  Bonus   paid    with   October   Dividend;  Rate   of 

last  Dividend,  8  per  cent,  per  annum;  Bonus,  ji  per  cent. 


THE   NATIONAL   TRUST    COMPANY    OP    ONTARIO. 

Head  Office,  Toronto. 

Incorporated  Aug.  12,  1898;  Capital  Stock,  $1,000,000,  fully  paid  up; 

Reserve  Fund,  $550,000. 

President — J.  W.  Flavelle;    v^  ice-Presidents— Z.  A.  Lash,  K.C., 

E.  R.   Wood  and  W.  T.   White..   General  Manager. 

Directors. 
Hon.  Mr.  Justice  Britton.  G.  H.  Watson,  K.C. 

Hon.  Geo.  A.  Cox.  Chester  D.  Massey. 

C.  Mulock.  Elias  Rogers. 

James  Crathern.  Robert  Kilgour. 

H.  H.  Fudger.  H.  S.  Holt. 

H.  B.  Walker.  H.  Markland  Molson. 

Alex.  Laird.  Alex.   Bruce,   K.C. 

J.  H.  Plummer.  E.  W.  Cox. 

Wm.  Mackenzie.  A.  E.  Kemp,  M.P. 

W.  E.  Rundle,  Manager. 
Dates  on  which  Dividenas  are  payable — Quarterly,  1st  April,  July, 
Oct.,  Jan.;   Rate  of  last  Dividend — Quarterly,   2  per  cent. 


THE  OGILVIE   FLOUR  MILLS   CO..   LIMITED. 

Head  Office,  Montreal. 

Preferred  Capital  Stock,,  $2,000,000;     Common  Stock,  $2,500,000. 

President — Charles  R.  Hosmer;  Vice-President  and 

Managing  Director — F.  W.  Thompson. 

Treasurer — S.   A.   McMurtry. 

Secretary — Thos.   Williamson. 

Directors. 
Sir  Montagu  Allan.  H.   S.   Holt. 

Sir  E.  S.  Clous-ton,  Bart.  Hon.   Sir  Geo.  A.  Drummond. 

Charles  R.  Hosmer.  K.C.M.G. 

Shlrly  Ogilvie.  F.   W.   Thompson. 

Dividends  on  Preferred  Stock     payable     quarterly — 1st  September, 

1st  December,  1st  March,  and  1st  June,  at 

the  rate  of  7  per  cent,  per  annum. 
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THE    ONTARIO    LOAN   AND    DEBENTURE    COMPANY, 

Head  Office,  London. 

Incorporated   1870;  Capital   Stock,   |2,000,ou0.00 

Directors. 
President— John  McClary;  Vice-Presiaent— Arthur  S.  Emery 
William  Bowman.  Lieut. -Col.   Wm.   M,   Gartshore. 

John  M.  Dillon. 

A.   M.   Smart,   Manager  and  Secretary-Treasurer. 

Dates  on  which  Dividends  are  payable— 1st  Jan.  and  1st  July 
Rate  of  last  Dividend,  3&  per  cent. 


THE  OTTAWA  ELECTRIC  RAILWAY  COMPANY. 
Ottawa,  Ont. 

Incorporated  Aug.  i3,  1893,  for  thirty  years;   Capital 
Stock,   $1,247,700  Paid  Up. 

Directors. 

President — T.    Ahearn;  \  ice-»President — Peter    Whelen. 
Warren  Y.  Soper.  George  P.  Brophy. 

Thomas  Workman.  Hon.   Geo.  A.  Cox. 

Sec. -Treasurer — James  D.   Fraser. 

Dates  on  which  Dividends  are  payable,  Jan.  1,  April  1,  July  1, 

Oct.  1;   Rate  of  last  Dividend,  2  per  cent,  for  quarter, 

and  bonus  of  4  per  cent,  making  2  p.  c,  1907. 


THE    QUEBEC    JACQUES    CARTiER    ELECTRIC    COMPANY. 

Quebec,  P.Q. 

Incorporated  22nd  January,  189 1;    Capital,  $1,500,000. 

President  and  Manager— J.  M.  McCarthy,  Quebec;    Chairman  of 
Board — Emerson  McMillen,  New  York; 
Secretary— J.  E.  Tanguay,  Quebec. 

Directors. 
E.  McMillen.  R.  H.  Landale. 

H.  B.  Wilson.  H.  L.  Doherty. 

J.  M.  McCarthy.  A.  P.  Lathrop. 

P.   B.  Dumoulin. 

Dates  on  which  Dividends  are  payable,  Oct.,  Jan.,  April,  July. 
Rate  of  last  Dividends,  Pnm.,  1V2  per  cent,  quarterly. 
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THE  QUEBEC  RAILWAY  LIGHT  AND  POWER  COMPANY. 

Quebec,  P.Q. 

Incorporated  10th  July,   1899;  Authorized  Capital   Stock— Common, 

$2,500,000;  Preferred,  $1,000,000;  Preferred,  Paid  Up,  $610,175; 

Subscribed  $6,724. 

President — G.  H.  Thomson;   Vice-President — F.  Ross. 
Directors. 

William    Hanson.  Rodolphe  Forget. 

W.  Price.  .        Hon.  John  Sharpies. 

L.  C.  Marcoux.  -  William  Shaw. 

F.  W.  Ross. 

Dates  on  which    Dividends  are    payable— 1st    May  and  1st  Nov.; 
Rate  of  last  Dividend,  7  per  cent,  on  Preferred  Stock. 


THE  QUEBEC  STEAMSHIP  COMPANY,  LIMITED. 

Head  Office,  Quebec. 

Incorporated  1867;  Capital  -Stock,   $2,500,000. 
President — William   Price;    Vice-President — John  T.   Ross. 

Directors. 

M.  Nowlan  de  Lisle.  Sir  George  Garneau. 

Hon.  John  Sharpies.  Arthur  A.  Ahern. 

Geo.  D.  Davie.  George  H.  Thomson. 

Arthur  Ahern,  Secretary. 

Dates  on  which  Dividends  are  payable — May  and  November;   Rate 
of  last  Dividend,  6  per  cent. 


THE  REAL  ESTATE  LOAN  COMPANY,  OF  CANADA,  LTD. 
Head  Office,  Toronto. 

Incorporated  6th  April,  1883;   Capital  Stock,  Authorized,  $1,600,000; 

Subscribed  Capital,   $373,720;    Paid  Up,   $373,720;    Rest 

Account,  $85,000 

Directors. 

President— Wm.    Cooke;      Vice-President— M.      H.      Aikins.     M.D.; 

Manager— E.  L.  Morton. 
B.  Douglas  Armour,  K.C.,  LL.D.  Edmund  Wragge,  M.E.C. 

G.  M.  Raa 

Dates  on  which  Dividends  are  payable— 1st  Jan.,  and  1st  July;  Rate 
of  last  Dividend,  2  3-4  per  cent. 
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THE    RICHELIEU    &    ONTARIO    NAVIGATION    COMPANY. 

Head  Office,  Montreal. 

Incorporated  1857;    Capital   Stock,  $3,132,000. 
President — R.    Forget;    Vice-President— Wm.    Wainwright 

Directors. 
Geo.  CaverhilL  C.  O.  Paradls. 

Hon.  E.  B.  Garneau.  Hon.  J.  P.  B.  Casgrain. 

A.  Haig  Sims.  Sir  H.  M.  Pellatt. 

H.  Markland  Molson.  Wm.  Hanson. 

Hon.  L.  J.  Forget. 
C.  J.  Smith,  General  Manager. 
J.  A.  Villeneuve,    Comptroller  and  Treasurer;  Thos.  Henry,   Traffic 
Manager;   F.  Percy  Smith. 
Secretary;    Gilbert  Johnston,   Mechanical   Superintendent. 
Dates  on  which  Dividends  are  payable:     Dec.  1,  March  1,  June  1, 
Sept.  1;   Rate  of  last  Dividend,  Com.,  5  per  cent. 


THE  SAO  t AULO  TRAMWAY,  LIGHT  &  POWER  COMPANY. 

LIMITED. 

Head  Office.  Toronto. 

Incorporated  1899;  Capital  Stock  $10,000,000. 
Gold  Bonds  (5  per  cent.)  $6,000,000. 

Directors. 

President — Wm.    Mackenzie;    Vice-Presidents — Frederic   Nicholls,   Z. 
A.  Lash,  Alexander  Mackenzie;  Manager,  W.  N.  Walmsley; 

Secy.-Treas.,  J.  M.  Smith: 
William  MacKenzie.  Z.  A.  Lash. 

Frederick  Nicholls.  J.  H.  Plummer. 

E.  R.  Wood.  A.  W.  Mackenzie. 

Hon.  G.  A.  Cox.  Dr.  F.  S.  Pearson. 

Sir  H.  M.  Pellatt.  R.  *M.  Home  Payne. 

Dates  on  which  Dividends  are  payable  quarterly,  Jan.,  April,  July, 

Oct.;  Rate  of  last  Dividend  2  per  cent,  equal 

to  8  per  cent  per  annum. 


THE  ST.   JOHN  STREET  RAILWAY  COMPANY. 

St.  John.  N.B. 
Incorporated  May  1st,  1895;  Capital  Stock  $800,000.00. 
President— James   Ross;    Vice-President— H.    H.   McLean;    Sec.- 
Treasurer— H.  M.  Hopper. 

Directors. 
H.  B.  Robinson.  Wm.  Downle. 

James  Manchester.  J.  J.  Tucker. 

R.   B.   Emerson.  F.  E.  Sayre. 

Dates  on  which  Dividends  are  payable  June  15.  December  15; 
Rate  of  last  Dividend  6  per  cent. 
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THE  ST.  LAWRENCE  &  CHICAGO  STEAM  NAVIGATION  COM- 
PANY, LIMITED. 

Head  Office.  Toronto. 

Incorporated  December,  1891;    Authorized  Capital  Stock,  $1000  000; 

Paid  Up,      854,200. 

President— W.     D.     Matthews;  Managing     Director— John     H.     O. 

Hagarty;    Superintendent— A.  A.  Wright. 

Directors. 
E.  B.  Osier.  G.  R.  Crowe. 

C.  S.  Gzowski.  James  Carruthers. 

Geo.  F.  Hagarty.  John  H.  G.  Hagarty. 

Captain  Crangle. 
Dates  on  which  Dividends  are  payable  1st  January  annually;  Rat© 
of  last  Dividend,  10  per  cent,  per  annum. 


THE  TOLEDO  LIGHT  &  RAILWAY  COMPANY. 

Toledo.  Ohio. 
Incorporated  July  1,  1901;    Capital  Stock,  $12,000,000. 

Directors. 

President — Albion  E.   Lang;    Toledo;    Chairman  of  Board 
Warren  Bicknell. 
Vice  President,   E.   W.   Moore,   Cleveland. 
Vice-Pres.  and  Gen.  Manager,  L.  E.  Berlstein,  Toledo. 

Secretary— H>    S.    Swift;  Treasurer— S.    D.    Carr. 

Directors. 
R.  B.  Van-Cortlandt.  J.  F.  Demers. 

J.  R.  Secor.  W.  E.  Hutton. 

Barton  Smith. 
Dates  on  which  Dividends  are  payable  May  and  Nov.  1;   Rate  of 
last  Dividend,  Com.,  1  per  cent. 


THE  TORONTO  ELECTRIC  LIGHT  COMPANY,  LIMITED. 

Toronto.  Ont. 

Incorporated  1883;    Capital   Stock,   $3,000,000. 
President— Col.    Sir    Henry   M.    Peilatt;    Vice-President— W.   D. 

Matthews. 
Treasurer — Samuel    .Trees;  Secretary — W.    A.    Martin;  General 
Manager— J.  J.  Wright. 

Directors. 

Hugh  Blain.  Robt.  Jaffray. 

W.  R.  Brock,  M.P.  S.  F.  McKinnon. 

Hon.  Geo.  A.  Cox.  Frederic  Nicholls. 

H.  P.  Dwight.  Thos.  Walmsley. 

Dates  on  which  Dividends  are  payable,  Jan.  1st,  April  1st,  July  1st; 
Oct.  1st;  Rate  of  las+  Dividend  7  per  cent. 
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THE    TORONTO    GENERAL   TRUSTS   CORPORATION. 
Toronto.  Ont. 

Incorporated   March   10,   1882;    Capital    Stock,  $1,000,000; 
Reserve,  $400,000. 

Directors. 

President — John    HosKin,    K.C.,    -Li^.D;      Vice-Presidents — Hon. 
S.  C.  Wood,  W.  H.  Beatty. 

John  L.  Blaikie.  Thomas  Long. 

W.  R.  Brock.  Hon.  Peter  McLaren. 

Hamilton  Cassels.  J.  Bruce  MaoDonald. 

Hon.  W.  C.   Edwards.  E.  B.  Osier,  M.P. 

Hon.  J.  J.  Foy,  K.C.,  M.P.P.  J.  G.  Scott,  K.O. 

A.   C.   Hardy.  Sir  Emilius  Irving,  K.C. 

Albert  E.  Gooderham.  Hon.  Robert  Jaffray. 

Hon.  J.  M.  Gibson.  B.  E.  Walker. 

J.  W.  Langmuir.  Frederic  Wyld. 

Samuel  Nordheimer.  Hon.  Sir  D.  H.  McMillan,  K.C.M.G. 

W.  D.  Matthews.  D.  R.  Wilkie. 

J.  W.  Langmuir,  Managing  Director;  A.  D.  Langmuir,  Asst.  Manager. 
Dates  on  which  Dividends  are  payable,   Jan.  and  July  1;   Rate  of 
last  Dividend  iy2  per  cent  per  annum. 


THE  TORONTO    MORTGAGE    COMPANY, 

Toronto,  Ont. 

Incorporated  15th  Dec,  1899;  Capital  Stock  $725,000; 
Reserve  Fund,  $325,000;   Total,  $1,050,000. 

Directors. 
President— Hon.  Sir  Wm.  Mortimer  Clark,  LL.D,  W.S.,  K.C;  Vice- 
President — Wellington   Francis,   K.C,   Manager — Walter   Gillespie. 
Dates  on  which  Dividends  are  payable — 2nd  January  and  July; 
Rate  of  last  Dividend  6  per  cent. 


THE   TORONTO   RAILWAY   COMPANY. 

Toronto.  Ont. 

Incorporated   1892;    Capital  Stock,  $8,000,000. 
President— Wm.  MacKenzie;  Vice-President— Frederic  Nicholls. 
General  Manager— R.  J.  Fleming;  Sec-Treasurer— J.  C.  Grace. 

Directors. 

Wm.  Mackenzie.  James  Gunn. 

Frederic  Nicholls.  R.   Forget. 

Hon.  Geo    A.  Cox.  WT.  D.  Matthews. 

Sir  Henry  M.  Pellatt. 

Dates  on  which  bividends  are  payable  1st  of  Jan.,  April.  July,  Oct: 
Rate  of  last   Dividond,   6   per  cent,   per  annum. 
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THE   TRINIDAD   ELECTRIC  COMPANY   LIMITED, 
Head  Office:   Halifax. 

Incorporated  Feb.   16,   1900;  Capital   Stock,   $1,200,000. 

President— William   B.    Ross.   K.C.;  Vice-President— William 

Gordon  Gordon. 

Directors. 

Robert  E.  Harris,  K.C.  B.  F.  Pearson,  K.C. 

Charles  Archibald.  W.  D.  Ross. 

W.  M.  Aitkin. 

Secretary — Fred   H.    Oxley;  General   Manager— Fred   W.   Teele. 

Dates  on  which  Dividends  are  payable — Jan.  April,   July  and 

Oct.;  Rate  of  last  Dividend,   5  per  cent,  per  annum. 


•         TWIN  CITY  RAPID  TRANSIT  COMPANY. 

Head   Office:  Minneapolis,   Minn. 

Incorporated    June,    1891;    Capital    Stock,    Authorized,    $25,000,000; 

Common  Issued  $20,100,000;   Preferred,  $3,000,000. 
President — Thomas    Lowry;  \  ice-President    and    Managing    Direc- 
tor— Calvin   G.    Goodrich;    Secretary   and   Comptroller — E. 
S.  Pattee;  Auditor  D.  J.  Strouse;  Treasurer — 
E.  A.  Crosby;  Gen.  Manager— Willard  J.  Hield. 

Directors. 
Thomas  Lowry.  William  A.  Read. 

Calvin  G.  Goodrich.  W.  H.  Goadby. 

Clinton  Morrison.  Frank  Bergen. 

Horace   Lowry.  Chas.   Hayden. 

M.  B.  Koon. 
Dates   on  which   Dividends   are   payable,   Common:  15th   Feb., 
May,  Aug.,  Nov.;  Rate  of  last  Dividend  1*4  per  cent.; 
Preferred,  1st  Jan.,  April,  July,  Oct.;  Rate  of 
last  Dividend;    1%  per  cent. 


THE  UNION  LIFE  ASSURANCE  COMPANY. 

Head  Office:  Toronto. 

Incorporated  July  16,  1902;   Capital  Stock  $1,000,000.00. 

President— H.  Pollman  Evans;  Vice-President— Geo.  E.  Millichamp. 
M.   B.;  General   Counsel— Harry    Symons,   K.C. 
Assistant  Secretary — William  H.  Carrie. 
Charles  J.  Harvey,  F.I.A.,  Consulting  Actuary. 

Actuary— C.  P.  Muckle. 
Directors. 

H.  Pollman  Evans.  Toronto.       Lt.-Col.  G.  E.  Adlen  Jones,  Que. 
Harry  Symonds,  Toronto.  F.  G.  Hughes,  L.  D.  S.,  Gait. 

Geo.  E.  Millichamp,  M.  B.  Charles  J.  Harvey  F.  I.  A.,  N.  Y. 

William  H.  Carrie.  Toronto. 
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THE    WESTERN    ASSURANCE    COMPANY, 

Head  Office:  Toronto. 

Incorporated    30th   August,   1851;    Capital   Stock,   $2,500,000. 

Directors. 

President — Hon.   Geo.   A.  Cox; 
Robt.  Bickerdike  M.  P.  John  Hoskin,  K.C 

D.  B.  Hanna.  E.  W.  Cox. 

Alex.  Laird.  Z.  A.  Lash. 

Geo.  A.  Morrow.  Augustus  Myers. 

Frederic  Nicholls.  E.  R.  Wood. 

Sir  Henry  M.  Pellat.  James  Kerr  Osborne. 

J.  J.  Kenny. 
General  Manager — W.  B.  Meikle. 
Secretary — C.  C.  Foster. 
Agency   Manager— John   Sime;    Assistant  Secretaries— C.    S.     Wain- 
wright,   John  Davy. 


WINNIPEG  ELECTRIC  RAILWAY  COMPANY. 

Winnipeg.  Man. 

Incorporated  1892;   Capital  Stock,  $6,000,000. 

President— Wm.    Mackenzie;  Vice-President— Wm.    Whyte. 

Directors. 

Sir  Wm.  C.  Van  Home.  R.    J.   Mackenzie. 

D.  D.  Mann.  D.  B.  Hanna. 

Hugh   Sutherland.  A.  M.   Nanton. 

F.  Morton  Morse.  Wm.  Mackenzie. 

Wm.  Whyte. 

W.  Phillips,  Manager. 

Secretary-Treasurer— F.  Morton  Morse. 

Date*  on  which  Dividends  are  payable  loth  Jan.,  April,  June,  Oct.; 
Rate  of  last  Dividend  Preferred  1V2  per  cent. 


Established  1835.  Incorporated    K)GJ 

JOHNLOVELL&SON.LlMlTED 

.  .  Pablishers  .  . 

21  to  29  St.  Nicholas  St. 

MONTREAL. 


Any  book  in    this   list  sent  post  free   on    receipt    of  price. 


Catalogue* 


Crown  Svo.,  of  over  1,100  pages.     Full  Cloth.     Fifth  Issue. 
Price    $5.0O    Post    Free, 


LOVELL'S 

Gazetteer  of  the  Dominion  of  Canada 

BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB1 

By  G.  MERCER  ADAM. 


Containing  the  latest  and  most  authentic  descriptions  of  over 

14,850   CITIES,   TOWNS,   VILLAGES   AND   PLACES 

In   the    Provinces   of 

Ontario,  Quebec,  Nova  Scotia,   New  Brunswick,   Prince  Edward    Island, 

Manitoba,     British     Columbia,     Alberts,     Saskatchewan,     and     the     New 

Districts    of    the   North-West  Territories,     Yukon,    Franklin,    Mackenzie, 

Keewatin  and  Ungava  : 

Together  with 

NEWFOUNDLAND 

Besides  general  information,  drawn  from  Official  sources,  as  to  the  names,  locality,  extent 

etc.,  of  over 

3,000    LAKES    AND    RIVERS 

With    a    TABLE    OF    ROUTES,  showing    proximity  of    the    Railroad 

Station?,  and  Sea,  Lake  and  River  Ports  to  the  Cities,  Towns,  Villages, 

etc.,   in  the  several    Provinces. 


A  j2mo.  book,  2 jo  pp.     Full  limp  cloth. 

Price    $1.25   Post  Free, 


A  TABLE  Of  ROUTES 

Showing  proximity  of  the 
Railroad  Stations,  and  Sea,  Lake  and  River  Ports  to  the 
Cities,   Towns,  Villages,   etc.,    in  the  several   Provinces  of 

the  Dominion  of  Canada. 


OVER  14,500  PLACES  SHOWN. 


A  most  useful  book  for  Travellers  and   for  Shippers. 

Demy  8vo,,  300  pages,  with  over  4.0  Portraits  i?i  half-tone. 
Price    $2.00    Post    Free. 

HISTRIONIC  MONTREAL 

Plays  apd  Players  cf  a  Century. 


Annals    of     the    Montreal    Stage    with    Biographical  and 
Critical  Notices  of   the   Plays   and   Players  of  a   Century. 

By  FRANKLIN   GRAHAM. 


Demy  8vo.    joo  pages  with  numerous  Illustrations . 
Price,  2.00  post  free. 

Recollections  of  the  Crimean 
Campaign 

And  the  Expedition  to  Kinburn  in  1855 

Including  also 

Sporting  and  Dramatic  Incidents  in  connection  with  Gar 

rison  Life  in  the  Canadian  Lower  Provinces 

BY 

FREDERICK  HARMS  D.  VEITH. 

Late  Lieut.  H  M.  63rd,  or  the  West  Suffolk  Regt.,  and  late    Capt.    and 
Adjutant  of    the    "  Manchester, "  and    late    Capt.    and    Adjutant    of   the 

11th  Halifax  Regt.  of  Nova  Scotia  Militia. 
Author  of  "  On    the  Trail  of   the    Caribou  "  ;     "By   Lake   and   Stream 
in  Nova  Scotia  "  ;  "  An  October  Outing,"  etc. 

Among   Recent  Books. 

Price,  Cloth  Bound,  $1.60 

THE    CAMDEN  COLONY 

Has  been  attracting  gratifying    attention. 
A     STORY    OF    THE     UNITED    EMPIRE    LOYALISTS 

By  Rev.  W.  Bowman  Tucker,  M.A.,  Ph.  D. 

ILLUSTRATED 
Leading  Parliamentary,  Public  and  University  Libraries  on  this  continent  have  placed 
it  on  their  shelves.  Individual  purchasers  represent  England,  Ireland,  various  States  of  the 
American  Union  and  different  provinces  of  Canada.  It  has  been  of  particular  interest  to 
professional  gentlemen  including  the  legal,  medical,  journalistic  and  clerical  callings.  Minis- 
ters of  State  have  especially  been  encouraging  in  their  appreciations. 
Note   the  following   extracts   from   unsolicited   testimonials  : — 

"  It   is   like  old   '  Pilgrims  Progress.'     There  is  nothing  dead^about  it,  but   plenty  of 
life— Eternal  Life.     Am  sure  all  that  read  it  will  be  helped  by  it.". 

Mrs.  H   B.  Hurlbert,  sutton,  que. 
"  Received  and  read  with  much  interest.     It  supplements  the  history  of  the  Palatine 
Settlements  in  this  country  and  makes  an  interesting  chapter." 

John   W-  Saxe,  attorney,  boston,  mass- 

"  I  am  delighted  with   your  book   '  The   Camden  Colony.' I   found   it 

hard  to  go  to  bed   and   leave   it    unfinished." 

Rev.  E.  M.  Taylor,  M.A.,  school  inspector,  knowlton,  que. 
"  I   beg  to   enclose   herewith    $10.00    for    four    copies   of    your    book   '  The   Camden 
Colony.'     ....     From   a   cursory  glance   I   am   favourably   impressed   and   think   you 
deserve  great   credit." 

Hon.  Sydney  Fisher,  min.  of  agriculture,   Ottawa. 
"  The  subject   is  of   intense  interest   relating   to  one  of  the   noblest  bands  of  heroic 
patriots  in  history,  our  U.E.  Loyalists,  and  your  admirable  historical  resume  does  credit  to 
their  heroism.   I   hope    the   work   may   have   a    wide   circulation." 

Rev.  Principal  W.  I.  Shaw,  wesleyan  college,  Montreal,  que. 
"  I   congratulate   you   on    the   success    of   your    painstaking   work  and    investigations 
which   have  given  us   such  a   complete   history." 

Charles  M.  Lampee,  chelsea,  mass. 


Just  published.     Price  extra  cloth,  gilt  lettering ,  $1.50.,  and 
library  binding  $2.25+ 

The 

History  of  Bromc  County 

By 

REV.  ERNEST  M.  TAYLOR,  MA. 


This,  a  work  of  300  pages  of  reading  matter  besides  twenty-four  pages  of  illustrations, 
a  full  paged  portrait  of  every  man  who  has  ever  represented  it  in  the  Halls  of  Legis- 
lature, either  Federal  or  Provincial,  here  appears,  as  well  as  the  three  English  School 
Inspectors. 

The  Author  is  himself  a  native  of  the  County  and  has  been  an  enthusiastic  gatherer 
of  facts,  which  he  has  arranged  in  a  convenient  form  for  reference.  In  it  we  find 
accounts  of  the  Indians,  who  once  inhabited,  early  land  grants,  early  settlement,  origin 
of  place  names,  a  summary  of  the  proceedings  of  the  County  Council  for  the  whole 
term  of  its  organized  history,  sketch  of  schools  and  education,  temperance,  benevolent 
and  fraternal  societies.  This  first  volume  contains  the  particular  history  of  the  village 
of  Knowlton,  the  chef-lieu  of  the  County. 

Professor  John  A.  Dresser,  M.A.,  has  contributed  the  article  on  the  geology  of 
the  County,  and  Inspector  Honeyman  has  written  up  the  flora  of  the  County. 

The  genealogies  of  a  few  of  the  early  families  are  given. 

The  book  can  be  obtained  from  W.  FOSTER  BROWN  &  Co.,  St.  Catherine 
Street,  Montreal. 


Seventh  Edition 

Price    $1.25. 

Tables  in  Dollars  and  Cents 

By 

OLIVES  BARKER  SANSUM. 

Shewing  the  Interest  at  6  and  7  per 
cent,  on  any  Sum 

From  One  Dollar  to  Ten  Thousand  Dollars,  and  from 
one  day  to  three  hundred  and  sixty-five  days,  and  from  one 
month  to  twelve  months  ;  also  Exchange  on  London,  in 
Series,  from  6  to  16  per  cent,  advance. 

A  table  of   Commission    from   one-eight  to  two    and 
one-half  per  cent    from  $1-00  to  $100,000.00- 


Price,    In  half-law  calf,   $10   to   Subscribers    only. 
"  "  "        $12   to  Non-Subscribers. 

THE 

Annotated  Code  of  Procedure 

BY 

Pierre   Beullac 

OF"    THE     MONTREAL     BAR. 


The  Publishers  beg  to  announce  that  they  have  just  published  a  complete  .mm 
edition  of  the  Code  of  Civil  Procedure.     The   text   is  in  both  languages  and  arrant 
parallel  columns  ;    under  each   article  will  be   found  the  appropriate  jurisprudence,  both 
the    old    and  the    new,    given    in    the    language    of    the    report   from    which    it    is    taken 
There  is  also  given  the  RULES   OF  PRACTICE,  annotated,  the  TARIFFS  OF   I 
and    DISBURSEMENTS,   also    annotated,    and   a  very  complete   INDEX  of  Cases  and 
INDEX  of  Matters, 

NOTE. 

It  is  important  to  note  that  this  Gode  contains  ten  years'  legislative  amendments 
and  jurisprudence,  the  latter  probably  amounting  to  more  than  two  thousand  cases 
decided  under  the  new  Code. 

Two  Very  Important  Features. 

The  numerous  changes  made  in  our  laws  on  Civil  Procedure  since  the  appearance 
of  the  first  Reports  have  caused  many  a  decision  of  Jurisprudence  to  lose  its  practical 
value.  As  a  consequence  the  practitioner  is  obliged  to  ascertain  what  the  law  was  at 
the  date  of  a  decision  if  he  wishes  to  know  the  value  to  be  placed  on  such  decision. 
This  code  spares  him  the  work  of  finding  out  whether  decisions  referred  to  are  worth 
Anything  under  the  present  law  or  not.  Each  decision  has  been  carefully  looked 
into,  those  which  having  no  practical  value  under  the  existing  law  being  left  out,  while 
all  those  which  can  help  in  interpreting  the  law  have  been  retained  and  the  juges 
verefied. 

Besides,  the  practitioner  has  not  to  look  over  the  whole  of  the  notes  under 
an  article  in  order  to  find  what  he  is  looking  for.  The  notes  consisting  of 
Jurisprudence  and  quotations  from  writers  on  procedure  or  pleadings  are  given  under 
the  appropriate  article  in  the  logical  order,  and  as  often  as  the  importance  of  the  notes 
justifies  it,  the  matter  is  divided  into  chapters  and  sections,  thus  enabling  the  practitioners 
to  know  at  a  glance  to  what  part  of  the  notes  he  can  restrict  his  searches. 

FORMS. 

A  valuable  collection  of  new  forms  is  given. 

Will  be  ready  early  in  1909. 
Price    in    Cloth     -       -      $5.00    Post   Free. 
"         "     Half-law  Calf,   5.75         "  " 

INDEX 

To  Dominion  and  Provincial  Statutes. 


The  value  of  this  Index  prepared  as  it  has  been  with  the 
greatest  of  care  and  appearing  so  soon  after  THE  DOMIN- 
ION STATUTES  have  been  completed  will  readily  be  seen. 
This  Index  gives  Public  and  Private  Acts  before  and  after 
Confederation  and  down  to  and  including  the  Revised 
Federal  and  Provincial  Statutes,  Every  effort  hasb  een 
made  to   have   the   INDEX  as   correct  as  possible. 

The  price  of  $5.75  for  the  work  in  half-law  calf  binding 
is   only  for  Subscribers. 


Royal  8vo.     Over  1,100  pages,  fully  indexed. 

In   Half -Law  Calf.    Price  $10.00  Post  Free. 


The 

Railway  Law  of  Canada 

By  S.  W.  JACOBS,  K.C., 


Of  the  Montreal  Bar. 


This  work,  just  issued,  contains  an  exhaustive  and  original  annotation 
of  the  Railway  Act  of  anada,  with  amendments  up  to,  and  including, 
the  Session  of  1907-8. 

In  the  Appendix  is  found  the  Rules  of  Practice,  etc.,  of  the  Board; 
the  Car  Service  or  Demurrage  Rules  ;  the  riminal  Law  affecting  Railways  ; 
the  Passenger  Ticket  Act ;  The  Lord's  Day  Act  in  so  far  as  it  affects 
Railways  ;  the  Rules  adopted  for  Carriage  of  Baggage  ;  the  Manitoba 
Grain  Act  in  so  far  as  it  affects  Railways  ;  the  Quebec  Railway  Act, 
based  on  the  new  revision  of  the  Statutes  ;  the  Ontario  Railway  Act  of 
1906,  together  with  the  Rules  of  Practice  of  the  Ontario  Railway  Board,  etc. 

Second  Edition.      Royal  i6mot     700   pages.      In    Half- Calf  or 
Circuit  Binding. 

Price  $5.00  Post   Free. 

SNOW'S 

Canadian  Criminal  Code 

ANNOTATED    BY 

J.     EDWARD    COULIN, 

Of  the  Montreal  Bar. 


BASED    UPON    THE    NEW    REVISED    STATUTES. 

This  work  comprises  in  a  convenient  and  handy  form  the  text  of 
the  Criminal  Code  and  all  the  decisions  relating  thereto. 

It  includes  the  Extradition  and  Evidence  Acts  and  all  the  Forms 
which  are  in  general  use. 

Particular  attention  has  been  given  to  the  Index  (which  is  of  special 
importance  in  a  work  of  this  nature)  and  it  is  guaranteed  that  it  is  as 
full  and  complete  as  possible,  and  accurate. 

It  is  bound  in  half-calf  or  circuit  binding,  and  consists  of  700  pages 
on  fine  paper.  Both  the  binding  and  the  typographical  work  are  of  the 
best.  Briefly,  this  w>ork  presents,  in  a  compressed  form  and  in  a  concise 
manner, 

ALL  THE  CRIMINAL  LAW  OF  CANADA. 


Will   be  published   in    rgog. 

ADVANCED  SUBSCRIBERS  :  NON-SUBSCRIBKRS 

Half-Calf  Binding    $4.00  Half-Calf  Binding    $5.00 

Cloth  "  3.50  Cloth  "  4.50 


Kavapagfr's  Civil  Cede 

2nd  EDITION  (POCKET   FORM) 

As  affected  by  the  New  Revised  Statutes  of  Quebec. 

EDITED   BY 

HENRY  J.    KAVANAGH,    KX. 


The  CIVIL  CODE  will  contain  matter  of  the  utmost  importance  to 
all  Commercial  men. 

The  obligations  of  Bankers,  Insurance  Companies,  Manufacturers, 
Wholesale  Merchants  and  all  Financial  Interests,  etc.,  etc.,  are  governed 
by  the  Civil  Code.  Each  article  of  the  Code  will  contain  Cross 
References  and  Explanatory  Notes  which  will  render  any  article  clear 
and  easy  of  comprehension. 

The  work  will  contain  at  least  800  pages,  and  the  printing  and 
binding    will    be   of    the    best   quality. 


Will    be  published  in  July,    igog% 

In    Half-Calf  or   Circuit   Binding. 
Price  to  Subscribers  $8.00.    Non-Subscribers  70.00. 

The 

Itjsarapce  Law  of  Canada 

By  f.  J.    LAVERTY. 

Of  BLAIR  &  LAVERTY, 

Solicitors  for  the   Manufacturers   Life   Insurance   Company,   Yorkshire   Fire   Insurance 
Company,   Rochester-German   Fire  Insurance  Company,  &c. 

MONTREAL. 


This  work  will  consist  of  a  practical  treatise  on  the  Canadian  Law 
of  Insurance  in  all  it  branches,  including  Life,  Fire,  Marine,  Accident, 
Guarantee,  Hail,  Burglary,  and  Employers'  Liability  Insurance. 

The  Federal  Insurance  Act,  in  course  of  preparation,  will  be  covered, 
as  well  as  the  latest  Provincial  Statutes  on  the  subject. 

All  Canadian  jurisprudence  on  Insurance  Law  will  be  carefully 
treated,'  together  with  the  English  and  French  precedents,  and  such 
American  decisions  as  are  applicable. 


Royal  8vo.     Over  950  pages.     In  Half- Leather. 

Subscribers    $3.00    Post    Free. 

Lovell's  Commercial  Annval  for  1909 

Important  Announcement  to 
Bankers,  Insurance  Companies,  Manufacturers,  etc.. 

The  Publishers  of  LOVELL'S  COMMERCIAL  ANNUAL  beg  to  announce  that 
the  issue  for  1909  contains  all  the  features  which  have  made  the  work  indispensable 
in  the  past  and  much  new  matter  has  been  added.  The  hearty  support  which  has  always 
been  accorded  the  work  has  encouraged  its  Publishers  to  spare  no  pains  in  making  the 
volume  the  most  complete  and  useful  yet  issued. 

With  this  end  in  view,  the  following  Acts  have  been  carefully  revised  by  the  incor 
poration  of  all  amendments,  already  made,  and  a  complete  index  prefaces  each  subject. 
The  New  Edition  contains  the  following  Dominion  and  Imperial   Statutes  : 

The  Bank  Act  Annotated.  The  Copyright  Act  of    Canada  and 

The  Bills  of  Exchange  Act  Annotated  the  Imperial  Copyright  Acts  with 

The  Interest  Act.  introductory  notes. 

The  Lord's  Day  Act.  The  Patent  Act. 

The  Money  Lender's  Act.  The  Trade  Mark  and  Design  Act. 

A  special  feature  of  the  New  Edition  is  a  collection  of  the  Statutes  of  the  Dominion  an 
of  all  the  provinces  relating  to  the  following  subjects  : 

Limitation  of   Action    and  Written       Assignments  for  the  benefit  of  Credi- 

Promises  and  Acknowledgments.  tors. 

Bills  of  Sale  and  Chattel  Mortgages.       Succession  Duties   exacted    by    the 
Wills.  several  Provinces. 

Executors  and    Administrators. 

There  is  a  Compilation  giving  the  Directorates  of  all  Canadian  Chartered  Banks, 
and  Incorporated  Companies,  the  shares  of  which  are  Listed  on  any  Stock 
Exchange,  the  Dividends  paid  and  dates  upon   which  the  same   are   payable. 

The  Annual  contains  A  LIST  of  Lawyers,  Notaries,  Chartered  Accountants,  Com- 
missioners and  Bailiffs  in  the  Dominion  ;  A  LIST  of  Banks  and  their  Branches 
throughout  the  Dominion. 

Royal  8vo.     Over  z,ooo  pages.     In  Half- Calf . 
Price    $5.00    Post   Free. 

Lo veil's  Law  Annual   for   1909. 

Important  Announcement  to  the  Legal  Profession. 

The  Publishers  of  LOVELL'S  LAW  ANNUAL  beg  to  announce  that  the  issue 
for  1909'contains  all  the  features  which  have  made  the  work  indispensable  in  the  past  and 
much  new  matter  of  value  has  been  added.  The  hearty  support  which  has  always  been 
accorded  the  work  has  encouraged  its  publishers  to  spare  no  pains  in  making  the  volume 
the  most  complete  and  useful  yet  issued.  With  this  end  in  view,  the  following  Acts  have 
been  carefully  revised  by  the  incorporation  of  all  amendments,  and  a  complete  Index 
prefaces  each  subject.  The  New  Edition  contains  the  following  Dominion  and  Imperial 
Statutes  : 

The   Bank   Act  Annotated.  The    opyrigh     ct     of   Canada    and     the 

The   Bills  of   Exchange  Act   Annotated.  Imperial  Copyright  Acts  with  introduc- 

Winding  Up  Act  Annotated.  tory  notes. 

The  Interest  Act.  The   Patent   Act. 

The  Money  Lender's  Act.  The   Trade-Mark   and  Design   Act. 

The  Lord's  Day  Act. 

The  special  feature  of  the  New  Edition  is  a  collection  of  the  Statutes  of  the  Dominion 
and  of  all  the  provinces  relating  to  the  following  subjects  : 

Limitation  of  Action  and  written  Promises         ssign    ments    for  the  benefit   of  Creditors, 
and  Acknowledgments.  Succession  Duty  Acts  of  the  various   Pro- 

Bills'!  of.  Sale   and   Chattel   Mortgages.  vinces   of  Canada. 

Wills.  Executors  and  Administrators. 

The  Publishers  feel  that  the  Legal  Profession  will  welcome  as  a  great  convenience  the 
compilation  of  Statutes  and  Rules  relating  to  the  jurisdiction  and  procedure  of  the  Courts  : 
The  Supreme  Court  Act  and  Rules.  Selected  Enactments  providing  for  the  civil 

ThelExchequer   Court  Act  and  Rules.  jurisdiction   of  the  Superior  and  Interior 

The,  Admiralty  Acttfand   Rules.  Courts  of  the   various  Provinces. 

Evidence   Acts. 

There'lis  a"3  compilation  giving  the  Directorates  of  all  Canadian  Chartered  Banks 
and  Incorporated  Companies,  the  shares  of  which  are  listed  on  any  Stock  Ex- 
change, the  Dividends  paid   and   dates  upon   which   the   same  are  payable. 

The  ANNUAL  contains  A  LIST  of  all  Lawyers,  Notaries,  Chartered  Accountants,  Com- 
missioners and=  Bailiffs  in  the  Dominion.  A  LIST  of  Banks  and  their  Branches 
throughout  the   Dominion. 
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